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CURRENT TOPICS. 





()°® readers will bear us witness that in spite of 
all temptation and exasperation and indigna- 
tion we have uniformly refrained from drop- 
ping into politics except on some very rare and 
extraordinary occasion. That occasion is now at 
hand. For the first time in the history of this 
country, two presidents, one past and one present, 
are running against one another for re-election. 
They are both lawyers. Let that fact be noted. 
Only give the legal profession the presidency and 
the senatorships and the governorships and the 
cream of the foreign missions, and all the other 
best offices, and they don’t much care who gets the 
post-offices and clerkships. They are nothing if 
not liberal. To be sure, no very eminent lawyer 
has ever held or is likely to get the presidency, 
because it requires considerable time and attention 
to become very eminent in the legal profession, and 
the same to become president, and no man as yet has 
seemed to have time enough for both. This year 
the two conventions seemed at one time somewhat 
inclined to nominate Mr. Blaine, who we believe is 
not a lawyer. We say “the two conventions” ad- 
visedly, for that eminent statesman appeared to 
evoke as much applause in the Democratic conven- 
tion as in the Republican, and very likely would 
have had no trouble in securing the nomination of 
the great wigwam if the delegates had been well 
assured that he would have accepted it; but having 
already refused the nomination of the Republicans 
he could not consistently have accepted that of the 
Democrats. So we have two lawyer-presidents 
tilting against one another. We fear the campaign 


is going to be dull so far as newspaper abuse is 

concerned, for the country has been well aware, 

through their medium, for several years, what in- 

famous villains and contemptible scoundrels they 

both are— such utterly disreputable fellows that 

they had to fly from the bar and go presidency- 
Vor. 46 — No. 1. 





hunting. Of course they both have become only 
the more confirmed in crime and hardened in vil- 
lany by a four-year tenure of the White House 
Why is that the politicians always pick out the two 
most depraved and dangerous citizens for this high 
office? — But seriously, now, it is a fortunate con- 
currence that the country has its choice between 
two able, honest and independent men, both tried 
and approved in office. Notwithstanding the 
blatant predictions of the party press and speakers 
and wire-pullers, the country did not go to the bad 
under the administration of either. Indeed it 
seems rather hard for either party to find any fault 
with the administration of the other, except about 
the occupancy of the offices. So whether for the 
next four years the republic’s chair of state shall be 
occupied by the owner of the Entailed Hat or by 
that ample personality which acts like a spot on 
the Sun, we have strong confidence that public 
affairs will go on about as usual; that justice will 
continue to be as speedy, certain and cheap as it 
now is (a safe prediction), and after the quadrien- 
nial flurry is past, the lawyers will settle calmly 
down again to business. We heartily wish however 
that these flurries came not oftener than once in six 
years, and that after one of these unspeakable 
ruffians had had his innings he should forever be 
relegated to private life and the deserved obscurity 
which such elevation always brings. Meantime 
every good citizen will echo the eloquent Mr. 
Cockran’s pious aspiration at Chicago: “If there 
be any thing in this world better than the Demo- 
cratic party, I want to see it and get into it.” 
There is a form of tyranny to which the com- 
munity seem continually sinking in more apa- 
thetic bondage, and that is the tyranny of the 
rum-shop. Our Court of Appeals have recently 
held that the sale of liquors at a steamboat-bar does 
not come within the Civil Damage Act, because the 
vessel is not “ premises.” (Perhaps it might be if 
it were aground.) Now in the city of New York 
a man applied for a liquor license, and the board 
objected to granting it because his saloon was on 
the ground floor of a building on the second floor 
of which were the rooms of a Judicial District 
Court, the law prohibiting the granting of a license 
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for a saloon in premises where any county or munic- 
ipal business is carried on. But a Common Pleas 
judge has held that the saloon and the court-room 
are not on the same premises. As one of our ex- 
changes says: ‘‘ According to this construction of 
the law the excise board could lawfully refuse a 
license for the setting up of a saloon or bar in one 
corner of the court-room itself, or behind the judge’s 
bench, but not elsewhere. If there were a hundred 
other rooms in a building occupied in part for a 
court-house or any other county or municipal busi- 
ness, every one could be turned into a licensed 
saloon under this new excise law.” Then again 
there have been decisions that a license may not be 
revoked because the holder has added to the saloon 
industry that of dive-keeping; that the renewal of 
a license cannot be refused to a person already 
licensed in a building within two hundred feet of a 
church; and that a license may not be denied to a 
new applicant upon the same premises when the 
oid occupant retires from the business or dies, 
Truly that pen of Governor Flower seems to be 
stabbing the community in a manner very vexatious 
and exasperating except to the beer barons, the 
Wine and Liquor Dealers’ Association, and the vast 
crowd of the dry. 

An eminent and esteemed correspondent sends us 
some good-natured criticisms on the Supreme 
Court decision in the labor importation case. He 
desires his incognito strictly preserved, doubtless 
being afraid that his irreverent jesting at the ex- 
pense of the court may injure his standing with 
them. But it occurs to us, and doubtless will to 
him on reflection, that his secretive craft is about 
as effectual as that of “the African ostrich when 
hotly pursued by the hunter.” It is a striking 
proof of the eminent gentleman's acuteness and 
humor that he has anticipated the substantial line 
of comment which we were proposing to ourselves 
to make when the joking season should come. It is 
well known that we never joke except in warm 
weather, and in vacation, and that at all other sea- 
sons we are oppressed by our constitutional melan- 
choly. We may be allowed to supplement our 
correspondent’s line of reasoning by observing that 
we are strongly in favor of protection against En- 
glish clergymen. Let us raise our own, or do 
without. We don’t desire England to minister to 
us. This consideration of itself would be sufficient 
to indicate our choice and announce our vote as be- 
tween Messrs. Harrison and Cleveland at the coming 
election. And we shall beg Mr. Harrison carefully 
to look to it that his nominee for the present 
vacancy on the Supreme Court dench, is a person 
who is sound on this point. We want no foreign 
canons introduced into this country in church, law 
or artillery. We may also be allowed to remark 
that if we had stood in the shoes of the defeated 
counsel in the case under consideration, we should 
have insisted very strenuously that the word 
‘*services” in the statute was intended to cover 
church services. 





Considering the temper of some the American Law 
Review's ‘* Notes of Recent Decisions,” we are led to 
suspect that the Honorable Jeremiah Travis of Canada 
is at work onthem. For example, the critic says of 
the decision of the New York Court of Appeals, in 
Griffith v. Green, in respect to the absence of indi- 
vidual liability of stockholders of a manufacturing 
company where there has been no filing of a certifi- 
cate of payment, for a subsequent increase of 
stock, that it is ‘‘ untenable,” and that ‘‘ there 
is no sense in it.” ‘No sense,” because ‘‘ there 
is no sense in the antiquated rule,” laid down 
by the court, ‘‘that penal statutes are to be con- 
strued strictly.” For ourselves we think there 
is a good deal of sense in the rule. It certainly 
seems sensible that men should not be held to 
penal liabilities upon mere inferences of legis- 
lative intention, in the absence of clear declarations 
of intention. As to the mischiefs growing out of 
the omission of the Legislature to provide for the 
case of a certificate of a subsequent increase of 
stock, they are chargeable to the Legislature and 
not to the courts. Any other decision than that 
made in Griffith v. Green, in our judgment would 
be a grossly intolerable example of judicial legis- 
lation, and if it were exercised against anybody 
but a bloated stockholder, it would cause the Re- 
viewer's indignation nearly to choke him. The fol- 
lowing also seems to us quite undeserved: ‘*The 
fact that the greatest and most wealthy cerporations 
in the country are domiciled in the State of New 
York seems to have influenced its judicial legis- 
lation (we intend to speak guardedly) to an undue 
degree.” No court has been more outspoken 
against illegal trusts than the Court of Appeals, * and 
the decision in Griffith v. Green certainly is the 
exact contrary of ‘‘ judicial legislation.” The same 
may be said of Christenson v. Eno, 106 N. Y. 97, 
which the Reviewer seems to consider ‘* judicial 
legislation.” There the court refused to hold indi- 
vidually liable a holder of gratuitous stock, on the 
ground that not being liable to the corporation he 
was not liable to its creditors. The court explicitly 
declared that ‘‘the remedy for the evils attendant 
upon the creation and multiplication of shares of 
stock in corporations, not based upon corporate 
property, is with the Legislature.” This also is the 
exact contrary of ‘‘ judicial legislation.” 


But if the American Law Review seems to hold a 
brief against corporations, Mr. John R. Dos Passos, 


of New York, seems to hold one for them. Ina 
recent argument of his sent us, which we regret 
that we have mislaid, he lauds very highly the 
stock and produce exchanges of the great cities, 
avowing his belief that without them the great rail- 


*Mr. Roger Sherman, in the current Forum, says: ‘*The 
principles underlying these decisions of the courts are recog- 
nized by the fundamental law of nearly all the States, and 
most notably have they been enforced by the judiciary of the 
State of New York in the ‘Sugar Trust * cases, where by three 
tribunals, through three successive and deliberate opinions, 
the law has been announced with strength of reasoning forti- 
fied by precedent and a courage and clearness worthy of the 
best days of Anglo-Saxon freedom.” 
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road and produce operations of the country could 
not have been and could not be carried on, and,that 
the mere illegitimate gambling excesses of these 
bodies bring their own punishment upon those who 
conspire to ‘‘corner” things. The importance of 
these bodies in their legitimate purposes may be 
conceded, just as the propriety of race-tracks in 
improving the breed of horses may be conceded. 
But that is not their main purpose or use. It is the 
gambling and betting connected with them that 
constitutes the great proportion of their operations, 
lends them most of their interest, and renders 
them inimical to solid and healthy business by 
alternately enhancing and depressing prices and 
rates and making it impossible to forecast their 
future for any great length of time. The gambling 
part of these affairs is unnecessary and might be 
cut off. Indeed it was formerly unlawful in this 
State. It is no more indispensable or inseparable 
from the healthy conduct of such business than 
rum-shops and houses of prostitution are essential 
to the health of society, and is only a shade less 
demoralizing and indecent. Mr. Dos Passos might 
as well decry preaching against sin, because sin 
generally entails its own retribution. But away 
with such warm topics in hot weather! 


Some time ago we published an account of the 
‘¢Faithest,” who exposed his complicity with the 
sect by joining in their music. Now we have to 
record the case of a white man who assisted the dis- 
covery of his adultery with a negress by his teaching 
one of the supposed offspring of the irregular con- 
nection “the following inspiring couplet: 

“*We have got the money and we have got the land, 

And we don’t care for any poor white man.’ ” 
Cox v. James, Supreme Court of North Carolina, 
March 29, 1892. This shows the danger of mixing 
music with miscegenation. 





—_— 


NOTES OF CASES. 





N Leonard v. Clough, Court of Appeals of New 
York, May 24, 1892, it was held that a wooden 
barn resting on large stones at the corners, and 
smaller ones at other places, is a part of the realty, 
and where a part of the land on which it is situated 
is conveyed by successive warranty deeds with a 
parol reservation of ownership of the barn in the 
first grantor, but no reservation thereof in the deeds, 
such grantor nevertheless has no right to remove so 
much of the same as rests on the land conveyed. 
The court said: ‘‘The grantor could no more 
reserve the barn by parol than she could reserve 
trees growing upon the land, or a ledge of rocks, or 
amine, or a portion of the soil. As between the 
grantor and grantee, it is very clear that the grantor 
would not have been permitted to show that the 
barn was reserved by parol, as that evidence would 
have contradicted the deed, which was absolute in 
form. If the grantor had removed the barn, the 
grantee could have sued her for trespass, and she 


could not have defended by showing a parol reser- 
vation of the barn. If it had been claimed in such 
a suit that it was part of an oral agreement or 
reservation that the barn should not pass, that fact 
could not have been shown, as it would have con- 
tradicted the deed. The deed contained covenants 
of warranty which covered the entire title to the 
real estate, and the grantor could not in such a 
suit have shown by parol that any part of the real 
estate was not covered by the covenants. So too if 
it be claimed that what was said by Mrs. Gilbert to 
Mrs. Clough immediately after the deed was deliv- 
ered constituted a parol gift of the barn to her 
father and mother, the gift could not be operative, 
because the barn at that time was a part of the 
realty. It had never been severed from the realty, 
and had never been, by any acts of the parties or 
the owners, made personal property; and the parol 
gift could not be upheld of a portion of the real 
estate without violating the statute of frauds. 
The one-third of the barn which rested upon the 
lot owned by Mrs. Clough was and remained realty, 
and it is impossible to perceive how by mere words 
the other two-thirds could be converted into per- 
sonalty. Can trees and other portions of real 
estate be converted into personalty by a mere 
parol gift, and without severance? It is clear 
that after the conveyance from Mrs, Clough to 
Mrs. Gilbert, the barn remained a_ part of 
the realty, and was covered by the deed and the 
covenants of warranty therein contained; and so 
the barn passed to each successive purchaser, and 
no grantor could dispute that the grantee took title 
to the barn, and thus the title to so much of the 
barn as stood upon this lot was finally vested in the 
plaintiff. All the deeds contained covenants of war- 
ranty. Those covenants run with the land, and 
each successive grantee could have the benefit of 
all the prior covenants. The plaintiff is in privity 
of estate with Mrs. Clough, and his rights are the 
same as they would have been if he had been her 
immediate grantee. He holds under her deed, and 
in an action by him for a breach of her covenants 
she could not dispute that the barn was a part of 
the realty, and in this action against her for remov- 
ing the barn she cannot dispute that it passed under 
her deed, His rights are the same as Mrs. Gilbert’s 
would have been if she had disputed Mrs, Clough’s 
right to the barn, and, before she conveyed, had 
sued her for removing it. A careful scrutiny of 
the cases cited on behalf of the defendants shows 
that there is absolutely no authority for their con- 
tention in a case like this. If at the time of the 
conveyance of Mrs. Clough the barn had been per- 
sonal property in the ownership of some other 
person, and the grantees had been notified of 
tnt fact, the title to it would not have passed by 
thre successive conveyances. If this barn had been 
placed upon the lot by some third person with the 
consent of the owner, and with the understanding 
that such third person could at any time remove it, 
it would have remained personal property, and 





| would not have passed to a purchaser under any 
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form of conveyance, providing such purchaser had 
notice of the fact. But where the land and the 
buildings thereon belong to the same person, then 
the buildings are a part of the real estate, and pass 
with it upon any conveyance thereof. In such a 
case the grantor can retain title to the building 
only by some reservation in the deed, or by some 
agreement in writing which will answer the require- 
ments of the statute of frauds. Any other rule 
would be exceedingly dangerous, and would en- 
able a grantor, in derogation of his grant, upon 
oral evidence to reserve buildings and trees and 
other portions of his real estate, and thus perhaps 
defeat the main purpose of the grant. For these 
views the case of Noble v. Bosworth, 19 Pick. 314, 
is a very precise authority.” 


In Reinhard v. City of Columbus, Supreme Court 
of Ohio, March 10, 1892, a police officer arrested a 
person for an alleged misdemeanor under a State 
law, before any charge had been preferred against 
him or warrant had been issued for his apprehen- 
sion, and demanded from him, while under arrest, 
a deposit of money in licu of bail for his appearance 
before the mayor, which deposit was made by the 
person arrested, to avoid imprisonment. The money 
was paid into the city treasury, and afterward the 
city, by its promissory note, paid the same to the 
county; but while the money was in the hands of 


the city, the party who was arrested demanded of the 
city that it pay over the same to him, which the 


city refused to do. In anaction against the city by 
the party arrested to recover the money, in which 
the legality of his arrest became a material issue, 
unless defendant established by satisfactory evi- 
dence that the circumstances were such as to au- 
thorize the officer to make the arrest without the 
previous issue of a warrant, the payment of the 
money by the party arrested as a substitute for 
bail for his appearance, and to avoid imprisonment, 
is to be deemed an involuntary payment, and the 
sum so paid may be recovered by him, in an action 
against the city, as money by it had and received for 
the use of the plaintiff. The court said: ‘‘ But it 
is contended that the deposit of money by the 
plaintiff as a substitute for bail was, upon the release 
of himself and his companion, the execution of an 
illegal contract voluntarily entered into by the 
plaintiff, and that in such case a court of justice 
will leave the parties as it finds them. The facts, 
as made evident in the pleadings, are sufficient to 
negative the idea of a voluntary deposit by the 
plaintiff. It is averred, and not denied, that with- 
out the issue of a warrant — no affidavit charging 
the commission of an offense having been filed with 
a magistrate— the piaintiff and his companion 
were arrested, taken to the city prison, and there 
the police authorities demanded a deposit of $200 
as bail for their appearance in court, and ordered, 
that in default of the payment of that sum, both be 
imprisoned until the following morning. The 
salient facts attending the arrest, and the question- 
able legality of the arrest, are plainly inconsisteut 








with free will or voluntary action, on the part of 
the plaintiff, in making the money deposit in lieu of 
bail. Although the money was paid upon an illegal 
demand, with full cognizance of the unlawful char- 
acter of the transaction, it was paid to avoid im- 
prisonment upon an arrest of doubtful legality. 
The conclusion clearly deducible from many cases 
on the subject is that a payment of money upon an 
illegal demand, when the party is advised of all the 
facts, will be considered involuntary when it is 
made to procure the release of the person or prop- 
erty of the party from the detention; or when the 
other party is armed with apparent authority to 
seize upon either, and the payment is made to pre- 
vent it. Wolfe v. Marshall, 52 Mo, 167, and cases 
cited. The principle is well and briefly stated in 
2 Greenl. Ev., § 121: ‘Under the count for money 
had and received, the plaintiff may also recover 
back money proved to have been obtained from 
him by duress, extortion, imposition or taking any 
undue advantage of his situation, or otherwise in- 
voluntarily and wrongfully paid, as by demand of 
illegal fees or claims, tolls, duties, taxes, usury and 
the like, when goods or the person were detained 
until the money has been paid.’ In Norton v. 
Danvers, 7 T. R. 875, a defendant, on being in- 
formed that a bailable writ had been issued against 
him, voluntarily gave a bail bond, and it was held 
that he could not afterward object to the insuffi- 
ciency of the affidavit to hold to bail. But Lord 
Kenyon said: ‘The affidavit to hold to bail is only 
process to bring the party in, and, if he choose to 
waive any objection to that, he may do it; and in 
this case I think he has waived taking advantage 
of this objection. If indeed the defendant had 
been actually under arrest at the time, his consent 
to give a bail bond would not have been binding on 
him, because it might be considered as given under 
duress; but here he voluntarily gave his bail bond, 
and on that ground only my opinion is founded.’” 


——_>_—_—__ 


TAXABLE TRANSFERS OF PROPERTY—A 
COMPARISON OF THE NEW ACT IN RE- 
LATION TO0 TAXABLE TRANSFERS OF 
PROPERTY WITH THE FORMER ACTS 1M- 
POSING TAXES ON SUCCESSIONS. 

COLLATERAL INHERITANCE TAX ACTS— AMENDMENTS, 

ETC., OF 1892. 
byes PTER 167, taking effect March 19, 1892, amend- 
ing the act of 1885 and subsequent amendment, 
section 13, in relation to the manner of appraising the 

tax. This chapter was itself amended by chapter 4438, 

taking effect May 3, 1892, amending the act of 1885 and 

subsequent amendments, section 13, in relation to the 
manner of appraising the tax. 

Chapter 168, taking effect March 19, 1892, amending 
the act of 1887, section 17, in relation to the method of 
proceeding after refusal of person interested to pay. 

Chapter 169, taking effect March 19, 1892, amending 
the act of 1885, section 1, by exempting property be- 


| queathed to bishops and religious corporations, with a 


retroactive clause. 
Chapter 399, taking effect May 1, 1892, being a com. 
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plete revision of the acts imposing the inheritance tax, 
and repealing the acts of 1885, 1387, 1889, 1891. 

Section 23 of the new act, after reciting that the last- 
mentioned laws are repealed, declared that ‘‘ such re- 
peal shall not revive a law repealed by any law hereby 
repealed, but shall include all laws amendatory of 
the laws hereby repealed.’’ 

Thus chapters 167, 168 and 169 of the Laws of 1892, 
above referred to, are repealed hereby, being amend- 
ments of the acts of 1885 and 1887, taking eflect imme- 
diately. With regard to chapter 443, above mentioned, 
it is to be observed that it took effect on May 3, that is, 
two days after the repeal of the law whereof it is an 
amendment. While therefore the said chapter 443 can- 
not be deemed repealed, it can contain no more force 
than the act which it amends, and applies only to 
cases to which that act applies. Now section 24 of 
chapter 399 contains a saving clause. ‘‘The repeal of 
a law, or any part of it, specified in the annexed 
schedule shall not affect or impair any act done or right 
accruing, accrued or acquired, or liability, penalty, 
forfeiture or punishment incurred privr to May first, 
eighteen hundred and ninety-two, under or by virtue 
of any law so repealed, but the same may be asserted, 
enforced, prosecuted or inflicted as fully and to the 
same extent as if such law had not been repealed, and 
all actions and proceedings, civil or criminal, com- 
menced under or by virtue of the law so repealed, and 
pending on April thirtieth, eighteen hundred and 
ninety-two, may be prosecuted and defended to final 
effect in the same manner as they might under the 
laws then existing, unless it shall be otherwise spe- 
cially provided by law.” 

This leaves to the repealed statutes a certain force, 
and hence the amendments thereof have also a cer- 
tain application, namely, to cases arising before May 
1, 1892. Now, of these four amendments, chapters 167, 
168, 169 and 443 of the Laws of 1892, the first three speak 
from March 19, and are limited to cases arising before 
May 1. Chapter 169 differs from the laws it amends 
only by the addition of the following clause: *‘ Pro- 
vided further that any property heretofore devised or 
bequeathed or which may hereafter be devised or 
bequeathed to any person who isa bishop or to any re- 
ligious corporation, shall be exempted from and not be 
subject to the provisions of this act.’’. This exemption 
is retroactive, but so far as that effect is concerned 
does not present any unconstitutionality. The re- 
pealing act (chap. 399, Laws 1892) contains the same 
provision (§2), so that there is no time limit to the 
class of cases affected by said provision. Chapters 167 
and 168 are not retrospective. But chapter 168, pro- 
viding for the manner of fixing the costs of proceed- 
ings against those who neglect to pay the tax imposed, 
is a mere regulation of procedure which, it seems 
clear, will apply to all cases having arisen before May 
1, whether the transfers giving rise to the same oc- 
curred prior or subsequent to March 19. The provis- 
ion being transported bodily into the new act 
‘chap. 399), the law to be applied is the same, no matter 
when the transfer took place. 

Chapter 167 amends the act of 1887 by authorizing the 
surrogate to compel the attendance of witnesses for 
the purpose of appraisal. The same may be said here, 
as of the last amendment referred to. This is a mere 
regulation of procedure, and is continued by the new 
act. 

Thus it appears that so far as chapters 167, 168 and 
169 are concerned, no confusion arises out of the rapid 
succession of amendments and repeals. All causes, 
whenever arising, are subject to the same rules. Chap-~ 
ter 443 presents a more singular aspect. That chapter, 
we have seen, bas never been repealed. It provides 
for the appointment and salaries of certain clerks in 
the counties of New York and of Kings. Tife new act 








continues the provision as to the clerks in New York 
county, but is silent as to those to be appointed in 
Kings. But as chapter 443 is merely amendatory of a 
repealed statute, it can only apply to cases arising un- 
der the statute so repealed. But no case occurring sub- 
sequent to May L arises under the said statute. Yet the 
appointment of this clerk is mandatory, and his salary 
fixed. It follows that the time cannot be far distant 
when, under the present state of the law, there will be 
aclerk in Kings county, drawing an annual salary of 
$2,400, who will have no obligatory duties whatever! 

Section 25 of the new statute sets forth a rule of con- 
struction: “The provisions of this act, so far as they 
are substantially the same as those of the law existing 
on April thirtieth, eighteen hundred and ninety-two, 
shall be construed as a continuation of such laws, mod- 
ified or amended according to the language employed 
in this act, and not as new enactments.”’ 

Comparing this act with the statutes existing on 
April 30, 1892, we find the following parallels: In the 
first column are set the sections of the act of 1892 seria- 
tim; in the second, the sections of old acts whereof 
the new enactment is formed. 

Act. 1892, 
chap. 399, 
§ 1. Substantially containing prove. of act 1891, § 1. 
§ 2. act 1891, §1; act 
1892, ch. 169. 
3. act 1887, $§1, 2, 
4, 8. 
act 1887, §§ 4, 5. 
act 1887, §§ 6, 7. 
act 1887,$§ 10,12. 
act 1887, § 2. 
E act 1887, § 3. 
. Containing part of § 11, act 1887, but mostly new. 
‘ Substantially containing provs. of act 1887, § — 
- act 1887, §$ 2,1 
= = - act 1887, § : 2 as 
amended by 
acts 1892, ch. 
167. 
act 1887, § 13. 
act 1892, ch. 443. 
act 1887, §§ 16, 
17,19, and act 
1892, ch. 168. 
act 1891, § 2. 
act 1887, § 22. 
act 1887, § 20. 
act 1887, § 18. 
act 1887, § 21. 
act 1887, § 24. 
all new defini- 
tions. 
25 and 26 refer to repeals, construc- 
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Sections 23, 24, 25 
tion, ete. 

Thus, then, with the exception of a few innovations 
the new statute isa substantial repetition of the law as 
already established. But those who framed the new 
act have disclosed afar better comprehension of the 
scope of such an act. Their language is much more con- 
cise and consistent, their arrangement much more me- 
thodical, their meaning, as a general rule, much clearer. 
It is interesting to note that the new act is couched in 
terms which impose the tax directly on transfers, thus 
escaping from the impropriety of reading a succession 
tax as if it were a tax on property. This is evident from 
the very title, “An act in relation to taxable transfers 
of property,’”’ and is kept well in view throughout 
every provision, so that the transfer, and not the death 
of the transferror, is made the most important event. 
Since the succession laws always included transfers 
made in contemplation of death, this change might 
be attended with practical differences in the construce 
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tion of the various acts. For instauve, the law of 1891, 
section 1, included among certain exceptions “any 
person to whom the deceased, for not less than ten 
years prior to death, stood in the mutually-acknowl- 
edged relation of a parent.”’ The law of 1892, section 2, 
substituted for ** deceased’ in the above passage, ** de- 
cedent, grantor, donor or vendor,” and for “ death,” 
“transfer.” It is possible that this distinction should 
be material. Atany rate, it is correct. And so in many 
places the new act has cleared the ambiguities of the 
old. It is however by no means a model statute. There 
are two or three provision of woful obscurity, and even 
in rendering plain what was before obscure, in one 
place at least, the Legislature has sinned against con- 
sistency and abused the taxing power. I shall now ex- 
amine in turn each section which presents auy mate- 
rial innovation. 

SECTION 1. This section starts out by imposing a tax 
“upon the transfer of any property, real or personal, 
of the value of five hundred dollars or over, or of any 
interest therein or income therefrom, in trust or 
otherwise, to persons or corporations not exempt by 
law from taxation,”’ ete. 

(a) The above language seems to impose a tax on the 
transfer of “any interest’’ in ‘* property of the value 
of five hundred dollars,” that is to say, upon a legacy 
of one hundred dollars or five dollars or one dollar. 
But under the old statutes, where “all property ’? was 
subjected *‘ toa tax at therate”’ of five dollars on each 
and every hundred dollars of the clear market value of 
all the property, and at the same rate for any less 
amount, provided that an estate which may be valued 
ata less sum than five hundred dollars shall not be sub- 
ject to any such duty or tax,” the estate mentioned in 
the proviso was held to mean any specific legacy or 
share, and not the whole property transferred, so that 
no interest of less value than five hundred dollars was 
tuxable under those statutes. Whether the court by 
analogy will construe the “transfer” of the act of 1892 
aus an equivalent for the estate of the act of 1891 is a 
question which cannot now be answered. 

(b) By virtue of the second provision of section 25 
all corporations exempted under the old laws continue 
exempt to-day. The section recites that ‘ references 
in laws not repealed to provisions of laws incorporated 
into this act and repealed, shall be construed as apply- 
ing to the provisions so incorporated.”” The provision 
with reference to corporations in section 1 is virtually 
that which existed before. Chapter 553, Laws of 1890, 
defining what corporations are exempt from taxation, 
specifically relieves them from the burdens imposed 
by the Inheritance Acts, and so applies to corporations 
under the law of 1892. 

(c) Section 1 includes transfers, ‘*‘ whether made be- 
fore or after the passage of this act,’’ whereby the 
beneficial interest in taxable property is passed. No 
prior statute possessed this retroactive eflect. 

(d) It isin section 1 that the Legislature commits 
that sin against just and consistent taxation which 
has already been mentioned. ‘The various transfers 
subjected to a tax are there enumerated in three care- 
fully-separated clauses. 

(1) Transfers by residents. 

(2) Transfers by non-residents “ of property within 
the State.” 

(3) Transfers in contemplation of death. 

This distinction between transfers by residents and 
non-residents would seem to settle the question as to 
the situs of the personalty of resideuts—whether such 
property must necessarily be within the State—in the 
negative. In a letter to the ALBANY Law JOURNAL, 


Saturday, April 26, 1692, I quoted the Court of Ap- 
peals to prove that a similar distinction constructively 
made by the judicial department would be improper 
as imputing “inconsistency to the law and oppression 








to the taxing power.’’ The Legislature has now been 
unquestionably guilty of such inconsistency and op- 
pression. The decision of Surrogate Ransom in the 
Matter of Swift, that the law of 1887 required the situs 
of all property to be within the State (recently af- 
firmed by the Supreme Court, where the appeal was 
argued on May 13), cannot be followed under the new 
act. 

SECTION 2. ‘*Any property herelofore or hereafter de- 
vised or bequeathed to any person who is a bishop or to 
any religious corporation shall be exempted Jrom and not 
subject to the provisions of this act.” 

Here is a new provision, being the amendment made 
by chapter 169, Laws of 1892. Its secret history (which 
is not a secret, bye the bye) alone can make it intelligi- 
ble, the object being to exempt that property whereof 
the title may be in bishops, but subject to a con- 
science-trust incapable of being enforced at law. But 
as the statute reads, perforce, the whole class of bish- 
ops is exempted from paying taxes on any property be- 
queathed or devised to it. Qucre, whether this is not 
such a discrimination between classes as will render 
this provision unconstitutional ? 

SecTION 3. The act of 1887 provided that the tax 
should be immediately due and payable in all cases. 
The act of 1892 provides in this section that taxes upon 
the “‘ transfer of any estate, property or interest therein 
limited, conditioned, dependent or determinable upon 
the happening of any coutingency or future event, by 
reason of which the fair market value thereof cannot 
be ascertained at the time of the transfer as herein 
provided, shall accrue and become due and payable 
when the persons or corporations beneficially entitled 
thereto shall come into actual possession or enjoy- 
ment thereof.” Under the act of 1887 the tax on such 
transfers as the above had to be appraised immediately 
after the death of the decedent, at what was tbe fair 
market value atthat time. By section 11 of the pres- 
ent act future estates whereof the fair market value 
cannot be ascertained at the time of the transfer, may 
be appraised when their value first becomes ascertain- 
able. Thus estates of this kind escape payment of in- 
terest during the intervening period. These provis- 
ions do not touch the general option of all transferees 
to pay their taxes only upon coming into possession. 
The original provision on that subject is preserved in 
tact in section 7. 

Section 9. By far the greater part of section 9 is 
new. The portion which is not new is a fragment of 
section 11 of the act of 1887, being that section which 
cast a linbility upon corporations permitting the trans- 
fer to foreigu executors of stocks and loans standing on 
their books. The present section, as regards these trans- 
fers, reads as follows: ‘If a foreign executor, adminis- 
trator or trustee shall assign or transfer any stock or 
obligations in this State standing in the name of a de. 
cedent, orin trust for a decedent, liable to any such 
tax, the tax shall be paid to the treasurer of the proper 
county or the comptroller of the city of New York on 
the transfer thereof.” There is not another word in 
the statnte with regard to the transfer of stocks and 
bonds to foreign execators. It is perfectly clear that 
these words in themselves do not cast any liability for 
the tax upon the corporations permitting such trans- 
fers. The act of 1887 contained almost precisely the 
same words, and then went on to say: ‘“ Otherwise the 
corporation permitting such transfer shall become lia- 
ble to pay such tax, provided that such corporation 
had knowledge before such transfer that said stocks 
or loans are liable to said tax.’’ The intentional omis- 
sion of this clause from the new act would seem to be 
proof positive that the corporations on whose books 
such transfers are made, are in no case made agents 
for the collection of the tax, and hence are under no 
duty to @xamine into the facts of the case and ascer- 
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tain whether the tax is due. It is impossible to say 
that this is a substantial repetition of thejoriginal pro- 
vision. There is a distinct intent manifest to relieve 
the corporations from all responsibility, and the only 
thing which militates against this view isthe heading 
of section 9-—“‘ liability of certain corporations to tax.” 
But this heading can have no legislative force, and 
moreover may well be construed to apply only to the 
rest of the section, about two-thirds of the whole, 
where an entirely new obligation is imposed on cer- 
tain corporations. This portion of the section reads 
as follows: ‘‘ Nosafe-deposit company, bank or other 
institution, person or persons holding securities or as- 
sets of a decedent, shall deliver or transfer the same 
to the executors, administrators or legal representa- 
tives of said decedent unless notice of the time 
and place of such intended transfer be served upon 
the county treasurer or comptroller at least five days 
prior to the said transfer. And it shall be lawful for 
the said county treasurer or comptroller, personally or 
by representative, to examine said securities or assets 
at the time of such delivery or transfer. Failure to 
serve such notice or to allow such examination shall 
render said safe-deposit company, trust company, 
bank or other institution, person or persous liable to 
the payment of the tax due upon said securities or as- 
sets, in pursuance of the provisions of this act.” 

This provision, it will be observed, is not limited to 
foreign executors and administrators. The first ques- 
tion which arises in considering this provision is 
whether it includes cash under the term “ assets.’’ The 
courts will probably hesitate before they construe any 
statute in such a manner as to establish a formidable 
obstruction to the banking business of this State. 
Banks in this city, upon the first appearance of the 
provision is question, undertook to withhold all pay- 
ments in such cases, and to give the required notice to 
the comptroller. But the latter notified them that 
he did not consider the act toupply to cash accounts. 
It is true, the comptroller is not a court for the con- 
struction of statutes, but he is the only officer who can 
raise the question in this country. Section 15. And 
in all probability his view is thecorrect one. Taking 
the whole section together, the intention of the Legis- 
lature would seem to be as follows: To abandon the 
reliance which had been placed upon examinations 
made by the corporations under the original act in a 
limited class of cases, and to empower the State’s offi- 
cers, by requiring a formal notice uuder penalty, them- 
selves to examine into the conditions of transfers in a 
very much more extensive class of cases,and which 
would include most of those falling under the original 
provision. For, under section 11 of the act of 1887, all 
stocks and loans transferred on the books of domestic 
corporations, by foreign executors, had to be actually 
within this State, and subject to this State’s protec- 
tion. ** We would hesitate before applying the statute 
to any property casually brought into the State for a 
temporary purpose.” Matter of Romaine, 127 N. Y. 88. 
‘Thus, then, the great mass of stocks and loans so trans- 
ferred, subject to tax, would be deposited with some 
institution or person within the State, and so in- 
cluded within the new provision of 1892. Provisions 
of this sort are intended to act by way of discovery, a 
means whereby the State can get its hands on prop- 
erty which might otherwise remain hidden and yet 
fall within the statute. By imposing upon banks the 
duty of discovering what securities and deposits they 
hold and are about to deliver over to executors, ete., 
the State obtains a safe basis for the computation of 
its tax. By settingforth the time and place of pay- 
ment of the tax in alimited class of cases, most diffi- 
cult of collection, an additional guaranty is provided 
that such property will not escape. Ifthisbe the true 
construction of section 9, notwithstanding the imper- 





fection of its arrangement, the use of the same term 


in both a technical and a popular sense, and the 
apparent incompleteness of its parts, little or no diffi- 
culty will be experienced in advising corporations what 
to do under such circumstances. Their sole duty will 
be to give notice of transfer and to suffer the State’s ex- 
amination, where they actually have stock certificates, 
bonds, mortgages, deposits, ete., in their possession. 
The State, having thus learned what the property and 
where it is, undertakes to do the rest, to impose and 
collect the tax “‘due * * * in pursuance of the 
provisions of this act.’’ 

Section 10. Section 10 contains some new provis- 
ions with regard to procedure which do not require 
any discussion. 

SecTION ll. Section 11, which deals with the ap- 
pointment of appraisers, allows the application to be 
made not only by parties interested, but also by county 
treasurers and the comptroller of New York city. 

SEcTION 12. Section 12 in like manner requires no- 
tice of the time and place of appraisal to be served 
upon the same officers. It furthermore incorporates 
the amendment of chapter 167, Laws of 1892, empow- 
ering the appraiser to subpoena witnesses, and to pay 
them at the usual rates of witness’ fees. 

Secrion 14. Section 14 establishes various clerk- 
ships in New York city. 

This completes our review of the material innova- 
tions made by the Transfer Tax Act of 1892. On the 
whole, it appears to be a far better enactment than any 
we have yet seen on the subject in New York, and en- 
courages the hope that if this State shall persevere in 
its policy to tax successions and transfers made in lieu 
of successions, scarcely more than another balf-century 
of amendments and repeals will be necessary to estab- 
lish a system whereby that result can be accomplished 
with tolerable fairness and consistency. 

E. H. BLANc. 

New Yorks, June 8, 1892. 
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CONTRACTS—AFFECTING ACTION OF PUB- 
LIC BODIES—PUBLIC POLICY. 


PENNSYLVANIA SUPREME COURT, MAY 23, 1892. 


SPALDING Vv. EWING. 


A contract to pay for professional services in securing addi- 

tional compensation for defendant as post ter, where 
such services consisted in securing special legislation to 
compel the post-office department to pay a claim which 
had been rejected, is contrary to public policy and cannot 
be enforced. 





Charles H. Pennypacker, for appellant. 
Wm. M. Hayes, for appellee. 


STERRETT, J. This action to recover fees alleged to 
have been earned by plaintiff is founded on the fol- 
lowing contract, signed by defendant: ‘* Landenberg, 
Pa., 1882. I hereby guarantee that myself, claimant 
for additional pay as postmaster (at Chandlersville, 
Landenberg), shall without delay, upon the receipt of 
draft for amount which may be collected, remit the 
amount of fee due his attorney, Harvey Spalding, 
which is understood tu be twenty-five per cent of col- 
lection, to the said Harvey Spalding at Washington, 
D. C.”’ The character of the services rendered in pur- 
suance of and doubtless contemplated by this contract 
will be best understood by referring to plaintiff's depo- 
sition given in evidence on the trial. After stating 
that the power of attorney from defendant was pro- 
cured by a person employed “to obtain powers of at- 
torney in such cases,”’ and that the pc t 
had ‘‘ for years restricted the payment of defendant’s 





Benner 











THE ALBANY LAW JOURNAL. 





claim,’’etc., the plaintiff testifies as follows: ‘‘ I applied 
to Congress fora legislative mandate to compel the post- 
master-general to make the necessary readjustments 
of defendant's salary and the sulary of other post- 
masters, and this application was resisted by the post- 
muaster-general. From session to session of Congress 
I made application to committees having jurisdiction, 
urging the enactment of the mandate applied for, and 
after several years’ laborin that behalf [ obtained the 
enactment by Congress on the 3d of March, 1883, of the 
mandate applied for, which act is known as the 
‘Spalding Act,’ by reason of my services in that behalf. 
Afterward the postmaster-general tried to avoid com- 
plying with this mandate, and I carried on proceedings 
which compelled him ultimately, in a degree, to com- 
ply with the law. * * * T also made arguments on 
his behalf before the different committees, when in 
1886 the appropriation to pay the first allowance was 
stricken out of the appropriation bill in the House of 
Representatives, and I saw the necessary report was 
made to Congress of the second allowance, and I took 
the necessary means to have the appropriations made. 
The defeudant’s claim was always resisted by the offi- 
cers of the post-office department, and by the most la- 
borious and protracted service on bebalf of the defend- 
aut I compelled the payment of the said claims, not- 
withstanding such resistance.’’ In his answer to the 
fifth interrogatory, after again speaking of his long- 
continued service, the plaintiff says: ‘It was never 
possible to collect either of these claims without my 
said service, for the officers of the post-office depart- 
ment, atevery stage of the case, down almost to the 
time of collection, resisted the payment of the claims.”’ 
In answering the sixth interrogatory, he further tes- 
tifies: ‘That after he had expended time and money 
for the defendant, and compelled the payment of a 
claim not otherwise collectible, the defendant has by a 
variety of misrepresentations tried to cheat witness 
out of his fees.” Plaintiff's son testified, among other 
things, that his father, ‘tas attorney for Ewing and 
many others, did secure for them the allowance pre- 
viously denied, and which, without his aid, they never 
would or could have secured.”’ 

It thus appears by the depositions above referred to 
that defendant’s claim and many similar claims against 
the post-office department had been considered and 
rejected. As testified by plaintiff, ‘the postmaster- 
general for years resisted defendant's claim.’ The 
burden of plaintiff's undertaking appears to have been 
the procurement of what he terms a “ legislative man- 
date,” the avowed object of which was to compel rec- 
ognition of the claims rejected, and so long resisted, 
by the post-office department. It is very evident from 
the uncontradicted testimony of plaintiff and bis son 
that strictly professional services, such as preparing 
petition to Congress, drafting the necessary bill, fur- 
nishing such statement and proofs of said claims as 
were necessary to a proper understanding of their mer- 
its, etc., must have constituted a very significant part 
of the “several years’ labor,”’ “ the most Jaborious and 
protracted services,’ the numerous ‘‘applications to 
committees,” “from session to session of Congress,” 
etc., testified to by him. According to his own account 
of it, the work of engineering the bill through Con- 
gress, despite the strong and determined opposition of 
the post-office department, must have been multiform, 
persistent and so conspicuously effective that plaintiff 
was honored with the paternity of the “legislative 
mandate’? by calling it the “‘Spalding Act.’’ The 
plaintiff's evidence is not susceptible of any other in- 
ference than that, in the main, the services contem- 
plated by the contract in suit, and actually rendered 
in pursuance thereof, were such as have been repeat- 
edly pronounced contrary to public policy. In Clip- 


pinger v. Hepbaugh, 5 Watts & 8. 315, the condition of 





the obligation to pay $100 was that the obligee should 
succeed in procuring from the Legislature the passage 
of a law authorizing the obligor and his wife to sell and 
convey certain real estate devised to the latter and her 
children. In refusing to sustain the contract this court 
said: “It is not necessary to say that a certain com- 
pensation for such services may not be recovered, but 
we are clearly of opinion that it would be against 
sound policy to sanction a practice which may lead to 
deceit, improper and corrupt tampering with legisla- 
tiveaction. It is not required that it tends to corrup- 
tion. If its effect is to mislead it is decisive against 
the claim, and that such is its tendency no human be- 
ing can reasonably doubt. * * * The law will not 
aid in enforcing any coutract that is illegal, or the 
consideration of which is inconsistent with public pol- 
icy and sound morality, or the integrity of the domes- 
tic, civil and political institution of theState. * * * 
It matters not that nothing improper was done or was 
expected to be done by the plaintiff. It is enough that 
such is the tendency of the contract, that it is contrary 
to sound morality and public policy, leading neces- 
sarily, in the hands of designing and corrupt men, to 
improper tampering with members and the use of ex- 
traneous secret influence over an important branch of 
the government. It may not corrupt all, but if it cor- 
rupts or tends to corrupt some, or if it deceives or 
tends to deceive or mislead some, that is sufficient to 
stamp its character with the seal of reprobation before 
ajudicial tribunal.” The same general principle is 
recognized in the following cases: Hutzfield v. Gul- 
den, 7 Watts, 152; Bowman v. Coffroth, 59 Penn. St. 19; 
Ormerod vy. Dearman, 100 id. 561. In the last case the 
present chief justice, referring to the authorities, said 
they “‘establish the principle that contracts which 
have for their subject-matter any interference with the 
creation of laws, or their due enforcements, are 
against public policy and therefore void.” In Burke 
v. Child, 21 Wall. 441, the validity of a contract to pro- 
cure the enactment of a law authorizing the payment 
of a private claim was fully considered by the Supreme 
Court of the United States. After referring to Ciip- 
pinger v. Hepbaug, supra, and three other American 
cases, viz., Hurris v. Roofs Ex’rs,10 Barb. 489; Rose 
v. Truax, 2Lid. 361; Marshall v. Railroud Co.,16 How. 
314, in all of which such contragts were held to be 
against public policy, that court said: ‘“ We entertain 
no doubt that in such cases, as under all other circum- 
stances, an agreement, express or implied, for purely 
professional services is valid. Within this category 
are included ‘drafting the petition to set forth the 
claim, attending to the taking of testimony, collecting 
facts, preparing arguments and submitting them orally 
or in writing to acommitteeor other proper authority 
and other services of like character. All these things 
are intended to reach only the reason of those sought 
to be influenced. They rest on the same principle of 
ethics as professional services rendered in a court of 
justice, and are no more exceptionable. But such ser- 
vices are separated by a broad line of demarkation 
from personal solicitation, and other means and ap- 
pliances, such as the correspondence shows were re- 
sorted to in this case. There is no reason to believe 
that they involved any thing corrupt or different from 
what is usually practiced by all paid lobbyists in the 
prosecution of their business.’’ After showing that the 
prohibition against contracts to procure either general 
or private legislation rests upon a solid foundation, 
the court further says: ‘To legalize the traffic of such 
services would open a door at which fraud and false- 
hood would not fail to enter and make themselves felt 
at every accessible point. It would invite their pres- 
ence and offer them a premium. If the tempted agent 
be corrupt himself, and disposed to corrupt others, the 
transition requires but a single step. He has the 
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means in his hands, with every facility, and a strong 
incentive to use them. ‘The widespread suspicion that 
prevails, and charges openly made and hardly denied, 
iead to the conclusion that such events are not of rare 
occurrence. Where the avarice of the agent is in- 
flamed by the hope of a reward contingent upon suc- 
cess, and to be graduated by a percentage upon the 
amount appropriated, the danger of tampering in its 
worst form is greatly increased. It is by reason of 
these things that the law is as it is upon the subject. 
It will not allow either party to be led into temptation. 
where the thiug to be guarded against is so deleterious 
to private morals and so injurious to the public wel- 
fare. We have said that for professional services in this 
connection a just compensation may be recovered. 
But where they are blended and confused with those 
that are forbidden, the whole is a unit and undivisible. 
That which is bad destroys that which is good, and 
they perish together. Services of the latter character 
gratuitously rendered are not unlawful. The absence 
of motive to wrong is the foundation of the sanction. 
The tendency to mischief, if not wanting, is greatly 
lessened. The taint lies in the stipulation for pay. 
Where that exists it affects fatally in aJl its parts the 
entire body of the contract.’’ ‘The principle under 
consideration is not restricted to contracts involving 
the procurement of tegislation for a contingent com- 
pensation. It has been frequently recognized and ap- 
plied in other transactions involving questions of pub- 
lic policy. Some of the instructive cases in which that 
has been doneare the following: T'vol Co. v. Norris, 2 
Wall. 48, 56; Oscanyan v. Arms Co., 103 U. 8. 261; 
Woodstock Iron Co. v. Richmond & D. Extension Co., 
129 id. 643. In the first of these an agreement for com- 
pensation to procure a coutract from the government 
to furnish its supplies, was held to be against public 
policy and could not be enforced. Mr. Justice Field, 
delivering the opinion of the court in that case, said: 
“The principle which determines the invalidity of the 
agreement in question has been asserted in a great va- 
riety of cases. It has been asserted in cases relating to 
agreements for compensation to procure legislation. 
These have been uniformly declared invalid, and the 
decisions have not turned apon the question whether 
improper influences were contemplated or used, but 
upon the corrupting tendency of the agreements. 
* * * Agreements for compensation coutingent 
upon success sugyest the use of sinister and corrupt 
means for the accomplishment of the end desired. The 
law meets the suggestion of evil, and strikes down the 
contract from its inception.’’ As has been seen by ref- 
erence to plaintiff's testimony, the contract in suit 
contemplated the procurement of the “legislative 
mandate” compelling the post-office department to 
recognize certain claims which had theretofore been 
considered and rejected. The procurement of that 
legislation was the burden of plaintiff's undertaking . 
He has explained the difficulties encountered in ac- 
complishing it as well as the reasons therefor. The 
undisputed facts of the case bring it within the princi- 
ple recognized in the authorities above cited, and de- 
fendant’s second point should have been affirmed. 
Judgment reversed. 





CONSTITUTIONAL LAW—MUNICIPAL POW- 
ERS—BUYING AND SELLING FUEL. 
MASSACHUSETTS SUPREME JUDICIAL COURT, MAY 
7, 1892, 


OPINION OF THE JUSTICES. 


The Legislature cannot authorize a city to buy coal and wood 
as fuel and sell them to its inhabitants. 








PPLICATION to the Supreme Judicial Court for 
au opinion on the constitutionuality of house 
bill 519. 

** House of Representatives, April 12, 1892. 

* Ordered that the opinion of the justices of the Su- 
preme Judicial Court be required upon the following 
important questions : 

* First. Is it within the constitutional power of the 
Legislature to enact a law conferring upon a city or 
towu within this Commonwealth the power to pur- 
chase coal and wood as fuel, in excess of its ordinary 
requirements, for the purpose of selling such excess so 
purchased to its own citizens? 

“Second. Is it within the constitutional power of 
the Legislature to enact a law conferring upon acity or 
town within this Commonwealth the power to pur- 
chase for the purpose of sale, aud to sell to its own 
citizens, coal and wood as fuel? 

“Third. Is it within the constitutional power of the 
Legislature to enact a law conferring upon cities and 
towns within this Commonwealth authority to estab- 
lish and maintain municipal fuel or coal yards for the 
purpose of selling coal, wood or other fuel to the in- 
habitants of such cities and towus ? 

“And beit further ordered that the justices of the 
Supreme Judicial Court be informed that the forego- 
ing questions are propounded with a view to further 
legislation upon the subjects therein referred to, and 
that for their more particular information a copy of 
house document No. 395, being a bill now pending be- 
fore this house, and upon the subject-matter of which 
the foregoing questions are propounded, be transmitted 
to the justices.” 

A copy of the act was annexed. 





To the Honoruble the Hlouse of Representatives of the 
Commonwealth of Massachusetts : 


We, five of the justices of the Supreme Judicial 
Court, respectfully submit the following opinion in re- 
ply to your order, a copy of which is annexed. 

Whether the Legislature can authorize a city or town 
to buy coal and wood, and to sell them to its inhabit- 
ants for fuel, must be determined by considering 
whether the carrying on of such a business for the 
benefit of the inhabitants can be regarded as a public 
service. This inquiry underlies all the questions on 
which our opinion is required. If such a business is 
to be carried on it must be with money raised by tax- 
ation. It is settled that the Legislature can authorize 
acity or town to tax its inhabitants only for public 
purposes. ‘This is not only the law of this Common- 
wealth, but of the States generally and of the United 
States. The following are some of the Cecisions or 
opinions on the subject: Kingman v. City of Brockton, 
153 Mass. 255; Opinion of the Justices, 150 id. 592; Mead 
v. Acton, 139 id. 341; Lowell v. Boston, 111 id. 454; State 
v. Osuwkee Tp., 14 Kans. 418; Mather v. City of Uttawa, 
114 J1l. 659; Loun Ass’n v. Topeka, 20 Wall. 655; Cole 
v. La Grange, 113 U. 8.1; Ottawa v. Carey, 108 id. 110; 
Attorney-General v. Lau Claire, 37 Wis. 400; State v. 
Euw Claire, 40 id. 533; Allen v. Jay, 60 Me. 124; Opin- 
ion of the Judges, 58 id. 590. 

It is not easy to determine in every case whether a 
benefit conferred upon many individuals in a commu. 
nity can be called a “ public service,’ within the mean- 
ing of the rule that taxes can be laid only for public 
purposes. In general however it may be said that the 
promotion by taxation of the private interests of many 
individuals is not a public service within the meaning 
of the Constitution. The preamble of the Constitu- 
tion declares that ‘‘the end of the institution, main- 
tenance and administration of government is to secure 
the existence of the body politic; to protect it and fur- 
nish the individuals who compose it with the power 
of enjoying in safety and tranquillity their natural 
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rights and the blessings of life.’ It is declared in part 
1, article 1, * that all men are born free and equal, and 
have certain natural, essential and inalienable rights, 
among which may be reckoned the right of enjoying 
and defending their lives and liberties; that of acquir- 
ing, possessing and protecting property; in fine, that 
of seeking and obtaining their safety and happiness.” 
Constitutional questions concerning the power of tax- 
ation necessarily are largely historical questions. The 
Constitution must be interpreted, as any other instra- 
ment, with reference to the circumstances under which 
it was framed and adopted. It is not necessary to 
show that the men who framed it or adopted it had in 
mind every thing which by construction may be found 
in it, but some regard must be had to the modes of 
thought and action on political subjects then prevail- 
ing; to the discussions upon the nature of the govern- 
ment to be established; to the meaning of the lan- 
guage used as then understood, and to the grounds on 
which the adoption or rejection of the Constitution 
was advocated before the people. We know of noth- 
ing in the history of the aduption of the Constitution 
that gives any countenance to the theory that the buy- 
ing and seliing of such articles as coal and wood for 
the use of the inhabitants was regarded at that time as 
one of the ordinary functions of the government which 
was to be established. There are nowhere in the Con- 
stitution any provisions which tend to show that the 
government was established for the purpose of carry- 
ing on the buying and selling of such merchandise as 
at the time when the Constitution was adopted was 
usually bought and sold by individuals, and with which 
individuals were able to supply the community, no 
matter how essential the business might be to the wel- 
fure of the inhabitants. The object of the Coustitu- 
tion was to protect individuals in their rights to carry 
on the customary business of life, rather than to au- 
thorize the Commonwealth or the *‘ towns, parishes, 
precincts and other bodies politic’ to undertake what 
had usually been left to the private enterprise of indi- 
viduals. In the opinion in Loan Association vy. Topeka, 
20 Wall. 655, 664, the Supreme Court of the United 
States say: ‘‘ It is undoubtedly the duty of the Legis- 
lature which imposes or authorizes municipalities to 
impose a tax to see that it is not to be used for pur- 
poses of private interest instead of a public use, and the 
courts can only be justified in interposing when a vio- 
lation of this principle is clear and the reason for in- 
terference cogent. And in deciding whether, in the 
given case, the object for which the taxes are assessed 
falls upon the one side or the other of this line, they 
must be governed mainly by the course and usage of 
the government, the objects for which taxes have been 
customarily and by long course of legislation levied, 
what objects or purposes have been considered neces- 
sary to the support and for the proper use of the gov- 
ernment, whether State or municipal.” 

The early usages of towns undoubtedly did not ex- 
haust the authority which the Legislature can confer 
upon municipalities to levy taxes. Cities and towns, 
siuce the aduption of the Constitution, have been au- 
thorized to levy taxes for many other purposes than 
those for which taxes were then levied. Up to the 
present time however none of the purposes for which 
cities and towns have been authorized to raise money 
has included any thing in the nature of what is com- 
monly called ‘‘ trade” or ‘commercial business.”’ In- 
stances can be found of some very curious legislation 
by towns in the colonial and provincial times, some of 
which would certainly now be thought to be beyond 
the powers of towns under the Constitution. What- 
ever the theory was, towns in fact, under the colony 
charter, and for some time under the province charter, 
often acted as if their powers were limited only by the 
opinion of the inhabitants as to what was best to be 








done. This was the result of their peculiar situation 
and condition, and the powers of towns or of the gen- 
eral court were not much considered. The exercise 
of these extraordinary powers however gradually died 
out. The purposes for which, by the province laws, 
towns were authorized tv raise money were for the 
maiotenauce of highways, the support of the ministry, 
schools and the poor, and for the defraying of other 
necessary charges arising within the town. The words 
“necessary charges” are still retained in the statutes, 
but they have been strictly construed by the courts. 
We do not find either in the colony or the province 
laws any legislation relating to the buying and selling 
of coal or wood by towns for the use of the inhabitants 
or any legislation on any similar subject. It is possi- 
ble that there may be found in the records of sume 
town avote or votes showing that the town, in an 
emergency, was authorized to buy coal or wood for the 
purpose of supplying its inhabitauts with fuel, but we 
have not found any. Certainly it was not usual for 
towns to supply their inhabitants with fuel, unless they 
were paupers. Neither was it usual for towns to sup- 
ply their inhabitants with grain or other commodities. 
We know of no instance of this being done except by 
the town of Boston. Inthe fall of 1713 there was a 
searcity of grain, and the General Court prohibited the 
exportation of it. 1 Prov. Laws (State ed.), p. 22 
The town of Boston in March, 1713-14, voted to lay in 
a stock of grain to the amount of five thousand bushels 
of corn, and to store it in some convenient place, and 
it was left to the selectmen to dispose of it as they saw 
fit. Kighth Report of Record Commissioners, pp. 101, 
104. After that, as shown bythe records, the town 
regularly bought and stored grain and sold it to the in- 
habitants as late as 1775, and perhaps later, and it es- 
tablished two granaries, one of which in the common 
remained in use probably as long as the town bought 
and sold grain. Whether after the Revolution the 
town continued to buy grain we are not informed, as 
the records have not been printed. The amount which 
could be sold to any one person was often limited toa 
few bushelsatatime. The report of a committee in 
li74 shows that from March, 1769, to March, 1774, the 
quantity of corn and rye purchased was five thou- 
sand eight hundred and thirty-six bushels, and that 
the stock on hand was three hundred and seventy-six 
bushels. It is apparent that the original purpose wus 
to provide against a famine, and that it was not the 
intention of the town Lo assume the business of buying 
and selling all the grain which the inhabitants needed, 
but of keeping such an amount in store as was neces- 
sary in order that stnall quantities might be obtained, 
particularly by the poorer inhabitants, at what the 
selectmen, or a committee of the town, or the town it- 
self, deemed reasonable prices. On May 25, 1795, the 
town voted to sell the granary. This action of the 
town of Boston was an exception to the usages of 
towns, and it appears from the reports of committees 
that before the Revolution it had come to be consid- 
ered as of doubtful expediency, and during the Revo- 
lution or not long after it was discoutinued. The 
nearest aualogy, under the Constitution, to the subject 
we are considering is the aulhority given by the re- 
cent statute (Stat. 1891, chap. 370) whereby cities and 
towns are empowered to maintain works for the man- 
ufacture and distribution of gas or electricity for fur- 
nishing light to the municipalities and their inhabit- 
ants. 

In the opinion given to the House of Representatives 
on May 27, 1890, which is printed in 150 Massachusetts, 
592, the justices advised that the manufacture and dis- 
tribution of gas or electricity for furnishing light to the 
inhabitants of cities and towns might properly be re- 
garded as constituting a public service. It was there 
said that ‘‘ it must often be a question of kind and de- 
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gree whether the promotion of the interestsof many 
individuals in the same community constitutes a pub- 
lic service or not.’’ Gas or electricity for furnishing 
light has in recent times become a most convenient 
means of lighting both public and private buildings, 
streets and grounds. It is impracticable that each in- 
dividual should manufacture gas or electricity for him- 
self, but this can best be done by some company or the 
municipality for a considerable territory, and for the 
use of both the municipality itself and the inhabit- 
ants. Everybody who chooses, within that territory, 
cannot be permitted to manufacture and distribute 
gas or electricity for the public use or the use of other 
persons, as it is distributed by means of pipes or wires, 
and the number who properly can be permitted to lay 
pipes or wires in a given territory must be limited to 
one, or at most to a few, persons or corporations. The 
pipes or wires must be laid in or over the public ways, 
or in or over land taken for the purpose, which may 
require the exercise of the right of eminent domain. 
These were some of the reasons why the subject 
seemed to the justices a proper one for municipal reg- 
ulation and control, and to constitute a service which 
a municipality could be authorized to perform for it- 
self anditsinhabitants. But when the Constitution 
was adopted the buying and selling of wood and coal 
for fuel wasa well-known form of private business, 
which was generally carried on as other kinds of busi- 
ness were Carried on, and is now carried on in much 
the same manner as it was then. It was and isa kind 
of business which, in its relations to the community, 
did not and does not differ essentially from the busi- 
ness of buying and selling any other of the necessaries 
of life. Although all kinds of business may be regu- 
lated by the Legislature, yet to buy and sell coal and 
wood for fuel requires no authority from the Legisla- 
ture, and requires the exercise of no powers derived 
from the Legislature, and every person who chooses 
can engage in itin the same manner as in the buying 
and selling of other merchandise. We are not aware 
of any necessity why cities and towns should under- 
take this form of business any more than many others 
which have always been conducted by private enter- 
prise, aud we are not called upon to consider what ex- 
traordinary powers the Commonwealth may exercise 
or may authorize cities and towns to exercise, in extra- 
ordinary exigencies, for the safety of the State or the 
welfare of the inhabitants. If there be any advantage 
to the inhabitants in buying and selling coal and wood 
for fuel at the risk of the community on a large scale, 
and on what has been called the ‘ co-operative plan,” 
we are of the opinion that the Constitution does not 
contemplate this as one of the ends for which the gov- 
ernment was established, or as a public service for 
which cities and towns may be authorized to tax their 
inhabitants. We therefore answer the question in the 
negative. WALBRIDGE A. FIELD, 

CHARLES ALLEN, 

Marcus P, KNow.Ton, 

JAMES M. Morton, 


May 7, 1892. JOHN LATHROP. 


To the Honorable the House of Representatéves of the 

Commonwealth of Massachusetts : 

T am of opinion that when money is taken to enable 
a public body to offer to the public, without discrimi- 
nation, an article of general necessity, the purpose is 
no less public when that article is wood or coal than 
when it is water or gas or electricity or education, to 
say nothing of cases like the support of paupers, or the 
taking of land for railroads or public markets. 

I see no ground for denying the power of the Legis- 
lature to enact the laws mentioned in the questions 
proposed. The need or expediency of such legislation 


is not for us to consider. 
OLIVER WENDELL Ho.LMEs, Jr. 





To the Honorable the House of Representatives of the 

Commonwealth of Massachusetts: 

In reply to the questions submitted by your order 
of April 12, 1892, for the opinion of the justices of the 
Supreme Judicial Court, I have to say that under our 
Constitution “ the end of the institution, maintenance 
and administration of government is to secure the ex- 
istence of the body politic, to protect it and to furnish 
the individuals who compose it with the power of en- 
joying in safety and tranquillity their natural rights 
and the blessings of life.” Without artificial heat very 
few of our inhabitants would have the power of enjoy- 
ing these rights and blessings. So far, ard so far only, 
as it is a necessity of society, as now organized, for the 
government to supply fuel in order to afford an en- 
vironment which shall give this power, it is competent 
for the governmeut to furnish or to provide for a sup- 
ply. But it is not within its constitutional power to 
engage in trade ormanufacture merely for the purpose 
of having any branch of business conducted upona 
convenient or economical plan. Fuel is now legiti- 
mately furnished to paupers by towns and cities at 
publicexpeuse. If there is an emergency, local or gen- 
eral, which cannot be adequately met by ordinary pri- 
vate agency, it is within the constitutional power of 
the government to supply the needs of the people in 
this respect, either through the towns and cities or 
through other agencies. The question of the exigency 
in the first instance is for the Legislature. If there is 
no adequate source of supply of fuel except through 
the establishment of governmental agencies, they may 
be lawfully inaugurated. If, on the other hand, there 
is no want of adequate service, the Legislature has no 
constitutional right to create agencies for the purpose. 
It has no right to authorize towns and cities to en- 
gage in trade merely to try an experimentin practical 
economics, or to put in practice a theory. My answer 
to the question pronounced is therefore: “ Yes, if the 
necessities of society as now organized can be met only 
by the adoption of such measures,” and ‘‘ No, if there 
is no such necessity, but merely au expediency for the 


trial of an experiment.” 
JAMES M. BARKER. 


—_——__>____———. 


CONTRACT — CONSIDERATION — DIVORCED 
PARTIES. 
AUSTRALIA SUPREME COURT, MARCH 17, 1892, 
DunNTON Vv. DuUNTON.* 

An undertaking by a divorced wife to ‘‘ conduct herself with 
sobriety and in arespectable, orderly and virtuous man- 
ner,” is a sufficient consideration to support a promise by 
her late husband to pay her a certain sum of money per 
month while she shall so conduct herself. 


THECHIEF JUSTICE. This is a special case by the 
learned judge of the County Court at Melbourne under 
section 135 of the County Court Act of 1890. The ques- 
tion reserved for the opinion of this court is whether 
the agreement (Exhibit A) in the action is binding, or 
is nudum pactum for want of consideration. The agree- 
ment is in the following terms: 

“Memorandum of agreement made and entered 
into this 30th day of August, 1890, between John Dun- 
ton of Carlton, in the county of Victoria, contractor, 
and Louisa Dunton of the same place, formerly the 
wife of the said John Dunton. Whereas the marriage 
had and solemnized between the said John Dunton 
and Louisa Dunton was on the 12th day of March, 1890, 
dissolved by the Supreme Court of the Colony of Vic- 
toria, upon the petition of the said John Dunton, and 
whereas notwithstanding the said dissolution the said 


*13 Australian Law Times, 220. 
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John Dunton is desirous of making provision for the 
said Louisa Dunton so long as the said Louisa Dunton 
shall conduct herself with sobriety and in a respectable, 
orderly and virtuous manner—Now this agreement 
witnesseth that in consideration of the premises the 
said John Dunton hereby agrees to pay the said Louisa 
Dunton the sum of £6 per mouth from the lst day of 
September, 1890, she thereout maintaining and cloth- 
ing herself, such sum to be payable on the first day of 
every month during the continuance of this agree 
ment, the first of such payments to be made on the Ist 
day of September, 1890. Providing always that in the 
event of the said Louisa Dunton at any time commit- 
ting any act whereby sheor the said John Dunton may 
become subjected to personal hate, contempt or ridi- 
cule, or if the said Louisa Dunton shall not conduct 
herself with sobriety and in a respectable, orderly and 
virtuous manner, and with all due respect to the said 
Jobn Dunton, then the said John Dunton may at his 
option immediately cease the payment of the above- 
mentioned sum and put an end to this agreement.” 

Iam of opinion that this agreement is binding, and 
that it is not nudum pactum or void for want of con- 
sideration. It has been contended for the defendant 
that the written agreement discloses no consideration 
for the defendant's promise to pay the plaintiff £6 per 
month; that this promise therefore was a purely vol- 
untary one, and performance of it cannot be enforced 
by action. Theagreement was signed by the plaintiff. 
The terms of it clearly imply, in my opinion, a prom- 
ise on her part that she will conduct herself with so- 
briety and iua respectable, orderly and virtuous man- 
ner. But it was said that this was only a promise to 
do that which the plaintiff was already bound to do, 
and that such a promise does not constitute a good 
consideration. It is true that if a person promises not 
to do something which he cannot lawfully do, and 
which if done would be either a legal wrong to the 
promisee or an act forbidden by law, such promise is 
no consideration for the promise of the other party to 
the alleged contract founded on mutual promises. The 
case of Jamieson v. Renwick, 17 V. L. R. 124, and the 
authorities there cited support that rule. Butthey 
also show that a promise not to do-or to do something 
which the promisor may lawfully and without wrong 
to the promisee do or abstain from doing is a good con- 
sideration. In the present case the plaintiff was re- 
leased by the decree for the dissolution of marriage 
from her conjugal obligations to the defendant to con- 
duct herself with sobriety and in a respectable, orderly 
and virtuous manner, and conduct of an opposite char- 
acter would not necessarily involve a breach on her 
part of any human law other than the law of marriage 
which had ceased to bind her. She was legally at lib- 
erty, so far as the defendant was concerned, to con- 
duct herself in these respects as she might think fit, 
and her promise to surrender her liberty and to con- 
duct herself in the manner desired by the defendant 
constituted, in my opinion, a good consideration for 
his promise to pay her the stipulated amount. I am 
of opinion, for this reason, that there was a good legal 
consideration to support this agreement, and I answer 
the question accordingly. The proper order as to costs 
of the hearing of this case will be that they abide the 
event of the action. 


Mr. Justice WILLIAMs said: In my opinion thereis 
a consideration for the agreement upon which the 
plaintiff sues, and it is binding upon the defendant as 
long as the plaintiff observes her undertaking, neces- 
sarily implied in the agreement, that she will conduct 
herself with sobriety and in a respectable, orderly and 
virtuous manner. The plaintiff signs this agreement 
and she is bound by it, and the penalty upon her, if 
she fails to observe her undertaking, is that immedi- 





ately she does so fail all benefit to her under the agree- 
ment ceases. ‘Che defendant's promise to pay her the 
£6 per month is stated in the agreement itself to be 
made **in consideration of the premises,’’ and one of 
those premises is the plaintiff's undertaking to conduct 
herself with sobriety and in a respectable, orderly and 
virtuous manner. Then it is said this undertaking of 
hers is nothing, as it only amounts to an undertaking 
by her to do that which she was under a legal obliga- 
tion todo. From this proposition I dissent. She was 
under no legal obligation to the defendant or to any 
one not to get drunk in her own or any friend’s house. 
She was under no legal obligation to the defendant or 
to any one not to consort with persons, male or fe- 
male, of bad moral character. She was under no legal 
obligation to the defendant or to any one not to allowa 
paramour to have sexual connection with her. She 
wis entitled in these and other respects to pursue her 
own course of conduct. Now, turning to the facts as 
gathered from the agreement and the evidence, it ap- 
pears that the defendant had obtained a divorce from 
the plaintiff, and that the issue of their marriage had 
been five young children, all living at the time the 
agreement was made. It is true, and it is most import- 
ant to bear in mind, that with the dissolution of the 
marriage her conjugal obligations to the defendant 
ceased. It was perhaps by reason of this consequence 
that the defendant eutered into this agreement with 
the plaintiff, and procured her to enter into it with 
him. It may have been, and probably was, of some 
moment to the defendant to hold out a substantial in- 
ducement to the plaintiff to agree to conduct herself 
and to conduct herself in the manner stipulated by 
himself. She had been his wife, she was so no longer, 
but she still remained the mother of five young chil- 
dren. Remaining under no conjugal obligations to 
him, he probably deemed it advantageous and desir- 
able that she who remained the mother of his children 
should conduct herself in such a way as not to bring 
discredit upon ber offspring. In effect he says to her, 
“If you, who now owe me no duty as a wife, will agree 
to my stipulation I will, solong as you observe that 
stipulation, pay you £6 per month.” Thereupon she 
signifies her agreement and her assent to observe that 
stipulation by signing the agreement. The case of 
White v. Bluett, 23 L. J. Exch. 36, is in my opinion not 
an authority against the view 1 have taken. In that 
case Pollock, C. B., came to the conclusion that the 
agreement set up by the son was nudum pactum, and 
so no answer to the father’s cause of action, upon the 
express ground that the son had no right to complain 
of the father’s distribution of the property, for the 
father might make what distribution of his property 
he liked, and the son’s abstaining from doing what he 
had no right to do could be no consideration. My 
auswer to the question stated is that there is sufficient 
consideration to support the agreement sued on. 


Mr. Justice Hoop, dissenting, said among other 
things: The motive of the defendant in signing this 
document is clear. He desired to provide for the 
woman who had been his wife, and who was the 
mother of his children, in such a way as to induce her 
not to disgrace herself, him orthem. But the ques- 
tion we have to decide is whether this document con- 
stitutes a valid agreement, and we have nothing to do 
with the motives of the parties except so far as they 
are expressed in a binding legal document. A man’s 
motives cannot form any consideration for a contract. 
If this document is to be held binding upon the de- 
fendant it must be because there is some legal consid- 
eration moving from the plaintiff upon which the de- 
fendant’s promise is founded. In my opinion the only 
consideration expressed on the face of the document 
is the defendant’s desire to make provision for the 














THE ALBANY LAW JOURNAL. 


13 








plaintiff, and that clearly would not be sufficient. It 
was however contended that the real consideration is 
an implied promise by her that she will conduct her- 
self with sobriety and in a respectable, orderly and vir- 
tuous manner, and that the benefit to the defendant 
would lie in the prevention of the annoyance and dis- 
grace that might be caused to him and _ his children in 
the event of the plaintiff misbehaving herself. I can- 
not imply such a promise from the document, but even 
if it were expressed therein it would not, in my opin- 
ion, constitute a consideration for the defendant's 
agreement. A promise, in order to bea good consid- 
eration, must be such as may be enforced. It must 
therefore be not only lawful and in itself possible, but 
it must also be reasonably detinite. Now, a promise 
by a woman that she will conduct herself with sobriety 
and in a respectable, orderly and virtuGus manner 
seems to me to be about as vague a promise as can well 
be imagined. What are the acts which she is to do or 
to refrain from doing? What is the meaning to be 
attached to the words if looked at in the light of a defi- 
nite promise? A promise by a woman that she will 
conduct herself with sobriety may mean that she will 
not drink intoxicating liquor at all, or that she will 
not get drunk, or it may mean that she may do either 
or both so long as she does not do so in public. So 
with conducting herself in avirtuous;manner. Is that 
in public or in private, and does it include any thing 
short of unchastity? As to respectability and order, 
they are words of such varying meaning that I cannot 
understand any agreement about them. All this 
makes me unable to see any promise whatever made 
by the plaintiff in this document, and in any event 
forces me to the conclusion that such a promise is too 
uncertain to form the consideration for any legal 
agreement. A contract founded upon such an illusory 
consideration appears to me to be as invalid as a prom- 
ise by a father made in consideration that his son 
would not bore him (White v. Bluett, 23 L. J. Exch. 37, 
per Parke, B.), and it is not nearly so certain as an 
agreement by a married woman that she would attend 
upon her aged father and mother so long as they lived 
and provide them with necessary services, and in con- 
sideration thereof her father should, when requested, 
transfer to her his interest in certain land, an agree- 
ment which the late Mr. Justice Molesworth consid- 
ered void for uncertainty. Shiels v. Drysdale, 6 V. L. 
R. Eq. 126. It must be remembered that we have not 
here to consider a case of a plaintiff being induced to 
alter her position by reason of a promise made by the 
defendant. The plaintiff does not allege that she did 
or refrained from doing any thing depending upon the 
defendant’s promise. If she had stated that she did 
not get drunk as she otherwise would have done, or 
that she remained chaste or orderly or respectable 
solely in consequence of the defendant’s promise, and 
relying thereon, she might perhaps have brought her- 
self under a different rule, but the very suggestion of 
such a statement shows to my mind the impossibility 
of its ever forming the consideration for the contract 
upon which alone she sues. For these reasons I find 
myself unable to concur in the judgment of the court. 
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NEW YORK COURT OF APPEALS AB- 
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APPEAL—NONSUIT—WAIVER. CONTRACT—BUILDING 
—VARIANCE.—(1) In an action to recover & balance due 
on a building contract, a motion by defendant for a 
nonsuit on the ground that plaintiff has not proved a 
cause of action does not raise the question of plaintiff's 
compliance with a condition of the contract requiring 
an arbitration to settle the amount due so, as to en- 
able defendant to raise the point on appeal that plain- 





tiff bad not complied with a condition precedent to an 
action. (2) Inan action to recover « balance due on a 
building contract, where it appears that the only devi- 
ation from the plans was an error in measurement, by 
which the roof of the rear addition of the house was 
built five inches too low, and it is undisputed that this 
deviation did not affect the appearance or value of 
the house, it is error to nonsuit plaintiff on the ground 
that the contract had not been substantially performed. 
Second Division, May 3, 1892. Oberlies v. Bullinger. 
Opinion per Curiam. 11 N.Y. Supp. 264, reversed. 


APPEAL— QUESTIONS OF LAW AND FACT.—(1) Where 
the General Term reverses a judgment of the Special 
Term on questions of law only, and the record shows 
no erroneous ruling of the trial court, to which excep- 
tion was taken, and the judgment of the Special Term 
is justified by its findings, the judgment of the General 
Term must be reversed. (2) Where the judgment of 
the Special Term was for plaintiffs in a certain sum, its 
reversal by the General Term practically affirmed the 
finding of the trial court so far as a recovery beyond 
such sum was excluded, and as the Court of Appeals is 
not precluded from assuming that an affirmance by the 
General Term is on the facts, plaintiffs are entitled 
only to the restoration of the original judgment. May 
3, 1892. Cudahy v. Rhinehart. Opinion by Andrews, 
J. 15 .N. Y. Supp. 514, reversed. 


REFEREE’S FINDINGS. —In an action tried 
before a referee judgment was rendered dismissing the 
complaint, after testimony had been submitted by both 
sides. ‘The referee made no findings of fact, nor did 
plaintiff request him to do so. Held, under the Code of 
Civil Procedure, section 1022, which provides that 
“the decision of the court or the report of the referee 
upon the trial of the whole issue of fact must state 
separately the facts found and the conclusion of law,”* 
that the judgment was not reviewable by the Court of 
Appeals. Wood vy. Lary, 124 N. Y. 83; Place v. Hay- 
ward, 117 id. 487; Bridger v. Weeks, 30 id. 328. Sec- 
ond Division, April 26, 1892. Gilman v. Prentiss. 
Opinion by Parker, J. Appeal from7 N. Y. Supp. 682, 
dismissed. 


SETTLEMENT OF CASE—FINDINGS OF COURT. 
—Section 994 of the Code of Civil Procedure provides 
that on a trial of an issue of fact by the court without 
a jury, ‘‘an exception toa ruling upon a question of 
law’”’ must be taken by filing a notice of the exception 
in the clerk’s office, and “ serving a copy thereof upon 
the attorney for the adverse party,” etc., and that if 
the notice of exception is filed before the entry of final 
judgment, ‘it must be inserted in the judgment-roll,”’ 
if afterward ‘“‘it must be annexed in the judgment- 
roll.’ Held, it not appearing that such exceptions 
were not properly taken, in the manner and within 
the time prescribed, that they should have been incor- 
porated in the ‘‘case,’’ under section 997, providing 
that a party appealing from a judgment rendered after 
the trial of an issue of fact “*must, except as other- 
wise prescribed by law, make a case,” and that it must 
contain so much of the evidence “and other proceed- 
ings” as is material, ‘** and also the exceptions taken,” 
it not being sufficient to bring them up in connection 
with the judgment-roll. May 6, 1892. Opinion per 
Curiam. 18 N. Y. Supp. 116, reversed. 

ARREST — CIVIL— COMPLAINT — WAIVER OF OBJEC- 
TION.—(1) Where in an action under the Code of Civil 
Procedure, section 549, to recover the proceeds of cer- 
tain notes claimed to have been received by defendants 
in a fiduciary capacity and converted to their own use, 
the sufficiency of the complaint was not questioned on 
the trial except by a motion to dismiss, before evi- 
dence was given, on the ground that it did not state 
facts sufficient to constitute a cause of action, and that 
it united an alleged cause of action on tort with one on 
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contract, and by a motion to dismiss at the close of the 
evidence based on ‘“‘the facts proved,” defendants 
cannot, on appeal, raise the objection that the com- 
plaint did not state with sufficient particularity that 
the money was received by defendants as agents in a 
fiduciary capacity, according to the terms of the stat- 
ute. (2) Under the Code of Civil Procedure, section 
549, which provides that a defendant may be arrested 
in au action to recover money or property, or damages 
for the conversion of property, “ where it is alleged in 
the complaint that the money was received or the 
property was embezzled or fraudulently misapplied, 
bya * * * factor, agent, broker or other person in 
a fiduciary capacity,” a complaint which sets forth 
facts showing that the defendant, as agent, received 
the proceeds of certain notes in a fiduciary capacity, 
and converted them to his own use, is sufficient with- 
out alleging specifically that the proceeds of the notes 
were received in a fiduciary capacity. Second Division, 
May 3, 1892. Moffatt v. Fulton. Opinion by Vann, J. 
Bradley and Parker, JJ., dissenting. 9 N. Y. Supp. 
771, reversed. 


ARSON — EVIDENCE — MAP OF LOCALITY — CONFES- 
SIONS AND ADMISSIONS.—(1) On a trial for arson it was 
competent, for the purpose of describing the scene of 
the crime, to show the location and occupancy of four 
buildings in the same block as that burned, and a map 
of the building set on fire, and of the adjacent and sur- 
rounding premises, was also admissible for that pur- 
pose. (2) Where a witness to whom confessions were 
made, and several other persons present, testified that 
they were voluntary, and the accused testified that 
they were induced by threats, there was no error in 
admitting them in evidence, under instructions that 
they should be disregarded if so obtained. (3) A let- 
ter written by one under arrest, to his mother, which 
contains statements tending to show his guilt, is ad- 
missible in evidence against him. May 3, 1892. People 
v. Cassidy. Opinion by Earl, C.J. 14 N. Y. Supp. 
349, affirmed. 


BouNDARIES—EVIDENCE.—In a treaty made with 
the Seneca Nation in 1802 the southern boundary of 
their reservation was described as beginning at a cer- 
tain point and running “thence west four hundred 
and eighty-two chains thirty-one links toa post.” A 
survey of the reservation was made in 1798, by which 
the southern boundary of the reservation was run be- 
tween the points named in the treaty, but not ina 
straight line. The lines of this survey were plainly 
marked on the ground at the date of the treaty, and 
some of the lines were referred toin the treaty. The 
line as so surveyed was treated as the boundary line 
from the earliest time within the memory of witnesses. 
Held, that the true boundary line was the one so sur- 
veyed, and not a direct east and west line between the 
termini. Second Division, April 26, 1892. Seneca Nu- 
tion of Jndians v. Hugaboom. Opinion by Bradley, J. 
9 N.Y. Supp. 699, affirmed. 


CORPORATIONS—ACTION TO ENJOIN FROM ACTING AS 
sucH.—The complaint, in an action perpetually to en- 
join defendants from acting as a plank-road corpora- 
tion, alleged that defendants, without being incorpo- 
rated, acted as a corporation under a certain name. It 
was shown by an agreed s‘atement of facts that de- 
fendants were acting under and by virtue of the pow- 
ers of another corporation, which was ounce legally in- 
corporated ; that this corporation was not limited in its 
existence by any definite time; that it was not shown 
to be dissolved, and that it was not a party to the ac- 
tion. Held, that the complaint was properly dismissed. 
May 3, 1892. People v. Degrauw. Opinion by Peck- 
ham, J. 16 .N. Y. Supp. 697, reversed. 


CosTts—EXTRA ALLOWANCE—CASE SUBMITTED ON 
STIPULATION.—The liability of a railroad company for 





certain taxes under chapter 143, Laws of 1886, by rea- 
son of its consolidation with foreign railroad com- 
panies, was submitted to the General Term by a writ- 
ten stipulation, pursuant to section 1279 of the Code of 
Civil Procedure, judgment being demanded on the 
one hand for the recovery of the taxes and on the other 
that the railroad company be adjudged not liable 
therefor, ‘* with costs of the action.”” Judgment was 
entered for the State, which was reversed on appeal. 
Held, that although such stipulation did not divest the 
court of its power under section 3253 of the Code of 
Civil Procedure, “in its discretion,” to award an extra 
allowance of costs ‘‘in a difficult and extraordinary 
cause, where a defense has been interposed,” yet there 
was no abuse of discretion in refusing to award the 
same, as a case so submitted is not such as was con- 
templated by the statute, and proceedings on appeal 
are not to be considered in determining whether the 
cause is within its terms. May 3, 1892. J/l’eople v. Fitch- 
burg R. Co. Opinion by O’Brien, J. 18 N. Y. Supp. 
269, affirmed. 

CRIMINAL LAW — ABORTION—COMMISSION BY AD- 
vice.—Under section 294 of the Penal Code, provid- 
ing that one who, with intent to procure a miscar- 
riage, advises a woman tv take medicine, is guilty of 
abortion, the crime is not complete unless the advice 
is acted on. It would be very strict and liteial, if not 
an extraordinary, construction of this section to hold 
that proof of the mere suggestion or advice, without 
evidence of its being acted upon, could convict a man, 
The courts are enjoined to construe the provisions of 
the Penal Code *‘ according to the fair import of their 
terms, to promote justice and effect the objects of the 
law’ ($11), and such a conviction would seem to be 
very opposed to such acommand. The object of our 
penal law is to define the nature of crimes, and to pre- 
scribe their appropriate punishments. While it would 
be perfectly competent for the Legislature to impose a 
punishment for the mere giving of advice to a woman 
to take medicine to procure an abortion, irrespective 
of its being acted upon, I do not think that we are 
warranted in saying that that was their intention here. 
For a man to be “‘ guilty of abortion” within the pro- 
visions of this chapter, who has advised the woman to 
take a drug, it is necessarily and logically to be implied 
that his advice should have been followed by the act. 
Otherwise we should have to draw the apparently ab- 
surd conclusion that the Legislature intended that 
abortion could be committed or caused by the act of 
offering advice. The chapter, and its provisions with 
respect to the man and the woman, and to the manu- 
facturer, giver or vendor of medicines, concern facts 
and the commission of criminal acts. Assuming that 
the defendant gave the advice of which accused, it does 
not appear that the woman took it, and therefore the 
fact was wanting to constitute an element of the 
crime charged. He was accused of the crime of abor- 
tion, not of an attempt to commit the crime. May 6, 
1892. People v. Phelps. Opinion by Gray, J. 15N. Y. 
Supp. 440, affirmed. 


DEED—BOUNDARY—SHORE OF NAVIGABLE WATER. 
—(1) A deed described the boundary of the land con- 
veyed as beginning at a fixed point and running a cer- 
tain course, a distance of ‘‘ about” eight hundred and 
sixty-five feet, to “‘a point on’’ the shore of Long Is- 
land Sound; thence running ‘“‘along the shore and 
sound” to a certain point, and thence, by a given 
course, a distance of ‘‘about’’ one thousand two hun- 
dred and eighty-eight feet, to the place of beginning, 
containing a certain number of acres *‘ more or less.” 
To make the distances and acreage agree with the deed 
the courses would rave to be run to low-water mark, 
and along low-water mark. Held, that the deed con- 
veyed the land to low-water mark, and included the 
shore, notwithstanding the rule that by the shore as a 
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monument is meant the line of high water, when the | 96; Whitney v. Thatcher, 117 Mass. 523-527; Wood v. 


boundary isthe sea. (2) Inau action by the grantee in 
such a deed tuo recover for a deticiency in the acreage 
of the land conveyed, on the grouud that the deed 
could only convey to the high-water line of the shore, 
it will not be presumed, in the face of the description 
in the deed definitely calling for the low-water line as 
the boundary, that the grantor had no title to the 
shore, since the common-law rule that the title to the 
shore is in the State does not exclude the possibility of 
title in the grantor derived from the State or by pre- 
scription. Stover v. Freeman, 6 Mass. 435, distin- 
guished. April 26, 1892. Oukes v. De Lancey. Opiniou 
by Finch, J. 15 N. Y. Supp. 561, affirmed. 


DEED— AS MORTGAGE—RIGHTS OF CREDITORS — 
JUDGMENT LIEN — SUIT IN AID OF EXECUTION — BONA 
FIDE PURCHASER.—-(1) Wherea warranty deed is given 
in pursuance of a previous written agreement, which 
shows that it was given “‘forthe purpose of securing 
and in consideration of” a loan made by the grantees 
to the grantor, and “that the said deed is a security 
for said loan, * * * and that upon the repayment 
of said sum, with interest within one year,’’ the gran- 
tees “are to reconvey such premises” to the grantor, 
*‘and in case such sum shall not be repaid during or at 
the expiration of one year, the said deed is to become 
and be a deed absolute,”’ stich deed is in effect a mort- 
gage, though the grantor did not expressly covenant 
to repay the money. (2) A judgment against the 
grantor in a deed absolute on its face, but in reality a 
mortgage, is alien on the land. (8) The owner of such 
judgment may, in an action in aid of his execution, 
have the deed declared a mortgage. (4) A person who 
buys land from a grantee in a deed which is in reality 
a mortgage, but who does not pay for the same in full, 
is not entitled to the land as against the mortgagor or 
his creditors, even though he had no notice that the 
deed was a mortgage, but he is entitled to be reim- 
bursed the part payment he has actually made before 
the property can be taken from him. Second Division, 
May 3, 1892. Macauley v. Smith. Opinion by Landon, 
J. 10N. Y. Supp. 578, reversed. 


EMINENT DOMAIN—EVIDENCE—VALUE— OFFER.—(1) 
In an action against a railroad company for damages to 
plaintiff's property by the construction and operation 
of the road, evidence of an offer made to plaintiff for 
his property is inadmissible to prove its value. The 
General Term of the Fourth Department had the 
question before it in Keller v. Paine, 34 Hun, 167, 177. 
And in discussing the question the court said: ‘It 
bas been intimated in some cases that offers are some 
evidence of value. But it is a classof evidence which 
it is much safer to reject than to receive. Its value de- 
pends upon too many circumstances. If evidence of 
offers is to be received it will be important to know 
whether the offer was made in good faith, by a man of 
good judgment, acquainted with the value of the arti- 
cle, and of sufficient ability to pay; also whether the 
offer was cash, for credit, in exchange, and whether 
made with reference to the market value of the article 
or to supply a particular need or to gratify a fancy. 
Private offers can be multiplied to any extent for the 
purpose of a cause, and the bad faith in which they 
were made would be difficult to prove.” The reasons 
thus assigned in support of the decision made we fully 
approve. That decision has been followed in Leale v. 
Railroad Co., 16 N. Y. Supp. 419; Lawrence v. Rail- 
road Co., 8 id. 326. The proposition has been asserted 
in Ross v. Railroad Co., 8 N. Y. Supp. 495; Kuh v. 
Railroad Co., 9 id. 710. It has also been applied to of- 
fers relating to personal property. Young v. Atwood, 
5 Hun, 234; Linde v. Insurance Co., 50 N. Y. Super. 
362; Weld v. Reilly, 48 id. 531. It is so held in other 
jurisdictions. Fowler v. Commissioners, 6 Allen, 92- 





Ins. Co., 126 id. 316-319; Railroad Co. v. Ryan, 64 Miss. 
399-404; Railroad Co. v. Orr, 8 Kans. 419-424. (2) 
Where the question of the value of the property is 
sharply contested, the admission of evidence of such 
offer is reversible error. Second Division, April 26, 
1892. Hine v. Manhattan R. Co. Opinion by Parker, 
J. 13 N.Y. Supp. 510, reversed. 

EMINENT DOMAIN—PETITION TO CONDEMN LAND— 
EVIDENCE.—(1) Where plaintiff, a street railway com- 
pany, institutes proceedings to condemn real property 
for its corporate uses,it is not necessary that the petition 
should set forth the facts in detail, showing perform- 
ance of all the conditions precedent to be observed by 
plaintiff before it can condemn property, it being suffi- 
cient that the averment in the petition is a literal com- 
pliance with the provisions of section 3360, subdivision 
7, Code of Civil Procedure, providing that the petition 
shall contain ‘“‘astatement that it is the intention of 
the plaintiff, in good faith, to complete the work or 
improvement for which the property is to be con- 
demned, and that all the preliminary steps required by 
law have been taken to entitle him to institute the 
proceeding,” such avermeut not being a conclusion of 
law, but an averment of a fact deduced from other 
facts within the knowledge of the pleader. (2) The 
authorization of such averment dves not involve any 
relaxation of the rule which requires that statutes 
which seek to deprive a citizen of his property against 
his will shall be strictly construed, the section of the 
law permitting such averment, not authorizing the tak 
ing of any one’s property, but merely prescribing the 
method of judicial procedure in those cases where, by 
virtue of the provisions of some other law, the exer- 
cise of the right of eminent domain has been conferred. 
(3) Where the allegations of the petition are contro- 
verted, such averment does not relieve plaintiff of the 
necessity of making strict proof of its right to take de- 
fendant’s property. May 3, 1892. Rochester Ry. Co. 
v. Robinson. Opinion by Maynard, J. 16 N. Y. Supp. 
381, reversed. 


EVIDENCE— EXPERT—OBJECTION—PRACTICE.—(1)[n 
an action against an elevated railroad company for 
damages to abutting property, it is reversible error to 
allow expert witnesses to state what the property 
would be worth if it was not affected by the road and 
its operation. Roberts’ Case, 128 N. Y. 455; Doyle’s 
Case, id. 488; Gray’s Case, id. 499, 508; Kernochan’s 
Case, 130 id. 651. (2) Such erroris uot rendered harmless 
by the fact that there is other evidence in the case sufli- 
cient to support the judgment, where such other evi- 
dence is not sufficient to compel such judgmeat. (3) 
Where a question calling for the opinion of the witness 
is objected to on the ground that the subject is “ not 
within the competency of this witness, and not within 
the competency of any witness,’ the objection suffi- 
ciently raises the point whether the subject is one on 
which expert evidence is admissible. Second Division, 
April 26, 1892. Jefferson v. New York El. R. Co. 
Opinion by Vann, J. 11 N. Y. Supp. 488, reversed. 


JUDGMENT — ENTRY — APPELLATE JURISDICTION — 
AMOUNT IN CONTROVERSY.— (1) Where a complaint 
was in form for the foreclosure of a mechanic’s lien, 
and alleged a balance due plaintiff under a contract to 
furnish materials, and that defendant had executed a 
bond with sureties in w«uccordance with the Lien 
Act, whereby the lien was discharged, and the answer 
put in issue the contract price, the court properly en- 
tered a personal judgment against defendant for the 
amount due plaintiff, section 107 of the Code of Civil 
Procedure providing that ‘* where there is an answer 
the court may permit the plaintiff to take any judg- 
ment consistent with the cass made by the complaint 
and embraced within the issue.’’ (2) Where such judg- 











16 





THE ALBANY LAW JOURNAL. 











ment was for $652, the amount claimed by the com- 
plaint, and an examination of the pleadings, proceed- 
ings and evidence disclosed the fact that defendant 
specifically requested the referee to find as a legal con- 
clusion that plaintiff was entitled to judgment for 
$402 only, the case is not appealable, the amount in 
controversy being less than $500, and the action not af- 
fecting any interest in real property. May 3, 1892. 
A, Hall Terra Cotta Co. v. Doyle. Opinion by Gray, J. 
16 N. Y. Supp. 384, affirmed. 


JUDGMENT — COLLATERAL ATTACK — VALIDITY OF 
CITY ORDINANCE—RES ADJUDICATA—ESTOPPEL.— (1) 
Where, after the common council of a city has recon- 
sidered and postponed indefinitely a resolution di- 
recting a public improvement to be made, a court of 
competent jurisdiction grants a peremptory writ of 
mandamus on application of some of the property- 
owners, compelling the proper officers to proceed on 
the resolution and award the contract, other property- 
owners cannot, after the contract has been awarded 
and the work done, collaterally attack the judgment 
holding the resolution valid and still binding, though 
they may not have been parties to the record byname 
in the mandamus proceedings, since as tux payers they 
were represented therein by the city, through its offi- 
cers. (2) Where such property-owners had notice of 
the mandamus proceedings, and of the awarding of 
the contract and the performance of the work under it, 
and stood by without seeking to be made parties to the 
proceeding, and without afterward objecting to the 
performance of the work, they are estopped to object 
to assessments against them for the work on the 
ground that the resolution was invalid. When a judg- 
ment isrendered against a county, city or town in its 
corporate name, or against a board or officer who rep- 
resents the municipality, in the absence of fraud or col- 
lusion, it will bind the citizens and tax payers. This is 
upon the principle that they are represented in the 
litigation by agencies authorized to speak for them, 
and to protect theirinterests. 1 Herm. Estop. 166; 
Clark v. Wolf, 29 Iowa, 197; Lyman v. Faris, 53 id. 
498; Tredwell v. Railroad Co., 39 id. 663; Freem. 
Judgm., $178; Robbins v. Chicago City, 4 Wall. 657; 2 
Black, 418; Preble v. Supervisors, 8 Biss. 358. April 19, 
1892. Ashton v. City of Rochester. Opinion by O’ Brien, 
J. WN. Y. Supp. 855, affirmed. 


MALICIOUS PROSECUTION—TERMINATION OF CRIM- 
INAL PROCEEDING—PROVINCE OF JURY.—(1) Plaintiff 
was arrested on a warrant issued by a police justice, who 
discharged her on her promise of good behavior. Held, 
a sufficient termination of the criminal proceeding to 
enable plaintiff to maintain an action for malicious 
prosecution. (2) Where the preponderance of evidence 
was that the justice was inclined to hold plaintiff to 
bail, but that on ber representation that she could not 
get bail, and on her promise of good behavior, he dis- 
charged her, and where the justice’s memory is uncer- 
tain as to what took place at the time, and there was 
some evidence that the discharge was made for want 
of sufficient evidence against plaintiff, the question as 
to whether the discharge was absolute or not was 
for the jury. April 26, 1892. Robbins v. Hobbdins. 
Opinion by Earl, C. J. 15 N. Y. Supp. 215, affirmed. 


MASTER AND SERVANT—TORTS OF SERVANT—WIT- 
NESS—IMPEACHMENT.— (1) After plaintiff had pur- 
chased a ticket frum a carrier’s ticket agent the latter 
declared that the coin given in payment was counter- 
feit, and demanded that she take it back and return 
the change he had given her. On her refusal he pub- 
licly denounced her as a counterfeiter and a common 
prostitute, and detained her for a while in the station 
awaiting arrest by an officer, which was not made. 
Held, that the agent was acting within the scope of 
his employment, and the carrier is liable iu an action 











by plaintiff for false imprisonment and for the slander- 
ous words spoken. Mulligan v. Railway Co., N. Y. 
App., distinguished. Because there the servant of the 
company was not acting for the protection of the com- 
puny’s interests, but went quite outside of the line of 
bis duty to perform a supposed service to the commu- 
nity, by procuring the arrest of criminals whom he 
knew the authorities were endeavoring to apprehend. 
That did not enter into the transaction of his em- 
ployer’s business. Whereas here the ticket agent 
clearly was engaged about the company’s affairs, but, 
in the belief of the jury, unlawfully detained the plain- 
tiff and insulted her by slandering hercharacter. Itis 
needless to consider the case of Mali v. Lord, 39 N. Y. 
381, so much relied upon by the appellant. There is 
no parallel between the case of aclerk in a store, who 
has a person arrested and searched upon suspicion of 
a theft, and whose general employment could not war- 
rant such an act, and the present case of an agent who 
is considered to be invested by the carrier with a dis- 
cretion and a duty in matters of his employment, from 
which an authority is inferable to do whatever is nec- 
essary about it. Though injury and insult are acts in 
departure from the authority conferred or implied, 
nevertheless, as they occur in the course of the em- 
ployment, the master becomes responsible for the 
wrong committed. Judge Andrews, in Rounds v. Rail- 
road Co., 64 N. Y. 129, points out the distinguishing 
principle of these cases and refers to Mali v. Lord in 
the course of his opinion. (2) On cross-examination 
of a plaintiff, proof that she is an habitual litigant is 
properly excluded, as it does not affect her credibility. 
May 3, 1892. Pulmeri v. Manhattan Ry. Co. Opinion 
by Gray, J. 14 N. Y. Supp. 468, affirmed. 

MONEY HAD AND RECEIVED—ACTION AGAINST AT- 
TORNEY—EVIDENCE.—In an action to recover money 
alleged to have been left with defendants by plaintiff, 
defendants claimed that they had performed legal ser- 
vices for plaintiff for an agreed compensation, and that 
they received the money sued for to apply as payment 
under that agreement. Plaintiff denied that there was 
such an agreement, and testified that defendants were 
to receive a certain per diem for their services. Held, 
that evidence of the value of defendants’ services was 
admissible, as bearing on the probability that plaintiff 
made the contract claimed by defendants. May 3, 
1892. Burney v. Fuller. Opinion by Earl, C.J. 15 
N. Y. Supp. 694, affirmed. 


MORTGAGE — RESERVATION OF EASEMENT. — The 
owner of a tract of land on which was a mill-dam mort- 
gaged forty-one acres of it without reserving the right 
to overflow such laud. About two acres of the forty- 
one were flooded by the dam, though it was not shown 
that said two acres were actually under water when 
the mortgage was given, or that it was necessary to 
flood them in order to run the mill successfully. Held, 
that a purchaser of the forty-one acres at foreclosure 
sale took title free from any easement. Where the 
owner of two parcels of land conveys one by an abso- 
lute and unqualified deed, we think that an easement 
will be implied in favor of the land retained by the gran- 
tor, and against the land conveyed to his grantee, only 
in case the burden is apparent, continuous and strictly 
necessary forthe enjoyment of the former. QOuter- 
bridge v. Phelps, 13 Abb. N. C. 117; Shoemaker v. 
Shoemaker, 11 id. 80; Scrymser v. Phelps, 33 Hun, 474; 
Dales v. Ceas, 5 Week. Dig. 400; Burr y. Mills, 21 
Wend. 290, 292; Sloat v. McDougal (City Ct. Brook.), 9 
N. Y. Supp. 631; Butterworth v. Crawford, 46 N. Y. 
349; Longendyke v. Anderson, 101 id. 625, 630; Buss v- 
Dyer, 125 Mass. 287; Mitchell v. Seipel, 53 Md. 251; 
Burns v. Gallagher, 62 id. 462; Brown v. Burkenmeyer, 
9 Dana, 159; McDonald v. Lindall, 3 Rawle, 492; Dill- 
man v. Hoffman, 38 Wis. 575; O’Rorke v. Smith, 11 R. 
I. 264; Cooper v. Maupin, 35 Am. Dec. 464, note; Col- 
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lins v. Prentice, 15 Conn. 39; Wheeldon v. Burrows, 12 
Ch. Div. 31; Crossley v. Lightower, L. R., 2 Ch. App. 
Cas. 478; Suffield v. Brown, 4 De G., J. & S. 185; Rus- 
sell v. Watts, 25 Ch. Div. 572; Brown v. Alabaster, 37 
id. 504; Washb. Easem. (4th ed.) 104; Gould Waters, 
§$ 357, 362; G Am. & Eng. Enc. Law, 143; 4 Rev. Stat. 
(8th. ed.), p. 2461, $1. Second Division, April 26, 1892. 
Wells v. Garbutt. Opinion by Vann, J. Haight, Par- 
ker and Landon, JJ., dissenting. 9 N.Y. Supp. 955, af- 
firmed. 


MORTGAGES — CONSIDERATION — COMPETENCY OF 
WITNESS—TRANSACTIONS WITH DECEDENT.—1 Revised 
Statutes, page 663, sections 16, 17, provides that mort- 
gages on land, executed in consideration of money 
won at betting or gaming, shall be void as to the mort 
gagees, and shall inure to the sole benefit of such per- 
son as would have been entitled to the mortgaged 
property if the mortgagor had died immediately upon 
the execution of the mortgage. JTeld, that inan action 
by the assignee of a deceased mortgagee to foreclose a 
mortgage, us the mortgagor would be released from 
personal liability on the bond to secure which the 
mortgage was given, he has such an interest in the re- 
sult as to preclude him, under section 829 of the Code 
of Civil Procedure, from testifying that the mortgage 
and bond were given to secure the payment of the 
money wonat gaming. Second Division, April 26, 
1892. Luetchfordyv. Lord. Opinion by Brown, J. 11 
N. Y. Supp. 597, reversed. 


New York CITY—DISCHARGE OF CLERKS—CIVIL 
Sekvice Laws.—(1) The Consolidation Act, section 
46, provides that ‘no expense shall be incurred by any 
ofthe departments * * * unless an appropriation 
shall have been previously made”’ therefor. Section 
47 provides that the officials in charge shall so regulate 
expenditures that they “shall not in any one year ex- 
ceed the amount appropriated, * * * and no 
* * * liability shall * * * ariseagainst said city 
for any sum in excess of the amount appropriated for 
the several purposes.’’ Section 48 provides that *‘ the 
number ofclerks, * * * with their respective sala- 
ries, * * * shall be such as the heads of the depart- 
ments shall designate; * * * provided that the ag- 
gregate expense thereof shall not exceed the total 
amount duly appropriated to the respective depart- 
ments for such purpose.” Held, where plaintiff was 
appointed clerk in one of the departments of New 
York city, his notice of appointment providing a fixed 
salary per annum, “to be paid from the appropriation 
for * * * salaries,’ that his employment could be 
terminated at any time when the appropriation out of 
which his salary was payable was exhausted, at least 
until another appropriation was made available. (2) 
Where the head of plaintiff's department notified him 
that “tin consequence of an insufficient appropriation 
* * * youarehereby suspended * * * from this 
date,” it operated as a termination of plaintiff's em- 
ployment and right to salary, the provision of the stat- 
ute givingaclerk the right to a hearing being wholly 
inapplicable in such case, and being available only 
where the removal is made for some dereliction, neg- 
lect of duty, incapacity or some delingency affecting 
general character and fitness for the office. April 26, 
1892. Lethbridge v. Mayor, etce., of New York. Opin- 
ion by O'Brien, J. 15 N. Y. Supp. 562, reversed. 


PLEADING—COUNTER-CLAIM—INDEPEN DENT TRANS- 
ACTIONS.—Where a seller of goods on credit causes the 
arrest of the buyer for inducing the sale by deceit, and 
the buyer, after discharge, sues for malicious prosecu- 
tion, aclaim by the seller for damages for the deceit is 
not a valid counter-claim, since is does not arise out 
of the same transaction, and is not connected with the 
subject-matter of the action, as required by section 
501 of the Code of Civil Procedure. The complaint and 





auswer set forth independent torts, differing radically 


in nature, and committed upon occasions widely sepa- 
rated. Whether the subject of the action is malicious 
prosecution or false imprisonment, it is distinct and 
independent of the claim of the defendants. There is 
no necessary or legal connection between thetwo. It 
is not like an action for converting wood, and a coun- 
ter-claim for waste in cutting the same wood (Carpen- 
ter v. Ins. Co., 938 N. Y. 552), or where certain goods are 
the subject of the action, and a claim is made for the 
value of the same goods (Thompson v. Kessel, 30 N. Y. 
383), or where a mutual claim is made to atrade-mark. 
Manuf. Co. v. Hall, 61N. Y. 226. On the contrary, 
the effort is here made to set up one tort committed in 
January against another committed in September, the 
one being for injury to property and the other for an 
injury to the person. The circumstance that the deceit 
which constituted the former was the pretext or ex- 
cuse for perpetrating the latter establishes no such con- 
nection as to satisfy the statute, any more than if A. 
slanders B. on the Fourth of July, and B. thrashes him 
for it at Christmas. Schnaderbeck v. Worth, 8 Abb. 
Pr. 37; Fellerman v. Dolan, 7 id. 395; Askins v. 
Ilearns, 3 id. 184, 187. Second Division, April 26, 1892. 
Rothschild vy. Whitman. Opinion by Vann, J. 10N. 
Y. Supp. 427, affirmed. 


POWERS IN TRUST—SUBSTITUTION OF TRUSTEES.—(1) 
Testator directed his executors, after payment of 
debts, to divide his estate into shares, and to convey 
one share to each legatee, and to hold another share in 
trust for each legatee. The will further provided as 
follows: ‘‘I give my executors full power and author- 
ity in regard to the investment of my said estate, and 
for this purpose they are auth»rized to sell and convey 
any or allof my real and personal estate, and after pny- 
ment of my debts as hereinbefore provided to invest 
the proceeds as they might think best.’’ Held, that the 
executors took as trustees a power of sale attached to 
the trust, which could be exercised by trustees ap- 
pointed in place of the executors. (2) Trustees ap- 
pointed by a will refused to accept, whereupon the Su- 
preme Court appointed one C. to execute the trust. 
Afterward C, was discharged on his own petition and 
the court appointed defendants to hold the estate in 
trust for the beneficiaries, but without limiting their 
powers as such trustees, or defining the manner in 
which they should execute the trust. Held, that the 
appointment of defendants was not an exercise of the 
general equity powers of the court, but was pursuant 
to 1 Revised Statutes, page 730, section 71, authorizing 
the court ‘‘to appoint a new trusteein place of a trus- 
tee resigned or removed,” and defendants took all the 
powers conferred by the will on the original trustees. 
Second Division, April 26,1892. Lahey v. Kortright. 
Marshall v. Kortright. Opinion by Bradley, J. 11 N. 
Y. Supp. 47, affirmed. 


RAILROADS—CONTRACT FOR USE OF OTHER COM- 
PANY’'S ROAD.—T he president of plaintiff railroad com- 
pany testified that the vice-president of defendant 
railroad company promised that plaintiff should have, 
free of charge, full terminal facilities at the junction 
of the two roads. <A director of plaintiff who was 
present at one interview, testified that it was assumed 
rather than expressly agreed, that p!aintiff should en- 
joy the terminal facilities. No other witness remem- 
bered any such agreement. Several officers of plain- 
tiff testified that they had heard of no claim that said 
agreement had been made until about twenty years 
after the organization of plaintiff, when the terminal 
facilitices were cut off. It appeared that plaintiff had 
been operated by defendant for five years, and that 
plaintiff, on being reorganized, consented that a charge 
should be made for the use of the terminal facilities; 
that at a subsequent reorganization a higher charge 
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was paid for eighteen months, and that two years 
later the charge was increased, and one payment made 
under protest. No action was ever taken by the direct- 
ors of either company relative to the matter. Held, in 
an action for damages for severing the connection be- 
tween the two companies, that the evidence justified a 
finding that the agreement was temporary and per- 
missive only. Second Division, April 26, 1892. Port 
Jervis, M. & N. Y. R. Co. v. New York, L. E. & W. R. 
Co. Opinion by Vann, J. 10N. Y. Supp. 852, modi- 
fied and affirmed. - 


Res ADJUDICATA.—An action was brought by a per- 
son entitled to an interest in certain trust property for 
the purpose of fixing the rights of the several claim- 
ants. Afterward another action was instituted by an- 
other claimant for the same purpose, in which action 
the parties were the same asin the earlier action, ex- 
cept that there was to the later action one additional 
party. The same facts were before the court in both 
actions. Held, that the judgment in the earlier action 
was conclusive on all the parties to the later action. 
May 3, 1892. Tauziede v. Jumel. Opinion by Earl, C. 
J. 16 N. Y. Supp. 24, affirmed. 


SALE—RES ADJUDICATA— ESTOPPEL — PLEADING — 
EVIDENCE—INSTRUCTIONS—APPEAL.—(1) In an action 
in which it was claimed by defendants that plaintiff 
had purchased goods from them for, and to be shipped 
to, a third person, and that plaintiff was liable for the 
price, it was alleged in the complaint, and admitted 
by the answer, that plaintiff had been for many years 
in the habit of purchasing goods from defendants, 
from time to time, and consigning the same for sale to 
such third persons, and that this course of business 
continued to March 5, 1884. Plaintiff claimed and gave 
evidence that on March 5 he went to defendants, put 
an end to that arrangement, paid them the balance due 
them, and notified them that he would no longer be 
responsible for goods shipped to such third person. 
Defendants contradicted this and gave evidence 
that they did not receive such notice, and that 
after March 5 they shipped the goods in question to 
such third person, just as they had done before, 
and under the same arrangement. Tleld, that 
the jury were warranted in finding that the goods 
were sold to plaintiff and on hiscredit. (2) The fact 
that the goods were charged to such third person on 
defendants’ books was not conclusive against their 
claim that they were actually sold to plaintiff, there 
being evidence that they were thus charged at plain- 
tiffs request, and were subsequently entered in the ac- 
count against him. (3) The fact that defendant brought 
a suit, to which plaintiff was not a party, against such 
third person, claiming that the sale was to him, and 
seeking to recover the price thereof, and gave evi- 
dence tending to show that the sale was directly to him, 
and not to plaintiff, did not conclude them from after- 
ward claiming that the sale was to plaintiff, though it 
may have tended to discredit their testimony that they 
sold to plaintiff. (4) An instruction in such action 
that “the allegation in the complaint that this was a 
purchase of goodsfrom * * * [defendant] and the 
admission in the answer that it was a purchase, is con- 
clusive on that question, and the jury cannot consider 
any other evidence,” though it would have been erro- 
neousif the jury had taken it to refer to the sale in 
question, made after March 5, 1884, is not erroneous 
where there was no allegation in the complaint that 
plaintiff purchased any goods after March 5, but only 
that he made purchases before that time, and where 
the judge, before giving the charge, had stated accu- 
rately what the allegations of the complaint were, 
since under such circumstances the jury and both par- 
ties must have understood the instruction to refer to 








the purchase of goods before March 5, as alleged in the 
complaint. (5) An allegation made in the complaint 
and admitted in the answer absolutely concludes the 
parties in the action. (6) On appeal by plaintiff from 
a judgment against him inan action in which he sought 
to escape liability for the price of goods sold by de- 
fendants to him, and consigned to a third person, 
plaintiff cannot complain that the jury should at any 
rate have allowed him a discount on the price of the 
goods, to which he was entitled under defendants’ 
showing, where he did not claim such discount on the 
trialand there was noruling upon it. April 26, 1892. 
Quinby v. Carhart. Opinion by Earl,C. J. 12 N.Y. 
Supp. 556, affirmed. 


TAXATION—CORPORATIONS—RESULT OF READJUST- 
MENT.—The Laws of 1889, chapter 463, section 1, pro- 
vide that the comptroller may revise and readjust any 
settled account against a corporation for certain taxes 
whenever it shall appear to him that such account was 
illegally paid, or was so made as to include taxes which 
could not have been lawfully demanded, and that he 
shall resettle the account and “charge or credit” 
thereon the difference, if any, resulting from such re- 
vision. Held, that the comptroller was not thereby 
authorized to refund any sum paid in excess of what 
was lawfully due, and such sum must remain in 
the treasury, but may be applied on future taxes. May 
3, 1892. People, ex rel. Edison Electric /lluminating 
Co., v. Wemple. Opinion by O’Brien, J. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

INJUNCTION—“ SHOOTING ”’ GAS WELL WITH NITRO- 
GLYCERINE—PRIVATE NUISANCE.—A complaint for an 
injunction to restrain defendant from “shooting” a 
gas well on his land adjoining the land of plaintiff, and 
within two hundred feet of the residence of himself 
and family, with nitro-glycerine, which alleges that by 
shooting the welland by the accumulation of a large 
amount of nitro-glycerine for that purpose, plaintiff's 
dwelling and the lives of himself and family will be 
endangered, if the facts stated are true, shows a pri- 
vate nuisance and alleges facts sufficient to warrant 
the granting of an injunction. One of the well-known 
exceptions to the rule that the owner may use his 
property as he thinks best is that he must so use it as 
to cause no unnecessary injury to others. ‘A private 
nuisance of the sort which is redressed at the suit of 
the party is any thing done on one’s premises or else- 
where, or put into circulation, or omitted to be done, 
contrary to a legal duty, wherefrom, through the sepa- 
rate action of nature or of the common course of 
events, an injury follows to or directly menaces an- 
other.” Am. & Eng. Ene. Law, tit. ** Nuisance;” 
Bish. Noncont. Law, § 411. It is settled by our own 
decisions that the erection or maintaining of any thing 
that is injurious to health, indecent, offensive to the 
senses or an obstruction to the free use of property, so 
as essentially to interfere with the comfortable enjoy- 
ment of life or property, constitutes a private nuis- 
ance. Railway Co. v. Simon, 40 Ind. 277; Haag v. 
Board, 60 id. 511; Owen v. Phillips, 73 id. 281; Wil- 
liamson v. Yingling, 93 id. 42. To livein constant appre- 
hension of death from the explosion of nitro-glycerine 
is certainly an interference with the comfortable en- 
joyment of life. Injunction is the proper remedy for 
an injury of thiskind. Smith v. Fitzgerald, 24 Ind. 
316; Reichert v. Geers, 98 id. 73. Ind. Sup. Ct., April 
30, 1892. Tyner v. People’s Gus Co. Opiuion by Cof- 
fey, J. 
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INTOXICATING LIQUORS—SALES WITHOUT LICENSE— 
CLUBS.—Defendant, having been refused a license to 
sell liquors, continued to sell at the same place where 
he had previously been licensed to sell, and on a pros- 
ecution therefor claimed that the bar was rented from 
him by a club at $10 per month, and that he was em- 
ployed by the club as steward on asalary, and merely 
dispensed liquors as steward to members and their 
guests. The bar-room was small and contained only a 
few tables and chairs, and a space six feet square had 
been partitioned offas a club-room, the balance of the 
house being owned and occupied by defendant and his 
family. The testimony was that the initiation fee of 
the alleged club was twenty-five cents and the weekly 
dues ten cents, and that the club was formed for the 
purpose of sociability and mental improvement, but 
its literary department consisted of two penny news- 
papers and the Police Gazette. Beer was sold at five 
and whisky at ten cents a glass. Held, that the evi- 
dence showed that the club was a mere device to evade 
the license laws, and an instruction that, if the jury 
should believe the evidence, they should find defend- 
ant guilty was not error. Peun. Sup. Ct., April 18, 
1892. Commonwealth v. Tierney. Opinion by Pax- 
son, J. 


WILLS—CHARITABLE BEQUEST.—A bequest in trust 
for the purpose of giving premiums for treatises on 
subjects conducive to the advancement of medical 
science, and for printing and distributing the treatises 
to which premiums shall have been awarded, is a valid 
charitable bequest. It has been decided by this court 
that a gift in trust forthe distribution of prizes for 
proper purposes is a lawful charitable bequest. Almy 
v. Jones, Index HH, 75, 21 Atl. Rep. 616. No question 
can be made that the purpose of this bequest is not 
only proper but highly commendable. Nothing can 
be of greater importance to the public than informa- 
tion upon subjects pertaining to health. This trust is 
to stimulate study upon such subjects and to dissem- 
inate the results. R. Ll. Sup. Ct., Feb. 13, 1892. Pal- 
mer v. President, etc., of Union Bank. Opinion by 
Stiness, J. 


CORRESPONDENCE. 


THe LABOR-IMPORTATION DECISION. 


Editor of the Albany Law Journal: 

I have not seen in your journal any reference to the 
very curious and interesting case of Lloly Trinity 
Church v. United States, reported in 143 U. 8. 457, 
though 1 do not mean to say that you have not referred 
to it. 

It is quite true that in this case a decision has been 
made in the court of last resort, and that no further 
appeal is possible. In behalf of the bar and the public 
however, I beg leave to appeal from the decision of the 
court to your journal, where, as Sheridan remarked in 
the Begum Case, ‘*the majesty of justice really sits 
enthroned.” 

The case arose under the act of February 28, 1885, 
which provided as follows: 

“That from and after the passage of this act it shall 
be unlawful for any person, company, partnership or 
corporation, in any manner whatsoever, to prepay the 
transportation, or in any way assist or encourage the 
tmportation or migration of any alien or aliens, any 
foreigner or foreigners, into the United States, its Ter- 
ritories or the District of Columbia, under contract or 
agreement, parol or special, expressed or implied, 
made previous to the importation or migration of such 
alien or aliens, foreigner or foreigners, to perform lubor 





or services of any kind in the United States, its Terri- 
tories or the District of Columbia.” 

The fifth section makes certain specific exceptions, 
not to be affected by the act, among them professional 
actors, artists, lecturers, singers and domestic ser- 
vants. 

It seems that the plaintiff in error, a religious corpo- 
ration in the city of New York, in violation of the 
statute “in such case made and provided,’’ made a 
contract with the Rev. E. Walpole Warren, then an 
alien, residing in England, to come to this country 
and “ break the Bread of Life” to the congregation of 
that church, for a fixed annual salary. The church was 
indicted for a violation of the statute above 
quoted. 

The Circuit Court judge, without any careful exam- 
ination of the history of the country, declared that the 
case came within the provisions of the statute. The 
argument was in a nut-shell. Hesaid that the act did 
not refer to labor alone, but to labor or services of any 
kind, and that Congress could not have referred simply 
to manual labor, was shown by the fact that it specific- 
ally excepted certain classes, not addicted to the per- 
formance of manual labor, when they could help them- 
selves, and that clergymen were not among the excep- 
tions. 

Uponthe appeal to the Supreme Court, this inter- 
pretation of the statute was rejected upon these 
grounds: First, that the committee of the House 
which reported the bill seemed to have considered 
that the prohibition was broader than it should be, but 
hoped that the courts would narrow it by construc- 
tion, which does not seem a strong argument for inter- 
preting a statute directly contrary to its plain mean- 
ing; second, that the statute was urged by its advo- 
cates upon the ground of the competition of foreign 
laborers with the laborers of this country. If the stat- 
ute had been at all ambiguous, this would have been 
an excellent ground for the conclusion at which the 
court arrived. But, as we have seen, itwas not at all 
ambiguous, but clear and plain inits terms. The third 
ground is stated by Mr. Justice Brewer, as follows: 
“* But beyond all these matters, no purpose of action 
against religion can be imputed to any legislation, 
State or national, because this is a religious peo- 
ple.”’ 

The learned judge supports this proposition by quot. 
ing from the commission given by Ferdinand and Isa- 
bella to Christopher Columbus, which recited that ‘*it 
is hoped that by God’s assistance some of the conti- 
nents and islands in the ocean will be discovered.” 
The judge also quotes from the colonial grant of Eliza- 
beth to Sir Walter Raleigh, from the charters of Vir- 
ginia, Connecticut and Pennsylvania, from the com- 
pactof the Pilgrims in the Mayflower, and from the 
Declaration of Independence. He also makes various 
quotations from the Constitutions of the different 
States. 

I hardly think that the learned court was quite jus- 
tified in saying that this statute is directed ‘against 
religion.”’ It is apparently directed only against acer- 
tain class of clergymen, which is a very different thing. 
It discriminates in favor of American clergymen— 
and why should not atruly patriotic Congress give a 
preference to American clergymen, as much as to 
American woolens and cutlery? But it seems to me 
that when the highest court in the country affirms 
that Congress did not intend to forbid contracts with 
foreign clergymen, because Ferdinand and Isabella 
invoked the assistance of God for Columbus upon his 
voyage of discovery, there is a chasm between cause 
and effect that is not easily crossed. 

It must be remembered too that Ferdinand and Isa- 
bella, as well as Columbus, would not have considered 
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the Reverend Mr. Warren a preacher of religion, but 
rather as an advocate of a damnable heresy, deserving 
temporal flames in this world, and eternal fire and 
brimstone in the next. Onthe other hand, the Rev- 
erend Mr. Warren would certainly indulge in reason- 
able doubts whether the work of Columbus and his 
successors, in Mexico and South America, was in the 
interests of true religion. Ile would undoubtedly urge 
that the language used by their majesties of Castile 
and Arragon, in the commission of Columbus, was 
simply the ordinary formula, under which the most 
cruel and bloodthirsty race on the planet was sent out 
in quest of gold and slaves. It irresistibly reminds one 
of the caustic irony of Voltaire when commending the 
Spaniards for their work in the Americas. ‘It is 
said,’ remarked “le views singe,”’ “* that in converting 
the natives of America, the Spaniards shot, hanged, 
burned, drowned and otherwise killed over a million 
human beings. This may not be true, but if it was 
only half a million it is still very much to their 
credit.” 

I certainly hope that the Supreme Court are right in 
saying that the Americans are a religious people. But 
whether the citations in its opinion prove that import- 
ant fact isa question which admits of considerable 
doubt. 

After all, the great objection tothis portion of Mr. 
Justice Brewer’s opinion, is that by that line of rea- 
soning you can prove any thing. 

I can readily imagine Judge Brewer, with a few 
sweeps of his able and facile pen, utterly demolishing 
in the same way the theory that Congress in this stat- 
ute referred to contracts for manual labor only, as for 
instance: 

* But beyond all these matters no purpose of action 
against labor can be imputed to any legislation, State 
or national, because this is an industrious people. This 
is historically true. From the discovery of this con- 
tinent to the present hour there is a single voice mak- 
ing this affirmation. It issaid that Columbus himself, 
before he received his commission for his great voyage 
of discovery, labored with his own hands as a pirate. 
The early settlers were not men of wealth, but relied 
upon their own labor for their support. The Pilgrim 
settlers of New England, by the hardest toil, drew 
their subsistence from a reluctant and barren soil. The 
need of industrial aid was so great, that in all the orig- 
inal States a system of negro slavery was adopted, of 
which system the present generation has just wit- 
nessed the final overthrow. One of the earliest books 
ever produced in the country, ‘Poor Richard's Al- 
manac,’ written by the sage and philosopher, Benja- 
min Franklin, is filled with the praises of industry as 
well as economy. Early in the history of the country 
tax laws were passed, imposing heavy duties on im- 
ports from foreign countries, especially to protect 
American labor, which duties have continued to in- 
crease until the present time, and no party goes into 
a political campaign without loudly protesting that its 
chief object is to protect and benefit the working man. 
There is no dissonance in these facts. They one and 
all affirm and reaffirm that this is an industrious nation. 
And in the face of all this, shall it be believed that a 
Congress of the United States intended to make it a 
misdemeanor for an employer in this country to con- 
tract for the service of a laborer residing in another 
nation? Forbid it, Almighty God!” I know not what 
course Other countries may take, but as to this coun- 
try, give it labor or give it death! 

We are therefore led to conclude that Congress only 
meant to refer to a professional or scientific ‘‘ service,” 
such as that of lawyers, pbysicians, teachers, clergy- 
men, engineers, services that did not involve ‘‘manwal 
labor.” 





a 


It strikes me that from Mr. Justice Brewer's pvint 
of view there is no flaw in this reasoning, and I respect- 
fully commend it to the consideration of the Supreme 
Court, whenever an indictment for making a contract 
with an alien, for the rendition of manual labor, shall 
come before that tribunal. 

Doubtfully yours, 


New York, June 21, 1892. 


NEW BOOKS AND NEW EDITIONS. 


BEACH ON CONTRIBUTORY NEGLIGENCE. 


The second edition of this work comes from the pub- 
lishing house of Baker, Voorhis & Co., New York. The 
work is very considerably enlarged-—the publisher says 
one-half. It is the only separate treatise on this topic, 
and the first edition acquired a good reputation for 
accuracy and exhaustiveness. It is one of the most 
useful working-tools of the profession in respect to an 
every-day branch of the law. On a minor topic we 
kuow of no work more admirable from every point of 
view, or more nearly unfailing in its answer to every 
inquiry. 
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NOTES. 





T is bad enough when “ common folks ” whose names 
are not on their way to posterity indulge in the 
exciting diversion of a temper fit, says the Youth's 
Companion, but what shall be said when great men 
make a like exhibition of themselves? Sir Alexander 
Cockburn and Sir Edwin Landseer were one day din- 
ing ata table where the conversation was varied and 
cheerful. Sir Alexander was lord chief justice of Eng- 
land and Sir Edwin was perhaps the most eminent 
Englisb artist of his time. Bye and bye some one 
spoke of Shakespeare, and Landseer remarked that 
the poet had made a mistake in causing his hunted 
stag to shed “ big round tears.’ ‘‘ Now,’’ said he, “I 
have made stags my special study, and I know for a 
fact that it is quite impossible for them to shed tears.” 
Most of the guests were inclined to accept this as an 
innocentif not very valuable commentary, but ('ock- 
burn turned upon the speaker and asked him in a loud 
voice: “And you don’t think you are committing a 
most unwarrantable impertinence in criticising 
Shakespeare?’”’ The explosion of a bomb could not 
have created greater dismay. Landseer, the most sen- 
sitive of mortals, turned pale, and Cockburn continued 
to glare athim. The host, as soon as possible, broke 
up the party and bundled his quarrelsome guests off 
into the garden. Now came another difficulty. The 
house was six miles from town, and as it was Sunday 
evening, no cabs were to be had. Landseer must re- 
turn in Cockburn’s carriage. To that end the host 
made every possible effort to bring about a reconcilia- 
tion. He entreated the artist to forget and forgive. 
**Remember, Sir Edwin,”’ said he, “that long after 
he has joined all the other chief justices and is forgot- 
ten your name will remain as that of the greatest Eng- 
lish painter of this or any other age.”” “ That’s true,” 
said Sir Edwin, ‘and I’m willing to make it up and 
ride home with him. But he’d better know that if he 
begins again [I’m the man to get down, take off my 
coat and fight himin the lanes.’”’ Then the lord chief 
justice was told that Landseer was willing to shake 
hands and go home with him. ‘I won’t take him!’ 
said he curtly, and drove away alone. 
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CURRENT TOPICS. 





MHE failure of the grand jury to find anybody 

except the village authorities to indict for the 
recent shameful lynching-murder in Port Jervis has 
raised some disappointment but not a great deal of 
surprise. Grand juries are frequently timid about 
bringing accusations against fellows of the baser 
sort, who are quite capable of burning their houses 
or throwing vitriol on them in the dark by way of 
revenge. But we are glad to see that there is one 
grand jury in this State which is not deterred by 
any such natural if unmanly timidity, An incen- 
diary parson, Dixon by name, publicly aud shame- 
fully libelled a pure and pious excise commissioner, 
named Koch, accusing him of very monstrous, un- 
paralleled and improbable corruption and neglect 
in his office. Thereupon Mr. Koch, the sensitive 
regulator of cock-tails, appealed to a grand jury of 
his countrymen, and they, within twenty-four hours 
of his complaint, undeterred by the awful prospect 
of being assassinated by the clerical sympathizers 
with the wretched wrong-doer, who it is well- 
known go ‘‘ heeled” for such purposes, brought in 
atrue bill, and this malicious malefactor Dixon is 
to be put on trial out of hand, and probably he will 
soon receive an imperative ‘‘ call,” and there will 
be a vacancy in his pulpit. Our congratulations to 
this fearless grand jury and this ready district 
attorney. Now let them exhibit equal boldness 
and promptness in respect to all the other law- 
breakers, of whom it is rumored there are several 
in that bailiwick in durance or out on bail. Let 
them all be ‘“ railroaded” together to the place 
which yawns for them. We cannot sufticiently ex- 
press our incredulity and reprehension of certain 
ribbald remarks made by The Tribune about this 
very laudable example of swift retribution. That 
inflammatory sheet should at once apologize to 
Mr. Koch, and depose therattle-brained reporter 
who was capable of writing the following incredible 
nonsense: ‘‘The spectacle of the machinery of 
the courts being made to operate with such unprec- 
edented celerity to vindicate the character of a 
man like Koch, while the cases against murderers, 
thieves and law-breakers of all kinds are allowed to 
await the pleasure of the criminals, is certainly 
enough to arouse the indignation of the community 
and to lead to the inquiry why a conscientious 
pastor should be so malignantly prosecuted for 
criticism of this offensive politician, while the most 
guilty and barefaced violators of the statutes are 
every day allowed to go scot free. The very grand 


jury which indicted the Rev. Mr. Dixon had before 
it one thousand three hundred and eight rum-sellers 
charged with breaking the excise laws by selling 
liquor on Sundays after the prescribed hours, to 
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the habitually intemperate and to children. Of 
these one thousand three hundred and eight cases 
only three hundred and forty-eight of the law- 
breakers were indicted, while nine hundred and 
sixty of them were discharged. Some of these 
grand jurors were themselves liquor dealers. One 
of them, James Trainor, keeps the place known as 
‘ Trainor’s,’ at Broadway and Sixth avenue, where 
liquor has been frequently sold after 1 A. M., and on 
Sundays, in violation of law. Several cases of dis- 
order and assault have occurred in Trainor’s bar- 
room.” Mr, Trainor should have The Tribune up 
for contempt of court, the ‘liquor interest,” and 
Governor Flower’s immortal pen. To be sure, that 
indictment has come to an untimely end, the court 
having dismissed it, by request or on assent of the 
district attorney, on the apparent ground that the 
parson was entitled to ‘‘one bite.” The judge 
thought that if he should do so again, he might be 
indicted as a **‘ common railer.” Let him be ducked 
as a common scold. Any neighboring Baptist 
church will furnish the necessary apparatus. 


Mr, William Scholl McClure has read before the 
Albany Press Club a tract on ‘‘ Socialism,” which 
gives a very candid and intelligent expression of the 
views and hopes of the Socialists. It is not our 
duty nor our pleasure to combat or approve them, 
but his tract contains one paragraph which relates 
to our profession. After giving his own profession 
of the Press a dab, accusing them of “living on the 
commercial level” and of ‘‘ prostitution,” he 
continues: 

* You of the laware in much the same position. 
Capital, in its efforts to evade the intention of the laws, 
can command the shrewdest of your wits. For your 
brains are at the disposal of whoever can pay the price. 
You are indifferently attorney for the prosecution or 
attorney for the defense; to enforce the law, or if pos- 
sible thwart it, being equally a matter of dollars and 
cents. Law-breaking is condemned, but to defend the 
law-breaker by all the arts of legal subterfuge is per- 
fectly admissible. For your profession also is on the 
commercial basis. To you too it is a matter of busi- 
ness, right or wrong not entering into the question 
Said Wendell Phillips of one of your proudest names: 
* This is Choate, who made it safe to murder, and of 
whose health thieves asked before they began to 
steal,’ ”’ 

Wendell Phillips said a great many other foolish 
and unsound things, and was one of the unsafest 
advisers imaginable. He uttered a gross slander of 
Choate, whose business was very little in the de- 
fense of criminals. But we would ask Mr. McClure, 
who accuses us of being prostitutes, what he 
thinks would become of his own profession and of 
the poor man commonly if it were not for the pro- 
fession of the law, whose brains they have at the 
price? What would become of the editor sued or 
indicted for libel or blackmail, of the poor man 
injured by a great corporation, of the humble em- 
ployee injured by his rich master? Three-quarters 
of the causes in the courts are poor men’s causes. 
It is fortunate for these claimants that the lawyer’s 
services are to be had on a commercial basis and 
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that right or wrong does not enter into the ques- 
tion, for these claimants are wrong, more or less or 
altogether, in a vast number of cases in which, 
owing to the favor of the jury, they succeed. On 
this point at least Mr. McClure emits but a shallow 
murmur. With the theory of himself and Mr. Bel- 
lamy and other visionaries, which would cut all 
men out of the same lump of dough with the same 
tin pattern by the paternal hand of government, it 
is not our province to quarrel, Good may grow out 
of the discussion, and we hope it will, but just now 
we are inclined to prefer the possible and scattering 
tyranny of individuals to the certain and centralized 
tyranny of government. One sophistry however in 
Mr. McClure’s argument is transparent. At page 7 
he speaks of the fifteenth century as the ‘‘ golden 
age of labor,” because the purchasing power of the 
wages of agricultural laborers and carpenters then 
ranged from two dollars nearly to four (that is, of 
our present dollars), for a work-day of about eight 
hours, and thus insured ‘ material comfort.” But 
what did the laborer then get for his wage in com- 
parison with what he now gets, and who can reason- 
ably and reflectingly speak of what he then got as 
‘*material comfort?” Mr. McClure says: ‘*The 
workers are seeking to get back what they once 
had.” We think the mass of sober-headed men 
will decidedly object to getting back there. Mr. 
McClure seems too ‘‘sociable” when he accuses 
Senator Ingails of ‘‘ ignorance.” 


The Green Bag for June has a group picture of 
the present judges of the Indiana Supreme Court— 
every one of whom has been chief-justice, we sup- 
pose—with Judge Elliott in the middle with a 
flowing forked white beard like Moses. Like Moses 
too he is a considerable law-giver. Mr. Thornton’s 
second article on this court is quite interesting and 
impartial. His account of Judge Biddle is some- 
what surprising. It is surprising to learn that there 
is a Biddle lawyer out of Philadelphia, for it is a tra- 
dition of that city that Columbus discovered the 
Biddles there. Then the following is surprising: 

“Judge Biddle for fifty years was a contributor to 
the best magazines in the country. In 1849 he pub- 
lished a small volume entitled ‘A Few Poems,’ and it 
was highly complimented by Charles Mackay, Irving 
and Longfellow. In 1858 a larger edition of the same 
work was issued. In 1860 he published a work on 
‘The Musical Scale.’ The edition of this work was 
limited, but several editions have since been issued. 
The theory of the scale advanced in this work was 
counter to the theories of Tyndall and Helmholtz, bnt 
recent discoveries have proved that he was right and 
they were wrong. In 1874 he published ‘Glances at 
the World,’ another volume of poems; in 1876, ‘Ameri- 
ean Boyhood’ and ‘A Discourse on Art;’ in 1878, 
*‘Amatories by an Amateur,’ limited to ten copies, and 
in 1881, ‘ Elements of Knowledge.’ He hasalso printed 
several pamphlets: ‘A Definition of Poetry,’ ‘A Re- 
view of Professor Tyndall’s Work on Sound,’ ‘ The 
Analysis of Rhyme,’ ‘ Russian Literature’ and ‘The 
Tetrachord, a New Musical Instrument,’ his own in- 
vention. These were followed in 1882 by another vol- 
ume of poems. Although never having attended col- 
lege he is a good scholar in Latin, is well conversant 
with German and French, and bas some knowledge of 





Italian, Spanish and Portuguese. His library is one 
of the largest private libraries in the State, and his 
residence almost a museum of art.”’ 

As another proof of Judge Biddle’s versatility it 
is narrated that he was once elected to the bench as 
a Republican and once as a Democrat. We hope 
his musical researches helped him to keep the scales 
of justice even. Governor Hovey was also a ‘‘ litery 
feller,” it seems, for Mr. Thornton says: He ‘‘ was a 
good Latin scholar, and spoke German and Spanish 
fluently. He was a very self-relying man, and de- 
termined when he had ‘ made up his mind.’ He was 
a frequent contributor to general magazine literature, 
and a poet of more than ordinary ability. A volume 
of his poetry will probably be published erelong.” 
Really it would seem that these gentlemen did not 
read the Central Law Journal, or they would have 
eschewed these follies. This number of the Bag also 


contains an excellent biography and portrait of 
Chancellor Willard Saulsbury, of Delaware. 


The death of Professor Dwight has removed the 
greatest law-teacher ever known to this country, or 
perhaps to modern times. In thirty-three years at 
Columbia College Law School alone he taught more 
than ten thousand law students, and taught them 
well. He was always a law teacher, and as we in- 
fer from the accounts of his career never had much 
experience at the bar. This accounts for his chief 
limitation. He was an over-learned and an under- 
practiced lawyer. His career as a judge was in 
consequence a manifest failure. Much learning in 
the musty precedents made him a tedious reviewer 
of mere adjudications, and deprived him of the 
power of arguing things on principle, or at least 
made him averse to the exercise of it. He always 
said, in effect, like the clergyman’s ‘‘ Double,” in 
Edward Everett Hale’s story, ‘‘there has been so 
much said, and so well said, that I will not longer 
detain the meeting.” This characteristic made him 
a frequent dissenter from the comparatively un- 
learned but more practical views of his brethren, 
and deprives many of the decisions of the Commis- 
sion of Appeals of any authorithy. Professor 
Dwight was eminently hostile to general codifica- 
tion. He adored the common law, and was as fond 
of tracing its growth as a great-grandfather is of 
watching the unfolding capacities of his posterity. 
But unlike such an ancestor, who is always quite 
willing that his descendants’ good habits should 
become confirmed, he was very unwilling that any 
good evolution of the common law should ever be 
wrought into a statute. He always desired to 
preserve the ‘‘elasticity” of the common law, 
which enables the judges to change the law at 
pleasure, and which in many judicial minds is like 
an elastic tether to the past, stretched now and 
then to a promising advance, but eventually drag- 
ging them back to the Year Books, The great 
professor was a genial and attractive person, full of 
enthusiasm and energy, and he exercised a wonder- 
ful influence over the professional character of 
several generations. 
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NOTES OF CASES. 


(‘HE legality of a spendthrift trust in a will has 

recently been passed upon by the Supreme 
Court of Maine in Roberts v. Stevens. In the opinion, 
Virgin, J., said: ‘*Are they unlawful? There is 
neither any decision of this court nor statutory pro- 
vision in this State pertaining to the subject. 
There is a conflict among the authorities in this 
country, though in England they all seem to be 
opposed to any such restrictions as the testator 
made. The latter authorities hold in substance 
that the interest of a life tenant cannot continue to 
exist without its incidents, among which is that of 
alienation; and that a creditor of a cestui que trust 
can reach in equity whatever the latter has the 
right to demand from his trustee. In Brandon v. 
Robinson, 18 Ves. 429, money was invested in the 
names of trustees, the income to be paid into A.’s 
own hands to the extent that the same should ‘ not 
be grantable, transferable or otherwise assignable 
by way of anticipation,’ with a gift over on A.’s 
death. On A.’s becoming bankrupt, the assignees 
were held entitled to his interest. This decision 
was preceded and followed by numerous others to 
the same purport. But while the decisions in sev- 
eral of the State courts are in accord with the 
English rules, others together with two of the 
Federal Supreme Court uphold such trusts, And 


the Legislatures of four or five States sanction their 


validity by express statutes, though Kentucky by 
legislative enactment forbids them, 
Spencer, 83 Ky. 386. But whatever may be the 
decisions in England and some of the State courts, 
the other view held by the United States Supreme 
Court and other State courts is more in accordance 
with our own, which we think may be properly 
based upon either of two grounds, The general 
rule that rights incidental to ownership of property 
attach alike to equitable and legal estates has been 
materially modified by equity. In direct antago- 
nism to, and for the avowed purpose of evading what 
were deemed certain harsh and unjust dogmas of 
the law, equity called into existence an estate 
which enabled a married woman to hold equitable 
interests in property independently of her husband’s 
control, But as this estate brought with it the en- 
joyment of all its incidents including the right of 
alienation, an unsatisfactory and imperfect protec- 
tion was thereby afforded her because of the influ- 
ence and moral coercion of her husband. It was 
therefore deemed essential to go further and modify 
this estate by inserting in settlements and wills a 
clause restraining the wife from anticipating or 
alienating her separate property. This was first 
done in a certain settlement by advice of Lord 
Thurlow, who was a trustee. Pybus v. Smith, 3 
Bro. C. C., § 340 (Perkins’ ed.), and note. And 
the reason why she can be thus restrained, as stated 
by Cotton, L. J., is ‘ because equity can modify the 
incidents of separate estate which is the creation 
of equity.’ Pike v. Fitzgibbon, L. R., 17 Ch. D. 
454. This doctrine has been repeatedly stated in 


Parsons v. 








numerous cases. In Tullett v. Armstrong, 4 Myl. & 
Cr. 377, Lord Cottenham, C., said: ‘The power to 
prohibit anticipation could only have been 
founded upon the power of this court to mode] and 
qualify an interest in property which itself had 
created.’ ‘The separate property and the prohibi- 
tion of anticipation are equally creatures of equity 
and equally inconsistent with the ordinary rules of 
property. The one is only a restriction and quali- 
fication of the other.” ‘When this court first 
established the separate estate, it violated the laws 
of property as between husband and wife; but it 
was thought beneficial and it prevailed. It being 
once settled that a wife might enjoy separate estate 
as a feme sole, the laws of property attached to the 
new estate; and it was found, as part of such law, 
that the power ef alienation belonged to the wife 
and was destructive of the security intended for it. 
Equity again interfered, and by another violation 
of the laws of property, supported the validity of 
the prohibition against alienation.’ Thus the doc- 
trine was placed upon the long and well-recognized 
broad ground that a court of chancery had the in- 
herent power to modify its own creation. In the 
absence of any statute or decision in this State to 
the contrary, we have no hesitation in extending 
the principle to cases like the present. This view 
is sustained by a very able opinion of the Supreme 
Court in Missouri; and in closing this branch of 
the case we can do no better than adopt the lan- 
guage of Sherwood, J., in that case: ‘If a court 
of equity, in order to protect one class of trusts, 
creatures of its own creation, and by so doing to 
effectuate the intention of the author of the gift, 
exercises its own inherent power to model and 
qualify an interest in equitable property without 
regard to the rules which the law has_ estab- 
lished for regulating the enjoyment of prop- 
erty in other cases, it is difficult to see why, witha 
like object in view, 7. e., the effectuation of the gift 
just as its author intended it to be effectuated, 
such court may not lay down and declare a rule, in 
such a case as this, which shall be equally effectual 
in preventing the intention of the donor from being 
thwarted, a rule which injures or defrauds no one, 
which violates no rule of public policy, and which 
gives stability and protection to a provision, which, 
originating in the warmest ties of affection, seeks 
to afford to the beneficiary a sure and unfailing 
refuge against the vicissitudes of fortune. If a 
court of equity, as already seen, will guard such 
a trust in one case with jealous solicitude, why 
should it fail to do so in another, in circumstances 
equally meritorious?’ Lambert v. Haydel, 96 Mo. 
439. Another view, arriving at the same result, is 
taken by the highest court in the country as well as 
the Supreme Courts of several of the States in the 
Union. Thus Miller, J., said: ‘We see no reason 
in the recognized nature and tenure of property 
and its transfer by will, why a testator who gives 
without any pecuniary return, who gets nothing of 
property value from the donee, may not attach to 
that gift the incident of continued use, of uninter- 
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rupted benefit of the gift during the life of the 
donee. Why a parent, or one who loves another, 
and wishes to use his own property in securing the 
object of his affection, as far as property can do it, 
from the ills of life and the vicissitudes of fortune, 
and even his own improvidence or incapacity for self- 
protection, should not be permitted to do so.’ 
Nichols v. Eaton, 91 U. 8. 716, 727. See also Hyde 
v. Woods, 94 U. 8. 533. ‘Spendthrift trusts’ were 
created in Pennsylvania in Chief Justice Gibson’s 
time and have been approved by numerous decisions 
in that State, among the latest of which is Grothe's 
Appeal, supra, The court in Massachusetts has 
frequently held that the founder of a trust may 
give an equitable life tenant a qualified estate in 
income which he cannot alienate and his creditors 
cannot reach. In Broadway National Bank v. 
Adams, 133 Mass, 170, 173, the court said: ‘ By the 
creation of a trust like this, the property passes to 
the trustee with all its incidents and attributes un- 
impaired. He takes the whole legal title to the 
property, with the power of alienation; the cestui 
que trust take the whole legal title to the accrued 
income at the moment it is paid to him.’ ‘We are 
not able to see that it would violate any principles 
of sound public policy to permit a testator to give 
to the object of his bounty such a qualified interest 
in the income of a trust fund, and thus provide 
against the improvidence or misfortune of the 
beneficiary.’ See also Baker v. Brown, 146 Mass. 
369; Sears v. Choate, id. 395, #98; Maynard v. 
Cleaves, 149 id, 307, 308; Slatterly v. Wason, 151 id. 
266. To the same purport see Smith v. Towers, 69 
Md. 77; Barnes v. Dow, 59 Vt. 580, 543.” 


In White v. Eiseman, Court of Appeals of New 
York, Second Division, May 31, 1892, it was held 
that where the aflidavit of a general partner, filed 
with the certificate of a limited partnership, stated 
that the sum contributed by the special partners 
had “ been actually and in good faith paid in cash,” 
whereas the special partners, the day before the 
certificate and affidavit were filed, delivered their 
check to a general partner for their contribution, 
payable to the firm, which check was the next day 
presented to the bank and certified, and the bank 
charged its amount to the special partners, the 
statement in the aflidavit, though the check was 
not actually paid until afterward, is not false, so as 
to render the special partners liable as general 
partners. The court said: ‘* We now have a case 
before us where nothing of substance was omitted. 
The defect complained of neither misled nor injured 
the creditors who seek to take advantage of it. 
Payment having been made in the usual way prac- 
ticed by business men, who regard a check with 
adequate funds behind it as cash, an affidavit was 
made accordingly, and the good faith of the affiant 
is questioned by no one. There was no intentional 


violation of the statute, and the failure in literal 
compliance consisted of the fact that the affidavit 
was not technically true when made, although both 





affidavit and certificate were true when filed. The 
exact question therefore presented for decision is 
whether there is substantial compliance if the 
affidavit and certificate are true when, for the first 
time, use is made of them for a purpose contem- 
plated by the statute. * * * In Durant v. Aben- 
droth, 69 N. Y. 148, the certificate and affidavit 
were filed December 23, on which day post-dated 
checks, payable December 31, were given by the 
special to the general partner; but they were not 
paid until the 2d of the following month, and 
it was held that this was not a payment in cash. 
The court however said: ‘If the special partner 
had paid the money to the bank to the credit 
of the general partners, or deposited it with any 
third party for the express purpose of being paid 
to the firm at the commencement of the partnership, 
and had appropriated it to that purpose in such 
manner as to part with all control over it, there 
would be much force in the argument that this was 
a payment of his contribution of capital.’ In Bank 
v. Sirret, 97 N. Y. 320, the usual papers were filed 
with the county clerk, a check drawn, dated and 
delivered by the special to the general partners, and 
the check deposited by them in the bank on which 
it was drawn to the credit of the firm, all on the 
same day. No money was actually paid, but as 
there was a transfer of credit by the bank from the 
special partner to the partnership, it was held 
sufficient. In Bank v. Palmer (Sup.), 9 N. Y. Supp. 
239, the delivery of a certified check was held a 
valid payment within the meaning of the act, 
because ‘the capital was as completely subjected to 
the control and disposition of the firm as though 
the money were drawn upon it and it was in form 
paid over in cash.’ See also Lineweaver v. Slagle, 
64 Md. 465, and Seibert v. Bakewell, 87 Penn. St. 
506. We think that where the money is actually 
in the bank to the credit of the special partner, and 
he gives absolute and final control of it to the gen- 
eral partner, it should be regarded as a payment in 
cash. The delivery of a certified check to the payee 
has this effect. Clews v. Bank, 89 N. Y. 418; Meads 
v. Bank, 25 id. 143; Farmers & Mechanics’ Bank v. 
Drovers & Butchers’ Bank, 16 id. 125. While the 
check in question was delivered by the special 
partner on the 3d, without certification, it was 
presented to the bank by the general partner 
on the 4th, and certified while in his hands, In 
other words, when it was in his power to obtain 
cash on the check, he procured it to be certified, 
instead of paid, which as between the firm and the 
special partners, was a payment, and discharged 
the latter from liability on the check. Bank v. 
Leach, 52 N. Y. 350. On the same day the bank 
charged the amount of the check to the special 
partners on their bank book, and deducted it from 
the balance to their credit. Thus the special part- 
ners lost control of the money, the general partners 
obtained control of it, and there was an absolute, 
final and irrevocable appropriation of it to the use 
of the firm on the 4th, or the day before the 
certificate and affidavit were filed.” 
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STATUTE—* DISCOUNT.” 
ALABAMA SUPREME COURT, NOVEMBER TERM, 1891-2. 


YouNGBLOOD v. BIRMINGHAM TRUST AND SAVINGS 
CoMPANY. 

A statute provides that any banker who discounts any note, 
etc., at ahigher rate of interest than eight per cent per 
annum is guilty of amisdemeanor. Held (1), that buying 
an acceptance and reserving and retaining the interest 
till maturity is a “‘ discount;” (2) that the statute is not 
unconstitutional as class legislation, but is a valid exercise 
of the police power; (3) that no recovery can be had by the 
bank on such papers so illegally discounted. 


McLELLAN, J. The terms “discount” and “loan” 
are employed in the books indiscriminately and syn- 
onymously in all cases where compensation for the use 
of money advanced is retained out of the gross sum at 
the time of the advancement. Thus it is said: ‘ Dis- 
counting or loaning money, with a deduction of the ia- 
terest in advance, is a part of the general business of 
banking,”’ etc. 2Am.& Eng. Enc. Law, 92. Anda 
discount is thus defined: ‘‘By the language of the 
commercial world, and the settled practice of banks, a 
discount by a bank means, ex vi termini, a deduction 
or drawback made upon its advances or loans of 
money, upon negotiable paper, or other evidences of 
debt, payable at afuture day, which are transferred 
to the bank. The term ‘discount’ as a substantive, 
means the interest reserved from the amount lent at 
the time of muking the loan; asaverb,it is used to 
denote the act of giving money for a note or bill of ex- 
change, deducting the interest.” 5 Am. & Eng. Enc. 
Law, 678-9. 

A distinction between discounts and loans is some- 
times enforced by the terms of statutes obtaining in 
the premises, but in the absence of any element of this 
kind, whenever the words stand alone upon the signifi- 
cation accorded them in the general law—every loan 
upon evidence of debt, where the compensation for the 
use of money till the maturity of the debt is deducted 
from the principal and retained by the lender at the 
time of making aloan, isa discount. Fleknerv. U.S. 
Bank,8 Wheat. 351; Nat. Bank v. Johnson, 14 Otto 
(U. 8.), 276; Salimarsh v. P., etc., Bank, 14 Ala. 677; 
Loan Co. v. Towner, 13 Conn. 259; Pope v. Capitol 
Bank, 20 Kans. 440; Bank v. Baker, 15 Ohio St. 85; 
Tulmadge v. Pell, 7 N. Y. 328; Bank v. Bruce, 17 id. 
515; Freeman v. Britton, 2 Harr. (N. J.) 206. 

On these principles we entertain no doubt that the 
transaction in and by which plaintiff acquired the 
draft of Swem & Thomas, which had been accepted by 
defendant for the accommodation of the drawers, by 
advancing to Swem & Thomas the face value thereof 
less a certain per cent thereon which was retained by 
plaintiff for the use of the gross sum so advanced for 
the time of the paper, was a discounting of the draft 
within the usual sense of that term, and hence witbin 
the meaning of the word as employed in section 4140 of 
the Code, there being nothing in the context of that 
section importing a different significance. 

The section referred tois as follows: ‘Any banker 
who discounts any note, bill of exchange or draft at a 
higher rate of interest than eight per cent per annum, 
not including the difference of exchange, is guilty of a 
misdemeanor.” It is admitted that the plaintiff dis- 
counted the draft in question at a higher rate of inter- 
est than eight per cent per annum, or rather it is ad- 
mitted that the plaintiff, which is a banking corpora- 
tion, acquired the draft by paying or advancing 
thereon the sum nominated therein, less about one per 
cent, which was deducted and retained by it as com- 
pensation for the use of the money till maturity of the 
paper, which was due and payable at thirty days. This, 
as we have seen, was a discounting of the draft within 








the statute quoted, and the rate of discount being 
equal to twelve per cent per annum, the discount was 
violative of the statute, and involved a crime on the 
part of the plaintiff, assuming the constitutionality of 
the enactment. 

This was section 4435 of the Code of 1876. It was then 
directed against the individual bankers only. As it 
then stood, it was adjudged to be unconstitutional by 
thiscourt in Carter Brothers & Co. v. Coleman, 84 Ala. 
256. The ground of that decision is not expressly 
stated, but it was based on authorities (Smith v. L. & 
N. R. Co., 75 Ala. 449, and S. & N. R. Co. v. Morris, 63 
id. 193), a reference to which lexves little doubt that 
the statute was held invalid, because it did not apply 
also to corporations engaged in the business of bank- 
ing, and thisis made manifest by the further state- 
ment ofthe court that “the statute has since been 
changed (Code 1886, § 4140), with what effect we need 
notinquire.’’ The change here referred to consists in 
the omission from its last codification of the word 
‘“‘individual,”’ the effect being to make it applicable to 
corporate as well as individual bankers, and to obviate 
the infirmity pointed out in Carter Brothers & Co. v. 
Coleman. We do not conceive that there could have 
been any other objection to the constitutionality of 
the original enactment, and that objection having 
been eliminated by amendment, we are clear in the 
conviction that it isnow avalid and efficacious exer- 
cise of legislative power. It is quite erroneous to say 
that it is class legislation ina vitiating sense. It does 
apply to a class, of course, asdo very many other stat- 
utes in our jurisprudence whose validity has never 
been and cannot be successfully questioned, as for in- 
stance statutes regulating railroads, physicians, law- 
yers, common carriers, warehousemen, ete., but like 
all these, its application isto all of a number of per- 
sons, natural and artificial, whose occupation and busi- 
ness mark the line of the class to which they belong, 
and as members of which they are each and all, with- 
out invidious distinction whatever, amenable to its 
terms solely because they pursue a vocation which the 
law- making power conceives should be specially regu- 
lated. 

The business of banking is well understood and de- 
fined. A chief part ofit in most instances consists in 
the lending of money, and this is almost always done 
by discounting evidences of debt. The opportunities 
and temptations of persons engaged in it to evade or 
violate laws against usury are so much greater and 
more frequent than those of persons not so engaged as 
to raise up a necessity for the application of more 
stringent measures of repression than are necessary in 
respect of other businesses and persons engaged therein. 
And itis this consideration which differentiates the 
business of banking from all others in respect of usury, 
and furnishes a predicate for such legislation as is em- 
bodied in section 4140,for the regulation of banking and 
bankers, which does not exist as to any other occu- 
pation, just as the inherent dangers involved in the 
operation ofa railroad differentiates that from other 
occupations, and necessitates legislation which would 
be entirely unnecessary and innocuous in respect of 
the business of farming, for instance. And upon this 
ground statutes of this character, when made to apply 
to all persons, whether individuals or corporations, 
regulating corporations have been uniformly upheld. 
Judge Cooley in this connection says: “The Legisla- 
ture may also deem it desirable to prescribe peculiar 
rules for the several occupations, and to establish dis- 
tinctions in the rights, obligations, duties and capaci- 
ties of citizens. The business of common carriers, for 


instance, or of bankers, may require special statutory 
regulations for the general benefit, and it may be mat- 
ter of public policy to give laborers in one business a 
specific lien for their wages, when it would be impraoc- 
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ticable and impolitic to do the same for persons en- 
gaged in some other employments. If the law be oth- 
erwise unobjectionable, all that can be required in 
these cases is that they be general in their application 
to the class or locality to which they apply, and they 
are then public in character, and of their propriety and 
policy the Legislature must judge.’’ Cooley Const. 
Lim. 490-91. In arecent case astatute of Kentucky 
which gave aright of action against railroads to the 
representatives of persons not in the service of the 
road, killed through the negligence of railroad em- 
ployees, came before the Supreme Court of that State 
on the question of its constitutionality. The argument 
was that this was class legislation in that it applied to 
railroads alone and no liability was imposed upon other 
common carriers. Thecourt, in bolding this position 
to be unsound, among other things, said: ‘‘ This stat- 
ute does not single out a particular individual or cor- 
poration, and subject him or it to special burdens or 
peculiar rules. Nor does it do so as to some of those 
engaged in particular business, as for instance, the Chi- 
nese inthe laundry business, and which the Supreme 
Court of the United States condemned in the case of 
Soon Hing v. Crowley, 113 U. 8. 703, but it subjects all 
iu a particular business to its provisions just as a law 
relative to banks and the conduct of banking would 
subject all in that particular business to its terms. 
Legislation of like character is to be found upon the 
statute books of every State.’ Louisville Safety Vault 
& Trust Co. v. Louisville & Nashville R. Co., 1758. W. 
Rep. 567; S. C., 14 L. R. A. 579, and notes. And to like 
effect and principle are the following cases therein 
cited: Railway Co. v. Mackey, 127 U.S. 205; Railway 
Co. v. Buckwith, 129 id. 27; and so, on the same princi- 
ple, a statute fixing the rate of interest which may be 
charged by pawnbrokers is not violative of a constitu- 
tional provision for “ uniform law.” Jackson v. Showle, 
29 Cal. 267. And the general power of the Legislature to 
regulate occupations and businesses of all kinds, keep- 
ing within the principle that all members of a particu- 
lar class proposed to be regulated must be equally 
amenable to the regulations made, has been time and 
again declared by this court. Mayor v. Yuille, 3 Ala. 
137; Ex parte Marshall, 6t id. 266; Harris v. Jones, 80 
id. 412; L. & N. R. Co. v. Baldwin, 85 id. 619; MeDon- 
ald y. State, 81 id. 274. Upon a consideration of the 
foregoing authorities, and the reasons which underlie 
them, we are, we repeat, wilhout doubt in the conclu- 
sion that section 4140 of the Code of 1886 is a constitu- 
tional enactment. 

It is equally free from doubt, in our opinion, that the 
effect of this statute on the transaction in and by 
which the plaintiff acquired the draft and acceptance 
sued on would vitiate it in loto and avoid and defeat all 
right on the part of the plaintiff under that contract. 
The title upon which plaintiff relies is one which he 
acquired in confessed and palpable violation of a law 
which denounced his act in that regard as a crime. 
The doctrine is nowhere more firmly established than 
in Alabama, that no rights can spring from or be rested 
upon an act in the performance of which a criminal 
penalty is incurred, and that all contracts which are 
made in violation of a penal statute, are as absolutely 
void as if the law had, inso many words, declared that 
they should be so. See Moog v. Espalla,9 South. Rep. 
506, where our cases are collated. And the logical con- 
sequence of the doctrine, in a case like the present one, 
involving the acquisition of a note, bill or draft by 
criminal means, is that not only is the act of acquisi- 
tion a crime and invalid, but the paper itself—the sup- 
posed security for money advanced in contravention 
of the statute—is absolutely void in the hands at least 
of him who comes by it through the commission of a 
penal offense. Pennington v. Townsend, 7 Wend. 276; 
Bank of U.S. v. Ownes, 2 Pet. 527. 





The ruling of the trial court on pleadings, and its 
finding and judgment on the facts are opposed to these 
views. The judgment is reversed, and the case hav- 
ing been tried without jury below, judgment will be 
here rendered for the defendant. 

Reversed and rendered. 


— + 


EVIDENCE —HEARSAY. 


UNITED STATES DISTRICT COURT, DISTRICT OF KEN- 
TUCKY, APRIL 21, 1892. 


UNITED STATES V. MULHOLLAND.* 

Evidence of an admission of the theft of a registered letter, 
made by a person since deceased, is not admissible upon 
the trial of a postmaster for the embezzlement of such 
letter. 


George W. Jolly, United States attorney. 


William Lindsay, St. John Boyle, J. C. Wieliffe, Bur- 
nett & Dallam, and Frank Hagan, for defendant. 


Barr, D. J. The defendant has filed grounds for a 
new trial, and as they present an interesting question, 
and the motion is of much importance to the defend- 
ant, L have considered the motion with care. 

The second and third grounds are the most import- 
ant, and will be considered first. They are that the 
court erred in not allowing the defendant to prove by 
Miss Henneberger that one King was, in December, 
IS91, caught in the act of stealing a $20 gold piece from 
the money drawer of the post-office at Paducah, and 
that he then confessed he had taken the money, and 
returned it; and that he was onthe 15th and 17th of 
July, 1891, in the railway postal service, and was in 
Paducah daily during the month of July, 1891. And 
that the court erred in not allowing the defendant to 
prove by Samuel Williamson that said King, in the 
month of December, 1891, in the town of Paris, Tenn., 
told him (Williamson) that he (King) had to leave the 
country, and that he was guilty of taking the regis- 
tered letters the defendant was charged with taking. 
The defendant proposed to prove by this witness that 
this conversation was aday before King killed him- 
self, and after the stealing of the gold piece from the 
money-drawer of the post-office. The defendant was 
permitted to prove any fact or circumstance which 
would show, or tend to show, that other persons than 
himself had access to the registered-letter apartment, 
or had possession of the registered letter after it was 
received by the defendant, or the opportunity to get 
into the registered-letter apartment, or to handle the 
registered letter, or to have access to it in any way 
whatsoever. We thought the fact that a postal clerk 
was caught stealing in the same post-office, nearly six 
months after the registered letter and contents were 
charged to have been taken, was too remote, and only 
calculated to mislead the jury. We still think the theft 
of King committed in December did not throw the 
slightest light upon who committed atheft the previous 
July, especially as it was not shown that King was ever 
in, or had access to, the registered-letter apartment, or 
that he had access, or could have had access, to this reg- 
istered letter in the course of his official duties or other- 
wise. The fact that King was caught stealing in De- 
cember might tend to prove that he was capable of 
stealing in the previous July, and thus increase the 
probability of the truth of his admission of guilt of 
having stolen the registered letter in July, but as in- 
dependent evidence it is not admissible. If admissible 
at all, it must be in connection with King’s statement 
which he is said to have made to Williamson. The 
counsel for defendant has not pressed this ground for 
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un new trial, and I therefore proceed to consider 
whether the statement said to have been made by 
King to Williamson is competent evidence. 

This statement of King was not made under the solem- 
nity of an oath, or the fear of the penalties denounced 
by the law for false swearing, nor was the statement 
made subject to a cross-examination. Williamson's 
statement as to what was said by King would have 
been under oath, and subject to cross-examination; 
yet it is clearly hearsay, or as Mr. Roscoe calls it, 
“second-hand” evidence. ‘This is admitted by the 
learned counsel, but he insists that King’s state- 
ment was made against his own interest, being the ac- 
knowledgment of a crime that destroyed his charac- 
ter, and rendered him liable to punishment for an in- 
famous crime, and that it is, and should be, an excep- 
tion to the general rule which excludes hearsay as evi- 
dence. It isinsisted that this is a clearly-recognized 
exception to the general rule as to hearsay evidence 
when the party making the statement is dead, in civil 
cases; and as the rules of evidence are the same in 
criminal cases as in civil ones, this statement of King 
is competent evidence for defendant under the excep- 
tion. Mr. Greenleaf states this exception most 
broadly, thus: ‘* This class embraces not only entries 
in books, but all other declarations or statements of 
facts, whether verbal or in writing, and whether they 
were made at the time of the fact declared or at a sub- 
sequent day. But to render them admissible, it must 
appear that the declarant is deceased, that he possessed 
competent knowledge of the facts, or that it was his 
duty to know them, and that the declarations were at 
variance with his interest.’’ 1Greenl. Ev., § 147. 

This we think is too broad a statement of the excep- 
tion, and not sustained by the authorities, at least as 
to recent events. But assuming that such is the law in 
civil cases, the inquiry is, does it extend to criminal 
ones? We have not been referred to or seen an au- 
thority, English or American, where this kind of evi- 
dence has been admitted in a criminal case. The Eng- 
lish cases declare that the adverse interest which the 
deceased must have had to make his statement com- 
petent must be of a pecuniary nature, and that the ap- 
prehension of possible danger of a prosecution is not 
sufficient to admit such statements. Higham v. 
Ridgway, 10 East, 109; Sussea Peerage Case, 11 Clark 
& F.108. The latter case was in the House of Lords 
in 1844, and the question was as to the legality of a 
marriage upon which depended the right of the claim- 
ant to a peerage and a large estate. It was attempted 
to prove the statements of Mr. Gunn, who was said to 
have been the officiating clergyman who married the 
mother and father of the claimant, to his son, in re- 
gard to said marriage, in 1793. It was insisted that 
this statement was within the exception as to hearsay 
evidence, because Mr. Gunn had violated the statute 
in regard to marriage, and subjected himself to a pen- 
alty, hence his statement to his son in regard to the 
marriage was against his interest. The judges (twelve, 
I believe) unanimously agreed that this statement was 
not competent. The reason given was that the fear of 
or the liability to be prosecuted under the Marriage 
Act was not sufficient to bring the statement within 
the exception as to hearsay evidence. This was a civil 
action, and the decision has not been overruled or 
modified in England. Noris there any American case 
to the contrary known to us except the case of Cole- 
man v. Frazier, 4 Rich. Law, 146. This was a civil ac- 
tion against the postmaster to recover the value of a 
letter containing money, because of the negligence of 
the postmaster. It appears that Meigs, who had been 


allowed by the postmaster access to the letters in the 
office, informed the defendant that he had stolen the 
money from the letter. This was allowed to be proven, 
and the Superior Court of South Carolina sustained 











the ruling of the lower court. The court says: “I 
placed its admission on two grounds: (1) That the de- 
fendant was present, heard it and received it as true; 
and (2) that it was the admission of an act committed 
by the party making it, against his interest, and sub- 
jecting him to infamy and heavy penal consequences, 
and who was dead at the trial. In either or both these 
points of view, [think the evidence was admissible, 
but more especially when both are combined.”’ 

This case was decided in 1850, but does not notice 
the Sussex Peerage Case, decided in 1844; but the rea- 
soning of the court in Coleman v. Frazier was the op- 
posite of that taken in that case. If known to the 
court, it was evidently not intended to be followed. 
That case, as well as the Sussex Case, was a civil action, 
and is not an authority for admitting such statements 
inacriminal case. Indeed no case has been found by 
me, or been cited, which sustains the admission of such 
evidence in a criminal case. 

There are many cases in America where the state- 
ments or admissions of other parties than the accused 
have been attempted to be proven, for the purpose of 
endeavoring to show the innocence of the accused, but 
there are none known to me where such admissions or 
statements have been allowed as evidence, as being un- 
der the exception now under consideration. This fact 
is a strong argument against the contention that this 
exception as to hearsay evidence is applicable to crime 
inal cases as well as civil ones. It is true, in all the 
cases which I have examined, the persons who made, 
or are alleged to have made, the admissions or confes- 
sions, were seemingly alive; at least the cases do not 
show they were dead. But if this exception as to hear- 
say be applicable to criminal as well as civil cases, it is 
strange the effort has not been made to introduce such 
statements or admissions, even though the person 
making them was alive and within the jurisdiction of 
the court, since the living person who may have made 
the admission or confession of a crime for which an- 
other was being tried could not be compelled to testify 
against himself upon the stand. If therefore the ad- 
mission of a person to another, not under oath, that he 
has committed a crime for which another is indicted, 
is not within the rule as to hearsay, and competeut evi- 
dence if the party thereafter dies, why should it not 
be competent if the party is still living, as he could be 
compelled to testify, and thus crimiuate himself? The 
admission or confession is as likely to be true in the 
oue instance as the other. 

It is unnecessary to review the American cases, but 
a few will be mentioned. In Snow v. State, 58 Ala. 375, 
Daniel Smith, Frank Snow and Elmer Smith were 
jointly indicted for stealing cotton, and Frank Snow 
and Elmer Smith were beingtried. Daniel Smith, not 
being on trial, the accused (Snow and Elmer Smith) 
offered to prove by two witnesses that Daniel Smith 
had told them that he (Smith) bad broken into the lint 
room, and that Frank Snow and Elmer Smith were in- 
nocent; that after he broke open the lint room and 
took out the cotton he hired Frank Snow and Elmer 
Smith to haul the cotton away for him. This was ex- 
cluded in the lower court, and the ruling was sus- 
tained by theSupreme Court of the State. See also 
Snow v. State, 54 Ala. 138. 

In Daniel v. State, 65 Ga. 200, the offense charged was 
stealing cattle. The accused on his trial offered to 
prove by two witnesses that they had heard Henry 
Dixon say “that he had stolen the steers for which the 
defendant (accused) was indicted,and that he was sharp 
enough to get out of it.” This evidence was rejected. 

In Greenfield v. People, 85 N. Y. 75, the accused of- 
fered to prove statements made by third parties the 
same night of the murder, and not far from the place 
of murder. This was refused by the court. 

In Crookham v. State, 5 W. Va. 510, the accused was 
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not allowed to prove that another person had made 
threats to kill Thurman (the person killed) just before 
the killing charged to have been done by the accused 
and that immediately after the offense such other per- 
son left the country, and had not been heard of since. 

In Bowen v. State, 3 Tex. App. 623, the defendant of- 
fered to prove that one John W. Hardin had stated 
that he (Hardin) had killed the deceased, Haldeman, 
for whose killing defendant was being tried, and had 
acknowledged to defendant that he had done him a 
great wrong by accusing him (defendant) of killing 
Haldeman. This statement was not allowed to be 
proven. 

In Peck v. State, 86 Tenn. 267, the defense offered to 
prove that one Robert Woods had, after the killing of 
the person for whom the accused was being tried, ad- 
mitted to witnesses that he (Woods) had done the 
shooting. This was rejected. See also to the same ef- 
fect Rhea v. State, 10 Yerg. 258; Smith v. State, 9 Ala. 
990; Com. v. Chubbock, 1 Mass. 144; State v. White, 68 
N.C. 158. 

In some of these cases the persons who were alleged 
to have made the statements or admissions were 
shown to be alive,and within reach of process, and 
in none of them were these persons shown to be dead, 
although in some they were beyond the jurisdiction of 
the court; but as the persons could not have been com- 
pelled to testify in regard to said admissions, and thus 
compelled to criminate themselves, we do not see that 
it was material that they were still alive. Their right 
of absolute silence would deprive the accused party of 
their testimony on the witness stand as effectually as if 
dead. 

lf we are to consider the question, not upon decis- 
ions, but by analogy to other rules of evidence in crim- 
inal cases, we think this statement of King must be 
rejected. The declarations which bear the closest re- 
semblance to these statements of King are those 
known as “dying declarations.’”” These declarations 
are hearsay, and are admitted with the utmost cau- 
tion. They are only competent in the trial for the 
killing of the person making them, and only then when 
made by him in a dying condition, and after the hope 
of recovery is gone. If courtsare thus cautious in al- 
lowing this kind of hearsay, surely this court should 
not allow, in the absence of an adjudicated case, such 
hearsay as the statement of Williamson, stating what 
King told him in December in regard to the stealing of 
these registered letters, because King now is dead. 

The Supreme Court, by Chief Justice Marshall, in 
discussing “‘ hearsay,’ and its exclusion as evidence, 
said: “That this species of testimony supposes some 
better testimony which might be adduced in the par- 
ticular case is not the sole ground of its exclusion. Its 
intrinsic weakness, its incompetency to satisfy the 
mind of the existence of the fact, and the frauds which 
might be practiced under its cover, combine to sup- 
port the rule that hearsay evidence is totally inadmis- 
sible.” 

The court, after stating the exceptions to the gen- 
eral rule excluding hearsay evidence, says: ‘* But if 
other cases standing on similar principles should arise, 
it may be doubted whether justice and the general 
policy of the law would warrant the creation of new 
exceptions. The danger of admitting hearsay evi- 
dence is sufficient to admonish courts of justice against 
lightly yielding to the introduction of fresh exceptions 
to an old and well-established rule, the value of which 
is felt and acknowledged by all.’’ Queen v. Hepburn, 
7 Cranch, 296. 

The jury that tried the defendant was not taken 
from the city of Paducah, but from the surrounding 
counties, and seemed to be an exceedingly intelligent 
oue, having neither prejudice nor bias against the de- 
fendant, or partiality or sympathy for him. The ques- 








tion of the guilt or innocence of the defendant was one 
depending upon how the jury determined upon the 
evidence, and although the court might, if one of the 
jury, come to adifferent conclusion, this is no reason 
for granting a new trial. 

[Other questions omitted. ] 








CONTRACT—ACCEPTANCE BY LETTER— 
WITHDRAWAL. 


ENGLISH COURT OF APPEAL, 





HENTHORN V. FRASER.* 

On the 7th day of July, 1891, the secretary of a building society 
handed to the plaintiff in the office of the society at Liver- 
pool a letter giving him the refusal of the F. property at 
£750 for fourteen days. The plaintiff resided in Birken- 
head, and he took away with him the letter, and on the 
8th of July a letter was posted in Birkenhead at 3.50 p. m. 
written by his solicitor accepting the offer on his behalf. 
This letter was not received at the society's office until 
8.30 p. m., after office hours, On the same day a letter 
was addressed to the plaintiff by the secretary of the so- 
ciety withdrawing the offer of the 7th of July, which was 
posted in Liverpool between 12 and 1P. M., and was re- 
ceived in Birkenhead at 5.30P.m. eld, that the with- 
drawal was too late. 


PPEAL from the Palatine Court of Lancaster. 

This was an action for the specific performance of 

2 contract to sell to the plaintiff certain house property 

situate in Flamank street, Birkenhead. The action 

was tried before the vice-chancellor of the County Pal- 

atine of Lancashire, who gave judgment for the defend- 
ants. 

On the 7th July, 1891, the secretary of the building 
society whom the defendants represented handed to 
the plaintiff, in the office of the society at Liverpool, a 
letter in these terms: 

I hereby give you the refusal of the Flamank street 
property at £750 for fourteen days. 

It appeared that the plaintiff had been for some time 
in negotiation for the property, and had on two previ- 
ous occasions made offers for the purchase of it, which 
were not accepted by the society. These offers were 
made by means of letters written by the secretary in 
the office of the society and signed by the plaintiff 
there. The plaintiff was unable to write except to 
signhisname. The plaintiff resided in Birkenhead, 
and he took away with him to that town the letter of 
the 7th July containing the offer of the society. 

On the 8th July a letter was posted in Birkenhead at 
3.50 Pp. M., written by his solicitor, accepting on his be- 
half the offer to sell the property at £750. This letter 
was not received at the defendants’ office until 8.30 P. 
M., after office hours, the office being closed at 6 o’clock. 
On the same day a letter was addressed to the plain- 
tiff by the secretary of the building society in these 
terms: 

Please take notice that my letter of the 7th inst., giv- 
ing you the option of purchasing the property at Fla- 
mank street, Birkenhead, at £750, for fourteen days, 
is withdrawn and the offer cancelled. 

This letter was posted in Liverpool between 12 and 
1p. M., and was received in Birkenhead at 5.30 P. M. 
It willthus be seen that it was received before the 
plaintiff's letter of acceptance had reached Liverpool, 
but after it had been posted. The only other material 
fact was that on the8th July the secretary of the build- 
ing society sold the same premises to Mr. Miller for 
the sum of £760, but the receipt for the deposit paid in 
respect of the purchase stated that it was subject to 
being able to withdraw the letter to Mr. Henthorn 
giving him fourteen days option of purchase. 


*S, C,, 66 L. T. Rep, (N. 8.) 439. 
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The vice-chancellor decided that the revocation was 
good, and the plaintiff appealed. 


Farwell, Q. ©., and T. R. Hughes, for appellant, 
cited Dunlop v. Higgins, 1 H. L. Cas. 381; Stocken v. 
Collin, 7 Mees. & W. 516; Adams v. Lindsell, 1 B. & 
Ald. 681; Re Jmperial Land Co. of Marseilles, Harris’ 
Case, 26 L. T. Rep. (N. S.) 781; L. R., 7 Ch. App. 587, 
594; Household Fire & Carriage Accident Ins. Co. v. 
Grant, 41 L. T. Rep. (N. S.) 298; 4 Ex. Div. 216; Byrne 
& Co. v. Leon Vun Tienhoven & Co., 42 L. T. Rep. (N. 
S.) 371; 5 C. P. Div. 344; Stevenson, Jaques & Co. v. 
McLean, 42 L. T. Rep. (N. 8.) 897; 5 Q. B. Div. 346; 
Brogden v. Directors, etc., of Metropolitan Ry. Co., 2 
App. Cas. 666. 


Neville, Q. C., and P. O. Lawrence, for defendants. 


Lorp HerscHeLut. If the acceptance by the plain- 
tiff of the defendants’ offer is to be treated as complete 
at the time the letter containing it was posted, [ can 
entertain no doubt that the society’s attempted revo- 
cation of the offer was wholly ineffectual. I think that 
a person who has made an offer must be considered as 
continuously making it until he has brought to the 
knowledge of the person to whom it was made that it 
is withdrawn. ‘This seems to me to be in accordance 
with the reasoning of the Court of King’s Bench inthe 
ease of Adams v. Lindsell, ubi supra, which was ap- 
proved by the lord chancellor in Dunlop v. Higgins, 
ubi supra, and also with tae opinion of Mellish, L. J., 
in Harris’ Case, ubi supra. The very point was de- 
cided in the case of Byrne v. Van Tienhoven, ubi supra, 
by Lindley, L. J., and his decision was subsequently 
followed by Lush, J., in Stevenson, Jaques & Co. v. 
McLean, ubi supra. The grounds upon which it has 
been held that the acceptance of an offer is complete 
when it is posted have, I think, no application to the 
revocation or modification of an offer. These can be 
no more effectual than the offer itself, unless brought 
to the mind of the person to whom the offer is made. 
But it is contended on behalf of the defendants that 
the acceptance was complete only when received by 
them, and not on the letter being posted. It cannot 
of course be denied after the decision in Dunlop v. Hig- 
gins in the House of Lords, that where an offer has 
been made through the medium of the post, the con- 
tract is complete as soon as the acceptance of the offer 
is posted, but that decision is said to be inapplicable 
here, inasmuch as the letter containing the offer was 
not sent by post to Birkenhead, but handed to the 
plaintiff in the defendants’ office at Liverpool. The 
question therefore arises, in what circumstances the 
acceptance of an offer is to be regarded as complete as 
soon as it is posted. In the case of the Household Fire 
& Carriage Accident Jns. Co. v. Grant, ubi supra, Bag- 
gallay, L. J., said that he thought that the principle 
established in Dunlop v. Higgins is limited in its appli- 
cation to cases in which, by reason of general usage, 
or of the relations between the parties to any particu- 
lar transactions, or of the terms in which the offer is 
made, the acceptance of such offer by a letter through 
the post is expressly or impliedly authorized. And in 
the same case Thesiger, L. J., based his judgment on 
the defendant having made an application for shares 
under circumstances from which it must be implied 
that he authorized the company, in the event of their 
allotting the shares applied for, to send the notice of 
allotment by post. The facts of the case were that the 
defendant had, in Swansea, where he resided, handed 
a letter of application to an agent of the company, their 
place of business being situate in London. It was 
from these circumstances that the lords justices im- 
plied an authority to the company to accept the de- 
fendant’s offer to take shares through the medium of 
the post. Applying the law thus laid down by the 


Court of Appeal, I think in the present case an au- 
thority to accept by post must be implied. Although 
the plaintiff received the offer at the defendants’ office 
in Liverpool he resided in another town, and it must 
have been in contemplation that he would take the 
offer, which by its terms was to remain open for some 
days, with him to his place of residence, and those who 
made the offer must have known that it would be ac- 
cording to the ordinary usages of mankind, that if he 
accepted it he should communicate his acceptance by 
means of the post. [am not sure that I should myself 
have regarded the doctrine that an acceptance is com- 
plete as soon as the letter containing it is posted as 
resting upon an implied authority by the person mak- 
ing the offer to the person receiving it to accept by 
those means. It strikes me as somewhat artificial to 
speak of the person to whom the offer is made as hav- 
ing the implied authority of the other party to send 
his acceptance by post. He needs no authority to 
transmit the acceptance through any particular chan- 
nel, he may select what means he pleases, the post- 
office no less than any other. The only effect of the 
supposed authority is to make the acceptance complete 
so soon as it is posted, and authority will obviously be 
implied only when the tribunal considers that it isa 
case in which this result ought to be reached. I should 
prefer tostate the rule thus: Where the circumstances 
are such that it must have been within the contempla- 
tion of the parties that, according to the ordinary 
usages of mankind, the post might be used as a means 
of communicating the acceptance of an offer, the ac- 
ceptance is complete as soou as it is posted. It mat- 
ters not in which way the proposition be stated, the 
present case isin either view within it. The learned 
vice-chancellor appears to have based his decision to 
some extent on the fact that before the acceptauce was 
posted the defendants had sold the property to an- 
other person. The case of Dickenson v. Dodds, wbi 
supra, was relied on in support of that defense. In 
that case however the plaintiff knew of the subsequent 
sale before he accepted the offer, which in my juag- 
ment distinguishes it entirely from the present case. 
For the reasons[ have given I think the judgment 
must be reversed and the usual decree for specific 
performance made. The respondents must pay the 
costs of the appeal and of the action. 

LINDLEY, L. J. I coucur. 

Kay, L. J. On the 7th July, 1881, the defendants 
gave to the plaintiff, who was then in their office in 
Liverpool, an offer in writing to sell him certain real 
property at Birkenhead, where the plaintiff resided. 
The plaintiff had been on several previous occasions at 
their office on this and like business. He was not able 
to write beyond signing hisname. On the 8th July 
his solicitor wrote by his direction accepting the offer. 
This letter was posted at 3.50 P. M., and arrived at 8.30 
the same evening. This was after office hours, and it 
was not opened till 10 o’clock next morning. In the 
meantime, on the same 8th July, the defendants wrote 
withdrawing their offer, and posted their letter be- 
tween 12 and1p.™M. This was received and opened at 
5.30 the same evening. On the same 8th July, the de- 
fendants entered into a contract to sell the same prop- 
erty to another person, with an express cundition if 
they were able to withdraw their offer to the plaintiff. 
The ,question is, was the withdrawal in time or too 
late. Dunlop v. Higgins, wbi supra, has decided that 
where a letter sent by post was a proper mode of ac- 
ceptance, the contract was complete from the time the 
letter was posted. In that case the letter was actually 
received, though by fault of the post-office there was 
some delay in its transmission. Upon receipt of it the 





offer was withdrawn. The question was the same as in 
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the present case, except that the withdrawal was after 
the actual receipt of the acceptance, which was treated 
as being toolate. It was held that by posting the let- 
ter indve time the party by the usage of trade had 
done all that he was bound to do. He could not be re- 
sponsible for the delay of the post-office in delivering 
the letter, therefore there was from the time of the 
posting a valid acceptance. It might have still been 
doubtful whether posting a letter of acceptance in 
time would amount to an acceptance if the letter was 
never received. The ordinary rule is that to constitute 
a contract there must be an offer, an acceptance and a 
communication of that acceptance to the person mak- 
ing the offer. Per Lord Blackburn in Brogden v. Met- 
ropolitan Ry. Co., 2 App. Cas. 692, and per Lord Bram- 
well in Household Fire & Carriage Accident /ns. Co. v. 
Grant, 41 L. T. Rep. (N. 8.) 304; 4 Ex. Div. 233. It 
may be that where the communication is in fact re- 
ceived the contract may date back to the time of post- 
ing the acceptance, but there is considerable reason for 
holding \that if never received the posting might be 
treated as a nullity. The point was so decided in 
British & American Tel. Co. v. Colson, 23 L. T. Rep. 
(N. 8.) 868; L. R., 6 Ex. 108, and Bramwell, L. J., re- 
fers to this point in his judgment in Household Fire, 
ete., Co. v. Grant, ubi supra. However in the last- 
mentioned case, which is a decision binding upon this 
court, the Court of Appeal, Bramwell, L. J., dissent- 
ing, held that the posting of a letter of allotment in 
answer to an application for shares constituted a bind- 
ing contract to take the shares though the letter of al- 
lotment was not received. In his judgment in that 
case Thesiger, L. J., refers to the case (Hebbs’ Cuse, L. 
R., 4 Eq. 12) in which the decision in Dunlop v. Hig- 
gins has been explained by saying that the post-office 
was treated as the common agent of both contracting 
parties. That reason is not satisfactory. The post- 
office are only carriers between them; they are agents 
to convey the communication, not to receive it. The 
communication is not made to the post-office, but by 
their agency as carriers. The difference is between 
saying: “* Tell my agent A. if you accept,” and ‘‘ Send 
your answer to me by A.”’ In the former case A. is 
to be the intelligent recipient of the acceptance, in the 
latter he is only to convey the communication to the 
person making the offer, which he may do by a letter 
knowing nothing of its contents. The post-office are 
only agents in the latter sense. All that Dunlop v. 
Higgins decided was that the acceptor of the offer hav- 
ing properly posted his acceptance was not responsible 
for the delay of the post-office in delivering it, so that 
after the receipt the other party could not rescind on 
the ground ofthat delay. I cannot help thinking that 
the decision has been treated as going much further 
than the House of Lords intended. Baggallay, L. J., 
in his judgment in Household Fire & Carriage Acci- 
dent /ns. Co. v. Grant, 41 L. T. Rep. (N. S.) 302; 4 Ex. 
Div. 228, treats it as applicable to cases in which “ by 
reason of general usage or of the relations between the 
parties to any particular transactions, or of the terms 
in which the offer is made, the acceptance of such offer 
by a letter through the post is expressly or impliedly 
authorized.” If for ‘‘ authorized” the word “ contem- 
plated” is substituted I should be disposed to agree 
with this dictum. But I would rather express it thus: 
“ Posting an acceptance of an offer may be sufficient 
where it can fairly be inferred from the circumstan- 
ces of the case that the acceptance might be sent by 
post.” Is that a proper inference in the present case? 


I think it is. One party resided in Liverpool, the other 
in Birkenhead. The acceptance would be expected to 
be in writing, the subject of purchase being real estate. 
These and the other circumstances to which I have al- 
luded, in my opinion, warrant the inference that both 
parties contemplated that a letter sent by post was a 





mode by which the acceptance might be communi- 
cated. I think therefore that we are bound by au- 
thority to hold that the contract was complete at 3.50 
Pp. M. on the 8th July, when the letter of acceptance 
was posted, and before the letter of withdrawal was 
received. Then what was the effect of the withdrawal 
by the letter posted between 12 and 1 the same day 
received in the evening? Did that take effect from 
the time of posting? It has never been held that this 
doctrine applies to a letter withdrawing the offer. 
Take the cases alluded to by Bramwell, L. J., in 
Household Fire & Carriage Accident Ins. Co. v. Grant, 
41 L. T. Rep. (N. S.) 304; 4 Ex. Div. 234. <A notice by 
a tenant to quit can have no operation till it comes to 
the actual knowledge of the person to whom it is ad- 
dressed. An offer to sell is nothing until it ie actually 
received. No doubt there is the seeming anomaly 
pointed out by Lord Bramwell, in his judgment, that 
the same letter might contain an acceptance, and also 
such a notice or offer as to other property, and that 
when posted it would be effectual as to the acceptance 
and not as to the notice or offer. But the anomaly, if 
it be one, arises from the different nature of the two 
communications. As to the acceptance, if it was con- 
templated that it might be sent by post, the acceptor, 
according to the judgment of Lord Cottenham in 
Dunlop v. Higgins, has done all that he was bound to 
do by posting the letter. But this cannot be said as to 
the notice of withdrawal. That was not a contem- 
plated proceeding. The person withdrawing was 
bound to bring his change of purpose to the knowledge 
of the other party, and as this was not done in this 
case till after the letter of acceptance was posted, I am 
of opinion that it was too late. A similar point has 
been decided in Byrne & Co. v. Leon Van Tienhoven & 
Co., ubi supra, and Slevenson, Juques & Co. v. McLean, 
ubi supra, and I agree with those decisions. 


CONSTITUTIONAL LAW—OLEOMARGARINE 
—INTER-STATE COMMERCE—REPEAL OF 
STATUTE. 

MASSACHUSETTS ee JUDICIAL COURT, MAY 

7, 1892. 


COMMONWEALTH V. HUNTLEY. 
IN RE PLUMLEY. 

The Statute of 1891, chapter 58, wholly prohibiting the manu- 
facture or sale, or the offering or exposing for sale, of 
any article * which shall be in imitation of yellow butter 
produced from pure, unadulterated milk or cream,” but 
providing that nothing in the act shall be construed to 
prohibit the manufacture or sale of oleomargarine in a 
distinct form, and insuch manner as will advise the con- 
sumer of its real character, free from coloration or in- 
gredient that causes it to look like butter, is directed 
solely to products in imitation of yellow butter, and does 
not apply to oleomargarine not made in imitation thereof, 
and it was not by implication repealed by chapter 412, 
passed at the same session of the Legislature, and taking 
effect the same day, making it a fraud subject to fine for 
any person to sell or offer for sale to any person who asks 
for butter any oleomargarine, butterine or any substance 
made in imitation of pure butter, not made entirely from 
the milk of cows, with or without coloring matter. 

The Statute of 1891, chapter 58, does not prohibit commerce 
in oleomargarine, but prohibits deception in the sale of it 
for butter, and though it prevents such sale in original 
packages of oleomargarine brought from another State, 
is a valid police regulation and not an unconstitutional 
interference with inter-State commerce. 


pees and others were convicted in the Su- 
perior Court of illegally selling oleomargarine. 
Benjamin A. Plumley, having been convicted of 
making an illegal sale of oleomargarine, and com- 
mitted until he should pay the fine imposed, applied 
fora writ of habeas corpus. 











sa Feces 




















THE ALBANY LAW JOURNAL. 31 





E. B. Powers and H. M. Ayars, for defendants and 
petitioner. 


A. E. Pillsbury, Atty.-Gen., for Commonwealth. 


ALLEN, J. These cases arise under the Statute of 
1891, chapter 58, entitled *‘An act to prevent deception 
in the manufacture and sale of imitation butter.” In 
the first case the defendants were convicted in the Su- 
perior Court of making a sale of oleomargarine at re- 
tail, not in the original, unbroken package in which it 
was brought into this State, and the justice who pre- 
sided at the trial reported the case to this court. In 
the second case the petitioner was convicted in the 
Municipal Court of Boston of making a sale of oleo- 
margarine, and was sentenced to paya fine and to 
stand committed until the sentence should be per- 
formed, and he was imprisoned accordingly, and 
upon his petition a writ of habeas corpus was issued, 
which was heard by a justice of this court, and it 
being desired on both sides to present the ques- 
tion of the constitutionality of the statute in this mode 
an agreed statement of facts was filed, by which it ap- 
peared that the sale by the petitioner was of oleomar- 
garine in the original package. In both cases the con- 
stitutionality of the statute has now been argued, and 
in the second case there is the further question whether 
a writ of habeas corpus is a proper remedy for the pe- 
titioner, or whether he should be left to his appeal to 
the Superior Court, and to exceptions or writ of error, 
according to the regular course of procedure in crim- 
inal cases. At the argument the attorney-general, 
while suggesting that the questions arising in the sec- 
oud case ought regularly to be raised in some other 
way than upon a writ of habeas corpus, nevertheless, 
for certain special reasons, finally united with the coun- 
sel for the petitioner in the request that the questions 
presented should be considered and determined. With 
the assent of the court the case was accordingly argued 
in full upon the merits, and although this}mode of rais- 
ing questions in criminal cases is open to some objec- 
tions, the power of the court to hear and determine 
questions involving the constitutionality of a statute 
isestablisned. Sennott’s Case, 146 Mass. 489; Herrick 
v. Smith, 1 Gray, 1, 49; Ex parte Siebold, 100 U. S. 371; 
In re Coy, 127 id. 731; Nielsen’s Petitioner, 131 id. 176: 
People v. Liscomb, 60 N. Y. 559. See also Feeley’s Cuse, 
12 Cush. 598; Conlon’s Case, 148 Mass. 168, 172. If the 
Statute of 1891, chapter 58, is not repealed, and if it is 
constitutional in regard to oleomargarine of domestic 
manufacture, and oleomargarine brought here from 
other States, not sold in the original packages, some of 
the justices who concur in the view here taken are of 
opinion that the constitutionality of the statute, so far 
as oleomargarive brought here from other States and 
sold in original packages is concerned, cannot be de- 
cided in these cases, but a majority of all the justices 
think the question may properly be considered. We 
have accordingly considered the case upon the merits 
of the question, but wish to say that, with reference 
to the mode of procedure, it is nut to be deemed a 
precedent for future cases. 

The first question raised on the merits is whether 
the prohibition against selling articles in imitation of 
yellow butter, contained in the Statutes of 1891, chap- 
ter 58, is repealed by the Statutes of 1891, chapter 412, 
which, among other things, punishes fraudulent sales 
of oleomargarine and other similar substances, and as 
is contended impliedly permits such sales if made 
without fraud ; repeals by implication are not favored, 
and both statutes must stand unless it plainly appears 
that the latter was intended to be a complete substi- 
tute for the earlier one. By various statutes passed 


before the year 1891, provisions were made for marks 
upon oleomargarine and the packages in which it 


chasers of the character of the article offered for sale. 
Pub. Stat., chap. 56, §$ 17, 19; Stat. 1884, chap. 310; 
Stat. 1886, chap. 317. If these various requirements 
were observed oleomargarine might be sold. Then 
came the Statutes of 1891, chapter 58, wholly prohibit- 
ing under a penalty the manufacture or sale, or offer- 
ing or exposing for sale, or having in possession with 
intent to sell, any article of that description “ which 
shall be in imitation of yellow butter, produced from 
pure, unadulterated milk or cream of the same,” with 
a distinct proviso that ‘‘ nothing in this act shall be 
construed to prohibit the manufacture or sale of oleo- 
margarine in a separate and distinct form, and in such 
manner as will advise the consumer of its real charac- 
ter, free from coloration or ingredient that causes it 
to look like butter.’’ This act was directed solely to 
products made in imitation of yellow butter. All 
oleomargarine not made in imitation of yellow butter 
stood as before. Then came the Statute of 1891, chap- 
ter 412, which is the act relied on as repealing the for- 
mer. By section 1, “whoever sells or offers for sale, 
to any person who asks, sends or inquires for butter, 
any oleomargarine, butterine or any substance made 
in imitation of or semblance of pure butter, not made 
entirely from the milk of cows, with or without color- 
ing matter, shall be declared guilty of fraud, and pun- 
ished by fine,’’ etc.; that is to say, if any oleomarga- 
rine or butterine whatever, whether made in imitation 
of yellow butter or not, is sold or offered for sale toany 
person who calls for butter the act is punishable. By 
chapter 58 a distinction between oleomargarine which 
is an imitation of yellow butter and that which is not 
is clearly indicated, and that statute is directed only 
toward oleomargarine of the former class. By chapter 
412, section 1, the act of selling or offering for sale oleo- 
margarine of either class to those who call for butter 
is made punishable. The act of selling or offering for 
sale oleomargarine made in imitation of yellow butter 
to one calling for butter would be punishable under 
chapter 58,and it was unnecessary to make the later 
statute broad enough to include that offense. But 
chapter 412, section 1, had a different scope and pur- 
pose, and was directed to the distinct fraud of selling 
or offering to persons calling for butter something else 
besides butter. Subsequent sections in chapter 412 
contain new enactments concerning the marks by 
which oleomargarine and other similar products are 
to be distinguished, and these may all well stand with 
the provisions of chapter 58. It is moreover to be 
borne in mind that these two statutes were both 
passed at the same session of the Legislature, and 
took effect on the same day. Thisis strong evidence 
that they were intended to stand together. We are of 
opinion that chapter 58 was not repealed by chapter 
412. 

It is not contended that the Statute of 1891, chapter 
58, is in violation of the Constitution of Massachusetts, 
but it is urged that it isin violation of the Constitu- 
tion of the United States. It was agreed that the pe- 
titioner sold an article the sale of which was forbidden 
by this statute; that oleomargarine hus naturally a 
light yellowish color, and that the article sold by the 
petitioner was artificially colored in imitation of yel- 
low butter. We areto assume that the oleomargarine 
sold by the petitioner was wholesome, palatable and 
nutritious. In respect to intoxicating liquors it was 
held in Peirce v. New Hampshire, 5 How. 504, that a 
law of New Hampshire, the effect of which was to pro- 
hibit the sale, without license, of a barrel of gin, pur- 
chased by the defendant in Massachusetts and by him 
imported into New Hampshire, was not repugnant to 
the Constitution or laws of the United States. In this 
Commonwealth, until the recent case of Leisy v. Har- 
din, 135 U. S. 100, this decision has been considered as 





might be contained, with a view to inform the pur | 


‘ still in force (Carleton v. Rugg, 149 Mass. 150; Blair v. 
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Forehand, 100 id. 136, 140; Com. v. Holbrook, 10 Allen, 
200), and only liquors imported from foreign countries 
have been considered to be outside of the scope of 
State legislation, Congress having acted only in respect 
to such. Stat. 1852, chap. 322, $14; Stat. 1869, chap. 
415, $27; Pub. Stat., chap. 100, $4; Com. v. Kimball, 24 
Pick. 359; Fisher v. MceGirr, 1 Gray, 1, 31, 47; Rich- 
ards v. Woodward, 113 Mass. 285. Peirce v. New 


Hampshire is however overruled by Leisy v. Hardin, | 


the majority of the court holding that its authority, in 
so far as it rests on the view that the law of New 
Hampshire was valid because Congress had made no 
regulation on the subject, must be regarded as having 
been distinctly overthrown by numerous cases. 135 U. 
S. 118. A minority of the court, consisting of Justices 
Gray, Harlan and Brewer, came to another conclusion, 
and after an elaborate examination of the various 
cases say that this review appears to them to demon- 
strate that that decision, while often referred to, has 
never been overruled or its authority impugned. 135 
U.S. 158. The later decision of O’ Neil v. Verment, 12 
Sup. Ct. Rep. 693 (not yet officially reported), does not 
modify the doctrine declared in Leisy v. Hardin. Ac- 
cepting without discussion the decision of the major- 





ity of the court in Leisy v. Hardin as settling the law | 


for whatever it covers, we have to consider whether it 
extends so far as to cut off the power of the Legislature 
‘to forbid the manufacture and sale of oleomargarine 
which is made in imitation of yellow butter, when such 
‘oleomargarine has been imported from another State. 
We wish and are bound to conform to that decision, 
and to adopt the change which it has made in the law 
as heretofore understood in this Commonwealth, to 
the extent that the decision goes, either in express 
terms or by necessary implication. If however any 
further step is to be taken in that direction, it is bet- 
ter that it should be done by the tribunal which can 
declare and settle the law for all the States alike, than 


for us to make a decision not sanctioned by our own | 


convictions, and perhaps not required by the views of 
constitutional rights and obligations entertained by 
the tribunal of last resort. 

In cases where the constitutional provision that 
Congress shall have power to regulate commerce with 
foreign nations and among the several States has not 
been involved or considered, legislation of the charac- 
ter of the Statute of 1891, chapter 58, is supported not 
only by the custom of this Commonwealth, and by 
previous decisions of this court, but by a great weight 
of authority elsewhere. The statutes and decisions in 
relation to the sale of milk to which water has been 
added, and of milk below a certain standard of qual- 
ity, furnish the most obvious examples arising in this 
Commonwealth, as showing that the Legislature has 
rested and been vindicated partly on the ground of 
promoting the health of the community, but more es- 
pecially on the ground of protecting the public from 
fraud. Pub. Stat., chap. 57, §5; Stat. 1886, chap. 318, 
§2; Com. v. Waite, 11 Allen, 264; Com. v. Furren, 9 id. 
489; Com. v. Evans, 132 Mass. 11; Com. v. Holt, 146 id. 
38: Com. v. Schaffner, id. 512; Com. v. Wetherbee, 
153 id. 159; State v. Campbell, 64 N. H. 402; State v. 
Smyth, 14 R. 1.100; People v. West, 106 N. Y. 293. See 
also the statutes relating to vinegar (Stat. 1884, chap. 
307); to adulterated drugs and food (Stat. 1882, chap. 
263, $1); and wholly prohibiting the sale of jewelry, 
feathers and certain other articles by peddlers (Pub. 
Stat., chap. 68, § 3). In New Hampshire, Missouri, 


Minnesota, New York, New Jersey and Pennsylvania 
statutes prohibiting the sale of oleomargarine made in 
imitation of butter have been upheld by the courts as 
valid. State v. Marshall, 64 N. H. 549; State v. Adding- 
ton, 77 Mo. 110; Butler v. Chambers, 36 Minn. 69; Peo- 
ple v. Arensberg, 105 N. Y. 125; Waterbury v. Newton, 
50 N. J. Law, 534; Powell v. Com., 114 Penn. Stat. 265. 








In People v. Arensbery the decision rested expressly 
upon the distinction between oleomargarine made in 
imitation or resemblance of butter and other oleo- 
margarine which was not intended to be passed off for 
butter. In Powell v. Com. the court, by Mr. Justice 
Sterrett, say: ‘If an article of food is of such a char- 
acter that few people will eat it, knowing its real 
character, if at the same time it is of such a nature that 
it can be imposed upon the public as an article of food 
which is in common use, and against which there is no 
prejudice, and if in addition to this there is probable 
ground for believing that the only way to prevent the 
publie from being defrauded into purchasing the coun- 
terfeit article for the genuine is to prohibit altogether 
the manufacture and sale of the former, then we think 
such a prohibition may stand as a reasonable police 
regulation, although the article prohibited is in fact 
innocuous, and although its production might be found 
beneficial to the public, if in buying it they could dis- 
tinguish it from the production of which it is the imi- 
tation.”’ 114 Penn. St. 295, 296. This case was carried 
by writ of error to the Supreme Court of the United 
States, and the judgment of the State court was af- 
firmed. Powell v. Pennsylvania, 127 U. 8. 678. See 
also Patterson v. Kentucky, 97 id. 501; Mugler v. Kan- 
sas, 123 id. 625. 

The only question therefore respecting which there 
is occasion to doubt, is that arising under the provision 
giving to Congress power to regulate commerce among 
the several States. It is always conceded that States 
may pass laws to prevent the introduction within their 
limits of certain kinds of articles. No full and final 
enumeration has been made or attempted of articles 
which thus remain subject to the exercise of the po- 
lice power. In Rahrer’s Case, 140 U.S. 545, the court 
quote with approval the language of Mr. Justice Cat- 
ron in the License Cases, 5 How. 599: ‘If from its na- 
ture it does not belong to commerce, or if its condi- 
tion, from putrescence or other cause, is such when it 
is about to enter the State that it no longer belongs to 
commerce, * * * thenthe State power may exclude 
its introduction.’’ And again: ‘‘ That which does not 
belong to commerce is within the jurisdiction of the 
police power of the State.”’” 140 U.S. 557. In Bowman 
v. Railway Co., 125 id. 465, the court say: ‘* Doubt- 
less the States have powerto provide by law suitable 
measures to prevent the introduction into the States 
of articles of trade which, on account of their existing 
condition, would bring in and spread disease, pesti- 
lence and death, such as rags or other substances in- 
fected with the germs of yellow fever or the virus of 
small-pox, or cattle or meat or other provisions that are 
diseased or decayed, or otherwise from their condition 
and quality unfit for human use and consumption. 
Such articles are not merchantable; they are not le- 
gitimate subjects of trade and commerce.” 125 U.S. 
489. The right to exclude convicts, paupers, idiots and 
lunatics and persons likely to become a public charge, 
as well as persons afflicted by contagious or infectious 
diseases, was also fully recognized, 125 U.S. 492, and 
cases cited. These doctrines are also stated in Leisy v. 
Hardin, where it is declared that ** the power to regu- 
late commerce among the States is a unit, but if par- 
ticular subjects within its operation do not require the 
application of a general or uniform system, the States 
may legislate in regard to them, with a view to local 
needs and circumstances, till Congress otherwise di- 
rects.”” 1385 U. S. 108. And again: ‘* Where the sub- 
ject-matter requires a uniform system as between the 
States, the power of controlling it is vestel exclusively 
in Congress, and cannot be encroached upon by the 
States; but where, in relation to the subject-matter, 
different rules may be suitable for different localities, 
the States may exercise powers which, though they 
may be said to partake of the nature of the power 





sr ee 











| 








Re SS>-¥ 





THE ALBANY LAW JOURNAL. 33 





granted to the general government, are strictly not 
such, but are simply local powers which have full oper- 
ation until or unless circumscribed by the action of 
Congress in effectuation of the general power.”’ 135 U. 
S. 109, citing Cooley v. Port Wardens of Philadelphia, 
12 How. 299. 

The difficulty of drawing a clear line of distinction 
between articles which, from their nature, the legis- 
lature of a State may exclude as injurious to health or 
morals, and those which must be deemed to be proper 
objects of commerce, is obvious. Nor is it more easy 
to define with exactness what subjects should be con- 
sidered so far local that statutes in respect to them 
may properly be passed by a State though incidentally 
affecting commerce among the several States, until 
Congress provides otherwise. But all we have to deal 
with at present is the particular question now before 
us. The Legislature, while allowing the sale of oleo- 
margarine in such form as will indicate its real char- 
acter to the consumer, has determined that its manu- 
facture and sale, when it is made in imitation of yel- 
low butter, isso productive of deception and fraud as 
to call for a prohibition of such manufacture and sale. 
This mischief has been found toexist here. It may or 
it may not exist in equal force elsewhere. The action 
of the Legislature must be presumed to have been 
taken upon full investigation, and upon reasonable 
grounds. This presumption in favor of substantially 
similar legislation of another State is thus expressed 
by the Supreme Court of the United States: ‘*The 
Legislature of Pennsylvania, upon the fullest investi- 
gation, as we must conclusively presume, and upon 
reasonable grounds, as must be assumed from the rec- 
ord, has determined that the prohibition of the sale, 
or offering for sale, or having in possession to sell, for 
purposes of food, of any article manufactured out of 
oleaginous substances or compounds other than those 
produced from unadulterated milk, or cream from un- 
adulterated milk, to take the place of butter produced 
from unadulterated milk, will promote the public 
health and prevent frauds in the sale of such articles.” 
Powell v. Pennsylvania, 127 U.S. 676, 678. See also 
Patterson v. Kentucky, 97 id. 501, 504. By the statute, 
oleomargarine which is not deceptive in its character 
may be sold under certain regulations. Oleomargarine 
whicb is deceptive, and which is designed and is likely 
to be passed off for something different from what it 
really is, must not be made or sold within the State. 
This prohibition is applicable to residents and non- 
residents alike. The question is, may a State protect 
itself against articles so prepared as to deveive the 
public? No such question as this arose or was dis- 
cussed in Leisy v. Hurdin. Accepting the decision in 
that case as settling the law for intoxicating liquors of 
gepuine quality, which are what they purport to be, 
and for tobacco and other articles which are included 
in the same category of genuine products or com- 
pounds, there isa wide distinction between them and 
articles which are manufactured with a purpose to 
pass them off for something different from what they 
purport to be. If the statute under consideration had 
assumed to forbid the sale of all oleomargarine a far 
different question would be presented. But the stat- 
ute is only directed to the suppression of the manufac- 
ture and sale in this Commonwealth of oleomargarine 
which is deceptive. If the sale of imported liquors 
which are genuine is protected, does that protection 
extend so far as to include bogus and imitation liquors 
so prepared as to be passed off for genuine? If the 
public were largely imposed upon by the sale of cigars 
which appeared to consist solely of tobacco, but which 
in reality were principally composed of something else, 
would a statute forbidding the manufacture and sale 
of such deceptive cigars be deemed to interfere with 
the power of Congress under the Constitution? The 





statute does not forbid the mere transportation even 
of deceptive oleomargarine. It may be carried through 
this State or may be brought here for purposes of tem- 
porary storage or forthe consumption of the importer. 
What is forbidden is the manufacture or sale. The 
effect of the statute upon commerce among the States 
is only indirect and incidental. Sherlock v. Alling, 93 
U.S. 99; Waterbury v. Newton, 50 N. J. Law, 534. Can 
it be doubted that the Legislature may provide for the 
seizure and destruction of lottery tickets, although in 
some parts of the country, as they were formerly in 
Massachusetts, lotteries are still sanctioned by law? 
Might not the State exclude a patented invention for 
drawing lotteries. See Vannini v. Paine, 1 Har. (Del.) 
65, cited in 97 U. S. 508. There being a palpable dis- 
tinction between the present case and Leisy v. Hardin 
this court is at liberty to decide upon the validity of 
the statute involved in the present case according to 
its own opinion. 

In the opinion of a majority of the court the enact- 
ment of the statute isa valid exercise of the police 
power which remains in the several States, and it is 
not in violation of the constitutional provision giving 
to Congress the power to regulate commerce among 
the several States. The latter doctrine has also been 
expressly held in New Jersey. Waterbury v. Newton, 
50 N. J. Law, 534. The case of Minnesota v. Barber, 
136 U.S. 313, holds a statute to be invalid which by its 
necessary operation practically excluded from the mar- 
kets of the State all fresh beef, veal, mutton, lamb or 
pork in whatever form, and although entirely sound, 
healthy and fit for food, taken from animals slaugh- 
tered in other States. Such a discrimination is held 
to be beyond the power of the Legislature of a State. 
This decision, in which all the justices concurred, rests 
upou different grounds from Leisy v. Hardin, which is 
not referred to inthe judgment of the court, delivered 
by Mr. Justice Harlan, one of the dissenting justices 
in that case. Brimmerv. Rebman, 188 U.S. 78, follows 
Minnesota v. Barber. In like manner statutes forbid- 
ding the transportation of all Texas cattle, whether 
diseased or not, have been held unconstitutional, on 
the ground that they made no distinction. Railroad 
Co. v. Husen, 95 U.S. 465; Kimmish v. Ball, 129 id. 
217, 221. The Statute of 189], chapter 58, does not fall 
within the principle of these decisions, it being limited 
in its operation to oleomargarine which is in imitation 
of yellow butter, and therefore of «a deceptive charac- 
ter. The result is that in the first case the verdict of 
guilty is to stand and in the second case the prisoner 
must be remanded to jail. 

Ordered accordingly. 


KNOWLTON, J. (dissenting). I cannot agree with 
the majority of the court in their opinion that the 
Legislature of a State has power, under the Constitu- 
tion of the Uaited States, to prohibit commerce in 
oleomargarine. The Constitution of the United States 
is the supreme law of the land. The States, by adopt- 
ing it, gave up of their original powers those whose ex- 
ercise would conflict with the provisions of the Con- 
stitution. Section 8, article 1, provides that Congress 
shall have the power “ to regulate commerce with for- 
eign nations, and among the several States.”’ Indi- 
vidual States cannot legislate in such a way as to in- 
terfere with the exercise of this power by Congress. 
The original right of the several States to regulate 
their internal affairs, in the exercise of their police 
power, to enact laws for the protection of the public 
health, the preservation of the public morals, and the 
protection of the people from noxious trades, and from 
frauds and crimes, not having been conferred on Con- 
gress by the Constitution, remains in the State. But 
it is subordinate to the paramount right of Congress to 
exercise the powers expressly conferred by the Con- 
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stitution. The States have given up so much of their 
police power as would involve in its exercise interfer- 
ence with commerce in any article in which commerce 
is permitted by Congress. If the interests of com- 
merce and the interests of the people in their domestic 
affairs are involved at the same time in any business, 
so that legislation in one interest would conflict with 
legislation in the other interest, the protection of these 
domestic interests, so far as they are connected with 
commerce, is left to Congress, which can legislate as it 
chooses in itsown field. When the Constitution was 
framed the people apparently thought that Congress 
could be trusted to make regulations in regard to com- 
merce which would have proper relation tu the inter- 
ests of the people in their domestic affairs. When the 
jurisdiction of a State comes in conflict with the na- 
tional jurisdiction on acommon field, one must give 
way, and the higher authority must be asked to legis- 
late properly, having due regard to the interest which 
is made subordinate. So when it was understood that, 
under the laws then existing, none of the States could 
interfere with commerce in intoxicating liquors, and 
that the interests of the people of many of the States 
would be promoted by laws which might restrict that 
commerce, Congress was appealed to, and an act was 
quickly passed subjecting this kind of commerce to 
restrictive laws enacted by the States for the protec- 
tion of the people in this respect. Act Aug. 8, 1890 (26 
U.S. Stat., p. 313, chap. 728); In re Rahrer, 140 U.S. 
545. Thus we have a harmonious system which secures 
all the people of the United States from the imposition 
of restrictions on commerce through the narrow or 
selfish policy of the people of any State, and at the 
same time furnishes protection in reference to such 
matters connected with commerce as are ordinarily 
the subject of police regulation by commercial laws 
adapted by Congress to the requirements of the peo- 
ple in respect to these matters. These propositions 
are, in substance, embodied in the recent decisions of 
the Supreme Court of the United States. In the case 
of Leisy v. Hardin, 135 U.S. 100, in which a statute of 
the State of lowa probibiting the sale of intoxicating 
liquors was considered in itsapplication to a sale made 
in the original package by one who imported the 
liquor from a neighboring State, it was held that, in 
reference to liquors so imported and sold the statate 
was of no effect, because of its interference with inter- 
State commerce. This decision has since been fol- 
lowed in Lyng v. Michigan, 185 U.S. 161; Minnesota 
v. Barber, 136 id. 313; Brimmer v. Rebman, 138 id. 78, 
and Voight v. Wright, 141 id. 62. Seealso Iv ve Rahrer, 
140 id. 545; Crutcher v. Kentucky, 141 id.61; Gibbons v. 
Ogden, 9 Wheat. 1; Brown v. Maryland, 12 id. 419. 
Leisy vy. Hardin expressly overruled Peirce v. New 
Hampshire, 5 How. 504, which for a long time had been 
supposed to settle the law in regard to the sale of in- 
toxicating liquors brought from one State to another. 
But the principle on which Peirce v. New Hampshire 
was decided, namely, that until Congress passes an act 
expressly authorizing commerce in an article, the 
States may prevent the importation of it, had previ- 
ously been declared erroneous in cases in which it was 
held that the absence of legislation by Congress in re- 
gard to commerce in ordinary articles of trade between 
the States was equivalent to a declaration that such 
commerce should be free and unrestricted. Stute 
Freight Tax Case, 15 Wall. 232; Welton v. State of Mis- 
souri, 92 U. 8.275; Bowman v. Railway Co., 125 id. 465; 
Robbins v. Shelby County Taxing Dist., 120 id. 489; Le- 
loup v. Port of Mobile, 127 id. 640; Asher v. Texas, 128 
id. 129; Stoutenburgh v. Hennick, 129 id. 141. The de- 
cision in Leisy v. Hardin was nothing more than the 
application toa particular subject of general princi- 
ples which had previously been established by the 
court. It had long before been held that a State could 











not restrict the sale in the original packages of liquor 
imported from foreign countries, and the prohibiting 
and restrictive statutes of the States had always ex- 
cepted such liquors from their provisions. Brown v. 
Maryland, 12 Wheat. 419. But the Constitution gives 
the States no more power to interfere with commerce 
among the States than with commerce with foreign 
nations, and when it was settled that Congress was 
not called upon to make enactments in regard to par- 
ticular articles in order to protect them, and that si- 
lence was equivalent to an express declaration that 
commerce should be unrestricted in all articles of such 
a nature as ordinarily to be subjects of purchase and 
sale, the decision in Leisy v. Hardin followed of ne- 
cessity. The result could have been avoided only by 
holding that intoxicating liquors were not articles of 
commerce, and todo that would have been to contra- 
dict afact of common knowledge, as well as to set 
aside our laws in regard to import duties, and also the 
previous decisions of the court. Brown v. Maryland, 
ubi supra. 

It is held that, as to matters of merely local concern, 
calling for special rules adapted to the locality, the 
States may pass laws affecting commerce in the ab- 
sence of controlling action by Congress. Cooley v. 
Port Wardens of Philadelphia, 12 How. 299. But where 
the subject is national in its character, demanding one 
uniform system, like transportation from State to 
State, and trade between citizens of different States, 
there can be no local legislation without the express 
authority of Congress. I understand that the majority 
of the court treat these propositions as settled by the 
Supreme Court of the United States, but hold that 
oleomargarine is not an article which in its nature 
would ordinarily be a subject for traffic, and is not en- 
titled to protection under the implied declaration of 
Congress that commerce in such articles shall not be 
interfered with by the Legislature of a State. Un- 
doubtedly there are articles so dangerous to life or 
health that they cannot properly be subjects of com- 
mercial dealings. Crutcher v. Kentucky, 141 U. S. 47, 
60; Zn re Rahrer, 140 id. 545, 555; Bowman v. Railway 
Co., 125 id. 465, 489. To such an article the Constitu- 
tion of the United States has no application, and in re- 
gard to such Congress has no right to legislate. This 
is to be taken as a fact under the report that the oleo- 
margarine sold by the petitioner is a valuable article 
of food, wholesome, palatable and nutritious. It is 
also agreed that it was manufactured and sold in ac- 
cordance with the requirements of the act of Congress 
of August 2, 1886, which contains elaborate provisions 
regulating the manufacture and sale of this product, 
It must therefore have had upon each package ‘of ita 
printed label, showing that it was oleomargarine le- 
gally manufactured. 24 U.S. Stat., chap. 840,§ 7. It 
is agreed that it naturally had alight yellowish color, 
and that it was artificially colored in imitation of yel- 
low butter by the use of coloring matter which is not 
deleterious. Itis a fact of common knowledge that 
butter is often artificially colored yellow, because it is 
generally considered more attractive and desirable 
when so colored than when very light in color. This 
is doubtless equally true of oleomargarine. The only 
ground on which it can be contended that oleomarga- 
rine like that sold by the petitioner is not an article 
which may be dealt in by merchants under the com- 
mon law, and may bea subject of commercial regula- 
tion under the Constitution, is the fact that by reason 
of its appearance it may be fraudulently sold for some- 
thing better than it is. If all articles whose appearance 
makes it easy to deceive purchasers in regard to their 
qualities should be excluded from commerce and de- 
nied protection under the Constitution, the business 
of our merchants would be small indeed. I think we 


are hardly prepared to hold that nocloth whose fabric 
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is so carded and spun and woven and finished as to 
give it the appearance of being wholly wool, when in 
fact it is in part cotton, can beasubject of commercial 
transactions, or that no jewelry which is not gold, but 
is made to resemble gold, and no imitations of precious 
stones, however desirable they may be considered by 
those who wish to wear them, shall be deemed articles 
of merchandize, in regard to which Congress may 
make commercial regulations. The prevention of 
frauds is recognized as a ground for the exercise of 
the police power, but the possibility that persons may 
be deceived in the qualities of goods which they buy 
furnishes the least important of all the reasons for pro- 
tective legislation. Danger to life or health or morals 
is a far more important ground for interference with 
individual action. It seems to me that the fact that 
intoxicating liquors are often so used us to promote 
crime, ruin health and produce poverty and degrada- 
tion furnishes a ten-fold stronger reason why the court 
in Leisy v. Hardin should have held that they were 
not articles of commerce within the meaningof the 
Constitution, than the possibility that oleomargarine, 
which is a good, wholesome food, may be sold for but- 
ter furnishes for excluding it from the marts of the 
world. 

The exception to which I have referred should be 
construed with great strictness, and any thing which 
is valuable for use, and which people may wish to buy 
and sell, should not be declared an outlaw in the 
realms of trade without strong reasons for the decla- 
ration. The question before us is one of fact, whether 
oleomargarine colored in the usual way is not to be 
recognized as an article to be bought and sold among 
merchants. It is a question which has reference, not 
to the desires or interests of the people of any particu- 
lar neighborhood, but to the interests of the civilized 
world. It ought to be decided by us upon the facts 
agreed, as it should be by Congress, or by any of the 
Federal courts. If it isa proper article of commercial 
traffic, our Legislature had no jurisdiction to legislate 
against the importation and sale of it in the original 
packages, and if the Statute of 1891, chapter 58, be 
deemed a declaration that it is not an article of com- 
merce, the declaration, being one which the Legisla- 
ture had no authority to make, is of no effect. A. Leg- 
islature or a court whose jurisdiction depends on the 
existence of a certain fact, can do nothing toward cre- 
ating for itself a jurisdiction by declaring that the fact 
exists when it does not exist. In this respect the ques- 
tion arising under the Constitution of the United 
States stands differently from those arising under the 
Constitution of our State. In reference to the latter, 
it being possible to practice frauds in the sale of this 
commodity, and the stutute professing to be enacted 
for the protection of the people in this particular, and 
it not appearing that this profession is entirely un- 
founded, the court cannot inquire into the correctness 
of the decision of the Legislature, or the wisdom of its 
action within its field. But in respect to the former, 
the legislative declaration goes for nothing unless the 
fact exists which gives jurisdiction to make it. The 
question decided in Powell v. Pennsylvania, 127 U. 
S. 678, cited in the opinion of the majority, had no ref- 
erence to the article of the Constitution now under 
consideration, nor to a case where the Legislature had 
no jurisdiction to act. Upon the question in issue we 
have the opinion of Congress, expressed in the act of 
\ugust 2, 1886, which makes the manufacture of oleo- 
margarine a source of internal revenue to the United 
States, and speaks as strongly as language can in favor 
of the proposition that this product may properly be 
manufactured and carried from place to place and sold. 
1 understand that in Euaton’s Case, 12 Sup. Ct. Rep. 
764 (just decided), which [ have not yet seen, the Su- 
preme Court of the United States has recognized the 





validity of this act, and impliedly held that oleomarga- 





rine isa legitimate article of commerce. It seems to 
me that oleomargarine, legally manufactured, which 
is absolutely unobjectionable except that by reason of 
its resemblance to butter dishonest persons may sell it 
for butter, is as much a subject of commercial dealings 
as any thing else which is bought and sold among mer- 
chants. No authority has come to my knowledge 
which tendsat all to show that such a commodity is 
not an article of commerce. It is very proper that 
stringent laws should be passed to prevent frauds in 
the sale of it, but in my opinion we cannot say that 
Congress has no power to make laws which will secure 
the right to export it or import it, or to sell it any- 
where in the original package. I will not discuss the 
question whether the statute should be held unconsti- 
tutional, or merely imperative and in abeyance, so long 
as commerce in Oleomargarine is left by Congress un- 
restricted. See /n re Rahrer, 140 U. S. 545; Com. v. 
Gugne, 153 Mass. 205; Com. v. Calhane, 154 id. 115. 

lam authorized to say that Lathrop, J.,concurs in 
this opinion. 


—_——_—_¢—____— 


NEW YORK COURT OF APPEALS AB- 





STRACTS. 
AGENCY—LIABILITY OF AGENT TO THIRD PERSON.— 
Where defendant, who was agent to procure con- 


tracts for certain land ‘in accordance with printed 
contracts furnished,’ employed plaintiff to make the 
contracts, giving instructions for their execution dif- 
ferent from the printed contracts, he is personally lia- 
ble to plaintiff for the services. Second Division, May 
31, 1892. Taylor v. Nostrand. Opinion by Parker, J. 
12 N. Y. Supp. 180, affirmed. 

CONTRACTS—BUILDING—DELAY IN WORK.—A build- 
ing contract provided for $10 damages per day for de- 
lay in completion of the work after a certain day, if 
the delay should “ arise from any act or default on the 
part” of the contractor. Delay from strikes was ex- 
cepted from the provision. The subcontractor for the 
wood-work made alike agreement with the contractor, 
and gave him a bond for strict performance of his 
agreement. There was a delay of one hundred and 
thirty days in the mason work on which the wood- 
work was dependent, for which the subcontractor was 
not responsible. Within that time the owner availed 
himself of a provision of the contract that if sufficient 
materials or workmen were not supplied, he might 
finish the work and deduct the expense, and the work 
thus done by him was completed and the building oc- 
cupied forty days after the expiration of the delay of 
one hundred and thirty days. It was found that the 
subcontractor was delayed two or three weeks by a 
strike, four or five days by delay of the owner in mak- 
ing a decision in regard to certain specified work, 
thirty days by plumbers working under a contract 
with the owner, and that be did extra work amount. 
ing to $260, the time occupied in which was not shown. 
Held, that these facts may have relieved the subcon- 
tractor from the responsibility of the delay during the 
last forty days. Second Division, May 381, 1892.  Gut- 
man v. Crouch. Opinion by Bradley, J. Follett, C. J., 
and Vann and Landon, JJ., dissenting. 10 N. Y. Supp. 
275, affirmed. 

CONVERSION—JOINT VERDICT.—-In an action for con- 
version it appeared that on the expiration of a lease to 
plaintiffs from defendant S., plaintiffs left on the prem 
ises the property alleged to have been converted, con- 
sisting of fixtures which would become part of the 
realty and vest in the lessor unless removed during 
the term. S. afterward leased the premises to defend- 
ant W., who refused to deliver the, fixtures to plaintiffs. 
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Plaintiffs testified that they left the fixtures on the 
premises under an agreement with S. that they should 
be sold for plaintiff's benefit. Held, thatit was not er- 
ror for the court, in reply to a question asked by the 
jury, to state that the verdict, if in favor of plaintiffs, 
must be “against both defendants,’’ since there could 
be no question as to a conversion by each defendant, 
if it should be found that the agreement to leave the 
fixtures on the premises was in fact made. March 1, 
1892. Thorn v. Sutherland. Judgment affirmed on 
opinion of Ingraham, J., below. 16 N. Y. Supp. 831, 
affirmed without opinion. 


CORON ER—COMPENSATION—ACCOUNTING FOR FEES 
RECEIVED.—Chapter 521, section 2, Laws of New York 
of 1880, amending the charter of New York city of 
1873, by providing that ‘“‘no officer or person who is 
paid a salary for his services from the city treasury” 
shall receive for his own use any fees, etc., paid to him 
in his official capacity, but such fees, etc., shall be the 
property of thecity, is not restricted to such officers as 
had been officers of the municipal corporation before the 
consolidation of the city and the county of New York, 
by chapter 304, Laws of 1874, but applies to all public 
officers in the city to whom asalary is paid by the city, 
including coroners, aud under that provision, re- 
enacted in the New York City Consolidation Act (§ 56), 
construing with it the previous provision of chapter 
256, section 1, Laws of 1878, re-enacted in the Consoli- 
dation Ac (8 1767), that the salary and allowance 
thereby directed to be paid to each coroner should be 
in lieu for his fees,ete., acoroner of the city and county 
is not entitled to such salary until he bas paid into the 
city treasury all fees received by him for his services 
in performing the duties of sheriff, and produced a re- 
ceipt for such payment, as required by said section 56. 
March 25, 1892. People, ex rel. Schultze, v. Myers. Af- 
firmed on opinion below. 16 N. Y. Supp. 332. 

CORPORATIONS —NON-USER OF FRANCHISES— DISSO- 
LUTION—PLEADING.—A complaint in an action by the 
people, for the dissolution of a corporation, alleging 
that defendant, a corporation, whose certificate stated 
its object to be the buying and selling of milk, had ever 
since its incorporation (uine years before) failed and 
neglected to act for the purposes embraced in its char- 
ter, and had never bought or sold milk, but that it was 
fraudulently incorporated in pursuance of an unlawful 
combination on the part of the milk dealers to control 
the market price at which it should be bought and 
sold, and that its sole business had been such unlawful 
control, states a cause of action for dissolution for non- 
user of corporate franchises, the allegations of con- 
spiracy being sufficient to show that, though the cor- 
poration was a private one, it was to the public inter- 
est that it be dissolved. April 19, 1892. People v. Milk 
Exchange. Opinion by Peckham, J. 17 N. Y. Supp. 
600, mem., affirmed. 


CRIMINAL LAW—EXTORTION—THREATS—INJURY TO 
BUSIN ESS—UNLA WFULINJURY--ENCOURAGING STRIKE. 
—(1) An injury to one’s *‘business”’ is an injury to 
his property, within the Penal Code, sections 552, 553, 
defining *‘ extortion’ as procuring the property of an- 
other by means of fear induced by threats to injure his 
“property.” (2) A threat by one representing himself 
to have control of certain striking employees, that un- 
less the employer paid him acertain amount the em- 
ployees should not return to work, whereby the 
employer's business would continue to be suspended, 
is a threat to do an ‘unlawful injury,’’ within the 
Penal Code, section 553, declaring that fear, such as 
will constitute extortion, may be induced by a threat 
to do an unlawful injury to the business of the person 
threatened. May 24, 1892. People v. Barondess. 
Opinion per Curiam. Gray, O’Brien and Maynard, 
JJ., dissenting. 16 .N. Y. Supp. 436, reversed. 











CRIMINAL LAW—CHARACTER OF ACCUSED—INSTRUC- 
TIons.—The court having instructed the jury that 
proof of defendant’s good character raised the ques- 
tion whether he was a man who would likely commit 
the crime charged, and that it would actually out- 
weigh evidence that might otherwise appear conclu- 
sive, and in a doubtful case turn the scale in defeud- 
ant’s favor, there was no error in a further charge that 
good character would not avail defendant, if the crime 
had been satisfactorily proven beyond a reasonable 
doubt. May 3, 1892. People v. Sweeney. Opinion by 
Peckham, J. 13N. Y. Supp. 25, affirmed. 


DEED—CANCELLATION FOR FRAUD—NEGLIGENCE.— 
Where a deed is obtained by the fraudulent represen- 
tation of the grantee and her attorney that it was only 
aninstrument authorizing the collection of the rents, 
an action to cancel the same is not defeated by the fact 
that the grantors did not read the deed but relied on 
the professional knowledge of the attorney and the 
grantee’s affection for them as their aunt. Institution 
v. Burdick, 87 N. ¥. 40, followed. Second Division, 
May 31, 1892. Smith v. Smith. Opinion by Landon, J. 
11 N. Y. Supp. 630, affirmed. 

EASEMENTS — CREATION — RUNNING WITH LAND.-— 
Plaintiff for many years was owner of a lot appurte- 
nant to which was the right to take water from aspring 
on another lot across the street. Prior to 1882 plaintiff 
took water therefrom in pails, but in that year a 
wooden pipe having been laid from the spring along 
the street past plaintiff's premises, to convey water to 
other premises, plaintiff and the owner of the lot on 
which the spring existed executed their several con- 
veyances to each other, both of which recited the exis- 
tence of plaintiff's right to take water from the spring. 
The conveyance to plaintiff, in consideration of the re- 
lease by plaintiff, his heirs and assigns, of all right and 
title to the spring, granted to plaintiff, his heirs and as- 
signs the right to take by a half-inch pipe, from the 
main pipe leading from the spring along the street, all 
the water necessary for the family use of plaintiff, his 
heirs, etc., holding and occupying the said lot. Plain- 
tifl’s conveyance recited that, in consideration of the 
rights and privileges conveyed to him, he released all 
right, title and interest in the spring. Held, that un- 
der the conveyances plaintiff acquired the right to use 
a definite part of the water flowing from the spring, 
creating an easement running with the land. Second 
Division, May 31, 1892. Cady v. Springville Water- 
works Co. Opinion by Follett, C. J. 10 N. Y. Supp. 
570, affirmed. 


EMINENT DOMAIN—COMPENSATION—TRANSFER OF 
TITLE.—An abutting owner sued an elevated railroad 
company for damages for the permanent depreciation 
in the value of his property by the operation of its rail- 
road. He died pending the action, which was revived 
by his executors, who recovered a judgment for the 
full loss. Afterward the will under which the execu- 
tors acted was adjudged invalid, and the premises were 
suld in a partition suit. Held, that the payment of 
such judgment did not affect the purchaser’s right to 
restrain the operation of the railroad in front of the 
premises, since the executors, having no title, did not 
represent the heirs. Second Division, May 31, 1892. 
Mitchell v. Metropolitan El. Ry. Co. Opinion by Par- 
ker, J. 9 N. Y. Supp. 829, affirmed. 

FRAUD—CONVEYANCES—RIGHT OF GRANTOR TO RE- 
COVER—ESTOPPEL—CostTs.—(1) Where a person pur- 
chases land, and has the deed made in the name of M., 
the heirs of the purchaser having alleged, in an action 
for an accounting against the grantees of M., that the 
title was in M. until he conveyed the land to said 
grantees, are estopped to claim that because a valid 
delivery of the deed to M., and acceptance by him, are 
not proved, the title never vested in M. (2) A debtor 
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who buys land and has it conveyed to another in order 
to defraud creditors has no legal estate in the land 
which he can recover during his life-time, or transmit 
to his heirs, and it is immaterial that the grantee is 
not a participant in the fraud. (3) Where the referee, 
deciding for defendant, refuses to allow costs, and the 
General Term, affirming the judgment, also refuses 
costs, the Court of Appeals will assume, though the 
reason is not apparent, that the evidence justified the 
denial, and on affirming the judgment will also deny 
defendant costs. Second Division, May 31, 1892. Rob- 
ertson v. Sayre. Opinion by Follett, C.J. 6 N.Y. 
Supp. 649, affirmed. 


PAROL EVIDENCE TO AFFECT WRITING.—In a written 
contract by which plaintiff was to sink iron piles for 
defendant, and put girders thereon, there was a pro- 
vision that plaintiff ‘put all iron in place in thirty 
days after sufficient iron has been delivered, and pro- 
vided that the iroa is delivered in regular order and 
quantity, and that the floor is laid as fast as required 
for the erection of the iron.” Held, that this did not 
show an agreement by defendant to lay the floor as 
fast as required for the erection of the iron, and parol 
evidence of such an agreement was inadmissible. 
Second Division, May 31, 1892. Case v. Phanix Bridge 
Co. Opinion by Brown, J. 11 N.Y. Supp. 724, reversed. 


PLEADING—AMENDMENT—HARMLESS ERROR--TRIAL 
—INSTRUCTIONS.—(1) In an action for wages alleged to 
be due under a contract of hiring, the sole issue pre- 
sented by the pleadings was whether plaintiff had per- 
formed his part of the contract. While all the corre- 
spondence between the parties, introduced by plaintiff, 
was relevant to the issue, some of it contained evi- 
dence which would have been competent on the ques- 
tion of a wrongful discharge of plaintiff, and at the 
close of plaintiff's case defendant moved to dismiss the 
complaint on the ground that the action was one to re- 
cover wages, and that the proof showed a discharge 
prior to the period for which the wages were claimed. 
On plaintiff's motion the court granted leave to amend 
the complaint so as to conform to the proof, but the 
court still adhered to the issue made by the original 
pleadings as if no such motion had been made or 
granted. Held, that defendants were not injured by 
the court granting the request. 50 N. E. Rep. 594, af- 
firmed. (2) Where such letters do not amount to adi- 
rect discharge, but contain some expressions tending 
to show a discharge, it is proper to leave the question 
of discharge to the jury. May 3, 1892. Dester v. 
Ivins. Opinion by O’Brien, J. 


PLEDGE—OF BOND—SALE BY PLEDGEE.— A note 
given by plaintiff recited that certain bonds had been 
pledged to defendant as collateral, with authority to 
sell without notice, and provided that in case of de- 
preciation in their market value, a payment should be 
made on account, or additional security given, and in 
case of failure to do so, the note should be payable 
forthwith, and defendant might immediately reim- 
burse itself by sale of the bonds. After the maturity 
of the note plaintiff asked defendant’s indulgence for 
afew days, which was granted. Afterward defendant 
sold some of the bonds, and reported the sales to plain- 
tiff, who found no fauls with them. Five months after 
the note had matured plaintiff wrote defendant to ap- 
ply the interest accruing on the bonds upon the note. 
Defendant declined to do so, and stated that it wished 
the loan paid, and soon afterward, when the bonds 
were declining, sold the remainder, leaving a balance 
due on the note. Held, that defendant’s right to sell 
the bonds at any time after the maturity of the note 
was not affected by any thing that occurred between it 
and plaintiff. May 24, 1892. Williams v. United States 
Trust Co. of New York. Opinion by Earl,C. J. 14.N. 
Y. Supp. 502, affirmed. ‘ 





RECEIVERS—LIABILiTY—EXCEPTIONS TO VERDICT— 
REVIEW—INSTRUCTIONS.—(1) The facts that a receiver 
admitted his appointment and qualification as such 
and was in possession of the premises, the lease of 
which belonged to the estate for which he was ap- 
pointed, and paid the rentsand taxesup to a certain 
date, sufficiently show his acceptance of the lease so as 
to make him liable forrents and taxes accruing after 
that time. (2) Under 4 Revised Statutes (8th ed.}, 
page 2556, providing that leases for years go to the ex- 
ecutor or administrator of a deceased person as per- 
sonalty, a receiver of the personal estate of a decedent 
takes title to premises demised under a lease, and is 
liable for the rent. (3) A general exception to the di- 
rection of the verdict does not raise, on appeal, the 
question that the judgment is excessive, or that it in- 
cludes improper items. (4) Where a portion of a 
charge excepted to is correct, and no qualification is 
asked, a general exception raises no question for con- 
sideration on appeal. Second Division, April 26, 1892. 
Wells v. Higgins. Opinion by Vann, J. 5 N. Y. Supp. 
895, affirmed. 


REs ADJUDICATA—BREACH OF CONTINUING CONTRACT 
—PLEADING.—Where the answer in an action for 
breach of a contract to pay commissions for the sale of 
merchandize alleged that a judgment had already been 
recovered by plaintiff for an alleged breach of the 
same contract, and the judgment-roll, introduced in 
evidence without objection, showed that commissions 
had been sought to be recovered up toa certain date, 
and that judgment was rendered for commissions 
earned during only one month, such judgment was a 
bar to a further action on the contract where the com- 
plaint did not allege that it remained in force beyond 
the time covered by the first action, though the answer 
did not aver that the two actions were identical. Sec- 
ond Division, May 31, 1892. Montrose v. Wanamaker. 
Opinion by Follett, C. J. 11 N. Y. Supp. 106, re- 
versed. 

SALE—BREACH OF CONTRACT—RESCISSION—NONSUIT 

—ERROR CURED.—(1) Default inthe payment of notes 
given for merchandize constitutes a breach of contract 
justifying .the seller in treating the contract as re- 
scinded, and suing for the value of the merchandize 
already furnished. (2) Where the seller fully estab- 
lishes his case, but} fails to surrender the notes, the 
court’s refusal to grant a nonsuit will not be reversed 
in the Court of Appeals, where the only ground for 
dismissal was ‘‘ because of a variance between the alle- 
gations of the complaint and the plaintiff’s proofs,”’ 
such objection being too general to be considered. (3) 
The error, if any, in refusing the nonsuit, was cured 
by the surrender of the notes in open court before the 
close of the case. Second Division, May 31, 1892. Ko- 
komo Strawboard Co. vy. Jaman. Opiniou by Parker, J. 
11 N. Y. Supp. 329, affirmed. 
REMEDIES OF PURCHASER--DEFECTIVE QUAL- 
1ry.—A purchaser of lumber, who declines to accept 
because it is not of the stipulated quality, is not con- 
fined to a rescission of the contract, and a recovery of 
the money paid for freight and custom duties, and for 
storage, but may recover also damages as for a breach 
of the contract. Second Division, May 31, 1892. Tay- 
lor v. Saxe. Opinion by Brown, J. 10N.Y. Supp. 869, 
reversed. 


STATUTE OF FRAUDS—AGREEMENTS NOT TO BE PER- 
FORMED WITHIN A YEAR.—(1) A letter containing the 
terms of an agreement, but not signed by one of the 
parties, was dated November 27, and stated that the 
agreement was to take effect December 1 ‘for one 
year.” Held, that the parties intended that the con- 
tract should go into practical effect on December 1, 
and not that the making of it should be deferred till 
that date. (2) It was the intention of the parties that 
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the contract should continue for one year from Decem- 
ber 1, and not from November 27. (3) A contract 
which by its terms is not to be performed within a 
year, but which contains an option allowing either 
party to terminate it within a year is not within the 
stutute of frauds and need not be in writing. In Trus- 
tees of First Baptist Church v. Brooklyn Fire Ins. Co., 
19 N. Y. 305, the action was upon a fire insurance pol- 
icy dated July 21, 1845, for one year, renewed July 21, 
1846, for a second year, and July 21, 1847, for a third 
year. The property insured was destroyed by fire Sep- 
tember 10, 1848. While the original policy was running 
the parties agreed verbally that, until notice to the 
contrary should be given by one to the other, the de- 
fendant should renew the policy from year to year, 
without further notice, and give a certificate of re- 
newal; that the plaintiff should pay the premiums 
therefor on demand, and the two renewal certificates 
were given pursuant to such agreement. The court, in 
declaring the agreement valid, said: ‘ [t is not the 
meaning of the statute that the contract must be per- 
formed withinayear. If it can be so performed con- 
sistently with the language in which the parties have 
expressed themselves—in other words, if the obligation 
of the contract is not, by its very terms, or necessary 
construction, to endure for a longer period than one 
year—it is a valid agreement, although it may be capa- 
ble of an indefinite continuance. An agreement which 
either party can terminate at any time by a notice to 
the other may be binding so long as the notice is not 
given, but it is not within the language or policy of the 
statute.”’ Plimpton vy. Curtiss, 15 Wend. 356; Moore 
v. Fox, 10 Johns.(244; Fenton vy. Emblers, 3 Burr. 1278; 
2 Pars. Cont. 316. The case came before the court a 
second time, when the first decision was expressly ap- 
proved (28 N. Y. 155, 165), and although repeatedly 
cited since it has never been criticized, so far as our 
investigation has discovered. Kent vy. Kent 
560, 564; Van Woert v. Railroad Co., 67 id. 5 





Smith v. Conlin, 19 Hun, 234, the plaintiff verbally | 


agreed with the defendants in October, 1876, to teach 
school until October 1, 1877, and a year longer if no no- 
tice should be given by either party, at least two weeks 
prior to the expiration of the first year, that the ser- 
vices should then cease. After a careful review of the 
authorities it was held that the agreement was not 
within the statute, although one of the learned justices 
dissented from that conclusion. The subject is illus- 
trated by the following cases, which were not controlled 
by the statute: An agreement to continue “as long 
as the parties are mutually satisfied’’ (Greene v. Har- 
ris, 9 R. 1.401), or fortwo years, or * until | have made 
the net profit of $50,000" (Hodges v. Manuf. Co., 9 R. 
I. 482); or to work until an infant became of age, al- 
though that event could not occur for seven years 
(Peters v. Westborough, 19 Pick. 564); or ** for the 
term of five years, or so loug as A. shall continue to be 
agent of” acertain company (Roberts v. Rockbottom 
Co., 7 Mete. 46); or to eut trees at any time within ten 
years (Kent v. Kent, lo Vick. 569); or any agreement 
which provides prima facie for a performance beyond 
the year, provided it can, consistently with its terms, 
be fulfilled within thaf sime. Peter v. Compton, 1 
Smith Lead. Cas. (7th ed.) 577, note, p. 581. See also 
Manufacturing Co. v. Holbrook, 118 N. Y. 586, 593; 
Dresser v. Dresser, 35 Barb. 573; McLees v. Hall, 10 
Wend. 426; Burlingame v. Manderville, 7 N. Y. St. 
Rep. 858; Browne Stat. Frauds, $281; 1 Reed Stat. 
Frauds, 197, 201. Many contracts referred to in the 
exhaustive note to Peter v. Compton, supra, apparently 
intended to extend longer than one year, were held 
valid on account of the implied contingency of death, 
when that event would necessarily conclude further 
performance. Itis difficult to see why such a contin- 
gency, although not named, and not necessarily con- 


templated by the parties, should save a contract unless 
au contingency provided for by express stipulation and 
acting on the contract in the same way should have 
the same effect. If **an agreement to do orto refrain 
is fully performed by him who keeps it until he is no 
longer capable of doing or refraining ’’ (Doyle v. Dixon, 
97 Mass. 208), why is not an agreement to do or refrain 
fully performed by one who keeps it until he can no 
longer do or refrain, because by the authorized action 
of the other party the contract is terminated? The 
possibility of further performance is effectually ended 
in either case, and the contract is as necessarily com- 
pleted by the one event asthe other. While the whole 
contract hangs on life in the one instance it hangs on 
the reserved option in the other. Where the parties 
agree to carry on business fora period exceeding one 
year, or until the happening of an event which may 
transpire before the end of the year, we think that by 
principle, as well as by the weight of authority, the 
contract is protected from the operation of the statute. 
Second Division, May 31, 1892. Blake vy. Voight. Opin- 
ion by Vann, J. 11 N. Y. Supp. 716, affirmed. 


TAXATION—FOREIGN CORPORATIONS.—(1) A foreign 
corporation which does some of its manufacturing in 
New York, though the greater portion is done in an- 
other State, is within the exception of the Laws of 
1880, chapter 542, section 3, as amended by the Laws of 
1885, chapter 359, providing that any foreign corpora- 
tion doing business in New York shall be taxable there, 
except manufacturing corporations “ carrying on man- 
ufacture within this State.”” (2) Under the 
Laws of 1880, chapter 542, which provides that the basis 
of the taxation of foreign corporations not within any 
of the exceptions ‘‘ shall be the amount of capital stock 
employed in this State,” the value of all goods on hand 
and property and money on deposit and used in busi- 
ness in New York may be considered in estimating the 
amount, but not sales made by sample at its business 
offices in New York, to persons without the State, 
with delivery from its factory in another State. May 
24, 1892. People, ex rel. Seth Thomas Clock Co., v. 
Wemple. Opinion by O’Brien, J. 16 N. Y. Supp. 602, 
reversed. 


TENANCY—IN COMMON—PARTITION—JURY TRIAL.— 
(1) Plaintiff, defendant and one F.,as heirs of their 
deceased father, were joint owners, subject to a mort- 
gage and to their mother’s right of dower, of a certain 
building. The upper part of the building was used for 
living rooms, some of which were occupied by the 
widow and theheirs. The mortgage was assigned to 


} one G., in whose law office defendant was a student, 





and was foreclosed by him. The notice of sale was 
served only on the widow, who was also administra- 
trix, and was published in acountry newspaper, which 
had but little circulation in the city where the property 
wus situated. Plaintiff was then a minor, and no 
guardian had been appointed. Defendant purchased 
the property at the foreclosure sale, paid asmall sum 
in cash, and gave back a mortgage for the residue of 
the mortgage debt. Afterward he procured a quit- 
claim deed from F., paying a substantial price for F.’s 
interest, and enlarged the building. Defendant did 
not disclose his purchase, and plaintiff continued to 
occupy rooms in the building, paying no rent therefor. 
Held, that the title acquired by the defendant was 
subject to a trust in favor of the plaintiff to the extent 
of one-third of the building. (3) Plaintiff, being ignor- 
ant of the purchase by defendant, was not prejudiced 
by a delay of twenty years in suing for partition, dur- 
ing all of which time he was in possession of part of the 
building, paying no rent therefor. (3) Where an ac- 
tion which is triable by jury is noticed by both parties 
forthe Special Term, and no issues are stated, the 
right to a jury trial is waived. March 15, 1892. Col- 
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lins v. Collins. Affirmed on opinion below. 13 N. Y. 
Supp. 28, affirmed without opinion. 


WILL—CONSTRUCTION—MERGER OF TRUSTs.—(1) An 
estate was devised in trust to pay the income to the 
husband of testatrix during his life, and after his 
death to pay one-half the income to her grandson dur- 
ing his life,the other half to accumulate until the 
grandson's death, when the whole of the estate was to 
go to certain charitable institutions. The direction for 
accumulation was unlawful, and the charitable be- 
quests failed because the will was not executed two 
months before the death of testatrix. Held, that the 
trusts in favor of the husband and grandson might be 
sustained, as separable from the invalid provisions. (2) 
The fact that the husband and grandson were the only 
heirs and next of kin, for which reason the husband 
became entitled to the remainder in one-third of 
the personalty, and the grandson after the husband’s 
death would take one-half the estate absolutely, and 
the remainder in the other half subject to a trust in 
his own favor, constitutes no reason why, in either 
case, the trust should be held to merge, especially as 
the grandson refused to consent to a merger of any 
part of the trust. March 1, 1892. Greer v. Chester. 
Judgment affirmed on opinion of Learned, J. 17 N. Y. 
Supp. 238, affirmed without opinion. 


a 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

MUNICIPAL CORPORATIONS—ORDINANCE—REGULA- 
TION OF STREET CARS.—Under a city charter giving 
the council power to pass all ordinances necessary for 
the due administration of justice and the better gov- 
ernment thereof, and to ** cause the removal or abate- 
ment of any nuisance,’’ the passage of an ordinance re- 
quiring a street car company to put ‘fa driver anda 
conductor” on each car is a proper exercise of the 
city’s police power, and a provision in such ordinance 
requiring the police to cause every car not provided 
with a ‘‘driver and conductor ”’ to be returned to the 
stable, is not an attempt at enforcement without trial, 
but merely a means of preventing a nuisance by block- 
ading travel. Clearly no poweris attempted to be ex- 
pressly given in the charter to regulate the number of 
employees on the street railway cars, or how they shall 
be operated, but if the requiring of both a driver and 
a conductor be the exercise of the police power, then 
the provision of the charter above cited authorized 
the enactment of this ordinance. If it be nota police 
regulation, but a mere attempt to enter into and regu- 
late the company’s business, then it cannot be sus- 
tained. These cars run between the cities'of Newport, 
Covington and Cincinnati. The name of the corpora- 
tion indicates the line. They pass through crowded 
thoroughfares and centers of crowded population. 
Persons are constantly getting on and off the cars. 
They are in great part women and children. The cars 
are apt to be crowded, at least in the morning and 
evening, as persons go and return from their business. 
If it be said they have heretofore been operated with- 
out both a driver and conductor, it can also be said 
the cities have grown and the travel has doubtless in- 
creased. While the privilege bas been granted to the 
company to operate a street railway, yet this does not 
deprive the city government of the power to make rea- 
sonable regulations for its enjoyment in such a way as 
will be consistent with the safety of the public. No 
contract right of the company enters into the question. 
There has been no attempt to contract away this 
power. The mere granting of a charter to operate the 
railway did not constitute any such attempt, and if it 
had been attempted, it would be unavailing, because 





government cannot divest itself of the police power, 
and the passage of this ordinance looking to the safety 
of the public, was proper exercise of it, and not un- 
reasonable or oppressive in character. The cases of 
Railroad Co. v. City of Brooklyn, 37 Hun, 413, where a 
city ordinance required both a driver and conductor 
upon each car, and Ravenna v. Pennsylvania Co., 45 
Ohio St. 118, where the ordinance required a railroad 
company to keep a watchman at a street crossing to 
give warning to passers-by of approaching trains, de- 
nied the power of the municipalities to enact the ordi- 
uances, because the State Legislature had reserved to 
itself the power to regulate these matters. And in 
Dart v. People, 51 IL. 286, where an ordinance declared 
all liquor kept within the town forthe purpose of be- 
ing sold or given away and drank within the towna 
nuisance, and directed the police to remove it beyond 
the town limits, it was held they could not seize and 
carry itaway save through a judicial instrumentality, 
as the owner had aright to have it determined whether 
it was kept for sale or gift to be drank in the town, as 
in that event only was it declared to be a nuisance. 
Obviously these cases ure not like this one. It is said 
however that no power existed to direct the return of 
a car not having both a driver and a conductor to the 
stable; that this isan enforcement of the ordinance 
without atrial, and the infliction of punishment be- 
fore the party has been found guilty by judicial pro- 
cess. It ,is in no sense however a forfeiture of the 
property, but merely authorizes an effective exercise 
of the police power. If for instance a cur were found 
without botha driver and a conductor,is it to be merely 
stopped and remain upon the street, blockading travel, 
and constituting anuisance? Suppose a municipality, 
in the exercise of the police power, were to forbid the 
driving of elephants or other wild animals through its 
streets, and some were found upon them, would it not 
have the power to direct their removal? It is upon 
this idea that the impounding of stock running at large 
in a town or city may be authorized by ordinance. 
McKee v. McKee, 8 B. Monr. 433. While they may be 
removed from the streets where they, by reason of the 
ordinance, are a nuisance, yet it is true they cannot be 
sold, and the owner divested of his property, without 
judicial proceeding. This would deprive bim of his 
property without due process of law. Varden v. 
Mount, 78 Ky. 86. The ordinance in question however 
does not attempt this, but merely protects the public 
from the danger existing from running the cars with- 
out proper coutrol and sufficient force, and if it be at- 
tempted provides fortheir removal to prevent their 
becoming a nuisance. In the case of Railroad Co. v. 
Richmond, 96 U. 8. 521, where an ordinance provided 
that no car or engine of a certain railroad should be 
propelled by steam upon that part of its track upon a 
portion of a certain street in the city of Richmond, it 
was held that the ordinance did not impair any vested 
right of the company, uor deprive it of its property 
without due process of law. It was 2 mere regulation 
of the use of it within the city, and nota “ taking” 
within the meaning of the constitutional prohibition. 
This is the effect of the ordinance now in question. 
Ky. App. Ct., March 19, 1892. South Covington & C. St. 
Ry. Co. v. Berry. Opinion by Holt, C. J. 


PARENT AND CHILD—HOMES FOR DEPENDENT CHIL- 
DREN--RIGHTS OF PARENTS—RELIGIOUS EDUCATION. 
—When a child, at the instance of its mother, has been 
committed to one of the **homes for dependent and 
neglected children,”’ under the General Statutes, chap- 
ter 228, and afterward placed by the board of managers 
in a private family, where it iskindly treated, the mere 
fact that the mother subsequently became able to in- 
sure it asuitable support and education does not en. 
title her to resume custody and control over it, and the 
parent is not entitled to prescribe its religious educa- 
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tion or form of worship, and the fact that the mother 
is a Catholic, and that the child has been placed ina 
Protestant family, and is sometimes taken to a Prot- 
estant church, does not entitle the mother, as a matter 
of law, to have it surrendered to her. Under the con- 
ditions contemplated by the statute it would be ab- 
surd to deny that the right of the parent to the con- 
trol, custody, maintenance and education of his or her 
minor children must yield to the State, and that the 
welfare and best interests of the child, in questions re- 
lating to custody, is paramount to all other considera- 
tions. This the plaintiff concedes, but insists that the 
record discloses that the best interests of the child 
would be at least as well subserved by the transfer of 
custody to her, and that the parent who can suitably 
provide for and educate his child is by law entitled to 
resume its control. Let us look at the statute. It is 
said that a marked feature is the frequent repetition of 
the word “‘temporary ” in its provisions. But the use 
of this word is never such as to indicate that the con- 
trol by the board of management is intended to be 
temporary. On the contrary, it is solely employed in 
reference to the * placeof refuge.’’ In the case before 
us the child was committed at the mother’s request. 
She was placed in a home where she has always been 
most kindly and well cared for. The mother, through 
the benefactions of her pastor, is now able to provide 
for and insure a suitable support and education for the 
child. This, in our judgment, is not sufficient to en- 
able us to hold that such child is unlawfully restrained 
by the board of management, and is entitled to be dis- 
charged. We can discover no “ palpable abuse of dis- 
cretion.”’ Nor can we see that the board, while having 
aole regard for the best interests of the child, has yet 
erred in judgment. Dumain v. Gwynne, 10 Allen, 270. 
The plaintiff however further and most earnestly con- 
tends that Josie Barry should be permitted to receive 
and exercise the teachings ard practices of the Catholic 
church, in which she was christened, and in accord- 
ance with the faith of her parents, and the request of 
the only surviving one, and that it was unlawful for 
the defendants to refuse the requests of the parent in 
that regard. In another aspect, and in reply to the 
claim of the defendants that they have in no wise in- 
terfered with the religious training of the child, but 
that they could not imperil her prospects of remaining 
in the best home which could be procured for her by 
imposing conditions which might result in her being 
deprived of such home to her detriment, the plaintiff 
insists that a home is not suitable or well selected, 
within the intent of the statute, in which a child of 
tender years cannot be instructed according to the 
faith of its parents. This contention presents for our 
determination questions of the most delicate character. 
On the one hand, all humane principles require the ut- 
most possible consideration to be paid to those natural 
affections which exist between parent and child, and 
it should ever be an object of the law to promote and 
foster such affections. Under this statute also the State 
assumes only a brief guardianship, not to begin until 
the child is two years old (in this case it did not in fact 
begin until she was eight), and to certainly terminate 
at sixteen, and it is entirely conceivable that in many 
instances the sundering of religious teachings and sun- 
timents during such a period might result in lasting 
regret and injury both to parent and child. As the 
plaintiff forcibly says: ‘‘ The object of the statute is 
ahumane one. Its operation should be carefully scru- 
tinized that no part of its workings may inflict a 
wound upon those whose misfortunes it assumes to 
relieve.’ For illustration we will say that the circum- 
stances must be exceptional that would justify the 
board in concealing from the parents the residence of 
the child, orin interfering with or failing to provide 











proper opportunities for their intercourse with it at 
suitable times. It is true that their character or con- 
duct might be such as to require such interference, but 
it should be very carefully exercised, maving just and 
tender regard to these family ties which are a common 
heritage. But, on the other hand, the rule for which 
the plaintiff contends, which is and necessarily must be 
in effect, to warrant the result claimed, that where the 
natural and common-law right ‘of the parent to the 
control, custody, maintenance and education of his 
minor child is for any cause surrendered, abridged or 
forfeited to the State as parens putriae, although the 
State for all other purposes stands in loco parentis, yet 
it is the right of the parent—the father if living; if not, 
the mother—to prescribe for the child until it arrives 
at the age of understanding and voluntary choice, any 
form of lawful worship such parent deems desirable 
and conducive to the best interests of the child, would 
lead to consequences in no wise limited and confined 
in operation to the construction and application of the 
statute under consideration, but of far-reaching im- 
port and most serious results. We are aware of no 
authority in any jurisdiction which, properly consid- 
ered, tends in the least degree to support the plaintiff's 
claim, and further are convinced that the existence 
and exercise of such a rule would be opposed to public 
policy and the best interests of the State. In our 
judgment the only limitations upon the power of the 
State, acting through its constituted agents, in the 
nurture, education and religious training of its wards, 
is that imposed by the provisions of the Constitution, 
which provide that “no preference shall be given by 
law to any Christian sect or mode of worship,” and 
‘that the exercise and enjoyment of religious profes- 
sion and worship, without discrimination, shall for- 
ever be free to all persons in the State.’’ We will not 
deny that it seems to us to be regretted that the board 
of management, in the exercise of a sound discretion, 
did not feel warranted in a greater degree in acceding 
to the plaintiff’s requests, either by permitting her re- 
sumption of parental obligations and control, or by in 
some way procuring for and securing to her means of 
imparting to her child religious instruction in the faith 
in which the child was christened, which its parents 
professed and which seems so dear to the mother’s 
heart. But viewed ia the aspect of the legal principles 
involved, it is our clear opinion, and the Superior 
Court is advised, that the complaint should be dis- 
missed. Coun. Sup. Ct. Err., Dec. 5, 1891. Whalen v, 
Olmstead. Opinion by Fenn, J. 


—__ > —___—_ 


NEW BOOKS AND NEW EDITIONS. 





Soum’s INSTITUTES OF RoMAN Law. 

The Institutes of Roman Law, by Rudolph Sohm, professor 
in the University of Leipzig, translated from the fourth 
edition of the German by James CrawfordjLeddie, of the 
Middle Temple, barrister at law, and of Lincoin College, 
Oxford, with an introductory essay by Erwin Grueber, of 
Balliol College, reader of Roman law in the University of 
Oxford. Oxford, at the Clarendon Press. MeMillan & 
Co., New York. 

This is at once a very learned and a very comprehen- 
sible and agreeable presentation of this great subject. 
Mr. Grueber is right in praising Prof. Sohm’s style for 
the elegance and beauty of its form. Mr. Grueber 
acknowledges the influence which the civil law exer- 
cised over the common law in spite of the prejudices 
and prepossessions of the founders and early expound- 
ers of the common lawafter Bracton. This transla- 
tion of an approved work is to be commended to all 
liberal students. 
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CURRENT TOPICS. 


\ R. DOUGLAS CAMPBELL, of the New York 
I bar, has issued, through the press of Harper & 
Brothers, a work, in two volumes, entitled ‘*The 
Puritan in Holland, England and America, an in- 
troduction to American history.” He employs the 
term ‘‘ Puritan” in its large and generic sense, and 
draws attention to the confusion of the term with 
that of ‘‘ Pilgrim Fathers,” so common even among 
historians. The work is of decided originality, 
independence and vigor, and withal of a candid 
and impartial spirit. Its key-note is the exaltation 
of Holland as the most influential civilizing force 
in this country and in Europe for three centuries, 
and the tracing of our institutions to her spirit and 
teachings rather than to those of England. Mr. 
Campbell has clearly solved a doubt which must 
have existed in the mind of every reflective man as 
to the correctness of the derivation of the institu- 
tions of this country from England, when they 
differ, and from the start differed, so widely from 
them in every essential. In fact he leaves but one 
resemblance attributable to English influences, and 
that more in form than of substance, namely, the 
vesting of national legislation in two houses some- 
what resembling the commons and lords of Eng- 
land. The English are continually remarking and 
wondering why we are so different from them, 
just as a hen that has hatched a duck’s egg marvels at 
the strange appearance and habits of the progeny, 
and Mr. Campbell explains this — England hatched 
a Dutch egg. This came about from the emigra- 
tions of the Dutch to England, and the English to 
Holland, and from there to America, Mr, Camp. 
bell fully establishes the vast superiority of the 
Dutch two or three centuries ago to England and 
all the continental nations in all that constitutes 
civilization. He says : 

“ Well might such a country as that of the Nether- 
land Republic astonish an Englishman in the days of 
the Stuarts. Looking at its vast commerce, its multi- 
farious manufactures, its enterprising population, its 
banks, hospitals and prisons, its superb town-halls and 
its private dwellings filled with the choicest paintings, 
one can understand what Macauley meant when he 
said that the aspect of Holland in 1685 ‘ produced on 
English travellers of thatage an effect similar to the 
effect which the first sight of England now produces 
on a Norwegian or a Canadian.’” (We hope It of 
Manitoba will contain himself over this last word.) 
* Looking beyond externals, at its universal toleration, 
its modern system of taxation, its enlightened encour- 
agement of commerce and home manufactures, its 
public and private integrity, its universal education, 
its free press, its charitable work, its freedom from 
superstition and the position of its women, one can 
begin to appreciate the words of Taine, when, writing 
of the period which followed the truce of 1609, he says: 
‘In culture and instruction, as well as in the arts of 
organization and government, the Dutch are two cen- 
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turies ahead of the rest of Europe.’ From such a re- 
view one can also comprehend the words of Prot. 
Thorold Rogers: ‘The revolt of the Netherlands and 
the success of Holland is the beginning of modern po- 
litical science and of modern civilization.’ ”’ 

It is little wonder that when England had shaken 
off the incubus of the Tudor and Stuart reigns she 
sent to Holland for a king, and the greatest wonder 
is that little Holland, half as large as England, 
during all this period, was in a life and death 
struggle to keep its land above the waves of the 
ocean and its people from being swept off its spare 
hillocks by the sword of ‘he greatest military 
power of the time. The difference between Amcri- 
can and English institutions is tersely summed up by 
Mr. Campbell as follows: 

‘First comes the Federal Constitution, a written in- 
strument as opposed to the unwritten English Consti- 
tution. Next are the provisions of this instrament 
placing checks on the power of the president in declar- 
ing war and peace, and in the appointment of judges 
and all important executive officers. Then comes the 
whole organization of the Senate, a mutable and yeta 
permanent body, representing independent bodies 
politic and not caste in State and church. After these 
features of the national system, but{not less import- 
ant, follow our State Constitutions, our freedom of re- 
ligion, our free press, our wide suffrage and our writ- 
ten ballot. With these come the free schools, for boys 
and girls, the township system (with its sequence of 
local self-government in county and State), the inde- 
pendence of the judiciary, the absence of primogeni- 
ture, the subjection of land to execution for debt and 
the system of recording deeds and mortgages. Added 
to these are our public prosecutors of crime in every 
county, the constitutional guaranty that every ac- 
cused person shall have subpoenas for his witnesses and 
counsel for his defense, the reforms in our penal and 
prison system, the emancipation of married women 
and the whole organization of our public charitable 
and reformatory work.”’ 

Every one of these differences is traced by Mr. 
Campbell, by a process of demonstration, directly 
to Holland, and he corroborates his assertions by 
showing that the Southern States, settled by emi- 
grants who had not come under the spirit of the 
Dutch either at home or in Holland, copied the 
institutions of the mother-country. Virginia far 
outran the severity of New England, for example, 
by making it a capital offense to be absent from 
church on Sunday without a good excuse, to blas- 
pheme the name of the Creator, or to refuse obedi- 
ence to the ministers! For the derivation of free 
schools we must go back even of Holland to the 
Popes and Jesuits, as our author admits. The 
derivation of the written ballot from Holland will 
probably be a surprise to most, but our author 
substantiates the claim. All these matters are of 
interest to lawyers, but of still more direct interest 
to them is Mr. Campbell’s excellent account of the 
attempt by the Long Parliament to reform the laws 
through the medium of a committee of which Sir 
Matthew Hale was chairman—a movement of 
which comparatively few American lawyers have 
much information. After remarking that ‘‘ among 
the first acts proposed by this committee was one, 
borrowed from England, providing for marriages 
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by a civil magistrate instead of a minister, as had 
always been required before,”? Mr. Campbell sum- 
marizes the recommendations of the committee as 
follows: 


“All test oaths to be abolished in the universities and 
corporations. Members of Parliament not to practice 
law during sessions. No offices, nor reversions of the 
same, to be sold. Duelling forbidden, the person pro- 
voking aduel byan insult to be punishable. Debts 
made assignable. Solicitation of judges and bribing 
forbidden. Every county to have a registry for re- 
cording deeds, mortgages and other incumbrances on 
real estate. All wills to be recorded. Personal es- 
tates of intestates to be divided, one-third to the 
widow, the rest equally among the children. Persons 
leaving real estate which by law or custom goes to one 
child, with other children unprovided for, one-third of 
the estate to go to the other children. Common re- 
coveries to be abolished, and estates-tail to be alien- 
ated as if held in fee. The whole jury system to be 
reformed so that jurymen would be selected, not arbi- 
trarily by the sheriff, but froma jury list by lot, as at 
the present day. Courts to be established in every 
county, with jurisdiction over all cases except those 
involving title to land. Small debts to be collected 
by a cheap and easy process, the judgment debtors, if 
insolvent, to work out the debt as in New England. 
All lands made liable for debts. All. persons alike to 
be made liable to the proceedings of justice without 
auy privilege. Proceedings in chancery to be reformed 
and simplified. Pleadings in common law reduced to 
short and intelligible forms. (Sixteen specimen forms 
were given, tvhich are much like those under the New 
York Code of 1848.) Such were some of the proposed 
civilreforms. Those in the criminal law were no less 
far-reaching.* ‘Peine forte et dure’ was to be abolished. 
(That is pressing to death for refusing to plead.) All 
persons accused of crime to be allowed counsel, if em- 
ployed by the prosecution, and their witnesses to be 
sworn. Benefit of clergy abolished. Corruption of 
blood and forfeiture in case of manslaughter abolished. 
Women no longer to be burned but hanged like men. 
Punishment of death for stealing abolished. Suicides 
not to forfeit their property. Acquitted prisoners not 
to pay jailer’s fees, and in proper cases to recover 
costs.”’ 

Most of these, as well as the fundamental idea of 
separation of Church from State, as Mr. Campbell 
shows in detail and with great pains, “were bor- 
rowed from the jurisprudence of Holland.” It is 
evident that Sir Matthew Hale was a reprehensible 
codifier, but the lawyers were too much and too 
many for him, and beat his scheme in Parliament, 
raising a great cry over the word ‘ encumbrances,” 
which has not yet ceased It will delight all legal 
readers to observe how conclusively the author 
works out his theory about the origin of these 
humane ideas. We would like to spend more time 
in describing these interesting volumes, but we 
trust that every liberal lawyer will read them in his 
vacation as we have read them from cover to cover, 
with pleasure and instruction. Not even the de- 
scendants of the New England Puritans can find 
any fault with them, for Mr. Campbell shows that 
those early settlers were no more intolerant and 


* One may get a vivid impression of the barbarities of the 
criminal common law from an article in the current number 
of the American Law Register on “ Procedure in Early Crim- 
inal Trials,” by Mr. Hampton L. Casson, 














unenlightened than the high-church people from 
whose tyranny they fled, if as much so, and speedily 
took on toleration. The Scotch-Irish will eagerly 
peruse the special chapter in which (probably with 
a commendable pride of ancestry) Mr. Douglas 
Campbell celebrates the race which has furnished 
this nation with six presidents,* and with such 
eminent names as Generals Knox, Stark, Pickens, 
Montgomery, Wayne and Sullivan, Matthew Thorn- 
ton, Thomas McKean, Edward Rutledge (“ signers’’), 
Horace Greeley, Hugh McCullough, Asa Gray, 
George Clinton, William Livingston, Patrick Henry, 
John Eager Howard, Colonel William Campbell (of 
King’s Mountain fame), Daniel Morgan, Daniel 
Boone, George Rogers Clarke, and the Prestons, 
Breckenridges, McDowells, Stuarts, Campbells and 
Alexanders of the south. In reading this list one 
feels like the man who heard ‘‘ Hamlet” for the 
first time —‘‘ how full of quotations!” It is prob- 
able that the Anglo-maniac will not approve Mr. 
Campbell’s work. After reading it we confess that 
we do not feel that we suffer any deep loss in being 
deprived of our traditionary inheritance from Great 
Britain. We have heretofore quoted some of the 
author’s remarks about the demerits of the common- 
law. We are glad to see that like ourselves he 
takes no stock in the legend of “Good Queen Bess,” 
Some years ago, after studying Motley and Froude, 
we made bold to write of her: ‘+ She was one of 
the meanest characters in history —despotic, vio- 
lent, intolerant, false, hypocritical, fickle, timid, 
penurious, credulous, ungrateful, unscrupulous, 
The splendor of her reign is not so much due to any 
merits of ner own as to the wisdom, foresight and 
firmness of her great councillors and_ soldiers,” 
Mr. Campbell not only confirms us in this view, but 
makes us regret having used such inadequate ad- 
jectives. Two we must certainly add — treacherous 
and vain. He waxes mildly humorous over the 
scene of the queen capering at Tilbury on that 
famous milk-white steed, and spouting that hifalu- 
tin speech (which she probably never delivered), 
after the winds had scattered the Armada, when 
she had refused to give her navy powder enough to 
fight the battle out, and had starved her gallant 
sailors or killed them by the bad quantity of their 
scanty rations, But what could be expected of a 
sovereign who let Philip Sidney’s corpse be seized for 
debt, by his creditors, and his father-in-law, Wal- 
singham, her faithful minister, be ruined by his 
suretyship; who sold her lover, Leicester's, personal 
effects to satisfy his debt to her; who “ never 
remembered a service, and kept faith with neither 
friend nor foe.” We reluctantly dismiss this 
charming essay, commending it to our readers and 
all schoiars, and warranting that they will gather 
from it not only the refreshing of old studies, but 
fresh and novel views of the merits and the infiu- 
ence of the greatest nation of modern times, in whose 
new-World empire and capital we write these words, 





*The next president will not be Scotch-Trish, but Mr. Har- 
rison’s mother was Scotch, and Mr. Cleveland's was irish — 
so Mr, Campbell says. 
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Johns Hopkins University is doing a great work 
for the study of American history and law in its 
series of monographs entitled ‘*Studies in Histor- 
ical and Political Science,” edited by Dr. Herbert 
B. Adams. To several of these, we believe, we 
have adverted before. In his recent able work, 
‘*The Puritan in Holland, England and America,” 
Mr. Douglas Campbell cites Dr. Adams’ ‘ The 
Germanic Origin of the New England Towns,” and 
Mr. Irving Elting’s ‘‘ Dutch Village Communities on 
the Hudson River,” two numbers of the same series, 
Now there lie before us two more of the series, “ The 
Old English Manor, a Study in English Economic 
History,” by Mr. G. M. Andrews, and ‘‘ An Introduc- 
tion to the Study of the Constitution, a Study show- 
ing the play of physical and social factors in the 
creation of institutional law,” by Mr. Morris M. Cohn, 
the latter appealing especially to students of law in 
its larger sense. We have dipped into the last-named 
work sufficiently already to ‘‘run against a snag.” 
Mr. Cohn says (page 187): “In the first period 
of colonial life on this continent the white man,” 
‘this ideas were English in most of the funda- 
mental matters of his political life —his town-life, 
his church life, his life in the courts,” ete. Mr, 
Campbell has disabused us of that impression, and 
it seems to us that Mr. Cohn has selected the three 
points in which the colonial notions were most 
completely at war with the English opinions and 
practices. These little books however are not 
mental food for warm weather or vacation, but only 
to be digested when the mind is hardest at work 
and in training. 

sciatica 
NOTES OF CASES. 

N re Board of Street Openings and Improvements, 
ete., In re St. John’s Cemetery, Court of Ap- 
peals of New York, May 24, 1892, it was held 
that under the Laws of 1887, chapter 320, author- 
izing the board of street openings and improve- 
ments of New York city to select and lay out parks 
therein, and to enter on and condemn ‘any and all 
lands ” which the board shall deem necessary for 
such purpose, lands used as a private cemetery may 
be taken. The court said, by Earl, C J.: ‘We 
certainly cannot be sure that the lawmakers, if they 
had known of this cemetery, disused for burials for 
fifty years and never more to be used for that pur- 
pose, located in the midst of a dense and teeming 
population, would have preferred that it should re- 
main appropriated for the resting place of the long 
since dead rather than that it should be devoted to 
use for the comfort, welfare and health of the liv- 
ing. We cannot say that the taking of such a 
cemetery for such a use is such an unreasonable, 
unnatural, impolitic or unjust thing that we ought 
to hold that the general language of the statute does 
not authorize it to be done. We have examined 


the authorities to which our attention has been 
called by the learned counsel for Trinity Church, 
and none of them in the least degree sustain the 
contention that lands devoted to private cemeteries 





owned by private individuals, or a private corpora- 
tion, cannot be condemued under the general lan- 
guage authorizing their condemnation for public 
use. On the contrary, the following authorities 
give strong sanction to the claim that such lands 
can be taken under general legislative authority for 
a public use, unless specially protected by statute. 
Wood v. Railroad Co., 68 Ga. 539; In re Opening of 
Twenty-Second St., 102 Penn. St. 108; In re Egypt 
St.,2 Grant Cas. 455; 4 Bradf. Sur. 508; Schoon- 
maker v. Reformed Dutch Church, 5 How. Pr. 269; 
In re Albany St., 11 Wend. 149; Windt v. German 
Reformed Church, 4 Sandf. Ch. 471. What are the 
limits of the doctrine contended for on behalf of 
Trinity Church? If a cemetery has for a century 
been disused as a place of burial, can it not, if the 
welfare of the public require it, be taken for public 
use? Countless millions of the human race have 
been interred in the earth, and must their remains 
be inviolably left where they are found so long as 
they can be distinguished from the earth which 
contains them? There is no law which prohibits 
the removal of human remains from a cemetery for 
lawful purpose and placing them elsewhere. On 
the contrary, the law regulates their removal in 
certain cases. Laws 1878, chap. 349; Laws 1847, 
chap. 133, § 11, as amended by chapter 566, Laws 
of 1880. The remains of the dead in this cemetery 
can be removed without violating any law, and 
certainly without violating the law (Penal Code, 
§ 311) against body stealing. Trinity Church, hav- 
ing given permission for burials in this cemetery 
without granting any interest in the lots in which 
the burials are made, could at any time remove the 
remains of the dead, and place them in a suitable 
manner in some other cemetery. No one has ac- 
quired any right from it that their remains shall 
forever remain fthere. It could not remove them 
and leave them exposed in the street or elsewhere. 
Such an act would shock public sentiment, and 
could probably be restrained by action in the name 
of surviving relatives. But that it could decently 
remove them, and plaice them in some other proper 
place, cannot be doubted. As said by the learned 
vice-chancellor in Windtv. German Reformed Church, 
supra: ‘The only protection afforded to the re- 
mains of the dead interred in a cemetery of this 
description is by the public laws prohibiting their 
removal, except on the prescribed terms, and in a 
still stronger public opinion. Probably these fur- 
nish all the protection which is consistent with the 
exigencies of alarge city, the population of which 
increases with marvellous rapidity, and whose wants 
leave but little room for the remains of the dead, 
in the dense and crowded haunts and thoroughfares 
of the living.’ By this proceeding the city of New 
York will acquire all the title of Trinity Church, 
and it will thus be clothed as owner of the land 
with all the rights Trinity Church had; and thus it 
will and must find some way to dispose of the re- 
mains in a manner that will not shock the refined 
sensibilities or the pious sentiments of the living. 
It is not needful however to determine now what 
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the precise duties and obligations of the city will 
be in reference to these remains. It is enough now 
to determine that there is no obstacle in the way of 
the condemnation of the title to the fee of the land 
in this cemetery.” 


In Southard v. Curley, Court of Appeals of New 
York, Second Division, June 7, 1892, it was 
held that where it is sought to reform a contract 
the mistake need not be proved beyond a reason- 
able doubt. The court said: ‘But it is urged 
that in an action brought to reform a written con- 
tract on the ground, that owing to a mistake, it 
fails to express the agreement which the parties to 
it actually made, the courts have at last adopted 
the rule of criminal actions, that the evidence must 
be such as to establish the mistake beyond a reason- 
able doubt. That such was not always the rule is 
conceded, but it is claimed that the later adjudica- 
tions have settled the rule in accordance with the 
appellant’s contention, In 1 Story Eq. Jur., § 157, 
the doctrine is stated as follows: ‘Relief will be 
granted in cases of written instruments only when 
there is a plain mistake, clearly made out by satis- 
factory proofs. It is true that this, in one sense, 


leaves the rule somewhat loose, as every court is 
still left free to say what is a plain mistake, and 
what are proper and satisfactory proofs. 


is an infirmity incident to the very administration 
of justice; for in many cases judges will differ as to 


the result and weight of evidence, and consequently | 
| tious in the exercise of such an authority, seeing 


they may make different decisions upon the same evi- 
dence. But the qualification is most material, since 
it cannot fail to operate as a weighty caution upon 
the minds of all judges, and it forbids relief when- 
ever the evidence is loose, equivocal or contradic- 


tory, or it is in its texture open to doubt or to 
The rule declared by | 


opposing presumption.’ 
Story was in accordance with the adjudications at 


the time of his writing, and in accordance doubtless | 


with the general understanding of the profession at 
the present time. Judge Redfield, in his revision, 
has added to section 157, Story Eq. Jur. (11th ed.), 
the following: ‘The proof must be such as will 
strike all minds alike as being unquestionable and 
free from reasonable doubt. The distinction here 
attempted to be defined, in regard to the measure 
of proof, is much the same which exists between 
civil and criminal cases.’ Mr. Pomeroy, in his 
work on Equity Jurisdiction (vol. 2, § 859), reaches 
the same conclusion. He says: ‘The authorities 
all require that the parol evidence of the mistake 
and of the alleged modification must be most clear 
and convincing —in the language of some judges, 
the strongest possible—or else the mistake must be 
admitted by the opposite party. The resulting 
proof must be established beyond a reasonable 
doubt.’ We have examined all of the authorities 
cited by Judge Redfield and Mr. Pomeroy in sup- 
port of the rule which they have attempted to 
deduce from them, as well as those cited by the 
appellant. It would hardly be proper in this con- 
nection to attempt a review of them all, but we 





But this 


| 558: 
| been a mistake, the court will correct it. 





have selected from different jurisdictions a number 
of cases which are fairly representative as to the 
expressions made use of by the courts, touching 
the degree or quantity of proof essential to support 
a decree reforming a written instrument on the 
ground of mistake. It should be observed in pass- 
ing however that in none of the cases was the court 
called upon to determine whether the trial court 
observed the proper rule in passing on the evidence, 
or whether, as here, it had correctly or not in- 
structed the jury in thatregard. What rule should 
guide the trial court was not therefore necessarily 
discussed by counsel; and we have failed to find 
any evidence of a discussion by any of them of the 
question whether the rule in criminal actions, 
touching the degree and quantity of proof necessary 
to support a judgment of conviction, is applicable 
to cases of this character. It should also be re- 
marked that the expressions in the several opinions 
relied on as establishing the rule contended for 
were generally, if not universally, made in connec- 
tion with such a discussion of the evidence as in- 
duced an aflirmance or reversal of the judgments 
under review. Lord Hardwicke, in Henkle v. 
Royal Exchange, 1 Ves. Sr. 317, said: ‘There 
ought to be the strongest proof possible.’ In U. 8. 
v. Monroe, 5 Mason, 572, the court said: ‘ The evi- 
dence must be clear, unequivocal and decisive — 
not evidence which hangs equal or nearly equilibrio.’ 
In Andrews v. Insurance Co., 2 Mason, 6, by Story, J.: 
‘But a court of equity ought to be extremely cau- 


that it trenches upon one of the most salutary rules 
of evidence, that parol evidence ought not to be 
admitted to vary a written instrument. It ought 
therefore in all cases to withhold its aid where the 
mistake is not made out by the clearest evidence, 
according to the understanding of both parties, and 
upon testimony entirely exact and satisfactory.’ 
In Gillespie v. Moon, 2 Johns. Ch. 585, Chancellor 
Kent remarks: ‘Does it satisfy the mind of the 
court?’ Fry Spec. Perf. (2d Am, ed.): ‘The 
proof must be clear, irrefragable and the strongest 
possible.’ Bold v. Hutchinson, 5 De Gex, M. & G. 
‘If it is perfectly palpable that there has 
The 
question before me is whether I am satisfied that a 
settlement has been made in error.’ Coale v. Merry- 
man, 35 Md. 882: ‘The evidence must be such as 
to satisfy the mind of the court.’ Lyman v. Little, 
15 Vt. 576: ‘Equity will not correct a mistake in 
a written instrument except on clear and undoubted 
testimony.’ Miner v. Hess, 47 Ill. 170: ‘It must 
leave little, if any, doubt.’ Stockbridge Iron Co. v. 
Hudson Iron Co., 102 Mass. 45: ‘The proof that 
both parties intended to have the precise agreement 
set forth inserted in the deed, and omitted to do so 
by mistake, must be made beyond a reasonable 
doubt.’ In laying down this rule the court did not 
refer to other adjudications. Sawyer v. Hovey, 3 
Allen, 33 ‘The mistake must be made out accord- 
ing to the understanding of both parties, by proof 
that is entirely exact and satisfactory.’ White v, 
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Williams, 48 Barb. ‘The relief will not be 
granted except when the mistake is very plain, and 
operates contrary to the intention of the parties.’ 
Tufts v. Learned, 27 Towa, 880: ‘The evidence of 
mistake must be such as will strike all minds alike 
as being unquestionable and free from reasonable 
doubt.’ Nevius v. Dunlap, 33 N. Y. 676: ‘To en- 
title a party to the decree of a court of equity, 
reforming a written instrument, he must show first 
a plain mistake, clearly made out by satisfactory 
proofs.’ Mead v. Insurance Co., 64 N. Y. 453: 
‘The proof upon this point should be so clear and 
convincing as to leave no room for doubt.’ Ford v. 
Joyce, 73 N. Y. 618: ‘The mistake should be 
proved as much to the satisfaction of the court as if 
admitted.’ Neston v. Tolley, 6 Wis. 564-578: ‘The 
mistake must be made out in a most clear 
and decisive manner, and to the entire satisfaction 
of the court.’ Linn v. Barkly, 7 Ind. 69: The 
mistake ‘must be established beyond a reasonable 
controversy.’ J/ill v. Hill, 10 Week. Dig. 239: ‘The 
proof of the mistake should be clear and positive. 
It should not leave a reasonable doubt.’ Boardman 
v. Davidson, 7 Abb. Pr. (N. S.) 489: The mistake 
‘must be shown by clear and entirely satisfactory 
proof; and the relief will not be granted when the 
evidence is loose, equivocal or contradictory, or is 
in its texture open to doubt or to opposing pre- 
sumption.’ In Devereux v. Sun Fire Office (Sup.), 4 
N. Y. Supp. 655: The evidence of mistake ‘should 
be clear and convincing, and such as to leave no 
reasonable doubt as to the existence of the mistake 
alleged.’ Little v. Webster (Sup.), 1 N. Y. Supp. 
315: ‘The evidence should be strong and conclu- 
sive, and in some cases it has been held, should be 
beyond all reasonable doubt. But perhaps this 
expression is too strong. There must be at least 
very conclusive evidence that by mistake the con- 
tract does not represent the intention of the parties.’ 
Coal Co. v. Doran, 142 U. S. 417-485: ‘But to 
justify such reformation the evidence must be 
sufficiently cogent to thoroughly satisfy the mind 
of the court.’ The quotations made indicate a uni- 
versal agreement that a contract shall not be 
reformed on loose, contradictory and unsatisfactory 
evidence ; a settled determination that when a 
mistake is alleged, it must be clearly established 
by satisfactory proofs, or the contract will stand as 
made, But in giving expression to the necessity of 
observing such caution, some judges have employed 
conservative language; others extreme—a difference 
doubtless due to the fact that the question before 
the court for discussion in the different cases was 
not, what is the abstract rule as to the degree or 
quality of the evidence required? but rather whether 
the particular evidence under consideration justifies 
areformation. While in a few instances apparently 
unconsidered expressions may be found to the effect 
that the mistake must be established beyond a rea- 
sonable doubt, so may a variety of other expressions, 
differing in form, but equally well supported, be 
found, such as: ‘It must be proved as much to the 
satisfaction of the court as if admitted; ’ ‘the proof 
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must be clear, irrefragable and the strongest 
possible ;’ or ‘there must be a plain mistake estab- 
lished by satisfactory proofs.’ A situation which 
suggests that we heed the caution of Folger, J., in 
Taylor v. Mayor, 82 N. ¥. 17: ‘It is not always 
well to take particular phrases and sentences from 
an opinion, and read them as giving the core of the 
judgment.’ The same thought was expressed in 
Bank v. Hibbard, 48 Mich. 457: ‘It must always 
be remembered that general language in legal dis- 
cussions is to be construed with its surroundings, and 
cannot be dealt with in the abstract. Bearing in 
mind these admonitions as we examine the opinions 
alluded to, we reach the conclusion that they do 
not require us to declare that this strong rule of 
criminal procedure has become a part of the prac- 
tice in civil actions, Certainly, this need not be 
done, in view of the many authorities which, both 
before and since Judge Story penned the rule that 
‘relief will be granted in cases of written instru- 
ments only when there is a plain mistake clearly 
made out by satisfactory proofs,’ have asserted the 
same doctrines in terms or in substance.” Follett, 
C, J., dissenting. 


CONSTITUTIONAL LAW — BIGAMY IN FOR- 
EIGN STATE—RIGHT TO PUNISH. 


NORTH CAROLINA SUPREME COURT, MAY 3, 1892. 


STATE V. CUTSHALL. 

Section 988 of the Code, which provides that if any person, 
being married, shall marry any other person during the 
life of the former husband or wife, whether the second 
marriage shall have taken place in the State of North 
Carolina or elsewhere, every such offender shall be guilty 
ofa felony, and every such offense may be punished in 
the county where the offender shall be apprehended as if 
actually committed there, is unconstitutional. 


fg orn from Criminal Court, Mecklenburg county, 


Meares, J. Indictment for bigamy, under section 
988 of the Code, which, on motion, was ordered to be 
quashed. The State appeals. 


Attorney-Generul, for State. 


Avery, J. The statute (Code, § 988) provides that 
“if any person, being married, shall marry any other 
person during the life of the former husband or wife, 
whether the second marriage shall have taken place in 
the State of North Carolina or elsewhere, every such 
offender, and every other person counselling, aiding 
or abetting such offender, shall be guilty of a felony, 
and imprisoned in the penitentiary or county jail for 
any term not less than four months, nor more than ten 
years, and any such offense may be dealt with, tried, 
determined and punished in the county where the 
offender shall be apprehended or be in custody as if 
the offense had been actually committed in that 
county.’’ The general rule is that the laws of a coun- 
try ‘‘do not take effect beyond its territorial limits, 
because it has neither the interest nor the power to en- 
force its will,” and no man suffers criminally for acts 
done outside of its confines. 1 Bish.Crim. Law (7th ed.), 
§§ 109, 110; Peoplev. Tyler, 7 Mich. 161; 8 id. 335; State v. 
Barnett, 83 N. C. 616; State v. Brown, 1 Hayw. (N. C.) 
100. In the case of State v. Ross, 76N. C. 242, the court 
said: ‘‘ Our laws have no extra-territorial operation, 
and do not attempt to prohibit the marriage in South 
Carolina of blacks and whites domiciled in that State,” 
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thus recognizing the principle, generally accepted in 
America, that a State will take cognizance, as a rule, 
only of offenses committed within its boundaries. 
Among the exceptions to this general rule are the cases 
where one, being at the time in another State or coun- 
try, does acriminal act, which takes effect in our own 
State, as where one who is abroad obtains goods by 
false pretenses, or circulates libels in our own State, 
and contrary to our laws, or from a standpoint beyond 
the line of our State fires a gun or sets in motion any 
force that inflicts an injury within the State for which 
acriminal indictment will lie. 1 Bish. Crim. Law, 
§ 110; Ham v. State, 4 Tex. App. 659; Cambioso v. Maf- 
fet, 2 Wash. C. C. 98. Persons guilty of such acts are 
liable to indictment and punishment when they ven- 
ture voluntarily within the territorial bounds of the 
offended sovereignty, or when, under the provisions 
of extradition laws orthe terms of treaties, they are 
allowed to be brought into its limits to answer such 
charges. As a rule, the validity of marriages con- 
tracted in any foreign country must be determined by 
the courts of another nation with reference ‘‘to the 
law of the country wherein they exchange the mutual 
consent to the husband and wife, which consent alone 
is by the law of nature perfect marvriage.”’ 1 Bish. Mar. 
& Div., §§ 855, 856; State v. Ross, supra. Such mar- 
riages may be declared unlawful, not simply because 
they are contrary to the law of the State in which the 
question arises, but for the reason that they fall under 
the condemnation of all civilized nations, like mar- 
riages between persons very nearly related or those 
that are polygamous. 1 Bish. Mar. & Div., §$ 857-862. 
So a foreigner, not accredited to another government 
as a represontative of his own nation, is subject to the 
law of the country in which he may travel or establish 
a temporary domicile, and may be tried in its tribu- 
nals for any violation of its criminal laws while within 
its territorial limits. Wheaton, in his treatise on In- 
ternational Law, section 120, note 77, says: ‘‘In Great 
Britain, France and the United States the general 
principle is to regard crimes as of territorial jurisdic- 
tion. * * * Thequestion whethera State shall pun- 
ish a foreigner for a crime previously committed 
abroad against tbat State or its subjects also depends 
upon its system respecting punishing generally for 
crimes committed abroad, Great Britain and the 
United States respecting strictly the principle of the 
territoriality of crime.’’ While, in our external rela- 
tions with other nations, our Federal head, the United 
States, is the only sovereign, for the purpose of inter- 
nal government, such portion of the sovereign power 
as has not been surrendered to the general government 
is retained by the States. 11 Am. & Eng. Enc. Law, 
440, and notes. 

In the exercise of their reserved powers, especially 
in the execution of the criminal law, questions arise 
which are settled or determined either according to 
the principles of international law or by analogy to 
them. It is contended that nothing but comity be- 
tween nations, in the absence of express provisions of 
treaties, prevents one nationality from making laws 
to punish persons who commit criminal offenses in an- 
other country, andafterward come within its terri- 
tory, and, that admitting this principle to be correct, 
there can be no treaty stipulation, and there is in fact 
no constitutional inhibition, that restricts the Legis- 
lature of one of our internal sovereignties from enact- 
ing laws to punish a person who comes into its do- 
main, so as to be apprehended there, for a crime com- 
mitted in a sister State. 

Article 29 of the confirmatory charter granted by 
Henry III, provided that * no freeman should be taken 
or imprisoned, or disseized of freehold or liberties or 
free customs, or be outlawed or exiled,or any otherwise 
destroyed, nor will we pass upon him or condemn him, 





but by lawful judgment of his peers or by the law of 
the land.’’ In the formal Declaration of Independ- 
ence the king of Great Britain, after being charged 
with many violations of fundamental principles and 
invasions of common rights, was arraigned _ be- 
fore the world “for depriving us in many cases 
of trial by jury; for transporting us beyond the 
seas to be tried for pretended offenses.’’ This 
language evinces the purpose of our representatives 
to risk their lives and their fortunes, in part, at least 
to secure, not simply the ancient right of trial by jury, 
but trial by a jury of the vicinage, within easy reach 
of all evidence material for the vindication of the ac- 
cused, where the charge might prove unfounded upon 
a fair investigation. During the same year these prin- 
ciples were embodied in the Declaration of Rights by 
the colonial congress, in what now constitutes sec- 
tions 13 and 17 of article 1 of the Constitution, which 
are as follows: ‘Sec. 13. No person shall be convicted 
of any crime but by the unanimous verdict of a jury of 
good and lawful men.” ‘“ Sec. 17. No person ought to 
be taken, imprisoned or disseised of his freehold, lib- 
erties or privileges, or outlawed or exiled, or in any 
manner deprived of his life, liberty or property, but 
by the law of the land.”’ Not only has section 13 been 
construed to guarantee to every person (whethera cit- 
izen of this State or of another Commonwealth) a trial 
by jury in all cases, which were so triable at common 
law (such as an indictment fora felony), but a trial by 
his peers of the vicinage, unless, after indictment, it 
should appear to the judge necessary to remove the 
case to some neighboring county, in order to secure a 
fair trial. Judge Cooley says (Const. Lim., marg. pp. 
519, 320,: ** Many of the incidents of a common-law 
trial by ajury are essential elements of right. The 
jury must be indifferent between the prisoner and the 
Commonwealth, and to secure impartiality challenges 
are allowed, both for cause, and also peremptory, with- 
out assigning cause. The jury must also be summoned 
from the vicinage where the crime is supposed to have 
been committed, and the accused will thus have the 
benefit on his trial of his own good character and 
standing with his neighbors if these he has preserved, 
and also of such knowledge as the jury may possess of 
the witness who may give evidence against him. He 
will also be able with more certainty to secure the at- 
tendance of his own witnesses.”’ Wirk v. Siute, 1 Cold. 
344; Armstrong v. State, id. 338; State v. Denton, 6 id. 
539. This strong language is used in commenting upon 
the clause, which, in substantially the same terms, 
guarantees the right of trial by jury in all serious crim- 
inal prosecutions in every one of the States. 

Mr. Charles A. Dana published some years since an 
article in his paper, the New York Sun, which it was 
claimed was libellous in its strictures upon the con- 
duct of a public official at Washington city ; and Judge 
Blatchford, upon his being arrested in New York 
by virtue of a warrant of a United States commissioner 
and brought to Washington, heard the facta, after 
granting a writ of habeas corpus,and discharged the 
prisoner, Jn re Dana,7 Ben. 1. Commenting upon 
this case Judge Cooley said: “{t would have been a 
singular result of arevolution, where one of the griev- 
ances complained of was the assertion of a right to 
send parties abroad for trial, if it should have been 
found that an editor might be seized anywhere in the 
Union and transported by a Federal officer to every 
territory in which its paper might find its way, to be 
tried in each in succession for offenses, which con- 
sisted in a single act not actually done in any of 
them.” 

If every State of the American Union should enact a 
statute identical in its terms with that under which 
the indictment is drawn (Code, § 988) the enforcement 
of these laws might lead to just such a series of prose- 
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cutions as the learned jurist seemed to consider so ab- 
surd, outrageous and palpable a violation of a funda- 
mental right asserted in our own national Magna 
Charta, the Declaration of Independence. The defend- 
ant might travel through any or all of the States, and be 
apprehended or in custody in any one orallof them,and 
thus subject himself to indictments for an offense not 
committed in any jurisdiction where he is tried. 
livery State has embodied in its organic law the guar- 
anty that no person shall be taken or imprisoned, 
ete., ‘‘ but by the law of the land,’’ and this term Judge 
Cooley treats as synonymous with ‘‘due process of 
law.” Const. Lim., marg. p. 353. ‘* Due process of 
law not only requires that a party shall be properly 
brought into court, but that he shall have the oppor- 
tunity when in court to establish any fact which, ac- 
cording to the usages of the common law or the pro- 
visions of the Constitution, would be a protection to 
him or his property.’’ Cooley Const. Lim. (4th ed.) 460, 
note, marg. p. 369; Taylor v. Miles, 5 Kans. 498. In 
Hoke v. Henderson, 4 Dev. 16, Chief Justice Ruffin 
said: ** The clause itself [art. 1, § 17, Const.] means that 
such legislative acts as profess in themselves directly 
to punish persons, or to deprive the citizen of his prop- 
erty, without trial before the judicial tribunals, and a 
decision upon the matter of rights,as determined by 
the laws under which it vested, according to the 
course, mode and usages of the common law as de- 
rived from our forefathers, are not effectually ‘laws of 
the land’ for those purposes.’’ After the Federal Con- 
stitution had been ratified the people of the States, 
with the recollection of the flagrant invasions of their 
rights by transporting freemen abroad to be tried for 
* pretended offenses” stillfresh, amended it so that, 
says Ordronaux, “the crime and its punishment are 
attached to the jurisdiction within which it was com- 
mitted.’”. Ordronaux Const. Leg. 259; Const. U.8., 
art. 3, § 2, cl. 5. These amendments apply only to 
Federal tribunals, but the fact that they were probib- 
ited from trying, except in the State where the crime 
should be committed, is evidence of a purpose to put 
it beyond the power of Congress to have a citizen tried 
for a criminal offense except by a jury of the vicinage, 
and at a point notso remote as to deprive him of the 
benefit of bis witnesses. Another amendment (art. 4, 
§ 2, cl. 2) supplements that already referred to, and 
shows by its terms that the purpose in enacting it was 
to definitely localize the forum of every crime com- 
mitted by a person not in the land or naval forces, by 
providing for the extradition of criminals on demand 
of the governor “to the State having jurisdiction of 
the crime.’ It was evidently contemplated by the 
framers of the Constitution that ordinarily there 
would be but one State where a crime could be prop- 
erly said to have been committed, and whose courts 
would have cognizance of it. It was natural that they 
should cling to the old territorial rule, which limited 
the jurisdiction to the courts of the county. 

The State of South Carolina was the sovereign whose 
authority was disregarded when the bigamous marriage 
was celebrated. If the defendant married a second 
time in South Carolina, or elsewhere outside of North 
Carolina, the act had no tendency at the time to affect 
society here, nor can that unlawful conduct be pun- 
ished as a violation of our criminal laws. On the other 
hand, the completed act of entering intoa second mar- 
riage in a neighboring State is not analogous to the 
cases where a mortal wound is inflicted in one State, 
and the wounded man lingers and dies from its effects 
within the limits of another State during the next en- 
suing twelve months. It is needless now to discuss the 
question whether, on account of the fact that the ul- 
timate effect of the wound is the resulting death, the 
State in which the death occurs in such cases should 
not be held to have common-law jurisdiction to try for 





murder, since nearly all the States have enacted stat- 
utes providing for such trials, and some of them have 
declared such enactments essential. Com. v. Macloon, 
101 Mass. 1; Bish. Crim. Law, §§ 112-117. Our statute 
is a re-enactment of that passed in England in the as- 
sertion of the almost omnipotent powers of the Parlia- 
ment, yet as we have seen by reference to Wharton’s 
statement of the rule adopted in England as to the ju- 
risdiction of crimes, the courts of that country would 
never have held *‘ elsewhere” to refer to bigamy com- 
mitted by citizens of other nationalities, but to second 
marriages contracted by her own subjects, while a for- 
mer wife of the husband was living. Parliament is not, 
of course, prohibited by any constitutional provision 
from passing an act which makes a particular offense, 
contrary to the general rule, indictable and punish- 
able, not only in a country of England other than that 
in which it is committed, but when committed in a 
difterent dominion of the empire or a foreign land. 
Walls v. State, 32 Ark. 568; 2 Whart. Crim. Law, § 1685. 
The powers of Congress on this subject are well defined 
in the Constitution, and the powers of the States are 
limited by the clause we have cited and others, as well 
as by the nature of our government, containing as we 
look upon it, internally as many sovereignties as there 
are States. Our statute was not amended so as to incor- 
porate the English idea until the Code was enacted in 
1883; but it seems that in most of those States where 
attention was attracted to the subject at an earlier 
date, the Legislatures doubted their power to make 
the act done in another State punishable as a felony, 
merely because the offender placed himself within 
reach of criminal process of their own States. But, 
according to the express terms of their statutes, the 
offense was not the act of unlawfully marrying a sec- 
ond time, but the continuous bedding and cohabiting 
afterward. Com. v. Bradley, 2 Cush. 553; Brewer v. 
State, 59 Ala. 102; State v. Palmer, 18 Vt. 570. The 
statute of the State of Missouri by its very terms seems 
to amount to a recognition of the principle which we 
insist isthe correct one. It provides that ‘‘every per- 
son having a husband or wife living, who shall marry 
another person without this State, in any case where 
such marriage would be punishable if contracted or 
solemnized wthin this State, and shall afterward co- 
habit with such person within this State, shall be ad- 
judged guilty of bigamy, and punished in the same 
manner as if such second marriage had taken place 
within this State.” State v. Fitzgerald, 75 Mo. 571. It 
is the subsequent cohabitation, and not the fact that 
the person simply invades the jurisdiction of its courts, 
which subjects the offender to the same punishment as 
would the bigamous marriage had it been celebrated 
within that State. Under our statute we provide for 
the punishment of any person who has contracted a 
bigamous marriage in another State, if he can be 
caught here, even in transitu to another State. 

The attempt to evade the organic law by making the 
coming into this State (after committing an offense in 
another) a crime is too palpable, in view of the admit- 
ted fact that the Constitution of the United States 
gives to citizens of all the States the immunities and 
privileges of its own citizens, and of their guaranteed 
right, under the inter-State commerce clause, to pass 
through another State without arrest and inquiry into 
their accountability for offenses against their own sov- 
ereignty, but especially because the trial for the new 
felony involves an investigation of the original bigamy 
by a jury not of the vicinage, and remote from the wit- 
nesses. No court has ever questioned the power of 
a State to pass quarantine laws and statutes regulating 
the entrance of paupers within its limits, but this does 
not include the authority to impose a tax per capita, 
even, on immigrants from a foreign nation, arriving 
at its ports, or on passengers in transitu from one State 
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toanother. Norris v. Boston and Smith v. Turner, 2 
Myers Fed. Dig. 665, 675, 677, 678, G84. Mr. Justice 
Wayne in that case said: ‘‘Some reliance in the argu- 
ment was put upon the cases of Jlolmes v. Jennison, 14 
Pet. 546; Groves v. Slaughter, 15 id. 449, and Prigg v. 
Com., 16 id. 539, to maintain the discretion of a State 
to say who shall come to and live in it. Why either 
case should have been cited fur such a purpose I was 
at a loss to know, and have been more so from a sub- 
sequent examination of each ofthem. All that is de- 
cided in the case of Holmes v. Jennison is that the 
States of the Union have no constitutional power to 
give up fugitives from justice to the authorities of a 
nation from which they have fled; that it is not an in- 
ternational obligation to do so, and that all authority 
to make treaties for such «a purpose is in the United 
States.’’ The learned justice in asubsequent portion 
of the same opinion (page 684) said: “ [ have never in 
any instance heard the Case of Miln cited for the pur- 
pose of showing that persons are not within the 
regulating power of Congress over commerce, without 
at once saying to the counsei that that point had not 
been decided inthat case. * * * Indeedit would be 
most extraordinary if the case of Gibbons v. Ogden, 9 
Wheat. 1, could be considered as having been reversed 
by a single sentence in the opinion of New York v. 
Mitn, 11 Pet. 102, upon a point, too, not in any way in- 
volved in the certificate of division of opinion, by 
which that case was brought tothis court. The sen- 
tence is that ‘they [persons] are not the subjects of 
commerce, and not being imported goods, cannot fall 
within atrain of reasoning founded upon a construc- 
tion of a power given to Congress to regulate commerce 
and the prohibition to the States from imposing aduty 
on imported goods.’’’ 

It thus appears that the language relied upon to sus- 
tain the assertion on the part of aState of the power to 
legislate in reference to persons coming from a foreign 
country has been expressly declared a dictum and over- 
ruled. This principle approved by the court is still 
more explicitly stated in Henderson v. Mayor, 92 U. 8. 
259, and in Chy Lung v. Freeman, id. 275. The court 
suggested in the lattercase, that in the absence of all 
legislation on the subject by Congress, a State might 
possibly assume authority to prohibit the entrance 
from abroad of “‘ paupers and convicted criminals.” A 
treaty entered into by the United States at once ope- 
rates as a repeal of all State laws repugnant to its pro- 
visions. Baker v. City of Portland, 5Sawy. 566; Denn 
v. Harnden, 1 Paine, 59; In re Parrott, 1 Fed. Rep. 481; 
Gordon v. Kerr, 1 Wash. C. C. 322. ** It is not compe- 
tent for the Legislature of a State to deprive a citizen 
of any other State of his legal or equitable rights under 
the Constitution and laws of Congress, by declaring 
that they must be enforced in a local court.’’ Armory 
v. Armory, 18 Int. Rev. Rec. 149. Our statute applies 
by its terms as well to a citizen of another State, who 
in transitu affords to our local authorities the opportu- 
nity to apprehend him, as to those who become domi- 
ciled within our borders. Ordronaux Const. Leg. 339- 
343. Asa citizen of another State, he has the privi- 
lege of demanding a trial in a particular locality, and 
by a jury of the vicinage, and it would deprive him of 
that right, guaranteed by the Federal Constitution, to 
arrest him while temporarily in this State, and under 
the pretense of punishing him for the felony of com- 
ing into the State after a bigamous marriage, try him 
remote from the locality where the marriage was cele- 
brated and his witnesses reside for an offense involv- 
ing only the question whether the second marriage 
was in fact bigamous. Ordronanx, supra, 225. 

Wharton (2 Crim. Law, § 1685), after discussing the 
English statute, says: ‘‘In some of the United States 
asimilar statute has been enacted; in others a con- 
tinuance in the bigamous state is made indictable, no 





matter where the second marriage was solemnized. 
But when the act of bigamous marriage is made the 
subject of indictment, then at common law the place 
of such act has exclusive jurisdiction.’’ The court of 
Alabama has expressly held in Beggs v. State, 55 Ala. 
108, that where a person is indicted for the bigamous 
act of marrying a second time in another State, as dis- 
tinguished from continuing to cohabit within the State 
after such marriage, the indictment could not be sus- 
tained; but the court did not find it necessary in that 
case to discuss the question of legislative power, as the 
Legislature had modified the English statute in the 
same way that it had been altered by Jaw in Vermont, 
Massachusetts, Tennessee, Missouri and other States. 
It will not be insisted that the courts of the State of 
Maine would have power to enforce a statute which 
provided for punishing with death any person who 
had committed murder in another State, and then 
gone within its limits, by apprehending a Texan, and 
requiring him to send to the banks of the Rio Grande 
for testimony to meet and refute that of a malignant 
neighbor who had followed him almost across the con- 
tinent to wreak his vengeance. 

If a State has the power to punish one caught within 
its borders as a felon for a bigamous marriage commit- 
ted withinanother State, what is to prevent the trial 
of a citizen found in a neighboring State for a homi- 
cide, if the statute were broad enough to include mur- 
der as well as bigamy? if the statute made it a felony 
punishable with death to come into the State after 
committing murder in another? The assertion of such 
authority would jeopardize the security of every 
American citizen who ventured beyond the confines 
of the State in which he resided. The express provis- 
ion for the extradition of criminals excludes the idea 
of trying them outside of the limits of the State where 
the offense is committed, even if there were no direct 
guaranty that they should not be subject toarrest and 
trial for offenses against their own sovereign, when be- 
yond her limits. 

The additional counts in which it is charged that the 
defendant, after the bigamous marriage in South Car- 
olina, came into North Carolina, and cohabited with 
the person to whom he was married, cannot be sus- 
tained, because that offense is not covered by ouvrstat- 
ute. The North Carolina statute would, if enforced, 
subject him to indictment if he should come across the 
border and leave the woman behind. While wedo not 
recognize the validity of the marriages of parties when 
they leave the State for the purpose of evading a law 
which makes a marriage between them unlawful, and 
with the intent, after celebrating the rites in another 
jurisdiction, to return and live in this State (Stale v. 
Kennedy, 76 N. C. 251), we have no express statute 
making such acts indictable asa felony, but only asa 
misdemeanor, where they livein adultery here. State 
v. Culshall, 109 N. C. 764. This fact is fatal to another 
count of the indictment. But we do not wish to be 
understood as questioning the power of the State to 
punish one of its citizens who goes out of the State 
with intent to evade its law by celebrating a bigamous 
marriage beyond its jurisdiction, and returning to live 
within its borders. 

For the reasons given, we think that there was no 
error in the judgment of the court below quashing the 
indictment, and it is affirmed. 


SHEPHERD, J. I concur in the conclusion that the 
indictment was properly quashed. 


MERRIMON, C. J. (dissenting). Indictment for big- 
amy, tried before Meares, J. The indictment charges 
the defendant with the crime of bigamy as defined and 
forbidden by the statute. Code, $988. It charges that 
the second marriage took place in the State of South 
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Carolina, and that shortly thereafter the defendant 
came into the county of Mecklenberg, and there re- 
sided with the second wife. Heappeared, and moved 
to quash the indictment, upon the ground that it ap- 
peared from it that he had committed no offense in 
this State. The motion was allowed, whereupon the 
solicitor for the State assigned error, and appealed to 
thiscourt. The statute declares that “if any person, 
being married, shall marry any other person during 
the life of the former husband or wife, whether the 
second marriage shall have taken place in the State of 
North Carolina or elsewhere, every such offender, and 
every person counselling, aiding and abetting such of- 
fender shall be guilty of felony, and imprisoned in the 
penitentiary or county jail for any term not less than 
four months nor more than ten years, and any such 
offense may be dealt with, tried, determined and pun- 
ished inthe county where the offender skall be appre- 
hended or be in custody, asif the offeuse had been 
actually committed in that county,’ etc. Code, § 988. 
This enactment is not very aptly, precisely or clearly 
expressed, and nence its validity is seriously ques- 
tioned. Butit must receive such reasonable interpre- 
tation as will render it intelligible, operative and ef- 
fectual, if this can be done consistently with the Con- 
stitution. It does not necessarily imply or intend that 
the offender shall be indictable and convicted in this 
State for the offense of bigamy in another State; such 
is not its meaning. It intends that whoever shall be 
in this State, being married to two living wives or two 
living husbands,as the case may be (except in the 
cases excepted in the proviso to the statute), shall be 
guilty of felony, and that without regard to whether 
the second marriage took place in this State or else- 
where, and without regard to whether the second mar- 
riage constituted the offense of bigamy in the State or 
country where it took place. It makes the bigamist 
here auswerable, because he is here, and an offense to 
and an offender against this State and society here. 
The fact of bigamy—having two living wives or two 
living husbands—and the presence of the offender in 
this State constitute the offense. It is not simply the 
second murriage that constitutes the offense—the fel- 
ony, but it is the existence of that fact and the pres- 
ence of the offender in this State that makes it. The 
statute does not treat the second marriage as the of- 
fense, nor the offense as committed elsewhere than in 
this State. 

It is said that in such case no offense is committed in 
this State or against it. This is a serious misappre- 
hension. The statute, its purpose, makes the presence 
of the bigamist in this State an offense; makes him 
here a bigamist and guilty of afelony, whether he was 
so where the second marriage took place or not. Sup- 
pose the statute under consideration had declared in 
terms that if a bigamist shall come into this State, he 
shall be deemed and held to be guilty of bigamy and 
felony here, could its validity be seriously questioned ? 
This is what the statute in effect declares. The Legis- 
lature, in the exercise of the essential police powers of 
government, may for the protection of the people, the 
safety and purity of society, exclude from its borders 
criminals of other States and countries. To that end 
it may make their coming here, their presence in this 
State,a felony if they were guilty of a specified of- 
fense committed by them in the State from which 
they came, or if they were chargeable with doing speci- 
fied acts in the State from which they came, constitut- 
ing no criminal offense there, but declared and deemed 
to be an offense here. It is their coming into this 
State, their presence here, and the fact that they did 
in the State from which they came the acts deemed 
and held to be a specified criminal offense here, that 
constitute the statutory crime and felony in this State. 
Such exercise of legislative power may be unusual, and 


perhaps not very expedient, but the power exists, and 
it is not the province of courts to determine when it 
shall or shall not be exercised. Criminals have no 
right to commit crime, and go from State to State or 
from one country to another, and inflict themselves 
upon society wherever they may be. I[t is the right and 
the duty of government to protect itself and its peo- 
ple against them by all manner of appropriate legisla- 
tion. 

It has been suggested that the exercise of such power, 
except to a very limited extent, is not consistent with 
that provision of the Constitution of the United 
States which confers upon Congress the power ‘‘ to 
regulate commerce with foreign nations and among the 
several States and with the Indian tribes.” To what 
extent and exactly in what respects this provision re- 
stricts the exercise of the police power of the States is 
not very definitely settled, but it is very clear that it 
does not inhibit the enactment of statutes like that 
under consideration. Theright of the State to make 
and enforce such laws is fully recognized in City of 
New York v. Miln, 11 Pet. 102. In that case the court 
said: ** We choose rather to plant ourselves on what 
we consider impregnable positions. They are these: 
That a State has the same undeniable and unlimited 
jurisdiction over all persons and things within its ter- 
ritorial limits asany foreign nation, where that juris- 
diction is not surrendered or restrained by the Cousti- 
tution of the United States. That by virtue of this it is 
not only the right, but the bounden and solemn duty, of 
a State to advance the safety, happiness and prosperity 
of its people, and to provide for its general welfare by, 
any and every act of legislation which it may deem to 
be conducive to these ends, where the power over the 
particular subject or the manner of its exercise is not 
surrendered or restrained in the manner just stated. 
That all these powers which relate to merely munici- 
pal legislation, or what may perhaps more properly be 
called ‘internal police,’ are not surrendered or re- 
strained, and that consequently, in relation to these 
the authority of a State is complete, unqualified and 
exclusive.’’ That case is cited with approval in Holmes 
v. Jennison, 14 Pet. 540, Chief Justice Taney saying for 
the court: ‘‘Again the question under this habeus cor- 
pus isin no degree connected with the power of the 
States to remove from their territory any person 
whose presence they may think dangerous to their peace 
orinauy way injurious to their interest. The power 
in that respect was fully considered by this court, and 
decided in the case of New York v. Miln, 11 Pet. 102. 
Undoubtedly they may remove from among them any 
persons guilty of or charged with crime, and may ar- 
rest and imprison them in order to effect this object. 
This is a part of the ordinary police power of the States, 
which is necessary to their very existence, and which 
they have never surrendered to the general govern- 
ment. They may, if they think proper, in order to 
deter offenders in other countries from coming among 
them, make crimes committed elsewhere punishable in 
their courts, if the guilty party shall be found within 
their jurisdiction. In all of these cases the State acts 
with a view to its own safety, and is in no degree con- 
nected with the foreign government in which the 
crime was committed.” 

The first of these cases here cited is to some extent 
criticised in Henderson v. Mayor, 92 U.S. 259, and Chy 
Lung v. Freeman, id. 275, but not in the aspect of it 
material here. It is difficult to see any substantial rea- 
son why the Legislature may not, by proper enact- 
ment, make it indictable—a misdemeanor or a felony 
—for persons who have done acts in one of the States 
deemed dangerous to its safety, or that of the morals or 
property or the prosperity of its people, if they be found 
within its limits. Itmay by such means keep out of 





and drive beyond its borders foreigu paupers, common 














50 THE ALBANY LAW JOURNAL. 





gamblers, bigamists and the like. It must be the 
judge of the wisdom and expediency of such legisla- 
tion. Offenders against such statutes are such wher- 
ever they may be found in the State, and may hence 
be tried wherever found, without invading any funda- 
mental right secured to them. The acts forbidden 
having been done, the presence of the offender in the 
State anywhere constitutes the offense. This case is 
very different from State v. Knight, 1 Taylor (N.C.), 
44, 65. In that case the statute declared void under- 
took to make the offense of counterfeiting in another 
State indictable in this State. The indictment does 
not charge the defendant with bigamy committed in 
South Carolina; it charges him with a statutory crime 
(a felony) committed in this State, one of the essential 
acts constituting it having taken place in South Caro- 
lina. The statute does not make the second marriage 
the offense. It simply treats this as a fact to be taken 
in connection with others, allconstituting the offense 
in this State. The offense is wholly statutory in its 
nature, and must be so treated. 

I think the order quashing the indictment should be 
reversed, and the case disposed of accordingly. 


———-_- -> 





TAXATION—JOINT-STOCK ASSOCIATION. 


NEW YORK COURT OF APPEALS, MAY 24, 1892. 


PEOPLE, EX REL. NATIONAL Exp. Co., vy. COLEMAN. 

A joint-stock association, formed by private agreement be- 
tween individuals, is not taxable under 1 Revised Statutes, 
part 1, chapter 15, title 4, section 1, providing that all 
moneyed or stock corporations, deriving an income or 
profit from their capital, or otherwise, shall be liable to 
taxation on their capital in the manner therein pre- 
scribed, 

13 N. Y. Supp. 833, affirmed. 


William H. Clark (George S. Coleman, of counsel), 
for appellants 


James C. Carter, for respondent. 


Fincu, J. The relator was taxed upon its capital, 
on the ground that it had becomea corporation within 
the meaning of the provisions of the Revised Statutes 
which enacts that ‘all moneyed or stock corporations 
deriving an income or profit from their capital, or 
otherwise, shall be liable to taxation on their capital 
in the manner hereinafter prescribed.’’ 1 Rev. Stat., 
pt. 1, chap. 13, tit. 4,§ 1. The company was formed 
as a joint-stock company or association, in 1853, by a 
written agreement of eight individuals with each other, 
the whole force and effect of which, in constituting 
and creating the organization, rested upon the com- 
mon-law rights of the individuals and their power to 
contract with each other. The relation they assumed 
was wholly the product of their mutual agreement, 
and dependent in no respect upon the grant or author- 
ity of the State. It was entered into under no statu- 
tory license or permission, neither accepting nor de- 
signed to accept any franchise from the sovereign, but 
founded wholly upon the individual rights of the as- 
sociates to join their capital and enterprise in a rela- 
tion similar to that of a partnership. A few years 
earlier the Legislature had explicitly recognized the 
existence and validity of such organizations, founded 
upon contract, and evolved from the common-law 
rights of the citizens. Laws 1849, chap. 258. That act 
provided that any joint-stock company or association, 
which consisted of seven or more members, might sue 
or be sued in the name of its president or treasurer, 
and with the same force and effect, so far as the joint 
property and rights were concerned, as if the suit 
should be prosecuted in the name of the associates; 





but the act explicitiy disclaimed any purpose of con- 
verting the joint-stock associations recognized as ex- 
isting into corporations by a section probibiting any 
such construction. §5. In 1851 the act was amended 
in its form and application, but in no respect material 
te the present inquiry. There is no doubt therefore 
that, when the company was formed and went into 
operation, the law recognized a distinction and sub- 
stantial difference between joint-stock companies aud 
corporations, and never confused one with the other, 
and that the existing statute which taxed the capital 
of corporations had no reference to or operation upon 
joint-stock companies or associations. But two things 
have since occurred. The Legislature, while steadily 
preserving the distinction of names, has with equal 
persistence confused the things, by obliterating sub- 
stantial and characteristic marks of difference, until it 
is now claimed that the joint-stock associations have 
grown into and become corporations by force of the 
continued bestowal upon them of corporate attributes. 
It is said, and very probably correctly said, that the 
Legislature may create a corporation without explic- 
itly declaring it to be such, by the bestowal of a cor- 
porate frauchise or corporate attributes, and the cases 
of banking associations are referred to as instances of 
actual occurrence. ‘Thomas v. Dakin, 22 Wend. 9; 
Bank v. Watertown, 25 id. 686; People v. Niagara, 4 
Hill, 20. It isadded that such result may happen even 
without the legislative intent, and because the gift of 
corporate powers and attributes is tantamount to a 
corporate creation. It is then asserted that a series of 
statutes, beginning with the act of 1849, has ended in 
the gift to joint-stock associations of every essential 
attribute possessed by and characteristic of corpora- 
tions (Laws 1853, chap. 53; Laws 1854, chap. 245; Laws 
1867, chap. 289); that the lines of distinction between 
the two, however far apart in the beginning, have 
steadily converged until they have melted into each 
other and become identical; that every distinguishing 
mark and characteristic has been obliterated, and no 
reason remains why joint-stock associations should not 
be in all respects treated and regarded as corporations. 
Some of this contention is true. The case of Peop/e v. 
Wemple, 117 N. Y. 77, shows very forcibly how almost 
the full measure of corporate attributes has, by legis- 
lative enactment, been bestowed upon joint-stock as- 
sociations until the difference, if there be one, is ob- 
scure, elusive and diflicult to see and describe. And 
yet the truth remains that all along the line of legisla- 
tion the distinctive names have been retained as in- 
dicative and representative of a difference in the or- 
ganizations themselves. As recently as the acts of 
1880 and 1881, which formed the subject of considera- 
tion in the Wemple Case, the Legislature, dealing with 
the subjectof taxation,and desiring to tax business and 
franchises, imposed the liability upon “ every corpora- 
tion, joint-stock company or‘association whatever, now 
or hereafter incorporated or organized under any law 
of this State.” It is significant that the words “ or or- 
ganized’”’ were inserted by amendment, and evidently 
for the understood reason that joint-stock companies 
could not properly be said to be ‘‘incorporated,” but 
might be correctly described as *‘ organized ’’ under 
the laws of the State. This persistent distinction in 
the language of the statutes I should not be inclined to 
disregard or treat as of no practical consequence when 
seeking to arrive at the true intent and proper con- 
struction of the statute, even if I were unable to dis- 
cover any practical or substantial difference between 
the two classes of organizations upon which it could 
rest or out of which it grew, for the distinction so 
sedulously and persistently observed would strongly 
indicate the legislative intent and so the correct con- 
struction. 

But | think there was an original aud inherent dif- 
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ference between the corporate and joint-stock compa- 
nies, known to our law, which legislation has somewhat 
obscured, but has not destroyed, and that difference is 
the one pointed out by the learned counsel for the re- 
spondent, and which impresses meas logical and well 
supported by authority. It is that the creation of the 
corporation merges in the artificial body and drowns 
in it the individual rights and liabilities of the mem- 
bers, while the organization of a joint-stock company 
leaves the individual rights and liabilities unimpaired 
und in full force. The idea was expressed in Supervis- 
ors of Niagauray. People, 7 Hill, 512, and in Gifford v. 
Livingston, 2 Den. 380, by the statement that the cor- 
porators Jost their individuality, and merged their in- 
dividual characters into one artificial existence, and 
upon these authorities a corporation is defined, on be- 
hilf of the respondents, to be ‘‘ an artificial person cre- 
ated by the sovereign from natural persons, and in 
which artificial person the natural persons of which it 
is composed become merged and nonexistent.’’ Iam 
conscious that legal definitions invite and provoke 
criticism, because the instances are rare in which they 
prove to be perfectly accurate, and yet this one offered 
to us may be accepted if it successfully bears some suf- 
ficient test. In putting it on trial we may take the na- 
ture of the individual liability of the corporators on 
the one hand, and of the associates on the other, for 
the debts contracted by their respective organizations 
as a sufficient test of the difference between them, and 
contrast their nature and character. It is an essential 
and inherent characteristic of a corporation that it 
alone is primarily liable for its debts, because it alone 
contracts them, except as that natural and necessary 
consequence of its creation is modified in the act of its 
creation by some explicit command of the statute 
which either imposes an express liability upon the cor- 
porators in the nature of a penalty, or affirmatively 
retains and preserves what would have been the com- 
mon-law liability of the members from the destruction 
involved in the corporate creation. In other words, 
the individual liability of the members, as it would 
have existed at common law, is lost by their creation 
into a corporation, and exists thereafter only by force 
of the statute, upon some new and modifying condi- 
tions, to some partial or changed extent, and so far 
preventing by theintervention of an express command 
the total destruction of individual liabilities which 
otherwise would flow from the inherent effect of the 
corporate creation. The penalties sometimes imposed 
are of course new statutory liabilities which never, at 
common law, rested upon the individual members. 
The retained liability occasionally established is in the 
nature and a parcel of such original liability, as we had 
occasion to show in Rogers v. Decker, 131 N. Y. 490, 
but is retained by force of the express command of the 
statute, and in that manner saved from the destruc- 
tion which otherwise would follow the simple creation 
of the corporation. Ordinarily these individual liabili- 
ties exist upon otber than common-law conditions, 
and make the corporators rather sureties or guarantors 
of the corporation than original debtors, since in gen- 
eral their liability arises after the usual remedies 
against the corporation have been exhausted. But 
where that is not so the invariable rule is that the cre- 
ation of the corporation necessarily destroys the com- 
mon-law liability of the individual members for its 
debts, and requires at the hands of the creating power 
an affirmative imposition of new personal liabilities or 
a specific retention of old ones from the destruction 
which would otherwise follow. Exactly the opposite 
is true of joint-stock companies. Their formation de- 
stroys no part or portion of their common-law liability 
for the debts contracted. Those debts are their debts, 
for which they must answer. Permission to sue their 
president or treasurer is only a convenient mode of en- 





forcing: that liability, but in no manner creates or 
saves it. The statute of 1853 did interfere with it. 
That act required in the first instance a suit against 
the president or treasurer, and so a preliminary ex- 
haustion of the joint property. But that act was 
modal and determined the procedure. It suspended 
the common-law right but recognized its existence. 
We so held in Witherhead v. Allen, 4 Abb. Dec. 628, and 
at the same time said that the associations were not 
corporations, but mere partnership concerns. Even 
that mode of procedure has been modified by the Code 
($$ 1922, 1925) so that the creditor, at his option, may 
sue the associates without first bringing his action 
against the president or treasurer. These last and 
quite recent enactments show thut the legislative in- 
tent is still to preserve and not destroy the original 
difference between the two classes of organizations; 
to maintain in full force the common-law liability of 
associates, and not to substitute for it that of corpora- 
tors, and preserving in continued operation that nor- 
mal and distinctive difference to evince a plain pur- 
pose not to merge the two organizations in one, or de. 
stroy the boundaries which separate them. That 
intent, once clearly ascertained, determines the con- 
struction to be adopted, and may be the only reliable 
test in view of the power of the State to clothe one or- 
ganization with all the attributes of the other. The 
drift of legislation has been to lessen and obscure the 
original and characteristic difference. On the one 
hand corporations have been created with positive pro- 
visions retaining more or less the individual liability 
of the members, and on the other the joint-stock com- 
panies have been clothed with most of the corporate 
attributes, but enough of the original difference re- 
mains to show that our legislation not only carefully 
preserves the distinction of names, but sufficient also 
of the original difference of character aud quality to 
disclose a clear intent not to merge the two. We may 
thus see upon what the legislative intent to preserve 
them as separate and distinct is founded, and what 
distinguishing characteristics remain. The formation 
of the one involves the merging aud destruction of the 
common-law liability of the members for the debts, 
and requires the substitution of anew or retention of 
the old liability by an affirmative enactment which 
avoids the inherent effect of the corporate creation; in 
the other the common-law liability remains unchanged 
and unimpaired, and needing no statutory interven- 
tion to preserve or restore it. Thedebt of the corpo- 
ration is its debt, and not that of its members; the 
debt of the joint-stock company is the ‘debt of the as- 
sociates however enforced. The creation of the cor- 
poration merges and drowns the liability of its corpo- 
rators; the creation of the stock company leaves un- 
harmed and unchanged the liability of the associates. 
The one derives its existence from the contract of in- 
dividuals; the other from the sovereignty of the State. 
The two are alike but not the same. More or less they 
crowd upon and overlap each other, but without losing 
their identity, and so while we cannot say that the 
joint-stock company is a corporation, we can say, as 
we did say in Van Aernam v. Bleistein, 102 N. Y. 360, 
that a joint-stock company is a partnership, with some 
of the powers of a corporation. Beyond that we do 
not think it is our duty to go. 
The order should be affirmed with costs. 
All concur. 
SS ———— 


MORTGAGE—ASSUMPTION BY GRANTEE. 
NEW YORK COURT OF APPEALS, SECOND DIVISION, 
MAY 31, 1892. 


WAGER V. LINK. 
An owner of land subject to a mortgage made by his grantor 
executed to the mortgagee a bond conditioned for the 
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payment of the mortgage, which provided that the mort- 
gagee should first exhaust his remedy against the mort- 
gaged premises. Subsequently the land was purchased 
by defendant, who assumed the mortgage as part of the 
purchase-money. Held, that defendant became liable to 
the mortgagee for any deficiency arising on a sale of the 
premises. 
12 N. Y. Supp. 68, reversed. 


Afr EAL from Supreme Court, General Term, Third 

Department. 

The other facts fully appear in the following state- 
ment by Bradley, J.: 

The action was brought against Jennie E. Sully, Ed- 
ward P. Sully, the defendant Link and others to fore- 
close a mortgage of date February 10, 1869, made by 
the defendants Sully to the plaintiff upon certain land 
to secure the payment of $5,750 in fifteen years from 
April 1, 1869, and interest semi-annually, according to 
the condition of a bond of the same date made by those 
defendants. The bond and mortgage were made to 
secure the payment of that amount of the purchase- 
money of the land then conveyed by the plaintiff to 
the defendant Jennie Sully by warranty deed, consid- 
eration $8,750. On June 16, 1873, the defendants Sully 
conveyed the premises to Giles B. Kellogg by quit- 
claim deed, consideration $2,500. And on February 17, 
1874, Kellogg made and delivered to the plaintiff his 
bond, of which the following is acopy: ‘ Know all 
men by these presents that I, Giles B. Kellogg, of the 
city of Troy, in the county of Rensselaer and State of 
New York, the obligor herein, am held and firmly 
bound unto M. Francis Wager of the same place, the 
said obligee herein, in the sum of $10,009, to be paid to 
the said obligee or to his certain attorney, executors, 
administrators or assigns, for which payment, well and 
truly to be made, I bind myself and my heirs, execu- 
tors or administrators jointly and severally firmly by 
these presents. Sealed this 17th day of February, 1874. 
The condition of this obligation is such that if the 
above-bounden obligor, bis heirs, executors or admin- 
istrators, shall and do well and truly pay or cause to be 
paid unto the above-named obligee, his certain attor- 
ney, executors, administrators or assigns, the sum of 
$5,750 in fifteen years from April 1, 1869, with interest 
payable semi-annually from October 1, 1872, on each 
and every first day of April and October, with the 
privilege to the said obligor of paying not less than 
$500 nor more than $1,000 on any first day of October 
on giving three months’ previous notice of his inten- 
tion so to do, this bond being given as collateral to a 
bond and mortgage for $5,750, executed by Jennie E. 
Sully and Edward P. Sully, her husband, to said 
obligee, dated February 10, 1869, and the said obligor 
having become the owner vf the mortgaged premises 
in case of default in the payment of said interest or 
principal the said obligor or his assigns shall exhaust 
his remedy against the mortgaged premises before en- 
forcing this bond without fraud or delay, then the pre- 
ceding obligation to be void; otherwise to remain in 
full force and virtue. Gries B. KeLioae. [L. s.]”’ 
By warranty deed of date March 30, 1875, considera- 
tion $10,000, Kellogg and his wife conveyed the prem- 
ises to the defendant Link, “‘ subject to the payment 
by the party of the second part of a mortgage on said 
premises held and owned by M. Francis Wager for 
$5,750, with interest from April 1, 1875, payable semi- 
anuually, which said mortgage, with interest as afore- 
said, the said party of the second part hereby assumes 
and agrees to pay asa part of the purchase-money of 
said premises, and the amount of which mortgage con- 
stitutes a part of the said sum of $10,000, the consider- 
ation named in this deed.” As part of the relief 


sought by the plaintiff he demanded judgment against 
the defendant Link for any deficiency that might re- 
main after application of the proceeds of sale to the 





payment of the amount due on the mortgage. Kellogg 
was not made a party. None of the defendants other 
than Link defended. The referee determined that the 
defendant Link was not chargeable for deficiency, and 
judgment was entered for foreclosure of the mortgage 
by sale of the premises, and in favor of the defendant 
Link upon the issue made by his answer. 


E. R. Harder and George R. Donnan, for appel- 
lant. 


Charles E. Patterson, for respondent. 


BRADLEY, J. The question here is whether or not 
the relation of the defendant Link to the obligation to 
pay the mortgage debt, or any deficiency which would 
remain after application to it of the proceeds of sale, 
was such as to support the charge of liability made and 
relief sought against him in this action. The convey- 
ance of the premises by the Sullys to Kellogg was ac- 
companied by no undertaking on his part to pay the 
mortgage made by them to the plaintiff. Afterward, 
and while he held the title, his liability was created by 
his bond, given to the plaintiff, and by its terms the 
land was made the primary fund, and his personab lia- 
bility was dependent upon and for such deficiency. It 
is for that reason urged that Kellogg never undertook 
to pay the mortgage debt, and as the consequence no 
such obligation was assumed by the defendant. So far 
as the obligation in sucb case is dependent upon the 
doctrine of equitable subrogation, the liability of the 
grantor is essential to the creation of that of the gran- 
tee by the terms of the assumption on his part in the 
granting instrument. ‘Trotter v. Hughes, 12 N. Y. 74; 
Vrooman v. Turner, 69 id. 280. And it is also essential 
that the deed be effectual to convey the title to the 
grantee, else it may be said that the relation of princi- 
pal and surety between the parties to the deed does 
not arise, because the grantee takes nothing from his 
grantor in support of the assumption for that purpose, 
or which, as between them, places such parties in that 
relation to the debt. Garnsey v. Rogers, 47 N. Y. 233; 
Purdee v. Treat, 82 id. 385; Root v. Wright, 84 id. 72; 
Dunning v. Leavitt, 8 id. 30. ‘The deed from Kellogg 
to the defendant conveyed the title, and the latter by 
its terms, ample for the purpose, assumed the payment 
of the mortgage. This may be treated as indemnity to 
his grantor against any liability he had before then in- 
curred in that respect, and it is not important for this 
purpose that the obligation of Kellogg arose out of an 
assumption subsequent to instead of at the time he 
took the title which he conveyed to the defendant. 
His liability was to pay so much of the mortgage debt 
as should constitute the deficiency, and for the pur- 
pose of charging him to that extent he may properly 
have been made a party defendant in the foreclosure 
action. Luce v. Hinds, Clarke Ch. 453; Curtis v. Tyler, 
9 Paige, 482. Although this may be so as against Kel- 
logg, it is urged that the undertaking of the defendant 
is not available to the plaintiff, because (1) the grantor 
of the defendant was not the principal debtor, and (2) 
it does not appear that the defendant’s undertaking in 
the deed was made or intended for the benefit of the 
plaintiff. The latter proposition, which will have fur- 
ther consideration, has no necessary application tothe 
subject of equitable snbrogation, through which the 
creditor takes the benefit of securities received by the 
person having, in respect to the debt, the relation of 
surety to him from whom they are taken. Then for 
the purposes of the remedy they are treated as trusts 
for the further security of the debt, and the relief as 
to them in equity is by way of the execution of such 
trusts in behalf of the creditor. Vail v. Foster, 4 N. 
Y. 312. The defendant’s grantor, bolding the title to 
the property which was charged with the lien of the 
mortgage, added to it his personal liability for the de- 
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ficiency. This was furnished by his bond to the plain- 
tiff, and so far as appears by the findings of the referee 
and indicated by his refusal to find to the contrary, the 
bond was given pursuant to an understanding exclu- 
sively between him and the plaintiff, and for the ben- 
efit of the latter, and without any undertaking to or 
request of the Sullys todo so. It wasin practical ef- 
fect an obligation of Kellogg that the entire mortgage 
debt should be paid, treating the premises so beld by 
him and covered by the mortgage as the primary fund 
for the purpose. When the defendant took from Kel- 
logg the conveyance of the property and assumed the 
payment of the mortgage debt, for which he reserved 
an equivalent portion of the consideration, his obliga- 
tion as between him and his grantor was primary, so 
far as the latter was personally liable for it. This, as 
it was, may be regarded as indemnity to him for the 
obligation he had voluntarily assumed in respect to 
the debt, and to that extent, as between them, they 
had the relation of principal and surety, and for the 
purpose of relief founded upon the doctrine of equi- 
table subrogation they may be so treated by the plain- 
tiff. Halsey v. Reed, 9 Paige, 446. And within that 
principle the defendant was chargeable with the de- 
ficiency, and for such purpose was properly made a 
party defendant in this action. 

The action as against the defendant may, we think, 
be maintained on the broader ground that his promise 
was made to Kellogg for the benefit of the plaintiff, 
and had the requisite consideration for its support. 
There was no qualification of the liability assumed by 
him making it dependent upon any condition. His 
grantor placed in his hands a fund treated equal to the 
amount of the mortgage debt, and upon that consider- 
ation the assumption appearing by the terms of the 
deed was made, and by it the defendant agreed to pay 
the mortgage ‘“‘held and owned” by the plaintiff 
This appears to have been, and it was, a promise made 
by the defendant to Kellogg for the benefit of the 
plaintiff. It was made upon a consideration by which 
he was equipped with a fund for the purpose, and its 
performance would discharge his grantor from a per- 
sonal obligation assumed by him tothe plaintiff. This 
would seem to bring the defendant's undertaking or 
promise thus made within the principle requisite to 
the support of the liability of the defendant to the 
plaintiff. Lawrence v. Fox, 20 N. Y. 268; Burr v. 
Beers, 24 id. 178; Thorp v. Coal Co., 48 id. 253; Schley 
v. Fryer, 100 id. 71. 1t would have been otherwise if 
the title to the land had not passed to the defendant. 
But as it did the obligation of the grantee in respect 
to the mortgage debt, as between them, became that 
of the defendant, his grantee. Pardee v. Treat, 82 N. 
Y. 358. The suggestion that the defendant did not in- 
tend that his covenant should inure to the benefit of 
the plaintiff, because when made he was not advised 
of the bond of Kellogg to the plaintiff, may be met by 
the fact that his undertaking was to pay the mortgage 
of which the plaintiff was represented as the holder 
and owner, and it was broad enough to embrace the 
entire amount in the event the liability of his grantor 
had been such as to make the covenant essentially 
necessary for that purpose. The conclusion is that 
defendant was chargeable in the action for any de- 
ficiency that might arise from the foreclosure and 
sale. 

The appeal to this court, so far as it was from the 
judgment entered on the decision of the General Term, 
was properly taken. In foreclosure actions the pay- 
ment of a deficiency that may arise is awarded by the 
judgment entered prior to the sale, and by which it is 
directed. The judgment entered upon the report of 
the referee in the present case was not an interlocu- 
tory but a final adjudication, for the purposes of the 
question raised here in that respect. Code, §§ 1626, 





1627; Morris v. Morange, 388 N. Y.172. And the ques- 
tion of liability for deficiency must be determined by 
the judgment of foreclosure and sale. ‘The objection 
raised to the appeal is therefore not well taken. 

The judgment in favor of the defendant Link 
against the plaintiff should be reversed and a new trial 
granted of the issue raised by his answer, costs to abide 
the event. 

All concur except LANDON, J., not sitting. 


——__.__—_—_— 
NEGLIGENCE —SALE OF DEFECTIVE Ma- 
CHINERY. 


MISSOURI SUPREME COURT, MAY 23, 1892, 





Hetzer v. KiInGstAND & DouGLAss MANUF. Co. 

A manufacturer is not liable for the explosion of the cylinder 
of asteam threshing machine sold by him, whereby an 
employee of the purchaser is killed, where it is not shown 
that the manufacturer knew that the cylinder was ina 
dangerous condition, 


Llitchcock, Madill & Finkelnburg, for appellant. 
H. S. Priest and George Robertson, for respondent. 


Buack, J. The plaintiff brought this suit against 
the defendant, a corporation engaged in manufactur- 
ing and selling steam threshing machines, to recover 
damages for the death of her husband, who received 
injuries from which he died while assisting Ira Ellis 
in operating a machine sold by defendant to Ellis. Mr. 
Eliis applied toa Mr. MeSwain, who was an agent for 
the Birdsell thresher, for a machine of that pattern. 
They went to St. Louis, but being unable to get a ma- 
chine of that make, they called at the defendant's shops. 
Ellis then gave the defendant a written order fora 
machine, by the terms of which defendant warranted 
it to be of good material and workmanship, and agreed 
to supply any parts which might fail during a specified 
time free of charge. Though McSwain was not an 
agent forthe defendant, still defendant agreed to pay 
him #25 for furnishing a purchaser, and he agreed with 
Ellis to start the machine. It was shipped to Ellis in 
due time,and he and his men used it for threshing 
oats on Saturday and Monday, McSwain assisting 
them on Saturday. On Tuesday morning the cylinder 
flew into pieces, one of which struck Heizer above the 
eye inflicting theinjuries from which hedied. Heizer 
was assisting Ellis in operating the machine. So far 
there is no dispute as to the facts. The petition states, 
among other things, that defendant knew when it con- 
structed the machine it would be used and operated by 
a number of persons in the employ of the persons to 
whom it should be sold; that defendant in selling the 
machine to Ellis warranted the same to be free from 
defectsand of first-class material; that the cylinder 
was made of poor material, was defective in construc- 
tion and was too weak to stand the ordinary strain, all 
of which defects were known to the defendant's agents 
at the time of the sale, and that the machine gave way 
and flew into pieces by reason of such defects, etc. The 
evidence on the issue as to whether defendant made 
orshould be deemed"the maker of the machine is, in 
substance, this: The Kingsland & Ferguson Manufac- 
turing Company, a corporation, made this machine in 
1886, and went into liquidation in 1887, at which time 
the defendant was organized. The defendant then 
purchased this machine and the material of the old 
company then on hand, and continued to manufacture 
the same machines, and in August, 1888, sold this one 
to Ellis. Though this machine was made by the old 
company, still the contract of sale does not state by 
which company it was made, and there is evidence that 
the following words were printed on it: ‘ Kingsland 
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and Ferguson Thresher, made by Kingsland & Doug- 
lass Manufacturing Company.” From the further evi- 
dence it appears that the cylinder, located in the frout 
part of the thresher, was composed of a shaft which 
passed through “two outside and two inside heads.” 
The outside heads were of solid cast-iron. There were 
eight wrought-iron cross bars extending from one to 
the other outside head, with four wrought-iron bands 
around the bars. The teeth were set in the cylinder 
80 as to pass between rows of teeth set in a concave, 
which rested in grooves, and could be removed when 
desired. The concave had been removed just before 
the accident, and after it had been replaced and some 
grain threshed, Heizer took his place at the footboard 
and had commenced or was about to commence feed- 
ing when the cylinder gave way while revolving at full 
speed. The evidence of several witnesses who were 
working at the machine is to the effect that nothing 
but grain and straw got into it, while one witness 
for the defendant gives it as his opinion that some for- 
eign substance must have passed into the cylinder. 
Other evidence is to the effect that wrenches, bolts 
and the like sometimes get into the straw and thence 
into the machine, but that the ordinary effect is simply 
to tear out some of the teeth. These witnesses say the 
bands and heads of the cylinder were broken into 
many pieces, and that the broken pieces of the heads 
indicated old cracks. The plaintitf produced two ex- 
pert witnesses whose evidence is to the following 
effect: That the bands were irregular in thickness, 
varying from three-eighths to three-sixteenths of an 
inch; that they had been cut too short and had to be 
drawn out; that the iron in them was of a poor qual- 
ity for such use; that in one instance at least the weld 
united on one side only. These witnesses say the cast- 
iron in the heads was of a low grade and contained 
earthy matter; that the broken pieces disclosed old 
cracks or places where the iron did not unite when 
moulded; that the heads were thus weakened from 
forty to sixty percent; that an inspection of the heads 
before they broke would have disclosed the poor 
quality of theiron, but not the cracks or places where 
the iron did not unite, and that, in their opinion, the 
heads first gave way and the other breakage followed 
as aconsequence. The evidence for the defendant 
shows that this was one of one hundred or one hun- 
dred and twenty-five machines made in 1886; that they 
were all made out of like material; that with this ex- 
ception they had all stood the test of practical use; 
that this machine was run daily during fair week at 
St. Louis in 1886 and again in 1887; that it had been 
twice tested, once when made and again just before it 
was shipped to Ellis; that the tests consisted in put- 
ting all the parts of the thresher in motion for three- 
quarters of an hour, with the cylinder revolving at the 
rate of one thousand two hundred and forty revolu- 
tions per minute. Mecbanics who made the cylinder 
testified that the bands were purchased in large quan- 
tities, rolled and ready for use; that they were of a 
good quality of iron and that none of them broke at 
the welds. Their evidence is to the further effect that 
cylinder heads for a number of machines were made 
at the same time; that they were cleaned when 
moulded and those that showed any defects were cast 
aside; that they were again examined when bored. 
These and other witnesses say the iron in the cylinder 
heads in question was of a good quality. On this state 
of the case the trial court refused to nonsuit the plain- 
tiff, and of this ruling error is assigned. 

In considering this question we must treat the de- 
fendant as both manufacturer and vendor of the ma- 
chine, since there is evidence tending to show that it 
sold the same as one of its own manufacture. The 
first question is whether the defendant is liable to the 
If there is any such 


plaintiff for simple negligence. 





liability it is because of a breach of duty owing by the 
defendant to the plaintiff's husband. If the defendant 
owed the deceased any duty whatever that duty was 
created either (1) by the contract by which defendant 
sold the machine to Ellis, or (2) was a duty imposed by 
law upon defendant in addition to or independent of 
any mere contract duty. ‘There is no doubt but that 
a cause of action in tort often arises from the breach 
of a duty created by contract, but in such cases there 
must be some privity of contract between the defend- 
ant and the person injured. There being no privity of 
contract the suit cannot be maintained. Roddy v. 
fuilroad Co., 104 Mo. 234; Winterbottom v. Wright, 10 
Mees. & W. 109; Loop v. Litchfield, 42 N. Y. 3851; Losee 
v. Clute, 51 id. 494; Necker v. Harvey, 49 Mich. 517; 
Bank v. Ward, 100 U. S. 195; Safe Co. v. Ward, 46 N. 
J. Law, 19; Curtain v. Somerset (Pa.), 21 Atl. Rep. 244; 
Gordon vy. Livingston, 12 Mo. App. 267; Kahl v. Love, 
37 N. J. Law, 8; Whart. Neg. (2d ed.), § 458. If this 
rule of law applies to the case in hand, then it is clear 
the plaintiff cannot recover for negligence in making 
and selling the machine, for Heizer was in no way a 
party to the cuntract by which defendant sold the ma- 
chine to Ellis. There is no privity of contract between 
defendant and the deceased. Butin many cases the 
law imposes duties additional to those specified in the 
contract, and sometimes independent of it. Thus the 
relation of common carrier and passenger being cre- 
ated, the law casts upon the carrier the duty of using 
care, and in some instances the highest care known to 
the law. And still more to the point are those cases 
where the law casts « duty to use due care to third 
persons upon the manufacturer or vendor of dangers 
ous goods, as in case of sale of poisonous drugs or ex- 
plosive oils. Thomas v. Winchester, 6 N. Y. 397; Nor- 
ton v. Sewall, 106 Mass. 143; Wellington v. Oil Co., 104 
id. 64; Hourigan v. Newell, 110 id. 470; Callahan v. 
Warne, 40 Mo. 131. Smith says: ‘* The true question 
always is, has the defendant committed a breach of 
duty apart from the contract? If he has only com- 
mitted a breach of contract he is liable to those only 
with whom he has contracted, but if he has committed 
au breach of duty he is not protected by setting up a 
contract in respect of the same matter with another 
person.” Whit. Smith Neg. 10. The difficulty in the 
practical administration of the law is to fix upon the 
dividing line between those cases where the duty be- 
gins and ends with the contract, and where the law im- 
poses a duty to third persons notwithstanding the con- 
tract. A recital of the salient facts in some of the 
cases before noted will better enable us to say to which 
class this case belongs. In the leading case of Winter- 
bottom v. Wright, supra, the defendant had contracted 
with the postmaster-general to provide a mail coach 
for carrying the mail bags, and to keep the coach in re- 
pair and fit for use. Other persons had a contract 
with the postmaster-general to supply horses and 
coachmen for conveying the coach. The coach broke 
down and injured the driver by reason of the negli- 
gence of defendant in failing to keep it in proper re- 
pair and fit for use. Jt was held the plaintiff could not 
recover. Says Lord Abinger: “ There is no privity of 
contract between these parties, and if the plaintiff can 
sue, every passenger, or even any person passing along 
the road, who was injured by the upsetting of the 
coach, might bring a similar action. Unless we con- 
fine the operation of such contracts as this to the par- 
ties who entered into thei, the most absurd and out- 
rageous consequences, to which I can see no limit, 
would ensue.”” Speaking of cases not within the rule 
he says: ‘*Those however are cases where the rea) 
ground of liability is a public duty, or the commission 
of a public nuisance.”’ For like reasons a declaration 
was held bad which alleged that defendant negligently 
hung a chandelier in a public house, knowing it would 
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be likely to fall upon plaintiff and others unless prop- 
erly bung, and that it fellupon and injured the plain- 
tiff. Collins v. Selden, L. R., 3 C. P. 495. The principle 
is reasserted in Heaven v. Pender, 11 Q. B. Div. 503. In 
Necker v. Harvey, supra, the defendant manufactured 
and put up in the factory of a soap company an eleva- 
tor under a contract with the soap company that it 
would lift at least two thousand pounds. The elevator 
fell, by reason of a defective shaft, in three days after 
it had been put in place, and injured a workman inthe 
employ of the soap company. Judge Cooley, speaking 
for the court, said: ‘*The statement of facts so far 
makes out no cause of action in favor of the plaintiff. 
It discloses a duty on the part of the defendant to con- 
struct an elevator which should lift two thousand 
pounds, but the duty was to the soap company and 
not to anybody else. Nothing is better settled than 
that an action will not lie in favor of any third party 
upona breach of this duty.” In Losee v. Clute, supra, 
it was held that the manufacturer and vendor of a 
steam boiler was liable only to the vendee for defec- 
tive materials and want of care in its construction, and 
that the vendor was not liable to athird person for 
damages caused by an explosion on account of defec- 
tive materials and construction. The facts in Curtain 
v. Somerset, supra (Sup. Ct. Penn., 1891), were these: 
A contractor erected an hotel building and turned the 
same over to the hotel company. Thereafter an en- 
tertainment was given at the hotel by the proprietor. 
A crowd of persons collected on a porch, when a girder 
gave way and one of the persons attending the enter- 
tainment was injured, and he brought suit against the 
contractor. The contractor, it was held, was not lia- 
bie to the plaintiff, because he owed the plaintiff no 
duty whatever. Says the court: ‘‘The consequences 
of holding the opposite doctrine would be far reach- 
ing. Ifa contractor who erects a house, who builds a 
bridge or performs any other work, the manufacturer 
who constructsa boiler, piece of machinery or a steam- 
ship, owes a duty to the whole world that his work or 
his machine or his steamship shall contain no hidden 
defect, it is difficult to measure the extent of his re- 
sponsibility, and no prudent man would engage in such 
occupations upon such conditions. It is safer and 
wiser to confine such liabilities to the parties immedi- 
ately concerned.”” Wharton thinks the better reason 
for the rule is that there is no casual connection be- 
tween the negligence and the hurt, but be this as it 
may the rule itself is well established in England and 
in the United States, and we think the case in hand 
comes within it. It is true the defendant must have 
known, when it made and sold the machine to Ellis, 
that other persons would be engaged in operating it, 
but this is no reason why defendant should be held 
liable to such other persons for injuries arising from 
the negligent use of poor material or for defective 
workmanship. Such knowledge must have existed in 
the cases which have been cited as asserting the rule, 
and would have been as good an argument against the 
rule in those cases as in the case in hand. 

We now turn to those cases where it is held that the 
vendor is liable for negligence to third persons, and 
Thomas v. Winchester, 6 N. Y. 397, is the leading onein 
the United States. There the defendant by his agent 
put up ajar of belladonna, a deadly poison, and negli- 
gently labelled it ‘* dandelion,” a harmless medicine. 
He sold the jar thus labelled to one druggist, who sold 
it to another. The plaintiff's wife being ill her physi- 
cian prescribed dandelion, and the prescription was 
filled by the last-named druggist from the jar, and ad- 
ministered to her, by which she was injured. The de- 
fendant was held liable fordamages. The case is made 
to stand chiefly on the ground that sending into the 
market the poison mislabelled put human life in im- 
minent danger. And in Norton v. Sewall, 106 Mass. 143, 





an apothecary by his agent sold a deadly poison as and 
for a harmless medicine to one person, who purchased 
it for and administered it toa third person. ‘ This 
finding,’’ says the court, ‘includes a violation of duty 
on the part of the defendant, and an injury resulting 
therefrom to the intestate for which the defendant 
was responsible, without regard to the question of 
privity of contract between them.’’ In these cases the 
articles sold were necessarily and inherently danger- 
ous to human life, and they did not by their color or 
otherwise disclose their dangerous character, and 
hence the duty on the part of the vendor to make 
known to the vendee their true nature. A threshing 
machine is not in and of itself dangerous, and there is 
no necessity of placing a label upon it. It speaks for 
itself, and discloses its usesand purposes as plainly as 
does a handsaw or the many other implements and 
machines in daily use. Wethink the case in hand is 
entirely different from those just mentioned. The 
case of ITeaven v. Pender, 11 Q. B. Div. 503, before 
noted, and to which we are cited, was by a majority of 
the judges made to stand on the ground that the de- 
fendant, the owner of the dry-dock, invited the plain- 
tiff upon his premises. Brett, M. R., formulated a 
general rule, to which the other judges did not agree, 
which he says includes the case of goods and ma- 
chinery “supplied to be used immediately by a par- 
ticular person or persons, or one of a class of persons,”’ 
but he says “it would exclude a case in which the 
goods are supplied under circumstances in which it 
would be a chance by whom they would be used.’? He 
approves the case of Collins v. Selden, supra, because 
there was nothing in the declaration to show that the 
plaintiff was more likely to be in the public house than 
any other member of the public, and he doubts the 
case of Thomas v. Winchester, supra, a case which has 
never been questioned in this country to the knowl- 
edge of thewriter. On the whole it seems to us 
Heaven v. Pender is not an authority in favor of the 
plaintiff in the present action. The case of Devlen v. 
Smith, 89 N. Y. 470, ismorein point. There a carpen- 
ter negligently constructed a scaffold for the use of a 
painter, who had a contract to paint the dome of a 
court-house, and a workman employed by the painter 
was killed by reason of the negligence of the carpenter 
in constructing the scaffold, and the carpenter was 
held liable by a divided court. The scaffold was ninety 
feet in height and was built for the specific purpose and 
for immediate use, and the carpenter must have known 
that any want of ordinary care would result in the loss 
of life. 

Thus far we have treated this action as founded on 
negligence. In such actions fraud or an intentional 
wrong is not an element. The distinction between 
negligence and intentional wrong is important in trac- 
ing down liability for the consequences arising there- 
from. This distinction is pointed out with clearness 
in an article in 16 Am. & Eng. Enc. Law, 392, 434. Had 
the defendant sold this machine to Ellis knowing that 
the cylinder was defective, and for that reason danger- 
ous, without informing him of the defect, then the de- 
fendant would be liable even to third persons, not 
themselves in fault. Shear. & R. Neg. (4th ed.), § 117. 
As said in Wellington v. Oil Co., 104 Mass. 64: “It is 
well settled that a man who delivers an article which 
he knows to be dangerous or noxious to another per- 
son, without notice of its nature and qualities, is liable 
for any injury which may reasonably be contemplated 
as likely to result, and which does in fact result, there- 
from, to that person or any other who is not himself 
in fault.” But it seems out of place to pursue this in- 
quiry further on this occasion, for there is no evidence 
showing, or from which it can be fairly inferred, that 
defendant knew the cylinder was in a dangerous con- 
dition. The plaintiff's evidence tends to show that the 











56 THE ALBANY LAW JOURNAL. 





iron in the heads and bands of the cylinder was of a 
poor quality; that there was want of care in testing the 
pieces of iron before joined into the cylinder, and per- 
haps wantof care in testing the machive when com- 
pleted, but all this does not show that defendant knew 
this cylinder was defective or unfit for use. ‘The case 
discloses no motive whatever on the part of defendant 
for sending out a defective machine. The plaintiff's 
case tends to show no more than negligence, and an 
action based on that ground must be confined to the 
immediate parties to the contract by which the ma- 
chine was sold. To hold otherwise is to throw upon 
the manufacturers of machinery, not necessarily dan- 
gerous, a liability which, iu our opinion, the law will 
not justify. 

The judgment in this case is therefore simply re- 
versed. 

All concur. 





NEW YORK COURT OF APPEALS AB- 
STRACTS. 

ACTION — ON CONTRACT — PLEADING — VARIANCE — 
QUESTION FOR JURY—DISMISSAL.—(1) Plaintiffs sued 
on an alleged contract by which defendants promised 
to pay them $100,000 for their assistance in procuring 
the contract for building a bridge to be awarded to 
defendants. By the written contract, as proved on 
the trial, defendants promised to pay plaintiffs a com- 
mission of five per cent upto the amount of $100,000, 
to be deducted from cash payments to defendants on 
the bridge contract, for assisting defendants in the 
financial arrangements necessary to complete the 
bridge within the time specified in the contract. Held, 
that this was a material variance, and plaintiff's action 
failed on the proof. (2) Where there isa material va- 
riance, and plaintiffs’ case fails on the proof, the court 
should dismiss the complaint, instead of directing a 
verdict for defendants. June 7, 1892. Gullaudet v. 
Kellogg. Opinion per Curiam. O’Brien, Peckham and 
Maynard, JJ., dissenting. 11 N. Y. Supp. 79, affirmed. 


APPEAL—OBJECTIONS NOT RAISED BELOW—RES AD- 
JUDICATA.— (1) The objection that a former adjudica- 
tion had not been pleaded, and was therefore not avail- 
able as a defense, cannot be taken on appeal,where the 
adjudication was found by the trial court, and was not 
excepted to. (2) A judgment, in an action or proceed- 
ing against the executive board of a city to compel 
them to act with respect to awarding a contract in 
which it was decided that it was their duty to act, 
estops the city. June 7, 1892. Ashton v. City of Roch- 
ester. Opinion by O’Brien, J. 


ARBITRATION AND AWARD—EFFECT OP INSUFFI- 
CIENT AWARD—POWERS OF ARBITRATORS—WAIVER OF 
OATH.— (1) Aninformal award, signed and sworn to 
before a notary, and delivered by arbitrators to the 
parties to asubmission to them as to whether a sum 
was due from defendant to plaintiff under a building 
contract, stating that plaintiff is entitled to receive his 
“final payment,”’’ is defective as an award as not ascer- 
taining the amount due. (2) Having once made an 
award, arbitrators are functus officio, and cannot af- 
terward execute a second award, though the first 
award was void because of defects therein. (3) Under 
section 2369, Code of Civil Procedure, which provides 
that before hearing any testimony arbitrators must be 
sworn, ‘*‘ unless the oath is waived by the written con- 
sent of the parties to the submission or their attor- 
neys,’’ there can be no waiver except in writing. Cut- 
ter v. Cutter, 48 N. Y. Super. Ct. Rep. 470-474, distin- 
guished. Second Division, May 31, 1892. Flannery v. 
Sahagian. Opinion by Haight, J. 12 N. Y. Supp. 56, 
reversed. 








ASSESSM ENTS-—VALIDITY — BEN EFITS—PUBLICATION 
OF NOTICE.—(1) Inan action to set aside a street as- 
sessment it appeared that the common council of the 
city had adopted a resolution for paving a certain 
street forty-two feet wide, and directed the city en- 
gineer to advertise for bids. The lowest bid was ac- 
cepted by the council for paving forty-two feet. The 
engineer however made the contract for paving thirty- 
seven feet, omitting a space of five feet between the 
rails of a street-car track thereon, which it was the 
duty of the street-car company to keep in repair. The 
specifications for the paving did not include the space 
between the rails, nor was the cost thereof includedin 
the assessment. Afterward the council ordered the 
work to be done in accordance with the specifications. 
Held, that as there was no showing of injury resulting 
to property-owners on account of the irregularity, the 
assessment would not be set aside. (2) The fact that 
land on one side of a street is assessed for paving a lit- 
tle more in amount than that on the other side, be- 
cause the side last mentioned is incumbered by a 
street-car track, does not invalidate the assessment, 
but it is competent for the assessors thus to exercise 
their judgment as to the apportionment of the bene- 
fits. (4) The fact that notice of an assessment for city 
improvements is not published during the time re- 
quired in successive numbers of a paper designated as 
the official paper of the city, but is omitted on Sunday, 
does not invalidate the assessment, where it appears 
that the week-day edition is the official paper, and that 
the Sunday edition, although numbered consecutively 
with the week-day edition, is furnished and sold under 
different terms. June7, 1892. Voghtv. City of Buf- 
fulo. Opinion by Gray, J. 14 N. Y. Supp. 759, re- 
versed. 


CONTRACT — BUILDING — SUBSTANTIAL PERFORM- 
ANCE.—When the person who had contracted to do the 
woodwork on a building for $6,000 ceased work, the 
condition of the work was such as to indicate defects 
and omissions the correction of which would cost 
$656.29. But defects to the amountof $439.29 were 
remedied by the owner under a provision in the con- 
tract that, if the contractor neglect to supply sufficient 
materials or workmen, the owner might on notice fin- 
ish the work and deduct the expense from the con- 
tract-price. In regard to the defective condition of 
the carpenter work, the referee found that owing to 
the settling of the walls and to the steam heat, and 
without any fault of the contractor or the material 
furnished, the baseboards had parted from the floor; 
that the materials furnished were according to con- 
tract, except some closet shelving and hall flooring was 
second-class; that there were defects in bath-rooms, 
hard-wood floors, pieced window casings, defective 
hand rail, mouldings not properly smoothed, imperfect 
painting; that the work done by the owner on notice 
was fixing doors to latch aud windows to slide, fixing 
wash trays and back stairs, defects due principally to 
poor workmanship and settling of building, repainting 
front of building, which showed spots, and oiling in- 
terior, where repairs were made; that the defective 
work not remedied consisted of flooring in some cases 
made of second-class material, and in other cases un- 
even by reason of settling of building, window frames 
in rear of building not set to correspond in height with 
doors, patched hand railin front hall, defective work 
in bath-rooms, window casings and closet shelves, de- 
fects which did not prevent use of building for pur- 
poses intended. The referee also found that iron 


transom guards and registers of the value of $12 were 
omitted. Held, thatas in determining whether there 
had been a substantial performance of the contract, so 
that refusal of the architect to give a certificate, made 
by the contract a condition precedent to the right to 
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payment, was unreasonable, the contractor would have 
the benefit of the work done by the owner, the amount 
of damages for want of strict performance was not so 
great as necessarily to defeat the claim of substantial 
performance, and notwithstanding the character of 
some of the deficiencies, the findings of the referee, 
who had by stipulation of parties viewed the premises, 
approved by the court below, that the defects were not 
willfully caused or permitted by the contractor, and 
that the contract was substantially performed, would 
be deemed conclusive. Second Division, May 351, 1892. 
Crouch v. Gutman. Opinion by Bradley, J. Follett, 
C. J., and Vann and Landon, JJ., dissenting. 10 N. 
Y. Supp. 275, affirmed. 


CONTRACT — INTERPRETATION.— An agreement be- 
tween plaintiffand defendant for the transportation of 
Mexican pilgrims from New York to Rome by a 
steamer owned by plaintiff was made by a correspond- 
ence, which commenced with a letter from defendant 
referring toa preceding conversation respecting the 
matter, and adding: ‘Our people in Mexico advise 
that upon favorable terms they can secure a party of 
about one hundred and seventy-five or two hundred 
people, with « possibility of increasing the number. 
These people will be divided into classes about as fol- 
luws: Seventy-five first-class, seventy-five second- 
class, fifty steerage.” Plaintiff replied stating the 
rates, but without mentioning any number, and re- 
ceived an answer expressing dissatisfaction with the 
rates and stating: ‘‘ There isa probability that there 
will be two hundred and fifty people or more.”  Plain- 
tiff then wrote stating: ‘** We beg to confirm the un- 
derstanding arrived at between us, viz., that you will 
not ship less than seventy-five first-class, seventy-five 
second-class and one hundred third-class passengers 
for the round trip,’ and then again mentioned the 
rates, which were accepted by a letter on the same day 
stating: ‘There isa probability that the party will 
exceed two hundred and fifty.’’ Other letters passed 
without mentioning the number of passengers until 
plaintiffs wrote expressing surprise at hearing of a 
falling off in the number of the passengers, and notify- 
ing defendant it would be held responsible for the pass- 
age-money on the numbers originally arranged. The 
vessel then made the trip. Jield, that defendant's 
agent did not thereby agree to furnish any specified 
number of pilgrims for transportation. Second Di- 
vision, May 31, 1892. Barrow S. S. Co. v. Mexican Cent. 
Ry. Co. Opinion by Bradley, J. Follett, C. J., and 
Parker and Landon, JJ., dissenting. 10 N. Y. Supp. 
804, reversed. 


CORPORATIONS—CONSOLIDATION—RIGHT TO STOCK 
IN NEW COMPANY.—(1) After plaintiff had subscribed 
for stock in the P. Ry. Co., and paid ten per cent of 
his subscription, the company was consolidated with 
defendant, under an agreement by which the stock- 
holders of the P. Ry. Co. were to receive consolidated 
in place of their original stock. Held, that plaintiff 
could not compel defendant to issue to him full-paid 
certificates of stock on account of his subscription to 
the P. Ry. Co. stock, where there was no proof that he 
had paid more than the ten per cent, or that he was 
entitled to full-paid stock of the P. Ry. Co. (2) In 
such case, where no demand was made in the pleadings 
or otherwise forany less amount of stock of defendant 
corporation than an amount of full-paid stock in pro- 
portion to the shares held by plaintiff in the P. Ry. Co. 
a judgment for defendant will not be disturbed on the 
ground that plaintiff was at least entitled to stock to 
the extent of the ten per cent paid by him, or to some 
evidence of his right to that extent. May 24, 1892. Bab- 
cock v. Schuylkill & LV. R. Co. Opinion by O’ Brien, 
J. 15 N. Y. Supp. 193, affirmed. 








CORPORATION—STOCK—ISSUANCE AND VALIDITY— 
PURCHASE WITH NOTICE.—Certificates of stock issued 
by the president of a corporation on the authority of 
an executive committee appointed by the directors 
out of their number, but without having been author- 
ized or ratified by the directors, confer no rights on 
one who is not a bona fide purchaser for full value. 
Barnes v. Brown, 80 N. Y. 527-534; Burrall v. Rail- 
road Co., 75 id. 211; Railroad Co. v. Schuyler, 34 id. 30. 
Second Division, May 31, 1892. Ryder v. Bushwick R. 
Co. Opinion by Haight, J. 10N. Y. Supp. 748, af- 
firmed. 


CRIMINAL LAW—LARCENY BY AGENT OF PROPERTY 
IN HIS POSSESSION--EVIDENCE—EXAMINATION OF WIT- 
NEss.—(1) Where defendant, the manager of an ele- 
vator company, caused grain to be transferred from 
one elevator to another without authority, and falsified 
the accounts so as to conceal his action, and the short- 
age was concealed by a false weighing of the remaining 
grain, occasioned by his indirect suggestion, and he 
sold the grain which it was his duty to keep, and put 
the proceeds into his bank account, a conviction is 
warranted under the Penal Code, section 528, declaring 
a person guilty of larceny who appropriates to his own 
use, with intent to defraud the owner, property which 
he has in his possession as the agent of any person or 
corporation. (2) The fact that the proceeds of the 
grain went into defendant’s bank account as manager 
of the elevator company, and were applied by him on 
the company’s liabilities, does not make him any the 
less guilty, where the elevator company was merely 
the bailee of the grain, and had no right to sell it and 
use the proceeds. (3) The manager of an elevator com- 
pany, having the custody and control of the grain in 
its elevators, has the grain in his ** possession, custody 
or control,’ as the agent or officer of the company, 
within the meaning of the Penal Code, section 528, and 
if he sells the grain and appropriates the proceeds he 
cannot escape a conviction ou the ground that the 
grain was technically in the custody and control of the 
company. (4) On the prosecution of the manager of 
grain elevators for larceny, where if appears that he 
transferred grain without authority from one elevator 
to another, and sold it and concealed the shortage, evi- 
dence showing the false weighing of the grain by de- 
fendant’s employees, enabling the shortage to be con- 
cealed, which false weighing was afterward assented 
to, concealed and taken advantage of by defendant, is 
admissible. (5) Where a witness for the prosecution 
who testified before the grand jury manifests on the 
trial a disposition to favor defendant, and keep back 
or soften injurious facts, the prosecution may call his 
attention to his testimony before the grand jury, for 
the purpose of refreshing his memory, though not for 
the purpose of impeaching him. May 24, 1892. People 
v. Sherman. Opinion by Finch, J. 16 N. Y. Supp. 782, 
affirmed. 


DEED—COVENANT OF QUIET ENJOYMENT—BREACH— 
MEASURE OF DAMAGES.--(1) Where, when a lot is con- 
veyed, there is nothing to indicate that it is part of a 
street, there is a breach of a covenant of quiet enjoy- 
ment contained in the deed if the city subsequently 
obtains a judgment that the land had been dedicated 
as astreet, and enjoining the vendee or his grantee 
from interfering with its use as such. Hymes v. Estey, 
116 N. Y. 501, approved. (2) In an action for breach 
of acovenant of quiet enjoyment, where the eviction 
complained of is the recovery by a city of a judgment 
holding that a strip of the lot conveyed had, prior to 
the conveyance, been dedicated as a street, and envjoin- 
ing defendant from interfering with its use as such, it 
is error to allow defendant, in making proof of his 
damages, to prove the fee value of the strip, since the 
easement of the public does not deprive him of the 
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fee, but the correct measure of damages is the diminu- 
tion, ifany, in the value of the lot at the time of the 
eviction, caused by the assertion of the right to use 
the strip as a street, with interest to the time of trial, 
and the costs of the action which resulted in the evic- 
tion, with interest thereon from the time of the recov- 
ery. May 24,1892. Hymesv. Estey. Opinion by May- 
nard, J. 15 N. Y. Supp. 341, reversed. 


DisTRICT ATTORNEY—NECESSARY EXPENSES—EXTRA- 
DITION.—(1) Where a district attorney necessarily in- 
curs expenses in following a fugitive beyond the juris- 
diction of the United States, he is entitled to reim- 
bursement by the county. (2) Section 51 of the Penal 
Code makes it a misdemeanor for an officer to receive 
any compensation for **expenses incurred in procur- 
ing from the governor * * * a demand upon the 
executive * * * of a State or Territory of the 
United States, or ofany foreign government, for the 
surrender of any fugitivefrom justice.” Held, that the 
statute has reference only to inter-State extradition. 
Second Division, May 381, 1892. People, ex rel. Garden- 
ier, v. Board of Supervisors of Columbia County. 
Opinion by Bradley, J. 8N. Y. Supp. 752, affirmed. 


EJ ECTMENT—WHO MAY MAINTAIN—HIGHWAYS.—W. 
and F. owned farms abutting on the east and west 
sides, respectively of a highway, each owning to the 
center. W. purchased from F. a strip abutting on the 
west side to straighten the highway, the deed convey- 
ing such strip and all F.’s title in the highway, the 
habendum clause reciting that the grantee should hold 
the strip for a “highway, and for no other purpose 
whatever,’ the grantors ‘‘ reserving the same privileges 
onsaid * * * highway as they now have in the 
highway as at present located.”” W., in straightening 
the highway, built a retaining wall on the westerly 
side thereof, within the strip conveyed, aud thereupon 
the straightened highway was opened to the public, 
and the wall maintained by W. for more than twenty 
years, after which F.’s grantees took possession of the 
wall to the exclusion of W.’s grantees, and opened sev- 
eral passages through it. JJeld, in ejectment, that W.’s 
grantees could not recover, the maintenance of the 
wall as a perpetual barricade being a private nuisance, 
not authorized by the conveyance, and defendant’s 
possession not being inconsistent with the public ease- 
ment. Second Division, May 31, 1892. Westlake v. 
Koch. Opinion by Landon, J. Parker, J., dissenting. 
8 N. Y. Supp. 665, reversed. 


EMINENT DOMAIN — COMPENSATION — MEASURE OF 
DAMAGES—APPEAL.— (1) In an action against the city 
of New York to recover for bulkhead property, con- 
sisting chiefly in an easement for dock and wharfage 
purposes, acquired by plaintiff under grants from the 
State and city, and which had been destroyed by the 
city in the construction of a new bulkhead line in front 
thereof, under chapter 574, Laws of 1871, authorizing it 
to establish a new bulkhead line further out in the 
river, and to purchase or condemn all wharf property 
belonging to private individuals, evidence of the price 
paid by the city for property similar to that of plain- 
tiffs, and situated at a short distance from it, was ad- 
missible as a basis for determining the amount of dam- 
ages to be paid plaintiffs. (2) Where a party objects to 
the admissibility of evidence before a referee, and ex- 
cepts to his ruling thereon, and files exceptions to his 
report, without protest as to the manner in which the 
reference was conducted, he cannot object to the re- 
view of the referee’s ruling by the Court of Appeals on 
appeal from a judgment confirming his report, on the 
ground that he had no authority to pass on objections 
to evidence. May 24, 1892. Langdon v. Mayor, ete., of 
City of New York ; Carroll v. Same. Opinion by May- 
nard, J. 15 N. Y. Supp. 965, 966, mem., affirmed. 





FRAUD — CONVEYANCE — EVIDENCE — Nonsutt.—(L1) 
Defendant, who was about to engage in a new busi- 
ness, voluntarily conveyed his real estate to his wife by 
deeds duly recorded, there being no evidence that his 
liabilities then exceeded the value of his property. 
Plaintiffs recovered judgments for goods sold him more 
thana year after the making of the deeds. There was no 
evidence that he made representations to them as to 
his ownership of property to obtain credit, or that they 
relied on such ownership or appearance thereof, nor 
that the contemplated business was hazardous. Held, 
that the conveyance was good and valid as against 
plaintiffs. (2) Where the court is satisfied, at close of 
plaintiil’s case in an action tried without a jury, that 
he cannot recover, it may dismiss the complaint with- 
out hearing the evidence of defendant. Second Di- 
vision, May 31, 1892. Neuberger vy. Keim. Opinion by 
Haight, J. 5 N.Y. Supp. 941, affirmed. 

INSURANCE—CONDITIONS—WAIVER—IGNORANCE OF 

AssuRED.—(1) A provision in a policy that, if a fire 
occurs, the assured shall give immediate notice in 
writing to the insurer of any loss thereby, is a condi- 
tion precedent, and unless waived the assured cannot 
recover on the policy where he does not give notice of 
loss until thirty-three days after the fire. (2) A pro- 
vision in a policy that the assured shall, within sixty 
days after a fire, furnish to the insurer verified proofs 
of loss, isa condition precedent, and unless waived the 
assured cannot recover on the policy where he does not 
furnish such proofs until seven months after the fire. 
(3) A provision in a policy that it shall be void unless 
provided by agreement indorsed on the policy, if with 
the knowledge of the assured proceedings be com- 
menced to foreclose any mortgage on the property, is 
binding, and in case of its violation the assured, in the 
absence of a waiver, cannot recover on the policy. (4) 
Where a policy contains a provision that no officer, 
agent or representative of the insurer shall have power 
to waive auy provision or condition embraced in the 
printed and authorized policy, but shall have power to 
waive added provisions or conditions, provided such 
waiver is written upon or attached to the policy, the 
agent cannot waive conditions printed in the policy, 
the assured being bound by the limitation of the 
agent’s authority. (5) The fact that the assured was 
iguorant of the conditions printed ina policy of insur- 
ance of the standard form prescribed by the Laws of 
1886, chapter 488, will not defeat the forfeiture of the 
policy in case the conditions are not complied with, 
since the conditions were part of the contract, and he 
was bound to take notice of them. May 24, 1892. Quin- 
lan v. Providence Washington Jns. Co. Opinion by An- 
drews, J. 15 N. Y. Supp. 317, affirmed. 
WAIVER. — The fact that an insurance 
agent, when notified by the assured that the premises 
had become vacant, said that it was all right as longas 
he notified the agent, is not a waiver of a provision in 
the policy that it shall be void if the premises become 
vacant, where the policy also provides that no part of 
its conditions shall be waived except in writing signed 
by the secretary. Second Division, May 31, 1892. 
O' Brien v. Prescott Ins. Co. Opinion by Vann, J. 11 
N.Y. Supp. 125, reversed. 





MOoORTGAGES—PRIORITY—UNRECORDED MORTGAGE— 
NOTICE TO AGENT OF SUBSEQUENT MORTGAGEE. — 
Where an agent lends money on a mortgage, which he 
has recorded, on land on which there isa prior unre- 
corded mortgage, the mere fact that he was also the 
agent of the prior mortgagee in taking his mortgage 
eleven mouths before is not notice to the subsequent 
mortgagee, unless he not only Knew of the prior mort- 
gauge, but also believed it an existing lien, and where 
it appears that he was the agent of the prior mortgagee 
tu invest, holdand reinvest money, and that, though 





SRN aaa ie aki as he. 


00s pete: 











MB tacei os 





THE ALBANY LAW JOURNAL. 59 





he knew that the prior mortgage was still in existence, 
he considered that money paid to him by the subse- 
quent mortgagee was in his hands as trustee for the 
prior mortgagee for reinvestment, and that he held it 
as a paymentof the prior mortgage, though such mort- 
gage was not formally satisfied, notice of the prior 
mortgage cannot be imputed to the subsequent mort- 
gagee. May 24, 1892. Constant v. University of Roch- 
ester. Opinion by Maynard, J. Andrews, Gray and 
O'Brien, JJ., dissenting. 17 N. Y. Supp. 363, reversed. 
New YORK CITY—STREET OPENING —DISCONTINU- 
ANCE—STREET OF FIRST CLASS.— Consolidation Act 
(Laws 1882, chap. 410), section 900, providing for dis- 
continuance of proceedings to open a street on objec- 
tion of abutting owners, does not apply to the opening 
of streets of the first class, which by provision of the 
act is to be whenever the board of street opening shall 
think the public interest requires it, but only to the 
opening of streets of the second and third classes, 
which the act provides shall be on request of a certain 
proportion of the owners of the frontage. June 7, 1892. 
Inve Board of Street Opening and Improvement of City 
of New York; Inve Alexander Ave. Opinion by Peck- 
ham, J. Appeal from 17 N. Y. Supp. 933, dismissed. 
PLEADING—ACCOUNTING—COUNTERCLAIM. SALE-- 
WHAT CONSTITUTES.—(1) In an action for an account- 
ing between partners, a claim against plaintiff, which 
is independent of the partnership dealings, will not be 
allowed where it is not pleaded as a counterclaim. (2) 
It appeared in such case that, at plaintiff's request, de- 
fendant placed on a lot of lumber a value which he 
would give ortake. Plaintiff refused to accept the 
offer, and without plaintiff's consent defendant appro- 
priated the lumber. Held, that the sale at the value 
given was not completed, and defendant was liable for 
its actual value. May 24,1892. Turner v. Weston. 
Opinion by O'Brien, J. 16 N. Y. Supp. 772, affirmed. 


RAILROADS—STREET—NEGLIGENCE—PROJECTING OF 
RAIL ABOVE CROSS-WALK.—(1) Wherea street railroad 
company allowed one of its rails to project above the 
surface of the cross-walk sothat a pedestrian stumbled 
against it, fell aud was injured, the jury are warranted 
in finding that the company was negligent. (2) Al- 
though there was no evidence that any complaint was 
ever made to the company of the condition of its track, 
it does not relieve it from liability, though if may be 
considered by the jury in rendering a verdict. June 
7, 1892. Schild vy. Central Park, N. & E. R. R. Co. 
Opinion by Gray, J. 16 N. Y. Supp. 701, affirmed. 


REFORMATORIES — COMMITMENT OF MINOR—RE- 
CITAL OF AGE.—Under the New York City Cousolida- 
tion Act, section 1466, as amended by the Laws of 1886, 
chapter 353, authorizing the commitment to a reform- 
atory, on specified grounds, of female children over 
the age of twelve years, and providing that ‘‘ every 
commitment under this act shall statethe * * * age 
of the female so committed,”’ such female’s exact age 
must be ascertained by the committing magistrate, and 
be stated in the commitment, and such ascertainment 
caunot be questioned in a collateral proceeding, no 
matter what was the grade of the court from which it 
emanated. It is not denied that the commitment has 
all the force and effect of a final judgment of acourt of 
competent jurisdiction, under the provisions of the 
Code regulating the procedure in habeas corpus cases. 
Code, § 2016; Matter of Moses, 1 N. Y. Crim. 508; Mat- 
ter of Wright, 29 Hun, 357; Matter of Donohue, L Abb. 
N. C. 1; People v. Liscomb, 60 N. Y. 559; People v. 
Juvenile Asylum, 12 Abb. Pr. 92; Matter of Baker, 11 
How. Pr. 418; People v. New York Catholic Protee- 
tory, 106 N. Y. 604. The degree of its conclusiveness 
is not affected by the grade of the tribunal from which 
it emanates. ‘The rule has the same application to the 





judgments of inferior as of superior courts. These 
principles have been so often enunciated as to becom 
elementary, aud their correctness and force as general 
propositions of law are not disputed by the respond- 
ent. But it is insisted that they are not applicable to 
the point involved upon this appeal; that they are 
limited to jurisdictional facts determined by the court 
which renders the judgment to have an existence, and 
do not preclude an inquiry into any other matter 
which may tend to show that the imprisonment is un- 
lawful. Generally speaking this is undoubtedly true, 
but the jurisdictional facts referred to are not simply 
those which must exist before the criminal court can 
lawfully take any cognizance of the case, but they in- 
clude every fact which the court is authorized by law 
to determine, and which it does adjudicate in render- 
ing the judgment under which the prisoner is detained. 
In the present case, if the police justice was limited in 
determining the age of relator’s daughter to an inquiry 
as to whether she was over twelve and under twenty- 
one, the question of her exact age would be an issuable 
fact in any proceeding which might be brought to se- 
cure her release upon the ground that her term of de- 
tention had expired. But if it was the duty of the 
magistrate to ascertain and determine her precise age, 
and include it in the commitment, his determination 
cannot be attacked in any collateral proceeding. The 
act of 1886 expressly requires the age of the delinquent 
to be stated. This provision is not satisfied by astate- 
ment of a maximum and aminimum limit between 
which her age may be included, and embracing a 
period of nine years. It contemplates a judicial find- 
ing and declaration of her exact age, and impliedly 
clothes the police justice with the authority to make 
the necessary investigation to properly execute this 
statutory power. It was an important fact to be as- 
certained and embodied in the judgment for the infor- 
mation and guidance of the reformatory institution, 
to whose guardianship she was to be intrusted, and if 
omitted the beneficent object of the law might bein a 
measure defeated. An institution like the appellant 
would be seriously embarrassed in the regulation and 
administration of its affairs, and in the efficient con- 
duct of its work, if the record of each commitment 
which constitutes its authority for the detention of 
its inmates, did not disclose the age of the delinquent, 
and thus fix the term during which she should be sub- 
jected to its wholesome restraints and influences. It 
cannot be expected to possess the means of success- 
fully resisting an application of this character, and it 
ought not to be compelled to assume the risk of an un- 
lawful detention if it should happen that the age was 
not correctly stated in the warrant. Should the claim 
of the relator be upheld it would follow that, if the ap- 
pellant detained any inmate after she had actually ar- 
rived at her majority, it would be an unlawful depri- 
vation of her liberty, notwithstanding the age given in 
the commitment would indicate that the period of re- 
straint had not expired. Wedo not think the Legisla- 
ture intended to place the institution in a position of 
such peril. We have therefore reached the conclusion 
that it was the intention of this enactment that the 
exact age of the delinquent should be ascertained by 
the magistrate, and stated in the commitment, and 
that when so ascertained and stated it must control in 
determining the period of detention, unless reviewed 
and corrected by an appellate tribunal in the proceed- 
ing in which the warrant was issued. April 26, 1892. 
People, ex rel. Kuhn, v. Protestant Episcopal House of 
Mercy. Opinion by Maynard, J. Andrews and Finch, 
JJ., dissenting. 17 N. Y. Supp. 166, reversed. 


Res ADJUDICATA—ACTION PREMATURELY BROUGHT. 
—In an action to enforce a forfeiture of land for 
breach of a condition in the grant, a judgment entered 
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tified defendant of the breach before bringing the ac- 
tion is no bar to a subsequent action, after notice, for 
the same breach. May 24, 1892. Rose v. Cily of 
Yonkers. Opinion by Finch, J. 15 N. Y. Supp. 969, 
mem., reversed. 


SALE—REFUSAL TO ACCEPT—TRADE NAME OF COM- 
MODITY—DEFICIENCY IN QUANTITY—RETENTION OF 
SAMPLES—CUSTOM.—(1) A buyer of coffee, bearing the 
name of a district in Java in which it is grown, is not 
bound to accept coffee which is not so well known, and 
which does not command so high a price, bearing the 
name ofa plantation in an adjoining district in which 
itisgrown. (2) Evidence that the buyer and others 
had, in ignorance, on other occasions accepted coffee 
of the sort tendered as of the kind he had purchased, 
and that the same mistake had been made by other 
importers in selling coffee, was insufficient to show 
that the name of the coffee purchased had a trade sig- 
nificance, and that it applied to the sort tendered. (3) 
The sale of the coffee having been in writing, and no 
mention made of samples, the seller could not show a 
custom making it the duty of buyers of coffee to accept 
or reject it immediately after the receipt of overland 
samples, and that consequently the buyer had accepted 
the coffee by retaining such samples for two days, and 
returning them with instructions that the coffee be sold 
as the sort bought. (4) Although the samples bore 
marks indicating the plantation on which the coffee 
was grown, their retention and return with said in- 
structions were not evidence that the coffees were con- 
sidered by the trade as the same, it not appearing that 
the buyer knew in what district the plantation was 
situated. (5) A buyer of coffee cannot justify his re- 
fusal to accept the coffee tendered on the ground that 
it is contained in a fewer number of piculs than was 
contracted for, when the coflee was sold by the pound 
and to be weighed, and its aggregate weight amounted 
to the number of piculs contracted for, allowing to 
each the number of pounds sometimes contained in a 
picul, especially as the refusal to accept it was not at 
the time based on the deficiency. Second Division, 
May 31, 1892. O’ Donohue v. Leggett. Opinion by Lan- 
don, J. Bradley and Haight, JJ., dissenting. 8N. Y. 
Supp. 426, affirmed. 

SHIP AND SHIPPING—DEMURRAGE—LIABILITY OF 
CONSIGNEE.—Where a bill of lading contains no stipu- 
lation that the consignee shall be liable for damages in 
the nature of demurrage for delay in loading, the con- 
siguor alone is liable, though the consignee agreed with 
the carrier as to the rate of freight, and paid it when 
the goods were delivered. Second Division, June 7, 
1892. Van Etten v. Newton. Opinion by Parker, J. 
8 N. Y. Supp. 478, affirmed. 


STATUTE OF LIMITATIONS — ACTION CONCERNING 
LAND.—Section 382, Code of Civil Procedure, requiring 
an action on a contract obligation or liability, express 
or implied, except a judgment or sealed instrument, 
to be brought within six years, applies toan action to 
foreciose an unsealed contract for the sale of land 
against a vendee in possession. Second Division, June 


7, 1892. Plett v. Willson. Opinion by Parker, J. 
Landon, J., dissenting. 10N. Y. Supp. 953, mem., re- 
versed. 


TAXATION — NON-RESIDENTS — LAND CONTRACTS.—1 
Revised Statutes, page 389, section 5, as amended by 
the Laws of 1851, chapter 176, provides that every per- 
son shall De assessed in the town or ward where he re- 
sides when the assessment is made, for all personal es- 
tate owned by him, including all personal estate in his 
possession or under his control as agent, trustee, ete., 
and in no case shall property so held under either of 
those trusts be assessed against any other person. The 
charter of the village of Bath (Laws 1851, p. 514, et seq.) 








| 
gives the village assessors within the village all the 


powers of town assessors. Held, that land coutracts 
owned by non-residents of the United States on land 
within the State, and held by an agent residing in the 
village of Bath, were taxable in the village of Bath, 
whether the land was within the village or not. May 
24, 1892. People, ex rel. Young, v. Wallis. Opiniou by 
Peckham, J. 12 N. Y. Supp. 385, reversed. 

WITNESS—PRIVILEGED COMMUNICATIONS—EXCLU- 
SION OF TESTIMONY—REVIEW ON APPEAL.—(1) Section 
834, Code of Civil Procedure, declaring that a physi- 
cian shall not be allowed to disclose as a witness ‘‘any 
information which he acquired in attending a patient 
in a professional capacity, and which was necessary to 
enable him to act in that capacity,’’ does not prohibit 
a physician from testifying that he attended a person 
in his professional capacity, and that the patient was 
sick, or from giving the number of times and the dates 
when the patient applied to him, and the places where 
he attended him, for the purpose of showing that the 
patient was not in good health at a certain time. (2) 
Where the question of a person’s health at a particular 
time is material, it may be showu by the physician 
who attended him, if his testimony is only ob- 
jected to as incompetent and irrelevant, and not 
on the ground that he is prohibited from testify- 
ing by section 834, Code of Civil Procedure, de- 
claring that a physician shall not be allowed to 
disclose as a witness “any information which he 
acquired in attending a patient in a professional capac- 
ity, and which was necessary to enable him to act in 
that capacity.” (3) Where error is assigned on the ex- 
clusion by the trial court of the answers to certain in- 
terrogatories the appellant is not bound to insert the 
answers in the record, but ifthe interrogatories were 
competent, it will be assumed by the appellate court 
that the answers were material and relevant, and that 
their exclusion was harmful. (4) In an action on a 
life insurance policy, which is defended on the ground 
that the assured faisely stated that he was in good 
health when the policy was issued, the fact that de- 
fendant, after the court had erroneously excluded tes- 
timony of the assured’s physician as to his beatth, 
called the assured's daughter, and sought, but failed, 
to prove by her that the assured’s illuess occurred be- 
fore he represented that he was in good health, does 
not prevent defendant from assigning as error the ex- 
clusion of the physician's testimony, since defendant 
is not bound by the testimony of the daughter, who, it 
will be assumed, was a hostile witness, and whom de- 
fendant was forced tocall because of the exclusion of 
the physician’s testimony. June 7, 1892. Patten v. 
United Life & Ace. dus. Co. Opinion by Earl, C. J. 
16 N. Y. Supp. 376, reversed. 

a ee 


NEW BOOKS AND NEW EDITIONS. 





Foster's FEDERAL PRACTICE. 

A Treatise on Federal Practice in Civil Cases, with special ref- 
ence to patent cases and the foreclosure of railway mort- 
gages. By Roger Foster. Two volumes. Boston Book Co. 

This is an enlarged and improved edition of the work 

published two years ago. The original work was very 
greatly needed, as any country lawyer, unused to the 
Federal practice, on coming into a Federal case, could 
avouch. Mr. Foster does not own a consciousness of 
any ‘errors or omissions” in this edition, as he didin 
the first, and as it is twice as big as the first, we can 
easily believe he has supplied all the omissions. New 
chapters on practice in Admiralty and in the Courts 
of Claims have been added by competent hands, and 
the work has evidently been in great measure rewrit- 
ten. It now has the field all to itself, and we should 
suppose it to be entirely indispeusable to every practi- 
tionerin the Federal courts. 
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CURRENT TOPICS. 


GREAT treatise on criminal law is proposed in 
Europe, by the International Criminal Law 
Association, to be published in French and German, 
and entitled ‘‘La Législation Pénal Comparée,” 
“Die Strafgesetzgebung der Gegenwart in rechts- 
vergleichender Darstellung ” — the Comparative 
Penal Laws of the present day. The scientific 
direction of the work is in the hands of a special 
editing committee, which consists of the professors 
of criminal law: Gauckler (Caen), van Hamel 
(Amsterdam), Zammasch (Wien), Prins (Brissel), 
Stoss (Bern), and von Liszt (Halle), under the latter’s 
direction. The publication and all business trans- 
actions have been confided to Mr, Otto Liebmann, 
Berlin, W., Liitzowstrasse 27, It is proposed to 
publish this work in five volumes at an average of 
fifty printed sheets each. A sample will be fur- 
nished free to all those interested, on application to 
the publisher. The publication in English or other 
languages is reserved. The disposition of subjects 
will be as follows: Volume I. Penal Legislations 
in the different countries; volumes II, a. III. Penal 
science in general; volumes IV, a. V. Crimes and 
misdemeanors. The retail price of each volume 
will be about 30 marks so that the entire work 
will cost about 150 marks for each copy. The 
first volume will appear at the end of 1892, as the 
issuing of it has already been undertaken. Co- 
operation of the most celebrated foreign and native 
writers on penal law has been secured. The first 
volume will form the basis of the others. To per- 
sons interested in the comparative science of penal 
laws it will furnish the necessary information with 
regard to codes and statutes actually in force, and 
also with regard to literature, thus enabling them 
to control the entire legislative material for the 
special part of the work which they may have 
assumed, and will also render them familiar with 
the treatises hitherto published. The first volume 
will state the basis upon which the criminal laws of 
each country, with its colonies, rest. The historical 
developments will be in so far considered as is 
requisite for the full understanding of the laws 
actually in force. The principal part of the legis- 
lation and its system and tendency will be given in 
a short characteristic sketch. Not only will the 
penal laws in force be cited, but also all the other 
laws relating to criminal law, or containing pro- 
visions of a criminal character, as for instance the 
military code, press misdemeanors, penal laws 
relating to bankruptcy, usury, mining, powder and 
bombs, duty and taxes, manufactory and trade 
laws, etc. Especial attention will be paid to the 
bibliographical citations of the respective editions. 


The standard treatises, as well as the most im- 
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portant essays on special topics will be named. 
Lastly a citation of the most important reports of 
judicial decisions will be made to enable scientists 
to study the tendency of judicature as well. As 
such an extensive work can only be accomplished 
by great care and sacrifices, it requires not only the 
most careful work on the parts of the co-operators 
and the publisher, but also the support of the book- 
buying public; especially of the governments, 
officiais, consuls, criminal courts, academies, uni- 
versities, libraries and learned societies. It is not 
an everyday undertaking of passing interest, but a 
work of lasting importance which will be of 
service to al 


It is said that a police magistrate in St. Louis 
has decided that one cannot be held for stealing 
electricity. This is certainly wrong. Electricity 
is a result of manufacture, a development of natural 
power, by the skill of man, just as capable of con- 
version as illuminating gas, and it has been held 
that gas is subject of larceny. Where is the boasted 
‘elasticity ” of the common law if it cannot keep 
pace with the march of invention? Will Mr. Carter 
confess that it requires a statute to make it a 
criminal offense furtively to convert another’s 
electricity? No doubt the superior courts will set 
this matter right. 


The Central Law Journal has a new suit of type 
and its typographical appearance is thus improved, 
although it has always been well printed. The Central 
says it is ‘‘ adorned with anew head.” We infer that 
this means a new typographical and not a new 
editorial head, and are not envious enough to make 
any derivative remarks thereupon, but will heartily 
wish the new capital adornment success. The 
Central has always been a useful periodical, al- 
though its editorial spirit has at times seemed in- 
spired rather unpleasantly by the methods of the 
‘*drummer.” 


Are our English brethren apeing American man- 
ners? The Law Times says that Sir Edward Fry 
held a farewell reception, and ‘‘ shook hands with 
some four hundred judges and barristers.” (No 
solicitors admitted.) But it may make a difference 
that his Honor knew them all. 


There is one very common habit of phraseology 
which has always seemed to us quite unmeaning, 
and into which we flatter ourselves we have never 
fallen. That is the use of ‘‘ perhaps” when the 
writer really does not mean ‘‘perhaps.” For ex- 
ample (merely for the purpose of illustration and 
not with any disposition to controvert the writer's 
evident intention), in the Solicitors’ Journal of a 
recent date it is said of Sir Edward Fry, that he is 
‘¢nerhaps the greatest living master of equity.” 
Why this qualification, which takes away the force 
of what the writer intends to convey, and softens it 
into a meretruism? This statement is no more true 
nor safe than a statement that ‘‘ Mr. Ignatius Don- 
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nelly is perhaps the greatest master of Shakes- 
pearian criticism now living,” or that ‘* Mr. J. W. 
Donovan is perhaps the greatest living master of 
eloquence at once affluent and chaste;” and yet 
“perhaps ” very few would fall in with either of 
the last statements, A writer should always have 
the courage of the rhetorical expression of his con- 
victions. 


The prevailing method of writing law-books 
reminds one of the habit of the flea, disclosed by 
the microscopic labors of the naturalist, the smaller 
preying on the larger ad infinitum. One of the 
most successful examples of chasing a topic into its 
hole is in the recent text-book treatment of the 
subject of Corporations. There have been several 
large and general works on the subject of late; then 
there is an unrivalled work on Municipal Corpora- 
tions; only the other day came a book on Damages 
by Corporations; and now comes one by Mr. Dwight 
Arven Jones, on Negligence of Municipal Corpora- 
tions. We now daily expect one on the liability of 
municipal corporations for the acts of their officers 
or in respect to snow and ice. There is no prophe- 
sying where the subdivision will cease; and taking 
into account the great number of separate topics in 
the law the prospect for the law-book buyers grows 
appalling. Strange to say, the successive volumes 
do not decrease much in size, Let us not be under- 
stood as saying a word against Mr. Jones’ present 
work. He produced an excellent and thoughtful 
work on the Construction of Commercial and Trade 
Contracts several years ago, which has proved help- 
ful to us, and we dare say to practitioners. Mr, 
Jones is an unusually good writer, and he contrives 
to make his work interesting. He founds his text 
to a large extent on the recent cases, and confesses 
to having examined enough cases to fill sixty 
double-columned pages with their titles. So far as 
a cursory examination enables us to judge we get a 
favorable impression of this microscopic enlarge- 
ment of the smallest corporation flea to date. Emitted 
by Baker, Voorhis & Co., New York. Undoubtedly 
it will materially assist practitioners in search of 
information on these special and subordinate heads, 

The legal profession are under a possible obliga- 
tion to the Albany Hxpress for mis-stating the law. 
That celebrated law periodical informs its readers 
(or at least its patrons) that ‘*the acceptance of an 
offer by mail does not bind the party accepting the 
offer, until the letter of acceptance reaches the 
offeror. (McCulloch v. Eagle Insurance Company, \ 
Pick. 281.)” That is not the law, and never was 
the law except in Massachusetts and Tennessee. 
That decision is disapproved by both Story and 
Parsons. The law is to the contrary in England, 
New York, New Hampshire, Kentucky, Penn- 
sylvania, Georgia, Alabama, Connecticut, Arkansas, 
Maryland, New Jersey and Wisconsin, and in the 
United States Supreme Court. If the law editor of 
the Express really cares to know what the law is, 
he will find it correctly laid down in a note in 





32 American Reports, at page 40, as follows: 
‘¢ Where the offer is made by letter, and is accepted 
by letter posted within a reasonable time, the con- 
tract is complete, although the acceptance may be 
delayed or may not be received, owing to the fault 
of the post.” The learned editor of the Express will 
increase the debt of the legal profession to him if 
he will now draw his own will. 


It is sincerely to be regretted that the jury failed 
to convict that super-serviceable doctor, John A. 
Irwin, who dissected the body of Washington 
Irving Bishep, the famous ‘‘ mind reader,” before 
it was fairly cold, without any information to his 
mother and other members of his family, although 
he knew or was informed that Bishop was subject 
to trances, in his indecent haste to get ahead of the 
other prowling anatomists and find out what kind of 
a brain Bishop had. This selfish and cruel fellow 
broke the law, and ought to smart for it. It is said 
that the jury stood nine for conviction to three for 
acquital. Try him again, Mr. District Attorney. 
Doctors are destructive enough when careful and at 
leisure, but when they are in a hurry they are doubly 
dangerous and should be discouraged. 

There are two species of slavery from which the 
community seems gradually to be emancipating 
itself, namely, its slavery to the dog and its slavery 
to the bad small boy. To say nothing of the mod- 
ern judicial frowning upon the old notion that 
every dog is entitled to one bite, we have now the 
judicial declaration, in Whitfield v. City of Paris, 
Texas Supreme Court, that a city is not liable for 
injuries inflicted by a policeman on the person of a 
woman, with *‘ large goose shot,” while he was in 
the honest and laudable endeavor to kill a dog 
unlawfully running at large without a muzzle. 
The lady’s counsel should have sued the policeman, 
but probably he was not worth suing. The Massa- 
chusetts Supreme Court has recently freed itself 
from the turntable tyranny in respect to boys, 
which has ground down most of the other States 
for so long time, and now the same court, in Sy//i- 
van Vv. Boston & Albany R. Co., has held that the 
defendant was not liable for the death of a boy, 
who while without consent on the roof of de- 
fendant’s building to recover a ball which had 
lodged there, came in contact with a live electric 
wire used to conduct electricity from defendant’s 
works to an adjoining building. This case ought 
to have been a dog case for the opinion was deliv- 
ered by Barker, J. We wish we could make the 
same announcement about the tuy-gun nuisance, 
but this seems to range rampant and unrestrained in 
two western States. We advise all new law school 
graduates to keep away from those dangerous 
regions. 


NOTES OF CASES. 





N State v. Brass, 52 N. W. Rep’r, 408, the Su- 
preme Court of North Dakota have announced 
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their concurrence in the doctrine that the State has 
power to regulate the charges of private grain 
elevators — the doctrine of Munn v. Illinois, 94 U. 
S. 118, and People v. Budd, 117 N. Y.1. Chief 
Justice Corliss concurred specially as follows: ‘‘T 
agree to the judgment in this case with reluctance. 
I am of opinion that the doctrine of the Munn and 
Budd Cases is unsound. I admit that all authority 
is in favor of the opinion in this case, but I have an 
abiding conviction that the dissenting opinions in 
the Munn and Budd Cases embody the true con- 
ception of American liberty. While it is true, as 
an abstract proposition, that the State courts may 
give to that liberty a wider scope than the Federal 
courts give to it, yet the question is so national in 
its character that it occurs to me that there should 
be only one rule for the whole nation. That rule, 
of course, must be for the present, and while those 
cases stand, the rule that the nation’s highest tri- 
bunal enunciated in the Munn Case, and which it 
has very recently affirmed in the Budd Case in the 
most emphatic manner, although by a bare majority. 
Liberty should not be one thing under the Federal 
Constitution, and an entirely different thing under 
a State Constitution, containing the same guaran- 
ties, couched in the same language, and written in 
the same spirit. The mind cannot conceive of a 
question more purely national in its character than 
the extent of that liberty which is the birthright of 
every citizen in every State and Territory in the 
land. It is one of the fundamental rights; not one 
thing in one State or section and something differ- 
ent in another State or section, but an all-pervading 
principle, interwoven with the very structure of our 
polity, State and national. The nation was builded 
that all of its citizens might enjoy a distinctively 
American liberty. To the nation’s tribunal the 
people committed the preservation of that liberty 
against State encroachment by the fourteenth 
amendment. By this very act the people lifted the 
question from one of State control into the broader 
field of national control. In its essential nature it 
was national before, although prior to that time 
each State might by its own Constitution have 
settled for itself the boundaries of that liberty. 
Not so now. The right to trace those boundaries 
is now lodged with the Federal Supreme Court. 
The question of liberty being national in its char- 
acter, the spirit of the fourteenth amendment is 
that the nation’s court shall determine the scope of 
that liberty, that it may be the same throughout 
the nation. The mere want of power in the Fed- 
eral Supreme Court to compel the State courts to 
give the citizen no greater liberty than the former 
court accords him affords no reason why such 
courts should refuse to follow the line of less ex- 
tended liberty drawn by the Federal court. While 
there is great difference between the facts of the 
case and the facts in the Munn and Budd Cases, it 
may be that this difference is not of such a nature 
as to distinguish this case from those in principle. 
My associates are clear on this point. I confess 
that I have doubts about it. My views however 





cannot affect the decision, and the Federal Supreme 
Court must ultimately determine this question. 
Whatever I think about it will be of no weight be- 
fore that court, which must settle for itself the 
limits of the doctrine it has enunciated. If that 
doctrine is to be much extended, I greatly fear that 
our boast of liberty will be found ‘ full of sound 
and fury, signifying nothing.’ I could add nothing 
to what has been said in the dissenting opinions in 
those cases, with such power of reasoning. Nor 
do I regard this as the court in which to express a 
dissent as to the doctrine. Such dissents are proper 
in that court which ought to declare the rule on 
this subject for the whole nation, in all its courts, 
State and national. No question of the reasonable- 
ness of the statutory compensation is involved, 
The issue is purely one of power. No other point 
is before us on thisrecord. Yielding my individual 
judgment to higher authority to which I feel it my 
duty to submit, I agree to the affirmance of the 
judgment.” 


In Talcott vy. Field, Supreme Court of Nebraska, 
May 18, 1892, it was held that a policy of life insur- 
ance payable to the wife upon the death of her 
husband, in the form of an endowment, a certain 
sum to be repaid after a specified number of years, 
the transaction is in the nature of a loan, the insur- 
ance being a mere incident; and where the pre- 
miums have been paid by an insolvent debtor, the 
jnsurance money on such policy received by the 
wife during the lifetime of the husband is not 
transmuted so as to be hers as against creditors of 
the husband, but is subject to their claims. The 
court said: ‘It appears that the husband has had 
full and absolute control of the business of his wife, 
and without compensation, or an agreement there- 
for has given her the benefit of his time and labor. 
The effect has been that the wife has prospered 
while creditors of the husband have been compelled 
to look on at adistance, A policy of life insurance 
is a contract in consideration of certain payments 
to the insurer for which it undertakes to pay a 
certain sum upon the death of the person whose life 
is insured. 3 Kent Com. 366. Under the endow- 
ment plan however the insurer undertakes, upon 
the payment of a certain amount, to pay the in- 
sured or such person as he may designate a certain 
specified sum in a given number of years, It is 
more like an investment than insurance, the latter 
being a mere incident, and not the main purpose of 
the transaction. Now it may be conceded that 
where a reasonable amount of insurance is effected 
upon the life of a husband, the sole object being to 
provide a fund for the support of the beneficiary in 
case of the death of the insured, that such fund 
will not ordinarily be liable for his debts. Where 
however the money or a considerable portion of it 
is to be repaid in his lifetime, the transaction par- 
takes more of the character of aloan. On principle, 
the insured might deposit the premiums in a bank 
on time certificates, drawing interest, and at the 
end of fifteen years draw the same with accrued 
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interest. Such funds remain the property of the 
debtor; so in case of an endowment policy. The 
transaction is simply one of contract in which the 
insurer promises after a certain date to repay the 
insured the amount agreed upon. Now suppose 
the money so invested belongs to the debtor, and 
which should be applied to the payment of his 
debts, the mere act of filtering it through the in- 
surance company will not transmute it so it becomes 
the property of the beneficiary free from the claims 
of creditors. If so, it would afford an easy mode 
of evading the law, and no stronger illustration is 
required than the case under consideration. If a 
debtor’s property may be given to his wife in the 
way proposed, free from the claims of creditors, 
then our attachment and other laws for the collection 
of debts are wholly deficient and ineffectual to 
protect the mghts of creditors. But the laws 
spoken of are not defective, nor is the property in 
question free from their claims. It is very clear 
that the money derived from the insurance com- 
pany with which the live stock in question was 
purchased was the property of the husband, and 
not of the wife, and is liable for his debts. In May 
Ins., § 458, it is said: ‘An endowment policy 
however is a part of his estate, and subject to his 
debts.’ White v. Smith, 2 Civ. Cas. Ct. App. 400, 
401. It is very clear also that the increase in value 
of the real estate has been very largely brought 
about by the labor of the husband, and while as to 
her own property she may protect her rights 
therein, she cannot, as against creditors, claim the 
added value thereof which has resulted from the 
labor of her husband thereon. Glidden v. Taylor, 
16 Ohio St. 510. Honesty and fair dealing lie at 
the foundation of all commercial prosperity, and it 
is the duty of courts to require, as far as possible, 
the application of a debtor's property to the pay- 
ment of his debts. If he is unfortunate, as he may 
be, and still be honest, the law throws its protection 
around him by exempting his homestead and a 
certain amount of personal property, and this law 
is liberally construed by the courts. But it is not 
intended to conceal nor will the courts sanction 
the concealment of a debtor’s property in the name 
of another, and thereby prevent its application to 
the payment of his debts.” 


————-—_->-—-—— 


TORTS—WHAT CONSTITUTE—BLASTING UN- 
DER CONTRACT WITH THE UNITED 
STATES—HARBORS—AUTHORITY TO RE- 
MOVE OBSTRUCTIONS. APPEAL—OBJEC- 
TIONS WAIVED. 

NEW YORK COURT OF APPEALS, SECOND DIVISION, 

JUNE 7, 1892. 


BENNER V. ATLANTIC DREDGING Co. 


Defendant read in evidence without objection a contract 
made by him with one of the corps of engineers of the 
United States army, “in behalf the United States of 
America,” and approved by the chief of engineers, U. S. 
A., authorizing him to do certain blasting, whereby were 
occasioned the injuries for which damages were sought. 














The court, without objection on plaintiff's part, stated 
that the authority was not denied, and that it could not 
be questioned, because the contract had been proved. 
Held, that plaintiff Could not subsequently insist that the 
authority was not shown. 

The United States has authority to make a contract for the 
removal of rock from a barbor. 

One blasting in a harbor, in performance of a contract with 
the United States, is not liable for injuries to a house by 
the vibration of the earth and pulsation of the air, unless 
he is negligent. 

Reversing 12 N. Y. Supp. 181. 


PPEAL from Supreme Court, General Term, second 
department. This action was brought to recover 
damages caused to a house belonging to the plaintiff 
at Astoria, N. Y., by blasting done by the defendant 
in the waters of Hell Gate, between January 5, 1887, 
and April 12, 1888. The complaint alleged that the de- 
fendant did “ wrongfully and unlawfully so discharge 
such blasts * * * as to shake, jar, damage and in- 
jure this plaintiff's said dwelling-house, * * * and 
to create a nuisance, and did so maintain such nui- 
sance, and so negligently and carelessly blast such 
rock, * * * that plaintiff's said dwelling was sorely 
thereby shaken and injured,” etc. The defendant 
pleaded, among other defenses, that such blasting 
“was done and performed under and by virtue of the 
authority of the United States, and under the direc- 
tion of the officer of the engineer corps of the United 
States army in charge of said work; that such opera- 
tions were a public necessity and requirement, and 
were duly performed in a lawful and careful manner, 
and without any default, negligeuce or carelessness 
upon the part of the defendant.”’ 

Evidence was given upon the trial tending to show 
that the plaintiff's house, which had been previously 
injured by explosions, was placed in good repair in 
November, 1886, and that afterward, through the blast- 
ing operations of the defendant, the foundations, walls 
and ceilings were cracked and injured, as alleged in 
the complaint. The blasting was doue by the defend- 
ant under a contract dated November 16, 1886, between 
**Lieut. Col. Walter McFarland, corps of engineers 
U.S. army, of the first part, and the Atlantic Dredg- 
ing Co. * * * of the second part.”’ It witnessed 
that ‘‘the said Lieut. Col. Walter McFarland, for and 
in behalf of the United States of America, and the 
said Atlantic Dredging Co.,” had mutually agreed, ete. 
The subject of the contract was the removal of fifty 
thousand tons of broken rock from Middle reef, or 
Flood rock, Hell Gate, New York, at a certain price 
per ton, subject to inspection “by an inspector ap- 
pointed on the part of the government.” The specifi- 
cations provide that ‘‘ the contractor will do such sur- 
face blasting as may be necessary, at his own ex- 
pense.’’ The contract was signed, ‘‘ Walter McFar- 
land, Lieut. Col. of Engineers. [L. s.]’””—and by the 
defendant through its president, and was ‘‘ approved 
November 29, 1886, by H. Dream, Brig. Gen., Chief of 
Engineers.” 

Other facts are stated in the opinion. 


N. C. Moak, for appellant. 
Edw. C. Perkins, for respondent. 


LANDON, J. The plaintiff contends that the defend- 
ant did not prove that it was authorized by the United 
States to blast the rocks in Hell Gate. The defendant 
had read in evidence, without objection, the contract 
under which it prosecuted the work of removing fifty 
thousand tons of broken rock from Hell Gate. This 


contract was made by Lieut. Col. Walter McFarland, 
corps of engineers of the United States army, as party 
of the first part, and recited that he made it “for and 
in bebalf of the United States of America, * * * 
subject to the approval of the chief of engineers, U. S, 
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A.,”’ and was approved by that officer. The plaintiff 
also read a stipulation of the defendant’s attorney that 
plaintiff might read in evidence the whole or part of 
the records of the war department concerning the con- 
tract by the defendant to do the work in the Hell Gate 
improvement, and the work done by the defeudant 
under the contract. The plaintiff did prove by Lieu- 
teuant Derby, an officer in the United States govern- 
ment employ, that he was superintendent of the im- 
provement, and as such kept a record of the progress 
of the work. Plaintiff read from this record, under 
the stipulation, matters relating to the explosions. 
Plaintiff also read in evidence a letter of Lieut. 
Derby to the defendant respecting the explosions. The 
plaintiff thus attempted to convict the defendant of 
improperly conducting the explosions, by the records 
of the war department. The effort does not appear to 
have been successful. While the defendant had pos- 
session of the case, its counsel was proceeding to give 
further evidence of the fact. that its contract was with 
the United States, when the trial court interrupted 
him, and a colloquy ensued between the court and de- 
fendant’s counsel, in which the court said: ‘‘ There is 
nobody who says it [the contract] was not authorized. 
* * * These plaintiffs cannot question your right to 
be there, because you proved thecontract which took 
you there. * * * Col. McFarland was in the habit 
of making contracts for the government. | presume 
the government recognized the contracts, and paid un- 
der them.” 

Defendant’s counsel thereupon desisted from pre- 
senting further evidence respecting the proper author- 
ization of the United States. There is no suggestion 
in the record that the plaintiff did not acquiesce in the 
views presented by the court. The court in charging 
the jury, after stating that large masses of broken 
rock were left in the bottom of East river as the result 
of a great explosion conducted by the United States 
government in 1885, and that the rocks were danger- 
ous to navigation, added: “ The Atlantic Dredging Co. 
entered into a contract with the general government 
for the destruction and removal of these fragments. 
* * * Under that contract they went upon the East 
river, andcommenced the destruction of these frag- 
ments, which were scattered about the bottom of the 
river. The defendant was thus justified in going 
there.”’ 

Upon these facts this court cannot entertain the sug- 
gestion that the defendant must fail because it did not 
show that in removing these masses of rock it was act- 
ing under the authority of the United States. Evi- 
dence had already been given tending to prove that it 
acted upon such authority. The stipulation and evi- 
dence adduced by the plaintiff implied that the fact 
was so. The defendant was giving further evidence 
to the same end, and practically was not allowed to 
give any more. The question was put to rest by the 
statement of the court to the effect that further proof 
was unnecessary. The plaintiff had the right to rely 
upon the direction given by the court. Flora v. Car- 
bean, 388N. Y.111. True, the record does not present 
the plaintiff's exceptions. Why not? Because no ex- 
ception taken by the plaintiffcan aid him. He must 
defend his judgment against the attack of the defend- 
ant. The defendant can say, My authority from the 
United States was conceded, but I was beaten because 
the court held that that could not aid me. The plain- 
tiff is not harmed, for if a new trial should be granted 
the plaintiff can contest the question of authority. If 
a new trial should be refused because the authority 
was not sufficiently shown, the defendant will be 
beaten because denied a day in court upon the ques- 
tion of authority. 

That the defendant’s contract was with the United 
States cannot be questioned upon thiszappeal. But it 





is said the authority of the United States to make the 
contract must be shown. We know that Congress has 
exclusive power to regulate commerce, both foreign 
and inter-State, and that the improvement of rivers 
and arms of the sea forming the high ways of such com- 
merce is vested in the United States. Wisconsin v. 
Duluth, 96 U. 8. 379. Various acts of Congress of which 
we take judicial notice, since they are the supreme law 
of jthe land, appropriated moneys for the improve- 
meut of Hell Gate and authorized it. 22 U.S. Stat. 58, 
191; 23 id. 133, 1388; 24 id. 310, 318. Other statutes bear 
upon the subject. The United States is a sovereign 
nation, with full power over the subject-matter, and 
may by statute provide for the exercise of that power 
in such legislative meagerness of form as suits itself. 
If its attempted exercise of power is complete accord- 
ing to its own judicial test, it iscomplete under ours. 
The case last cited is antexposition of the power of the 
United States under similar statutes, and we repose 
upon its authority. It must be held that the United 
States was competently authorized to make the con- 
tract, andin making it within its powers, both as to 
the subject-matter of the contract and the manner in 
which it engaged and authorized the defendant to per- 
form it. 

The learned trial court charged the jury that if the ex- 
plosions conducted by the defendant injured the plain- 
tiff’s house, the defendant was liable,irrespective of the 
question of defendant’s negligence; that the question 
of negligence was not in the case; that if the business 
could not be conducted without producing such in- 
jury, it must cease. Wethink this was erroneous. It 
is entirely clear that the defendant had all the author- 
ity of the United States to use all the means contem- 
plated by the contract for the removal of these rocks, 
provided always that he used them carefully, care being 
a proper regard both to the efficient prosecution of the 
work and the rights of third persons, the absence of 
such care being negligence. The instruction of the 
trial judge eliminates negligence and assumes proper 
care. Thus the defendant had the authority of the 
United States to do the work carefully, and did it 
within such authority. It being lawful for the sover- 
eign to exercise its lawful power, it must follow that 
whatever results from its proper exercise is not un- 
lawful, and if any injury, direct or consequential, re- 
sults to the individual, he is remediless, except so far 
as the sovereign gives him aremedy. The government 
has provided for such direct injuries as amount to a 
taking of private property for public use, by the 
constitutional provision that it must not be done with- 
out full compensation. If the present were such a 
case, it would seem that the plaintiff’s remedy would 
be to make the proper application to the government. 
The defendant, having done no more than it was fully 
authorized tu do, and which its duty to the govern- 
ment under the contract required it to do, would be 
blameless, and the government liable because of its 
coustitutional obligation. But this is not a case of 
taking private property, or of direct, but is of conse- 
quential injury. The plaintiff's house was three thou- 
sand feet distant from the place of the explosions. The 
injuries to it were caused by the shaking of the earth 
or pulsations of the air, or both, resulting from the ex- 
plosions. There was no physical invasion of the plain- 
tiff's premises by casting stones or earth or other sub- 
stances upon them, as in Hay v. Cohoes Co., 2 N. Y. 
159; Tremain v. Same, id. 163; St. Peter v. Denison, 
58 id. 416, and hence no going outside of the authority 
actually conferred and conferrable, as in those cases, 
Nor was the work here prosecuted for the benefit of 
private ownership aided by the public grant of the 
privilege, as in Cogswell v. Railroad Co., 103 N. Y. 10, 
and hence the rules applicable to public grants of priv- 
ileges to private parties or corporations have no force. 
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This work was done under the government, for the 
government, and in no sense to the detriment of pub- 
lic rights, or to the advantage of defendant's private 
ownership. The principles assumed in the case last 
cited amply support the defendant’s position. One 
cannot confine the vibration of the earth or air within 
inclosed limits, and hence it must follow that ifin any 
given case they are rightfully caused, their extension 
to their ultimate and natural limits cannot be unlaw- 
ful, and the consequential injury, if any, must be rem- 
ediless. The defendant had the authority of the gov- 
ernment, and kept within it, and therefore is not lia- 
ble. Radcliff's Ex’rs v. Mayor, 4 N. Y.195; Bellinger 
v. Railroad Co., 23 id. 42; Murvinv. Iron Min. Co., 55 
id. 538; Uline v. Railroad Co., 101 id. 98; Atwater v. 
Trustees, 124id. 602; Transportation Co. v. Chicago, 99 
U. 8. 635; Wood Nuis., § 752, quoted with approval in 
Seifert v. City of Brooklyn, 101 N. Y. 145. 

Criticism with respect to the extent to which pri- 
vate and municipal corporations have been permitted 
to expand the authority given them by the govern- 
ment to justify their invasion of private rights (Cogs- 
well vy. Railroad Co., supra) may be pertinent when 
such parties attempt the expansion for such purposes, 
but it can have no pertinency to a case where the gov- 
ernment itself seeks, by appropriate means plainly 
adapted to the end, to accomplish for the public bene- 
fit any of the objects confided to its jurisdiction. Me- 
Cullough v. Maryland, 4 Wheat. 316-421. 

The judgment should be reversed and a new trial 
granted, costs to abide the event. 

All concur, except Vann, J., dissenting. 


——- > 


ADMIRALTY—AUCTION IN REM FOR DEATH 
—LOCAL LAW — PARTIES — PLEADING — 
DAMAGES. 


UNITED STATES SUPREME COURT, MAY 16, 1892. 


THe Corsatr; BARTON v. Brown.* 


No action in rem lies for damages incurred by loss of life, 
though by the local law a right of action survives to the 
administrator or relatives of the deceased, unless a lien 
is expressly created by such local law. 

In no case under the admiralty rules prescribed by the Su- 
preme Court, except in possessory suits, can the ship and 
her owner be joined in the same suit. 

A libel in personam against the owners of a vessel for dam- 
ages arising out of a collision is defective when it fails to 
aver that respondent was the owner of the vessel at the 
time of the collision. 

A vessel met with an accident, and sank ten minutes later, 
drowning libellant’s daughter. Held, that a cause of ac- 
tion for her suffering and fright during such ten minutes, 
separate and apart from the cause of action arising out 
of her subsequent death, could not be maintained. 


PPEAL from the Circuit Court of the United States 
for the eastern district of Louisiana. Affirmed. 


STATEMENT BY MR. JUSTICE BROWN. 


This was an appeal from a decree of the Circuit Court 
dismissing a libel for damages sustained by the death 
of Ella Barton, against the steam tug Corsair aud her 
owners. Suit was begun on April 5, 1888, by the filing 
of a libel by Edward S. Barton and Elizabeth Barton, 
his wife, against the steam tug Corsair, upon two dis- 
tinct causes of action, viz., one for damages for the 
pains and sufferings endured by Ella Barton, a daugh- 
ter of the said Elizabeth Barton, in a collision caused 
by the said tug Corsair, on which the said Ella Barton 
was at the time a passenger, running at full speed into 
the right bank of the Mississippi river, on the 14th of 


eee * 12 Sup. Ct. Rep. 949. 








April, 1887, at a point about ten miles above Algiers 
(which is opposite to the city of New Orleans), in con- 
sequence of which said tug filled with water and sank 
in ten minutes. The other cause for action was for 
damages sustained by the said Elizabeth Barton in the 
loss of the life of her said daughter, alleged to have 
been caused by the negligence of the officers and crew 
of the tug. 

The right to bring this libel was alleged to have ac- 
crued under article 2315 of the Revised Civil Code of 
Louisiana, as amended in 1884, which reads as follows: 

“Article 2315. Every act whatever of man that causes 
damage to another obliges him by whose fault it hap- 
pened to repair it; the right of this action shall sur- 
vive, in case of death, in favor of the minor children 
or widow of the deceased, or either of them, and in de- 
fault of these, in favor of the surviving father and 
mother, or either of them, for the space of one year 
from the death. The survivors above mentioned may 
also recover the damages sustained by them by the 
death of the parent or child or husband or wife, as the 
case may be.” 

By virtue of an attachment issued upon this libel, 
the vessel was arrested April 5, 1888, and was released 
upon a stipulation given by Samuel S. Brown and 
Harry Brown by their duly authorized agent, “ claim- 
ants and owners of the steam tug Corsair.”” Upouthe 
same day they filed their claim as owners, averring 
that ‘‘no other persons have any interest therein,’ 
and subsequently filed exceptions to the libel, upon 
the ground that it set forth no cause of action cogniza- 
ble by proceeding in rem in admiralty. Upon the hear- 
ing of these exceptions, the court, ‘‘ considering that 
no action in rem lies in this case,’’ ‘*‘ order that the ex- 
ception be sustained to the extent of releasing the tug 
Corsair from the seizure made under the admiralty 
warrant issued in the cause, the court being of the 
opinion that the statute of Louisiana creates no lien 
upon the vessel.’’ It was ‘‘ further ordered that libel- 
lants be allowed to amend their pleadings and proceed 
in personum against the owners of the vessel within 
ten daysif they see fit.” On the following day an 
amended libel was filed against Samuel 8S. Brown and 
Harry Brown in personam, as “owners of the steam 
tug Corsair,’’ adopting and reiterating all the allega- 
tions contained in the original libel, and praying for a 
citation against the owners and for an attachment, in 
case they should not be found, against their goods and 
chattels, credits and effects, wherever found. 

Processes of arrest and attachment, in the form pro- 
vided for by Admiralty Rule 2, was allowed by the 
district judge, and returned served by the marshal, by 
seizing and taking into his possession the steam tug 
Corsair, and placing a keeper in charge, and taking 
another bond from W. H. Brown & Sous, with a sur- 
ety, conditioned that if *‘said owners of the tug Cor- 
sair, William H. Brown & Sons, Samuel S. Brown and 
Harry Brown, shall abide by all orders,’”’ etc. On the 
same day aclaim was filed by Samuel S. Brown and 
Harry Brown as sole owners of tug Corsair, etc. Ex- 
ceptions were filed to the amended libel by the claim- 
ants upon the ground that process had not been served 
upon them; that a warrant of arrest ought not to have 
issued, under Admiralty Rule 7, without affidavit or 
other proper proof showing the propriety thereof; that 
proceedings in rem aud in personam could not be 
joined in the same libel; that ‘‘ there was no power in 
the court to allow the libellants to change this suit 
from a suit in rem toa suit in personam; and that the 
cause of action was barred by the prescription of one 
year, according to the law of the State.’’ 

The cause was heard upon these exceptions, and the 
court, ‘‘ being of the opinion that the suit and the 
amended libel is an action under a special statute of 
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bility, whereas the action under the original libel 
sprang from the general liability of ships arrested as 
offending things uuder the admiralty law; that the 
amendment introduced a new party, and since, at the 
time of the amendment being made more than a year 
had elapsed,”’ the exception was allowed and the suit 
dismissed. 

On appeal to the Circuit Court this decree was af- 
firmed, and an appeal taken by the libellants to this 
court. 


Richard De Gray, for appellants. 


Joseph P. Hornor and Gug M. Hornor, for appel- 
lees. 


Brown, J. This was a libel in rem against the tug 
Corsair, by the mother of one Ella Barton, to recover 
for the loss of her life in a collision alleged to have 
been occasioned by the negligence of those in charge 
of the tug. Exceptions to this libel were sustained, 
upon the ground that a suit in rem would not lle for 
injuries resulting in death; but leave was given to 
amend by proceeding in personam against the owners 
of thetug. Exceptions were also filed to the amended 
libel upon the ground that the amendment introduced 
anew party to the suit, and as against such party the 
year had elapsed within which, under the law, the ac- 
tion must be brought. 

1. The decree of dismissal, so far as it operated upon 
the amended libel, was proper for two reasons: First, 
the amendment to the original libel, by introducing 
the owners of the tug as parties defendants, was in vio- 
lation of Admiralty Rule 15, providing that “in all 
suits for damage by collisiou, the libellant may pro- 
ceed against the ship and master, or against the ship 
alone, or agaivst the master or owner alone in per- 
sonam.’’ These rules, from 12 to 20, inclusive, were 
intended to prescribe a remedy appropriate to each 
class of cases in admiralty, allowing in certain cases a 
joinder of ship and freight, or ship and master, or al- 
ternative actions against the ship, master or owner 
alone. Inno case however under these rules, except in 
possessory suits, can the ship and owner be joined in 
the same libel, though perhaps they may be in cases 
not falling within therules. These rules were adopted 
in pursuance ofan actof Congress of August 25, 1842 
(5 St. 516), authorizing this court, among other things, 
to prescribe ‘‘the forms and modes of proceedings to 
obtain relief ’’ in suits inadmiralty, and have always 
been regarded as having the force of law. They are 
little more than a recognition and formulation of the 
previous practice of Courts of Admiralty in this coun- 
try and in England. They have come before this court 
in several instances, and have always been treated as 
obligatory. Thus in Newell v. Norton, 3 Wall. 257, the 
District Court, in accordance with the prayer of the 
libel, issued process in rem against the vessel for a col- 
lision, and citations in personam against the master, 
owner and pilot. On exceptions being filed for misjoin- 
der, the court ruled that an action against the owner 
and pilot could not be joined with the proceeding in 
rem, and that the libellant must elect which remedy 
he would pursue, and he having elected to proceed in 
rem against the steamboat and in personam against the 
master, the libel was dismissed as to the owners and 
pilot, and sustained as against the steamboat and mas- 
ter. The allowance of this amendment was held by 
this court to be proper, Judge Grier observing how- 
ever that the objection that a libel in rem against a 
vessel and in personam against the “owner” cannot 
be joined was properly overruled. The word “ owner” 
here is evidently a misprint for ‘‘ master,’’ as appears 
from the syllabus and statement of the case on page 259. 
Rule 19, prescribing the mode of proceeding in cases of 
salvage, was discussed by Mr. Justice Clifford in the 





case of The Sabine, 101 U.S. 384, in which he said that 
there was no authority for holding that salvers may 
proceed against the ship and cargo in rem and in per- 
sonam against the consignees of the cargo. in the same 
libel, as the rulegave only an alternative remedy in 
rem against the property saved or in personam against 
the party at whose request or for whose benefit the 
service had been performed. He found there was no 
well-considered authority which gave any countenance 
to the theory that the two modes of proceeding in rem 
against the ship and cargo, and in personam against 
the owners of the same, might be joined in the same 
libel, citing The Boston, 1 Sum. 328, and The Hope, 3 C. 
Rob. 215. Hespoke of the nineteenth rule as ‘ex- 
pressed throughout in the disjunctive form, and 
plainly requires the action, if against the property 
saved or the proceeds thereof, to be in rem, the alter- 
native clause clearly referring to a case where the prop- 
erty saved has been sold, and the proceeds of the sale 
have been deposited in the registry of the court.” 

A like coustruction has uniformly been given to this 
rule by the Circuit and District Courts. The Richard 
Doane, 2 Ben. 111 (Mr. Justice Blatchford); The Zo- 
diac, 5 Fed. Rep. 220, 228 (Judge Choate); Jnsurance 
Co. v. Alexandre, 16 id. 279 (Judge Brown); The Young 
American, Brown Adm. 462. Judge Longyear’s cita- 
tious in the last case intimate that a similar practice 
prevailed in England, at least until the adoption of the 
Judicature Act. 2 Conk. Adm. 43; 2 Pars. Shipp. & 
Adm. 378. 

Second. If the so-called “amended libel’’ be con- 
sidered as an independent libel against the owners in 
personam, then it is clearly defective in failing to aver 
that the respondents were the owners of the tug at the 
time of the accident. 

2. An important question arises in connection with 
the dismissal of the original libel, which has never 
been squarely presented to this court before, and that 
is as to the power of the District Court to entertain a 
libel in rem for damages incurred by loss of life,where 
by the local law a right of action survives to the ad- 
ministrator or relatives of the deceased, but no lien is 
expressly created by the act. A similar question arose 
in the case of Ex parte Gordon, 104 U. 8.515, where a 
writ of prohibition was applied for to enjoin the prose- 
cution of anaction in rem for loss of life; but the writ 
was denied upon the ground that the liability was 
within the jurisdiction of the District Court to decide, 
and any error it might commit in this particular could 
only be corrected by appeal. Subsequeutly, in the case 
of The Harrisburg, 119 U.S. 199, it was held that in the 
abseuce of an act of Congress or a State statute giving 
a right of action therefor,a suit in admiralty could 
not be maintained to recover damages for the death of 
a human being, caused by negligeuce. This was a mere 
application to the Court of Admiralty of a principle 
which had been announced by this court as applicable 
to courts of common law in /nsurance Co. v. Brame, 95 
U.S. 754. The Harrisburg was a Pennsylvania vessel, 
and the collision occurred in the waters of Massachu- 
setts, both of which States gave a remedy by civil ac- 
tion, with a proviso that such action should be brought 
within one year after the death; and while the ques- 
tion of the right to sue in rem for the recovery of such 
damages, when an action at law had been given there- 
for by the State statute, was presented in that case, 
it was not decided, since the suit was not begun until 
nearly five years after the death, and the case went off 
upon that ground. 

Prior to this decision a number of libels, both in rem 
and in personam, had been brought for loss of life in 
the courts of different districts, and as arule the lia- 
bility was held to exist, but the question whether such 
liability should be enforced in rem or in personam does 
not seem to have been discussed, except in the cases of 
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the Sylvan Glen, 9 Fed. Rep. 335, and The Manhasset, 


18 id. 918, in one of which Judge Benedict, and in the 
other Judge Hughes, held that while the State statute 
created a right, it did not create alien, and that a libel 
in rem could not be maintained. Since the decision 
in the Harrisburg Case, that no libel can lie except 
where aright to sue is given by a local statute, the 
question has been presented only in the case of The 
North Cambria, 40 Fed. Rep. 655, in which Judge But- 
ler adopted the views expressed in The Sylvan Glen and 
The Manhasset. In The Oregon, 45 Fed. Rep. 62, a lien 
was given by the State statute, and was enforced in 
the admiralty. 

A similar question under Lord Campbell’s Act, al- 
lowing damages to be recovered ‘‘whensoever the 
death of a person shall be caused by wrongful act, neg- 
lect or default,’’ has been the subject of much discus- 
sion in the courts of England. By the Admiralty Court 
Act of 1861, section 7, jurisdiction was given to the 
High Court of Admiralty over “any claim for damage 
done by any ship,’’ and by section 35 “ the jurisdiction 
conferred by this act on the High Court of Admiralty 
may be exercised either by proceedings in rem or by 
proceedings in personam.” Giving a construction to 
these proceedings, it was held by Sir Robert Philli- 
more, in 1867,in The Sylph, L. R.,2 Adm. & Ecce. 24, 
that personal injuries were included by the words 
‘damage done by a ship,” and that proceedings in 
rem might be taken for damages occasioned by such 
injuries. In the subsequent case of The Guldfazxe, 
L. R., 2 Adm. & Ecc. 325, the same rule was applied to 
a suit for damages instituted by the personal represen- 
tatives of a seaman who had been killed in acollision. 
This was subsequently affirmed in The Explorer, L. R., 
3 Adm. & Ecc. 289 (decided in 1870). The same ques- 
tion came before the Court of Queen's Bench upon an 
application for a writ of prohibition in the case of 
Smith v. Brown, L. R., 6 Q. B. 729 (in 1871), wherein it 
was held that the word ‘‘damage ” did not include loss 
of life and personal injury, and that the Admiralty 
Court Act conferred no jurisdiction upon the High 
Court of Admiralty to entertain a suit under Lord 
Campbell's Act. The judgment of the court in this 
case was delivered by Lord Chief Justice Cockburn, 
aud concurred in with some doubt by Mr. Justice 
Blackburn. Notwithstanding this prohibition how- 
ever the Court of Admiralty continued to assume ju- 
risdiction of actions in rem brought by the personal 
representatives of a deceased person. This appears 
from the case of The Franconia, 2 Prob. Div. 163, Sir 
Robert Phillimore being of the opinion that he was 
bound by the case of The Beta, L. R., 2 P. C. 447, in 
which the judicial committee of the Privy Council had 
held that the’ word *‘damage”’ referred to injuries to 
the person as well as to property. On appeal to the 
Court of Appeal, his judgment was affirmed by a di- 
vided court. The question was again raised before the 
Adwiralty Division of the High Court of Justice, in 
the case of The Vera Cruz, 9 Prob. Div. 88, in which 
Mr. Justice Butt did not discuss the question, but held, 
in deference to the previous decisions of Dr. Philli- 
more, that an action in rem would lie by the widow and 
administratrix of the master of a British schooner 
against the Vera Cruz, and that the plaintiffshould re- 
cover a moiety of the damage she had sustained, both 
vessels being adjudged to be in fault. On appeal 
the Court of Appeal (id. 96), held that it was not bound 
by its former decision by a divided court, in the case 
of The Franconia, and reversed the judgment of the 
Admiralty Division. The case was again appealed to 
the House of Lords, and the judgment of the court be- 
low was affirmed. 10 App. Cas. 59. Lord Chancellor Sel- 
borne, in delivering the opinion, held that the thirty- 
fifth section of the Admiralty Cours Act, above cited, 
showed that “ while an option to proceed in rem or in 











personam is given as to the jurisdiction conferred by 
the act, yet from the very nature of such an option 
every case provided for by the act is regarded as a 
proper case for a proceeding in rem, and accordingly 
the appellant, considering that the seventh section 
brought cases under Lord Campbell’s Act within the 
purview of the admiralty jurisdiction, justly upon that 
hypothesis held it to mean such actions as were capa- 
ble of being brought by a proceeding like the present; 
in rem, and if the action cannot be so brought, then I 
apprehend it will follow, ex converso, that the seventh 
section does not extend to this description of claim.’’ 
**No one can say,’ said he, ‘“‘that Lord Campbell's 
Act relates expressly to claims for Gamage done by 
ships, and this section in the act of 1861 relates to that 
and tonothing else. * * * Every word of that leg- 
islation’’ (Lord Campbell’s Act) ‘ being, as it appears 
to me, legislation for the general case, and not for par- 
ticular injury by ships, points to acommon-law action, 
points to a personal liability and a personal right to re- 
cover, and is absolutely at variance with the notion of 
proceeding in rem.’’ Lord Watson, concurring, said: 
“Tentertain no doubt that a right of action such as is 
given by Lord Campbell’s Act in a case like the pres- 
ent is not a ‘claim for damage done by a ship,’ within 
the meaning of the seventh section of the Admiralty 
Court Act, 1861.” 

This is the last expression of the highest court of 
England upon the question of proceeding in rem under 
Lord Campbell’s Act, and must be regarded as settling 
the law of that country that such jurisdiction is not 
conferred. That uotwithstanding this, an action in 
personam will lie in the Admiralty Division, is evident 
from the case of The Bernina, 11 Prob. Div. 31, in 
which the admiralty took cognizance of the case, and 
upon appeal to the Court of Appeal (12 Prob. Div. 58), 
and subsequently to the House of Lords (13 App. Cas. 
1), the jurisdiction was sustained, a trial by jury being 
now permitted in that court, although the main ques- 
tion discussed was as to the principle involved in the 
case of Thoroughgood v. Bryan, 8 C. B. 115, which was 
overruled. While these cases turn upon the construc- 
tion of the English acts, the courts have been guided in 
such construction by principles which are of general 
application both in this country and in England. 

A maritime lien is said by writers upon maritime 
law to be the foundation of every proceeding in rem 
in the admiralty. In much the larger class of cases the 
lien is given by the general admiralty law, but in other 
instances, such, for example, as insurauce, pilotage, 
wharfage and materials furnished in the home port of 
the vessel, the lien is given, if atall, by the local law. 
As we are to look then to the local law in this instance 
for the right to take cognizance of this class of cases, 
we are bound to inquire whether the local law gives a 
lien upon the offending thing. If it merely gives a 
right of action in personam for acause of action ofa 
maritime nature, the District Court may administer 
the law by proceedings in personam, as was done with 
aclaim for half pilotage dues under the law of New 
York, in the case of Ex parte McNiel, 13 Wall. 237, but 
unless a lien be given by the local law, there is no lien 
to enforce by proceedings in rem inthe Court of Ad- 
miralty. 

The Louisiana act declares, in substance, that the 
right of action for every act of negligence which causes 
damage to another shall survive, in case of death, in 
favor of the minor children or widow of the deceased, 
and in default of these, in favor of the surviving father 
and mother, and that such survivors may also recover 
the damages sustained by them by the death of the 
parent, child, husband or wife. Evidently nothing 
more is here contemplated than an ordinary action ac- 
cording to the course of the law as it is administered in 
Louisiana. There is no intimation of a lien or privi- 
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Jege upon the offending thing, which, as we have already 
held, is necessary to give a Court of Admiralty juris- 
diction to proceed in rem. 

3. We do not find it necessary to express an opinion 
whether a libel in rem will lie for injuries suffered by 
the deceased before her death, a right of action for 
which passes to the immediate relatives, under the 
Louisiana statute, since there is no proper averment 
in the libel to show that such damages were suftered. 
it is true that the seventh paragraph alleges that from 
the time the *‘ tug struck the bank of the river to the 
time she sunk’’ (about ten minutes) ‘‘and the said 
Ella Barton was drowned, she, said Ella Barton, suf- 
fered great mental and physical pains and shock, and 
endured the tortures and agonies of death.’’ But 
there is no averment from which we can gather that 
these pains and sufferings were not substantially con- 
temporaneous with her death, and inseparable, as mat- 
ter of law, from it. Kearney v. Railroad Co., 9 Cush. 
108; Hollenbeck v. Railroad Co., id. 478; Kennedy v. 
Sugar Refinery, 125 Mass. 90; Moran v. Hollings, id. 93. 
Had she suffered bodily wounds and bruises, from the 
result of which she lingered, and ultimately died, it is 
possible that her sufferings during her illness would 
give a separate cause of action; but the very fact that 
she died by drowning indicates that her sufferings must 
have been brief, and in law a mere incident to her 
death. Her fright for a few minutes is too unsubstan- 
tial a basis for a separate estimation of damages. 

The decree of the court below is therefore affirmed. 


—_—\_»—_—. 


CONSTITUTIONAL LA W—METHOD OF ELECT- 
ING PRESIDENTIAL ELECTORS. 


MICHIGAN SUPREME COURT, JUNE 17, 1892. 


McPHERSON V. BLACKER. 

A statute providing for the election of presidential electors 
by congressional districts instead of by the voters of the 
State at large is not unconstitutional. 

The fact that the act is in conflict with the act of Congress in 
so far as it fixes a date for the meeting of electors, and 
the method of certifying their action, does not render the 
other provisions of the act inoperative. 


PPLICATION by William McPherson, Jr., and 

others for a writ of mandamus to compel Robert 

R. Blacker, secretary of State, togive notice of an elec- 

tion of electors of president and vice-president of the 
United States. 


Henry M. Duffield (F. A. Baker, Henry A. Haigh 
and B. M. Cutcheon, of counsel), for relator. 


A, A. Ellis, Atty.-Gen. (John W. Champlin, Otto 
Kirchner and T. &. Barkworth, of counsel), for re- 
spondent. 


MontTGOMERY, J. The relators, who are candidates 
for the office of electors of president and vice-president, 
placed in nomination by the Republican party, ask for 
a mandamus to compel the respondent to give notice 
of an election to be held on the first Tuesday after the 
first Monday in November, to fill said offices, under 
the statute in former years providing for an election of 
electors by the State at large. The relators allege that 
act No. 50 of the Public Acts of 1891, known as the 
‘** Miner Law,”’ is unconstitutional and void. It is first 


averred that the law in question is in conflict with ar- 
ticle 2, section 1, of the Federal Constitution in this, 
that it attempts to delegate to portions of the State 
fixed as districts by the Legislature the power to name 
electors, whereas the section referred to, it is con- 
tended, confers this authority and duty upon the 
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State at large, acting as a corporate unit in its corpo- 
rate capacity. Secondly, it is contended that even 
though the Legislature may thus delegate the author- 
ity to districts, the law enacted is fatally defective in 
the following respects: (a) That it violates article 4, 
section 20, of the Constitution of this State, which pro- 
vides that no law shall embrace more than one object, 
which shall be expressed in its title, in that it provides 
for an election of alternate electors, whereas the title 
relates only to choosing electors; (b) that the act is in- 
operative, for the reason that it fails to provide means 


| for canvassing the votes for electors in those portions 


of Wayne county which constitute the first and por- 
tions of the second, sixth and seventh electoral dis- 
tricts; (c) that even if the election of alternate electors 
is valid, the act makes no provision for filling the 
office in case both the elector and the alternate 
shall die or become disqualified before performing their 
duties. 

Most evidently the question of greatest importance 
is that relating to the true interpretation of section 1, 
article 2, of the Federal Constitution. The provision 
of that section is that ‘‘each State sball appoint, in 
such manner as the Legislature thereof may direct, a 
number of electors equal to the whole number of sen- 
ators and representatives to which the State may be 
entitled in the Congress.’’ On both sides it appears 
to be conceded that the word “ State,’ as here em- 
ployed, means the body politic and corporate. On the 
part of the relators it is contended that the State must, 
in the choice of electors, act as a unit, and cannot del- 
egate the authority to name electors to any fractional 
part of the State, asa district fixed for that purpose 
alone, or for that and other political action. On the 
part of the respondent it is contended that the section 
in question gives the Legislature plenary power to pre- 
scribe how and in what manner the State may choose 
its electors, whether by the Legislature, or by all the 
electors voting for a general ticket, or by electors vot- 
ing in districts. 

In Story on the Constitution (vol. 2, p. 304, 4th ed), 
itissaid: ‘It is observable that the language of the 
Constitution is that ‘each State shall appoint, in such 
manner as the Legislature thereof may direct,’ the 
number of electors to which the State is entitled. Un- 
der this authority the appointment of electors has been 
variously provided for by the State Legislature. In 
some States the Legislature have directly chosen the 
electors themselves, in others they have been chosen 
by the people by « general ticket throughout the whole 
State, and in others by the people in electoral districts 
fixed by the Legislature, a certain number of electors 
being apportioned to each district. No question has 
ever arisen as to the constitutionality of either mode, 
except that of u direct choice by the Legislature. But 
this, though often doubted by able and ingenious 
minds, has been firmly established in practice ever 
since the adoption of the Constitution, and does not 
now seem to admit of controversy even if a suitable 
tribunal existed to adjudicate upon it.” 

If the question were to be determined solely by ref- 
erence to the language employed, it may be admitted 
that there would be much force in the contention that 
the State must act as a unit, and that no lesser body 
could be delegated to perform any portion of the duty 
vested in the State as a body corporate, and it might 
possibly be held that the words ‘tin such manner as 
the Legislature thereof may direct,” conferred only 
the limited power of directing how the State acting as 
an entirety shall make its appointment. But in my 
judgment these words are clearly susceptible of a con- 
struction which confers upon the Legislature the power 
to say how the State action shall be voiced. In such 
a case resort is properly had to contemporaneous con- 
struction. Judge Cooley, in his work on the Consti- 
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tution, says: ‘“*Contemporaneous construction may 
consist simply in the understanding with which the 
people received it at the time, or in the acts done in 
putting it in operation, and which necessarily assume 
that it is to be construed ina particular way. In the 
first case it can have very little force, because the evi- 
dences of the public understanding, when nothing has 
been done under the provision in question, must al- 
ways necessarily be vague and indecisive. But where 
there has been a practical construction, which has 
been acquiesced in for a considerable period, consider- 
ations in favor of adhering to this construction some- 
times present themselves to the courts with a plausi- 
bility and force which it is not easy to resist. Indeed 
where a particular construction has been gennerally 
accepted as correct, and especially when this has oc- 
curred contemporaneously with the adoption of the 
Constitution, and by those who had opportunity to 
understand the intention of the instrument, it is not 
to be denied that strong presumption exists that the 
construction rightly interprets the intention.’ Cooley 
Const. Lim., p. 67. This rule has been so frequently 
recognized both by this court and the Supreme Court 
of the United States as to require little more thana 
reference to the authorities. Martin v. Hunter's 
Lessee, 1 Wheat. 351; Bank v. Halstead, 10 id. 63; Og- 
den v. Saunders, 12 id. 290; People v. Dean, 14 Mich. 
406; Bay City v. State Treasurer, 23 id. 499; Railway 
Co. vy. Mills, 85 id. 646. Speaking of this rule, in Ogden 
v. Saunders, Mr. Justice Johnson says: ‘It proceeds 
upon the presumption that the contemporaries of the 
Constitution have claims to our deference on the ques- 
tion of right, because they had the best opportunities 
of informing themselves of the understanding of the 
framers of the Constitution, and of the sense put upon 
it by the people when it was adopted by them.” In 
Bay City v. State Treasurer, supra, it was held that 
constitutions are to be construed as the people con- 
strued them in their adoption, if possible, and the pub- 
lic history of the times should be consulted and should 
have weight in arriving at that construction. See also 
People v. Harding, 53 Mich. 481. 

The practical construction which was placed upon 
the section under consideration was certainly such as 
to maintain the contention of the respondent thic the 
contemporaneous interpretation was that by this sec- 
tion plenary power was reposed in the several Legis- 
latures of the States to prescribe methods for choosing 
electors other than that by a vote of electors of the 
entire State, or by any agency which, in the perform- 
ance of other public functions, represented the entire 
State. In the tirst presidential election Maryland and 
Virginia each adopted the district plan. Maryland 
continued to so choose her electors down to and in- 
cluding the year 1832. Massachusetts in 1788 adopted 
a plan of nominating electors in districts by a vote of 
the people, to whom the Legislature was limited in 
making a choice. In 1796 they were chosen by dis- 
tricts. In New York the method of choosing electors 
first adopted was by vote of the Legislature, but in 
1825 the district system was adopted, and was in use in 
the election of 1828. In North Carolina the district 
system was adopted in 1803, and in use in 1804 and 
1808. In Kentucky the district system prevailed until 
1828. In Tennessee the district system prevailed from 
1796 to 1836. In Indiana the district system was used 
in 1824 and 1828. In Illinois the district system pre- 
vailed from its admission into the Union until 1827. 
In Maine also the district system prevailed from 1820 
until and including the election of 1828. It will be 
seen therefore that the exercise of the right to choose 
electors by districts began at the first election held 
under the Constitution, and continued to be exercised 
by some of the States for a period of forty years. Nor 
was an abandonment of this method due, except pos- 











sibly in a single instance, to growing doubts as to the 
constitutionality. The States in which it had been in- 
voked adopted a general ticket method, it is believed, 
not because of any doubt of the authority to choose 
electors in districts, but in order that more power 
could be wielded by the State in political conventions. 
Madison, who acted as a member of the committee 
which reported to the Federal convention the method 
finally adopted for electing the president, in a letter 
written in 1823, and in which a constitutional amend- 
ment which should make the choice of electors by dis- 
tricts imperative was recommended by him, in refer- 
ing to the action of the convention, said: ‘“ The dis- 
trict system was mostly, if not exclusively, in view 
when the Constitution was framed and adopted, and 
was exchanged for the general ticket and the legisla- 
tive election as the only expedient for baffling the 
policy of the particular States which had set the ex- 
ample.’”’ 3 Mad. Papers, 333. 

Another persuasive fact in determining whether the 
intention was to limit the exercise of the right of the 
State to choose electors to a method which involved 
action by the State as a unit is the practical construc- 
tion placed upon section 2 of article 1, which provides 
that ‘‘ the House of Representatives shall be composed 
of members chosen every second year by the people of 
the several States,” and that until enumeration shall 
be made ‘the State of New Hampshire shall be enti- 
tled to choose three, Massachusetts eight,” ete. There 
is certainly the same ground for contention that the 
authority given to a State to choose three or eight rep- 
resentatives involves action by the State as a unit as 
there is to say that the provision that each State shall 
appoint electors in such manner as the Legislature 
thereof may direct requires action by the State as a 
unit, and yet from the time of the adoption of the Con- 
stitution the power of the State to provide for choos- 
ing representatives by districts has not been ques- 
tioned, nor has the power to choose by an election at 
large been questioned (where no law of Congress inter- 
venes), 80 that there has been the practical construc- 
tion which has continued down to this day, which es- 
tablishes that, under the provisions of section 2, article 
1, the State having authority to choose representatives 
has the choice of methods and may elect by districts 
or en masse. 

But it is urged that the fact that the district system 


| has been abandoned is evidence from which it may be 


inferred that there has been a growing belief in the un- 
constitutionality of that method, and it is further 
stated in the briefs of the counsel that “ any examina- 
tion of the history of the methods of choosing presiden- 
tial electors which approximates philosophic or scien- 
tific inquiry can only result in the conclusion that the 
States, in coming to the use of the general ticket, by a 
commun consent and practice gave to the Constitution 
a construction and meaning which it might not other- 
wise now have, but which is nevertheless of the most 
conclusive and binding character.” There would 
doubtless be great force in the practical construction 
which has obtained for sixty years, even though not 
contemporaneous, if such construction involved of 
necessity a negation of the right claimed by the Legis- 
lature in this case, but the fact that the several States 
have provided by their Legislatures for choosing elec- 
tors on ageneral ticket does not involve an assertion 
that the power to choose by districts does not exist. 
And in so faras the argument of counsel assumes that 
our Constitution is subject to growth, it is, inmy judg- 
ment, inconsistent with the purpose and duty to 
sacredly maintain the integrity of that instrument, to 
treat it as subject to modification except by the pre- 
scribed agencies and by the prescribed methods. And 
especially is it inconsistent with established rules to 
say that by nonuser a Commonwealth may lose the 
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power to exercise rights expressly delegated in a writ- 
ten Constitution. If, under the Constitution, and after 
forty years of practical construction, the State had the 
right to choose electors by districts, it does not lie 
with any court to assert that that right had been lost 
to the State by nonuser. 

In Bay City v. State Treasurer, 23 Mich. 499, Mr. Jus- 
tice Cooley, speaking for the court, said: ‘‘ Constitu- 
tions do not change with the varying tides of public 


opinion and desire. The will of the people therein re- | 


corded is the same inflexible law until changed by 
their own deliberative action, and it cannot be per- 


missible to the courts that, in order to aid evasions | 
and circumveutions, they shall subject these instru- | 


ments, which iu the main ouly undertake to lay down 
broad general principles, to a literal and technical con- 
struction, asif they were great public enemies stand- 
ing in the way of progress, and the duty of every good 
citizen was to get around their provisions whenever 
practicable, and give them a damaging thrust when- 
ever convenient. They must construe them as the 
people did in their adoption, if the means of arriving 
at that construction are within their power.’’ It has 
evidently not been the view of eminent statesmen 
either that the original construction of this section 
should have been such as to exclude the power of the 
Legislature to adopt the district method, or that that 
power has been lost by nonuser, for as late as 1874 the 
committee on privileges and elections of the United 
States Senate made a report, in which, speaking of this 
section, it was said: “The appointment of these 
electors is thus placed absolutely and wholly with the 
Legislatures of the several States. They may be 
chosen by the Legislature or the Legislature may pro- 
vide tbat they shall be elected by the people of the 
State at large, or in districts, as are members of 
Congress, which was the case formerly in many 
States.”’ 

But it is urged that the act in question is in conflict 
with the fourteenth and fifteenth amendments, and it 
is said that at the time these amendments were 
adopted the method of chousing electors actually in 
vogue in all the States was by vote of the people at 
large for ageneral ticket, and that it is provided by 
the fourteenth amendment that ‘‘ no State shall make 
or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States,” and 
also provided that ‘‘when the right to vote at any 
election for the choice of electors of president and vice- 
president * * * is denied to anyof the male in- 
habitants of such State, being twenty-one years of age 
and citizens of the United States, or in any way 
abridged except for participation in rebellion or other 
crime, the basis of representation shall be reduced,”’ 
and as the fifteenth amendment provided that ‘* the 
right of citizens of the United States to vote shall not 
be denied or abridged by the United States or by any 
State on account of race, color or previous condition 
of servitude,’ that these amendments are to be held 
to have relation to the conditions then existing, and 
that in effect they operate to repeal by implication so 
much of article 2, section 1, as to prescribe the manner 
of choosing electors. It would, in our opinion, be a 
strained construction which should give to either of 
these amendments the effect to annul the power ex- 
pressly delegated in section 1, article 2. But here 
again we are not without thé aid of contemporaneous 
construction. As already pointed out, the committee 
of privileges and elections of the Senate, composed as 
it was of men who participated in the adoption of these 
amendments, reported in 1874, in the most unequivo- 
cal terms, that this power still rested with the Legis- 
lature. The question was also discussed by eminent 
members of the electoral commission of 1877. Com- 
missioner Frelinghuysen, speaking of the power of 


| the State to appoint electors, said: ‘‘ Under this 
power the Legislature might direct that the electors 
should be appointed by the Legislature, by the execu- 
tive, by the judiciary or by the people. In the earliest 
days of the republic electors were appointed by the 
Legislatures. In Pennsylvania they were appointed by 
the judiciary. Now in all the States except Colorado 
they are appointed by the people.’”” Commissioner 
| Hoar said: ‘‘ Upon the whole matter therefore I am 
of opinion that the appointment of electors and the 
ascertaining who has been appointed is the sole and 
exclusive prerogative of the State. The State acts by 
such agencies as it selects.” Justice Field said: ‘‘The 
Constitution declares that each State shall appoint 
electors ‘in such manner as the Legislature thereof 
may direct.’ * * * With the exception of these 
provisions as to the number of electorsand the ineli- 
gibility of certain persons, the power of choice on the 
part of the State is unrestricted. The manner of ap- 
pointment is left entirely to its Legislature.’’ Justice 
Miller, commissioner, said: “If elected by the Legis- 
lature, as they may be, an appropriate mode [of certi- 
fying the election] would be the signatures of the pre- 
siding officers of the two houses to the fact of such ap- 
pointment, ora certified copy of the act by which they 
were elected.”” In Re Kemmler, 10 Sup. Ct. Rep. 934, 
it was said: ‘‘The fourteenth amendment did not 
radically change the whole theory of the relations of 
the State and Federal government to each other and 
of both governments to the people.’’ See also Minor 
v. Happersett, 21 Wall. 162. It is very clear that the 
fifteenth amendment was intended to preclude the 
State from making any discrimination against citizens 
on account of color. No reasoning could make this 
plainer than does the mere reading of the provision: 
“The right of citizens of the United States to vote 
shall not be denied or abridged on account of race, 
color or previous condition of servitude.’’ There is no 
attempt to place limitations upon the power of the 
State, except that in any case where the right of suf- 
frage is involved the class protected by this amend- 
ment shall not be discriminated against. Neither by 
the fourteenth nor fifteenth amendments was there 
any attempt to place limitations upon the authority of 
the State as to the choice of officers theretofore exist- 
ing. Presidential electors are still regarded as State 
officers. Fitzgerald v. Green, 10 Sup. Ct. Rep. 586. 
And to bold that because, at the time of the adoption 
of the fourteenth amendment, the general custom was 
to elect by the States at large, this secured irrevocably 
the right of each citizen twenty-one years of age to 
vote directly for the number of electors to which the 
State is entitled, would be to hold also that the method 
of choosing State officers, including judicial officers, 
which at the time of the adoption of this amendment 
obtained, was irrevocably tixed beyond the power of 
the Legislatures of the several States to change. We 
do not think the amendment is susceptible of this con- 
struction. 

(Omitting other points.] 

The act in question is in conflict with the law of 
Congress in so far as it attempts to fix a date for the 
meeting of electors and the method of certifying their 
action. Does this render the entire act inoperative? 
There is no doubt of the rule that where the law of a 
State conflicts with the law of Congress in a matter in 
reference to which Congress has the right to legislate 
the State Jaw must give way to the extent of such con- 
flict. Robinson v. Rice, 3 Mich. 242. The law is not 
necessarily inoperative in toto because in some of its 
provisions the Legislature has exceeded its power. On 
the contrary the rule is stated to be that the unconsti- 
tutionality of oue portion of the statute cannot defeat 
other portions, unless the nature of the unconstitu- 
tional provision is such as to render it of vital import- 
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ance to the law. People v. Mahaney, 13 Mich. 481. See 
also People v. Richmond, 59 id. 570; Attorney-General 
v. Amos, 60 id. 372; Robinson v. Miner, 68 id. 549. This 
general rule is conceded, but it is contended that this 
statute furnishes evidence upon its face that it con- 
tains provisions which would not have been adopted 
had it been within the understanding of the Legisla- 
ture that the provision relative to the date for the 
meeting of electors was inoperative. The statute pro- 
viding as it does that “‘in case two or more persons 
have an equaland the highest number of votes cast 
for any office created by this act as canvassed by the 
board of State canvassers, the Legislature in joint con- 
vention shall choose one of said persons to fill such 
office, and it shall be the duty of the governor to con- 
vene the Legislature in special session immediately 
upon such determination by said board of State can- 
vassers.”’ It is urged that if it had been understood 
that the Legislature which is to be chosen at the same 
general election at which the presidential electors are 
chosen was to convene before the date when, under 
the law of Congress, the electors are permitted to cast 
their vote, itis not to be presumed that the Legisla- 
ture would have provided for convening the Legisla- 
ture in special session at a large expense, but we are 
not able to say, as a matter of law, that this is true. 
The new Legislature will sit but three legislative days 
prior tothe date fixed by the law of Congress for the 
meeting of electors. Nor is it clear beyond question 
that it was not the purpose and intent of the present 
Legislature to retain the power of choosing the elect- 
ors in case of tie rather than to commit to their suc- 
cessors. We think there are evidences afforded by the 
act itself that such was their purpose. We cannot 
therefore say that this statute would not have been 
passed in the form in which it is, without the provision 
relating to the time of the meeting of the electors, and 
therefore are not justified in holding that the law is 
wholly inoperative, because of the conflict of that 
provision with the law of Congress upon the same sub- 
ject. 

We have considered the questions presented with 
the care which the exceeding importance of the issue 
seemed to us to imperatively require, and our conclu- 
sion is that the statute must stand as the lawful edict 
of the Legislature. Nearly seventy years ago Chan- 
cellor Kent wrote in regard to theelection of the presi- 
dent as follows: ‘“‘The mode of his appointment pre- 
sented one of the most difficult, momentous questions 
that occupied the deliberation of the assembly which 
framed the Constitution, and if ever the tranquillity 
of this nation is to be disturbed, and its liberties en- 
dangered by a struggle for power, it will be upon this 
very subject of the choice of president. This is the 
question that is eventually to test the goodness and 
try the strength of the Constitution, and if we shall 
be able, for half a century hereafter, to continue to 
elect the chief magistrate of the Union with discretion, 
moderation and integrity, we shall undoubtedly stamp 
the highest value on our national character, and rec- 
ommend our republican institutions, if not to the imi- 
tation, yet certainly to the esteem and admiration of 
the more enlightened part of mankind.’’ J Kent 
Com. 274. The danger in this plenary power conferred 
by the Constitution of the State upon its Legislatures 
has been recognized by the wise and patriotic states- 
men ofall political parties, and several attempts have 
been made in Congress to secure an amendment requir- 
ing a uniform mode. The language of Chancellor 
Kent was written shortly after a long debate in the 
United States Senate over proposed amendments. 
Ann. Cong., 1823-24, 167-375. To the intelligence, wis- 
dom and patriotism of our people is due the gratifying 
fact that the danger has thus far been averted, but the 
action resulting in the passage of the act in question is 





areminder of the danger which mayat any time be 
precipitated upon the country for the purpose of ob- 
taining political power. The injustice of any other 
than a uniform system of electing the president of the 
United States is manifest. As has been recently well 
said: “It is of the first and last consequence and im- 
portance that in legislating upon this subject it should 
not be regarded from a party standpoint.’’ But 
neither the fuct that this most important consideration 
may have been overlooked, nor that this legislation 
may result in serious injustice,cau extend our juris- 
diction, or justify us in usurping functions which un- 
derthe Constitution pertain to the Legislature. As 
was said by Mr. Justice Cassoday in the recent case of 
State v. Cunningham (Wis.), 51 N. W. Rep. 1135: “It 
is to be remembered that even praiseworthy objects 
cannot be rightfully obtained by a violation of law. 
Every effort to fritter away the plain language of the 
Constitution, by way of construction or otherwise, 
even to secure a desirable end, is nothing less than an 
insidious attempt to undermine the fundamental law of 
the State, and hence to that extent destructive of 
good governwent, besides being vicious in its tenden- 
cies.”” 


The writ should bedenied. The other justices con- 


curred. 
——— ee 
NEW YORK COURT OF APPEALS AB- 
STRACTS. 
BREACH OF MARRIAGE PROMISE—COMPETENCY OF 


PARTY—MARRIED MAN-—ESTOPPEL.—(1) An action may 
be maintained upon a married man’s breach of con- 
tract to marry, provided the contract was entered into 
by the woman in ignorance of the promisor’s existing 
marriage. (2) Plaintiff contracted to marry defendant 
in ignorance of the fact that he was already married. 
After discovering the marriage, she repudiated the 
contract unless defendant should furnish evidence of 
a divorcee, which he represented to her had been ob- 
tained by him. He engaged to do this, and a date was 
then fixed for the marriage, at his instance. Held, 
that there was no abandonment of the original con- 
tract of marriage on the part of plaintiff, and that she 
was entitled to recover against defendant, in default 
of his production of such evidence. (3) In such case 
the plaintiff is not estopped by the fact that she acqui- 
esced in postponing the marriage until production of 
papers showing a divorce. May 6, 1892. Cummerer v. 
Muller. Judgment affirmed on opinion of Van Brunt, 
P. J., in General Term. 14 N. Y. Supp. 511. 


CONTRACT—BUILDING — INTERPRETATION — DECLA- 
RATIONS OF ARCHITECT.—(1) Provisions in a building 
contract for payment for work and materials by in- 
stallments, naming no dates for same, but providingin 
each case for the architect’s certificate ‘‘that all the 
work upon the performance of which the payment is 
to become due has been done to his satisfaction,” 
show an intention that they should become due at 
dates intermediate the date and the completion of the 
contract. (2) An architect is the owner’s agent in di- 
recting operations, and his conversations respecting 
them with the contractor are generally admissible in 
evidence in an action against the owner for price of 
work and materials. May 24, 1892. Wright v. Reu- 
sens. Opinion by O’Brien, J. 15 N. Y. Supp. 590, af- 
firmed. 


COKPORATIONS—CONSOLIDATION.—Two water com- 
panies which could consolidate under the Laws of 1867, 
chapter 960, and the Laws of 1877, chapter 374, and 
which prior to May 1, 1891, when those acts were re- 
pealed by the Laws of 1890, chapters 563, 567, had en- 
tered into an agreement for consolidation through their 
trustees, who called a stockholders’ meeting to ratify 
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the agreement, and served and began the publication 
of the required notices, could complete the consolida- 
tion afterward, as the acts done were within section 22 
of the act of 1890, which provides that the repeal shall 
not affect or impair any act done or right accruing, ac- 
crued or acquired prior to May 1, 1891, but the same 
may be asserted or enforced as fully and to the same 
extent as if such law had not been repealed. May 24, 
1892. Cameron v. New York & Mt. V. Water Co. 
Opinion by Finch, J. 16 N. Y. Supp. 757, affirmed. 


CORPORATIONS—RIGHT TO INSPECT STOCK BOOK.— 
Chapter 409, section 199, Laws of 1882, gives the abso- 
lute right to a stockholder, within thirty days prior to 
anelection of directors, to make an examination of 
the books containing the names of stockholders. Held, 
to be within the discretion of the court to compel the 
company to allow such examination at other times 
than that specified in the statute. April 26, 1892. 
People, ex rel. Stobo, v. Eadie. 18 N. Y. Supp. 53, af- 
firmed without opinion. Gray, J., dissenting. 


DureEss.—A person who has completed his contract, 
and been refused payment for the balance due him 
thereunder unless he repair, labor free, certain dam- 
age afterward done to his work by a stranger, is not 
under duress, und cannot recover the cost of his labor 
in making suck repairs. May 24,1892. Doyle v. Rec- 
tor, etc., of Trinity Church. Opinion by Earl, C. J. 15 
N. Y. Supp. 626, affirmed. 

EMINENT DOMAIN—CONDEMNATION FOR RAILROAD 
—TRESPASS—CONSTRUCTION OF STATUTE—-PLEADINGS 
—VERIFICATION.-—(1) Where the possession of a rail- 
road company originated in a trespass, known to the 
company to have been such, and was taken under no 
mistake or misapprehension, and without color of au- 
thority, such company is not within section 3379, Code 
of Civil Procedure, providing that at any stage in pro- 
ceedings to condemn land, “‘ the court may authorize 
plaintiff, ifin possession of the property sought to be 
condemned, to continue in possession.’ (2) Section 
3366, Code of Civil Procedure, requires the petition in 
condemnation proceedings to be verified in the same 
form and by the same persons as pleadings in courts of 
record, and section 525 provides that where the party 
isa domestic corporation, the verification of a plead- 
ing in its behalf must be made by “an officer thereof.” 
Held, that au attorney who verified a petition, and 
stated in the verification that he “is plaintiff's duly- 
authorized attorney and agent, appoiated to verify pe- 
titions and pleadings in behalf of plaintiff for the in- 
stitution of condemnation proceedings and otherwise, 
and is the agent of plaintiff for the purpose of acquir- 
ing the real estate described in the foregoing petition,” 
was ‘tan officer’’ of the corporation. May 24, 1892. 
Inve St. Lawrence & A. R. Co.; Inre De Camp. Opin- 
ion by Andrews, J. 18 N. Y. Supp. 945, mem., re- 
versed. 


INSURANCE— ACCIDENT—VOLUNTARY EXPOSURE TO 
DANGER--EVIDENCE.—In an action on an accident pol- 
icy itappeared that after deceased had crossed a rail- 
road track he met two men going toward it, who were 
slightly intoxicated, and warned them to look out for 
an approaching train. The men crossed the track and 
passed on, deceased going in an opposite direction. 
Deceased must have afterward returned, for the en- 
gineer of train, which was running about four miles an 
hour, testified that when he ‘first saw him he was 
standing by the track, and that when the engine was 
about twenty-five feet from the crossing, he stepped 
upon the track, and squatted down, so that he was 
struck by the engineand killed. Held, that the court 
should have dismissed the complaint on the ground 
that the death of deceased resulted from ‘ voluntary 
exposure to uunecessary danger,’’ within a clause of 








the policy precluding a recovery in such case, and a 
submission of the question to the jury on the theory 
that deceased was followiug the two men to save them 
from possible injury was unwarranted. May 24, 1892. 
Williams v. United States Mut. Acc. Ass’n of the City 
of New York. Opinion by Gray, J. Finch and May- 
nard, JJ., dissenting. 14 N. Y. Supp. 728, reversed. 


INSURANCE—FORFEITURE—WAIVER—FOREIGN COM- 
PANIES—RETALIATORY LAWS—ULTRA VIRES—VENUE. 
—After a member of a mutual benefit association had 
forfeited her membership by failure to pay an assess- 
ment within the time required by the certificate, the 
assessment was paid, and a receipt given therefor, 
which recited that the payment was made and re- 
ceived and the receipt given by the association, and 
received by the member, on condition that such mem- 
ber ‘‘is now in good health, and free from all diseases, 
infirmities and weaknesses.’’ The member’s health 
had begun to be affected about a year before the for- 
feiture by the natural decline of age, which resulted in 
her death soon after the receipt was given, but that 
she was subject to no disease, and that her only in- 
firmities were those natural to oldage. Held, that the 
evidence failed to show that the condition of the re- 
ceipt was not fulfilled. (2) The receipt also provided 
that no subsequent payment to the association on the 
certificate shall ‘‘ impair, waive, alter or change any of 
the conditions of this receipt or of said certificate.” 
Notices of subsequent assessments were given, which 
declared that payment of such assessments would be 
received only on the agreement that no condition on 
‘‘which any previous payment had been received is 
waived thereby,’’ and these assessments were paid. 
Afterward a notice of an annual assessment to pay the 
expenses of the association was seut to the member, 
which recited that ‘‘the sending of this notice shall 
not be held to waive any forfeiture or lapse of mem- 
bership, if previous assessments remain unpaid.’’ 
Held, that though the condition of the first receipt was 
not fulfilled, the subsequent dealings between the par- 
ties showed a waiver of the forfeiture for non-payment 
of the assessment within the required time. (3) Acor- 
poration cannot avail itself of the defeuse of ultra 
vires uuless it is pleaded. (4) Chapter 175, Laws of 
New York of 1883, which provide that where any other 
State shall impose any obligation on co-operative life 
insurance companies of New York doing business in 
such other States, ‘* the like obligations are hereby im- 
posed on similar corporations of such other State 
transacting business in this State,’’ does not impose on 
a Massachusetts corporation doing business in New 
York the prohibition of Massachusetts Statutes of 
1885, chapter 183, section 10, that no policy or certifi- 
cate shall be issued on “‘ the life of any person more 
than sixty years ofage.” (5) A cause of action on a 
policy of life insurance issued by a foreign corporation 
toa resident of New York, who dies in that State, 
arises in New York, within section 1780 of the Code of 
Civil Procedure of New York, which provides that *‘ an 
action against a foreign corporation may be main- 
tained * * * by a non-resident, * * * where 
the cause of action arose within the State.” May 6, 
1892. Griesav. Massachusetts Benefit Ass'n. 15N. Y. 
Supp. 71, affirmed without opinion. 


STATEMENT OF INTEREST — LOSS PAYABLE 
TO MORTGAGEE — WAIVER OF NOTICE. — (1) Where 
a fire insurance policy insures the “estate of O.,” 
these words cover and sufficiently describe property 
left by O., which before his death he had conveyed to 
a trustee for the benefit of his creditors, and failure to 
mention the trust in the policy does not avoid it under 
a condition therein that it shall be void if the exact in- 
terest of the assured in the property, whether as 
owner, trustee, mortgagee or otherwise, be not truly 
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stated therein. Clinton v. Insurance Co., 45 N. Y. 454, 
followed; Weed v. Insurance Co., 116 id. 106, distin- 
guished. (2) The fact that a mortgagee, in procuring 
a policy of insurance, with loss, if any, payable to 
him, as “‘ mortgagee,”’ did not inform the company that 
he had previously obtained a judgment of foreclosure, 
is immaterial, and does not render the policy void, 
since the judgment does not before a sale render him 
any the less a mortgagee. (3) Where a person pro- 
cures a policy of insurance, loss, if any, payable to 
himself as mortgagee, and it appears that he loaned 
the money for which the mortgage was given, and took 
the mortgage in his own name, the insurer cannot de- 
feat an action by him on the policy on the ground 
that the money was loaned by him for a bank of which 
he was president, and that the bank is the real owner 
of the mortgage, since the liability of the mortgagor is 
to the mortgagee as between them, and the right to 
enforce the mortgage is inthe mortgagee. (4) Though 
notice and proofs of loss are not furnished to an insu- 
rance company until nineteen days after the fire, the 
company waives the right to object that notice was not 
given “forthwith,’’ as required by the policy, if it re- 
tains the proofs of loss, and requires the assured to 
amend them from time to time, without suggesting 
that proper notice has not been given. (5) Where 
proofs of loss are sent to an insurance company, it 
waives the right to object that another person should 
have joined in making them, if it retains and acts on 
them without objection May 24, 1892. Weed v. 
Hamburg-Bremen Fire Ins. Co. Opinion by Earl, C.J. 
15 N. Y. Supp. 429, affirmed. 


MASTER AND SERVANT—DEFECTIVE APPLIANCES— 
EVIDENCE.—In an action against a railroad company 
for personal injuries to an employee by reason of the 
breaking of a defective drawhead, where the evidence 
leaves it just as probable as not that the defect may 
have been a latent defect, which no inspection would 
have reached, a judgment for plaintiff cannot be sus- 
tained. Searles v. Railroad Co., 101 N. Y. 661; Taylor 
v. City of Yonkers, 105 id. 202, 209. May 24, 1892. 
Grant v. Pennsylvania & N. Y. Canal & R. Co. Opin- 
ion per Curiam. 14N. Y. Supp. 948, mem., reversed. 





INJURY TO EMPLOY EE—CONTRIBUTORY NEG- 
LIGENCE. —Plaintiff's testator, a brakeman in charge 
of freight cars in the yards of defendant railroad, was 
charged with the special duty of examining such cars to 
see that they were in good order, and if found imper- 
fect, not to use them, but to send them to the shop for 
repairs. In negligent disregard of his duty he used an 
imperfect car, and was injured. Held, that he could 
not recover. April 12, 1892. Shields v. New York 
Cent. & H. R. R. Co. Opinion by Earl, C.J. 15 N.Y. 
Supp. 613, reversed. 


MECHANICS’ LIENS—MATERIAL FURNISHED—PRIOR- 
ITIES—RIGHTS OF SUBCONTRACTORS.—A mason and a 
carpenter furnished separate estimates to the owner of 
alot for workin the erection of a building to be done 
by each, but entered into a joint contract with him. 
As between themselves there was no agreement of 
partnership, and no community of interest in profit or 
loss. During the progress of the work the carpenter 
bought lumber of plaintiffs, and with the knowledge 
of the mason used it inthe building. Held, that the 
mason ratified its purchase and use, and his right to 
the amount due him under the contract must be post- 
poned until satisfaction of the lien for the lumber at- 
taching, under chapter 342, Laws of 1885, giving a lien 
for labor done or material furnished with the assent 
of the owners or contractors. May 24, 1892. Pell v. 
Baur. Opinion by Finch, J. 16 N. Y. Supp. 258, af- 
firmed. 

MORTGAGE—FORECLOSURE—SALE.—A mortgage de- 
scribed the land conveyed therein by metes and 





bounds, one of which was a certain creek, and added: 
‘Together with all the right, title and interest of said 
parties of the first part in and to the land in said creek 
lying in front of and adjoining said premises, to the 
middle line of said creek.’”’ The judgment of foreclos- 
ure followed the language of the mortgage, as did also 
the terms of sale read at the foreclosure sale at which 
the landin the creek was purchased by the apoellants. 
Held, that they were chargeable with notice that ail 
they were to get was the “‘right, title and interest ’’ of 
the mortgagor, and that they should not be relieved 
from their purchase because of a defect of title. May 
6, 1892. Van Rensselaer v. Bull. Order affirmed on 
opinion in 17 N. Y. Supp. 117. 

PLEADING—ACTION ON VOID CONTRACT—RECOVERY 
IN ASSUMPSIT—WAIVER OF RIGHT.—(1) In an action 
for breach of a partnership contract, void under the 
statute of frauds, plaintiff cannot recover the value of 
his contribution to the partnership which defendant 
had received under the provisions of the contract, as 
such recovery would be founded on a different cause 
of action from that pleaded. (2) Defendant having 
specifically objected, after plaintiff rested, that the 
contract proved was void by the statute, he cannot be 
held to have waived his rights as to recovery by plain- 
tiff in the action, of the value of the property trans- 
ferred to defendant, by merely objecting, when evi- 
dence of its value was offered to show the amount of 
plaintiff's damages by reason of the breach of the part- 
nership contract, that such evidence was incompetent 
and immaterial. May 24, 1892. Reed v. McConnell. 
Opinion by Andrews, J. 16 N. Y. Supp. 586, affirmed. 


RES ADJUDICATA—QUESTION NOT RAISED—PARTIES, 
—(1) A testator devised ais property in trust for the 
maintenance of his widow for life, and for the mainte 
nance and education of his only son during minority. 
After the son’s death, in an action against the trustee 
by the widow as heir of the son, claiming the balance 
of the funds in the trustee’s hands, it was found that the 
widow was entitled to the interest of the balance of the 
fund, and to the principal, if necessary to her com- 
fortable support, and judgment was entered directing 
the trustee to invest the fund, and apply it accordingly. 
Held, that there was no intention to pass on the dis- 
position of the fund after the widow’s death, and that 
her beirs were not estopped by the judgment to main- 
tain that the will vested the residue of testator’s estate 
in his son, and that on the son’s death his interest 
passed to the widow as his heir at law. (2) The other 
claimants were testator’s brothers and sisters, who 
maintained that the residue was not vested by the 
will in the son, but reverted to them as testator’s heirs 
atlaw. Held, that since the brothers and sisters were 
neither parties nor priviesto the action by the widow 
against the executor, and were not bound by the de- 
cision therein, the widow’s heirs were not bound 
thereby, since estoppel must be mutual. May 3, 1892. 
Van Camp v. Fowler. Judgment affirmed on opinion 
of Merwin, J., below. 6 N. Y. Supp. 281. 


STATUTE OF LIMITATIONS—STREET ASSESSMENTS.—A 
land-owner who voluntarily pays a street assessment 
valid on its face, but void by reason of facts outside 
the record, may in one action set aside the assessment 
and recover the money paid, and the statute of limita- 
tions begins to run against an action to recover the 
money paid, not at the time the assessment is set aside 
butat the time the payment is made. Diefenthaler v. 
Mayor, 19 N. E. Rep. 48, followed. Second Division, 
May 31, 1892. Trimmer v. City of Rochester. Opinion 
by Landon, J. 9 N. Y. Supp. 695, affirmed. 


STOCK-BROKERS—PU RCHASE OF STOCK— TRANSFER ON 
COMPANY'S BOOKS—REPUDIATION BY BROKER.—(1)The 
fact that defendants, who were stock-brokers, directed 
the purchase of certain stock in pursuance of a contract 
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with their principal to carry itfor him on a margin, 
does not authorize the broker from whom the stock 
was purchased to make a transfer thereof to the de- 
fendants on the books of thecompany. (2) The broker 
from whom defendants purchased the stock did make 
a transfer thereof to defendants on the books of the 
company. On receipt of the certificates of the stock, 
defendants paid therefor, but repudiated the transfer, 
and immediately assigned the certificates in blank, 
with power of attorney to transfer, and immediately 
returned them to the broker vendor, with instructions 
to sell, and have the stock transferred from defend- 
auts’ name on the company’s books. Held, that such 
assignment was not a ratification of the transfer to de- 
fendants. June 7, 1892. Glenn v. Garth. Opinion by 
Finch, J. 


VENUE—CHANGE OF.—Under section 986, Code of 
Civil Procedure, providing that if a county designated 
in the complaint as the place of trial is not the proper 
county, defendant may serve, before or with his an- 
swer, a written demand that the place of trial be 
changed to the proper county, a demand served with 
an amended answer is not too late. Veeder v. Baker, 
83 N. Y. 156. June 7, 1892. Penniman v. Fuller & War- 
ren Co. Opinion by Maynard, J. 17 N. Y. Supp. 2, 
reversed. 


WILL—ALLOWANCE TO WIDOW.—Testator died leav- 
ing awidow and one daughter. He had lived apart 
from his wife for ten years preceding his death, and 
did not contribute to her support except during the 
last two years of his life. He paid for the clothing of 
his daughter, who lived with her mother, but he did 
not pay for his daughter’s board. The cause of the 
separation did not appear. During the separation tes- 
tatordid not keep house, and at his death he had no 
servants nor any minor child. Held, that testator had 
‘‘a family ’’ within chapter 157 of Laws of New York 
of 1842, as amended by chapter 406, Laws of 1889, which 
provides, ‘‘ when a man having a family shall die leav- 
ing a widow or minor child or children,” there shall be 
set apart for the use of such widow, etc., property of 
the value of $1,000. May 3, 1892. Inre Shedd’s Estate. 
14.N. Y. Supp. 841, affirmed without opinion. 


INTENTION --CHARGE OF REALTY. — (1) To 
ascertain the intention of testatrix, circumstances ex- 
isting at the date of the execution of a will, but not 
those subsequent thereto, are admissible in evidence. 
(2) Testatrix, by will, gave to plaintiff, her sister, 
$1,800, and left the residue of her estate, ** both real 
and personal,” of which she might die seized and pos- 
sessed, to other relatives. Testatrix was over sixty 
years of age when she made the will, and had resided 
seven years with plaintiff, paying only $100 a year for 
board, and at that time did not own any real estate. 
Held, that there was no intention to charge the legacy 
on property acquired after the execution of the will. 
June 7, 1892. Morris v. Sickly. Opinion by Earl, C. J. 
O’Brien and Maynard, JJ., dissenting. 11 N. Y. Supp. 
458, reversed. 
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ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 





CARRIERS OF FREIGHT—DISCRIMINATION—COMMON- 
LAW LIABILITY.—At common law an action will lie 
against a common carrier for an unreasonable and ex- 
cessive freight charge, but not fora mere discrimina- 
tion in favor of another shipper. The merits of this 


appeal will be concluded by a determination as to 
what is the common law upon this question, and that 
is a matter of some difficulty of solution, owing tothe 
divergent views expressed upon the subject by the va- 
rious courts of this country. This divergence of opin- 





ion among the courts has undoubtedly been caused to 
some extent by the fact that for more than fifty years 
the courts of England have had no occasion to ex- 
pound the common lawupon this subject, common 
carriers, especially railway companies, having been 
placed entirely under the control of the statute law. 
In this country, to some extent, there is a lack of di- 
rect authority upon the question, owing to the fact 
that constitutional and legislative provisions are com- 
mon in nearly all the States of this Union, prohibiting 
common carriers from practicing discrimiaation in 
their rates of toll. And while these statutory and 
constitutional provisions have been regarded and inci- 
dentally declared to be reiterations of the common 
law by many courts of this country, sound authority 
upon which to base such declarations is wanting in the 
books. The fundamental and statute law of the vari- 
ous States upon this subject appears to have been 
founded upon the principles embodied in the early 
acts of Parliament pertaining to the conduct and con- 
trol of railways as common carriers, rather than upon 
the common law of England. Indeed we have been 
able to obtain but few direct adjudications from Eng- 
lish courts upon this question, owing to the fact that 
it would seem the business of inland common carriers 
in that country was not a matter of great concern until 
railroads were operated, and immediately subsequent 
to that great epoch in the world’s progress, statutory 
enactments followed, entirely taking away from the 
courts the necessity of any further application of the 
common-law rights and remedies. If the common law 
were as the appellant here contends it to be, there 
would have been no necessity for Parliament to have 
enacted these stringeut ‘equality clauses,” as they 
were termed. It appears that this principle of equality 
of charges arose from the necessity of the times, a ne- 
cessity created by the operation of railroads, which 
swallowed up and destroyed all other common carrier 
systems of England, and thereby created a monopoly 
of the business, and a power for wrong that at once de- 
mancaded the restrictions of legislative enactments. 
This conclusion is fully borne out by the language of 
Mr. Justice Blackburn in Railway Co. v. Sutton, L. R., 
4H. L. 238, wherein he said: ‘“‘I think it appears from 
the preamble of the ninetieth section of the Railway 
Clauses Consolidation Act (1845) that the Legislature 
was of opinion that the changed state of things arising 
from the general use of railways made it expedient to 
impose an obligation on railway companies acting as 
carriers beyond what is imposed on acarrier at com- 
mon law. Andif this be borne in mind, [ think the 
construction of the proviso for equality is clear, and is 
that the defendants may, subject to the limitations in 
their special acts, charge what they think fit, but not 
more to one person than they, during the same time, 
charge to others under the same circumstances. And 
I think it follows from this thatif the defendants do 
charge more to one person than they, during the same 
time, charge to others, the charge is by virtue of the 
statute extortionate. And I thinkthe rights and rem- 
edies of a person made to pay a charge beyond the 
limit of equality imposed by the statute on railway 
companies, acting as carriers, on their line, must be 
precisely the same as those of a person made to pay a 
charge beyond tke limit imposed by the common law 
on ordinary carriers as being more than was reason- 
able. The mode of establishing that the demand is 
extortionate differs in the two cases. Where it is 
sought to prove that the charge is unreasonable, and 
therefore extortiouate, the fact that another was 
charged less is only material as evidence for the jury 
tending to prove that the reasonable charge was the 
smaller one. When it is sought to show that the 
charge is extortionate, as being contrary to the statu- 
table obligation to charge equally, it is immaterial 
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whether the charge is reasonable or not; it is enough 
to show thatithe company carried for some other person 
or class of persons at a lowercharge during the period 
throughout which the party complaining was charged 
more under the like circumstances.” It isnot the pur- 
pose of the court to review the authorities of this coun- 
try upon the question under discussion. For the rea- 
sons previously suggested, the matter was only indi- 
rectly involved in the great majority of them, and as 
authority upon the subject they are weakened to that 
extent. The case of Scofield v. Railway Co., 43 Ohio 
St. 571, is the leading case in the United States sup- 
porting appellant’s contention, and it is upon this case 
that appellant says “‘he has pinned his faith and hung 
his hope.’’ The case of Johnson vy. Railroad Co., 16 
Fla. 623, is the leading case in this country holding to 
the contrary view, and the opinion of the learned 
judge in the Scofield Case does not appear to overrule 
the doctrine there declared, but would seem to look to 
the statute law of Ohio for support, rather than to the 
common law. It says, in speaking of the Florida case: 
“ Reliance is placed on the doctrine that discrimina- 
tion is not necessarily unlawful, and that all the 
freighter is entitled to is a reasonable rate, not neces- 
sarily equal to all, and in the absence of any statute to 
the contrary, we are not inclined to question the cor- 
rectness of these decisions.’’ The facts in the Florida 
case appear to be practically identical with the facts of 
this case. Florida had no statutory law upon the sub- 
ject of the regulation of common carriers, and hence, 
as here, the merits of the case rested upon the deter- 
mination as to what was the common law upon the 
subject. In this case the ancient as well as the modern 
authorities are ably reviewed, and the court says: 
“Our conclusions are that, as against a common or 
public carrier, every person has the same right; that 
in all cases, where his common duty controls, he can- 
not refuse A. and accommodate B.; that all, the entire 
public, nave the right to the same carriage for a rea- 
sonable price, and at a reasonable charge for the ser- 
vice performed; that the commonness of the duty to 
carry for all does not involve a commonness or equality 
of compensation or charge; that all ashipper can ask 
of a common carrier is that for the service performed 
he shall charge no more than a reasonable sum to him; 
that whether the carrier charges another more or less 
than the price charged a particular individual may be 
a matter of evidence in determining whether a charge 
is too much or too little for the service performed, and 
that the difference between the charges cannot be the 
measure of damages in any case, unless it is estab- 
lished by proof that the smaller charge is the true, rea- 
sonable charge, in view of the transportation furnished, 
and that the higher charge is excessive to that degree.”’ 
The court also says: ‘In the last edition of Story on 
Bailments we find the rule of the common law thus 
stated: ‘At common law a common carrier of goods 
is not under any obligation to treat all customers 
equally. He is bound to accept and carry for all upon 
being paid a reasonable compensation. But the fact 
that he charges less for one than for another is only 
evidence to show that a particular charge is unreason- 
able, nothing more. There is nothing in the common 
law to hinder a carrier from carrying for favored indi- 
viduals at any unreasonably low rate or even gratis.’ ”’ 
By reason of the variance which exists in the views of 
the courts of this country as to what is the common 
law upon this subject, it would seem that the adjudica- 
tions of the common-law courts of England upon such 
a matter should have pre-eminent and controlling 
weight with the courts of the various States. In the 
case of Railroad Co. v. Sutton, to which reference has 
already been made, Mr. Justice Blackburn, in a very 
luminous opinion, addressed in part directly to this 
question, said: *‘At common law a person holding 








himself out as a common carrier of goods was not un- 
der any obligation to treat all customers equally. The 
obligation which the common law imposed upon him 
was to accept and carry all goods delivered to him for 
carriage according to his profession (unless he had 
some reasouable excuse for pot doing so), on being 
paid a reasonable compensation for so doing, and if the 
carrier refused to accept such goods an action lay 
against him for so refusing, and if the customer, in or- 
der to induce the carrier to perform the duty, paid 
under protest a larger sum than was reasonable, he 
might recover back the surplus beyond what the car- 
rier was entitled to receive, in an action for money had 
and received, as being money extorted from him. But 
the fact that the carrier charged others less, though it 
was evidence to show that the charge was unreason- 
able, was no more than evidence tending that way. 
There was nothing in the common law to hinder a car- 
rier from carrying for favored individuals at an unrea- 
sonably low rate, or even gratis. All that the law re- 
quired was that he should not charge any more than 
was reasonable.”’ The learned justice in his opinion 
clearly indicates that the prime object of the railway 
equality clauses enacted by Parliament was to cover 
the exact case of injury by discrimination in freights, 
such as is claimed by plaintiffin this record. During 
the progress of the argument in Baxendale v. Railway 
Co., 4 C. B. (N. S.) 78, Justice Byles said: ‘I know 
no common-law reason why a carrier may not charge 
less than what is reasonable to one person, or even 
carry him free of all charge.’’ Cal. Sup. Ct., May 6, 
1892. Cowden v. Pacific Coast S. S.Co. Opinion by 
Garoutte, J. 


CoPpyRIGHT—REPRINT—FALSE REPRESENTATIONS.— 
Defendant advertised a reprint of the 1847 edition of 
Webster’s Dictionary, the copyright having expired, 
as “latest edition, ten thousand new words,”’ etc., old 
price $8, and that the new low price of 81 was made 
possible by improvementsin machinery, ete Held, on 
application of the owner of the copyright of subsequent 
editions, that defendant be enjoined against the fur- 
ther circulation of such misleading advertisements, 
and that because of their already extensive circulation 
a printed slip must thereafter be attached to each book 
stating it to be areprint of the edition of 1847. The 
ingenious wording of the advertisements, and the 
plausible statement of the reasons which permitted an 
$8 or $10 book to be given for $1, would doubtless mis- 
lead many persons who were anxious to get a valuable 
dictionary, which they had theretofore been unable to 
obtain. The only $8 or $10 copy of Webster’s Diction- 
ary is acopy of the edition of 1864, or of one of its suc- 
cessors, and the effort of the defendants is to palm off 
upon the public its copies, which are worth from $1.50 
to $2 each, as the book of the plaintiffs, which isathing 
of much higher intrinsic value. No direct evidence 
was given of the amount of the matter in dispute, but 
it is easy to see from the testimony that the amount is 
such us to give this court jurisdiction. Upon the pre- 
ceding facts the law has been recently stated with 
clearness. Merriam v. Publishing Co., 43 Fed. Rep. 
450; Merriam v. Shoe, ete., Co., 47 id. 411; Black v. 
Ehrich, 44 id. 793. The plaintiffs are not entitled to 
an exclusive use of the name ‘‘ Webster’s Dictionary ’”’ 
upon copies of editions the copyrights of which have 
expired, for the name is not a trade-mark. Mere 
copies of the edition of 1847 and 1859 can be reproduced 
by a publisher over his own name, provided he makes 
no misrepresentations to induce the public to believe 
that it is another book, the right to publish which is 
the exclusive property of the plaintiff. The mere form 
or size of the volume in which Webster’s Dictionary 
has ordinarily appeared does not, in the mind of the 
public, connect the plaintiffs with the manufacture of 
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the dictionary, and there is no characteristic of a 
trade-mark in such ordinary form or size. A court of 
equity would not probably hold that the mere act of 
the publication of this book, taken by itself, discon- 
nected from any other representations or advertise- 
ments, or advertised for what it actually is, would be 
the subject of an injunction, upon the ground that 
such act was an unlawful competition in trade. The 
gist of this case consists in the fact that the defendant 
in its attempt to sell the book made free and ingenious 
use of misrepresentations, which were inteuded and 
calculated to mislead the public into a belief that the 
book was the one which had long been produced and 
sold by the plaintiffs. That such was the natural ef- 
fect of the defendant’s advertisements cannot be 
doubted. ‘Wrongs of this description whereby, 
through an artifice of any sort, the goods of one man- 
ufacturer become confused in the public mind with the 
goods of some other manufacturer, may be redressed 
by a court of equity.’’ Merriam v. Shoe, ete., Co., su- 
pra. The defendant should be enjoined against the 
circulation or use of advertisements or circulars which 
tend to misrepresent the character of the Ogilvie edi- 
tion of Webster’s Dictionary, or lead the public into 
the belief that it is a reproduction of a modern edition 
of that work, and especially against the use of the ad- 
vertisements which are in evidence in this case, or of 
similar advertisements. If the book had not been ad- 
vertised in the manner which has been described, [ 
should not think it proper to require the defendant to 
placeany notice in the volume itself, but inasmuch as 
these advertisements have been extensively circulated 
and orders for the book may hereafter be received by 
the defendant, which will be the fruit of the adver- 
tisements, each book delivered by it or its agents 
should contain a notice, by printed slip attached to the 
title-page, that itis areprint of the edition of 1847 of 
Webster's Dictionary, with a list of the additions that 
have been made thereto, and which the book contains, 
U. S. Cire. Ct., 8. D. N. Y., March 15, 1892. Merriam 
v. Texas Siftings Pub. Co. Opinion by Shipman, J. 49 
Fed. Rep. 944. 


CRIMINAL LAW—FREQUENTING HOUSE OF ILL-FAME 
—EVIDENCE—BONA FIDE RESIDENCE.— Defendant was 
sixty-pine years old, infirm and unable to earn his 
livelihood, and was a man of good morals and a church 
member. One of his children, with whom he was liv- 
ing, turned him out of the house, and he thereupon 
conveyed all his property, worth about $1,500 to a pros- 
titute, under an agreement whereby she was to give 
him three meals a day, furnish him a room in which 
to sleep and upon his death inter him decently by the 
side of his wife’s grave, and hewas to do as much 
work for her as his strength would permit. Pursuant 
to said agreement, he took up his residence at her 
home, commonly known as a house of ill-fame, and 
used for purposes of prostitution. Whether or not he 
knew of the character of the woman and her house, 
when he made the arrangement, did not fully appear, 
but he had sold her vegetables at her house for two or 
three years prior thereto It was not shown that he 
was connected with any lewdness, that he was guilty 
of any acts of carnal intercourse or that he actively 
participated in any acts of prostitution. Held, thata 
conviction under the Revised Statutes of 1881, section 

2, as amended by the Acts of 1889, page 337, for fre- 
quenting and visiting a house of ill-fame and associat- 
ing with “females known or reputed as prostitutes,”’ 
was warranted by the evidence. It is not easy to be- 


lieve that a man sixty-nine years old, who had lived in 
two continents, who could talk the English language 
intelligibly, and who had reared a family of his own, 
could personally dispose of the products of his farm 
from time to time, for two or three years, to the 
keeper of a house of ill-fame at such house in a neigh- 
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boring town, and be ignorant of her character or the 
character of her house. Itis not shown that he was 
thus ignorant, and there appears to be some effort in 
the statement of facts to indicate that the arrangement 
made by him with the woman of ill-fame was a dernier 
ressort, to conclude which would be a shameful admis- 
sion and contrary tocommon sense. For aman of his 
age and intelligence, who has held tie position of head 
of a family, whose wife lies in a neighboring church- 
yard, and whose children live in the same community, 
and who has affiliated with Christian people as such, 
thus to give over all his property and means of liveli- 
hood to a prostitute, and to become an inmate of her 
house of prostitution, and a pensioner upon her bounty, 
is not merely ashameful dishonoring of his family but 


| a shocking indecency in the face of the entire com- 


munity. This prosecution may bean expression of 
that community’s outraged sense of decency. Only 
courtesans and those of their level can excuse such 
degradation. No loose notions of moral obligation, 
and no sympathy for individuals inconsistent with the 
welfare of society, should influence the decisions of 
the courts. It is stated in the agreement as to the 
facts that during the day designated in the affidavit, 
and upto that day, the appellant knew the character 
of the house in which he was living. He does not ap- 
pear to be related by blood or marriage to the keeper 
or any inmate of the brothel. Without good and suf- 
ficient reason he lives witha known prostitute, en- 
gaged in her service inand about her house of prosti- 
tution. It cannot be said that he does not to some ex- 
tent countenance, aid and promote her immoral calling 
and traffic. The situation is happily au unusual one. 
Ind. App. Ct., April 1, 1892. Weideman v. State. Opin- 
ion by Black, J. 


CRIMINAL LAW—ILLNESS OF JUROR OR HIS WIFE.—(1) 
The weakness of 2 juror who became ill while the trial 
was in progress, and the fact that a bed was furnished 
him on which he reposed during the subsequent por- 
tion of the trial, will not require a new trial, where his 
medical attendant deposes that his physical condition 
did not impair his mental faculties, nor unfit him for 
serving as a juror calmly and dispassionately, and 
where the juror himself deposes that he was free from 
pain, that his mental faculties were in their normal 
condition and that his mind was no less collected than 
if he had been in health. (2) That the wives of two of 
the jurors were seriously ill while the trial was in pro- 
gress, and that both of the jurors ascertained the fact, 
one of them in an irregular or improper way, is not 
cause for setting aside the verdict, the explanatory 
facts showing that the minds of the jurors were not 
materially disturbed, nor under any considerable ap- 
prehension, on account of the illness ,of their wives. 
Ga. Sup. Ct., March 31, 1892. Surles v. State. Opin- 
ion per Curiam. 


INSURANCE—ACCIDENT—DEATH OCCASIONED BY DIS8- 
EASE.—A_ policy insuring against death, effected 
through external, violent or accidental means, but ex- 
cepting all cases in which there should be no visible 
sign of bodily injury, or in which death should occur 
in consequence of disease, or in which the injury was 
not the proximate cause, does not relieve the insurer 
from liability, where death results from peritonitis oc- 
casioned by a fall, and this even though the assured 
had previously had peritonitis, and had thus been ren- 
dered peculiarly liable toa recurrence. Where differ- 
ent forces and conditions concur in producing a result, 
it is often difficult to determine which is properly to be 
considered the cause,and im dealing with such cases 
the maxim causa proxima non remota spectatur is ap- 
plied. But this does not mean that the cause or con- 
dition which is nearest in time or space to the result is 
necessarily to be deemed the proximate cause. It 
means that the law will not go further back in the line 
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of causation than to find the active, efficient, procur- 
ing cause of which the event under consideration is a 
natural and probable consequence, in view of the ex- 
isting circumstances and conditions. The law does not 
consider the cause of causes beyond seeking the effi- 
cient, predominant cause, which, following it no fur- 
ther than those consequences that might have been an- 
ticipated as not unlikely to result from it, has pro- 
duced the effect. An injury which might naturally 
produce death in a person of a certain temperament or 
state of health is the cause of his death, if he dies by 
reason of it, even if he would not have died if his tem- 
perament or previous health had been different, and 
this isso as well when death comes through the me- 
dium of a disease directly induced by the injury as 
when the injury immediately interrupts the vital pro- 
cesses. Most of the requests for rulings were founded 
upon a different theory of the law, and were rightly 
refused. Of this part of the case the presiding jus- 
tice, after having explained and elaborated his views, 
summed up as follows: ‘“ Upon the question as to 
whether peritonitis, if that caused his death, is to be 
deemed a ‘disease,’ within the meaning of this pol- 
icy, and the proximate cause of death, within the 
meaning of this policy, so as to prevent a recovery, de- 
pends upon the question whether or not before the 
time of the fall, and at the time of the fall, he had then 
the disease, was then suffering with the disease. If he 
was, then in the sense of the policy, although aggra- 
vated and made fatal by the fall, he cannot recover. 
But if owing to existing lesion caused by that disease, 
but having not the disease at the time, the same kind 
of malady, that is, peritonitis, was started up, the 
company are to be answerable, although, if there had 
been a normal state of things, the fall would not have 
occasioned such a result.” This ruling gives an inter- 
pretation to the language of the policy which is in ac- 
cordance with the apparent purpose and intention of 
the parties, and which makes the contract a beneficent 
provision for the beneficiaries named init. It is also 
in harmony with the general course of decisions. Mar- 
ble v. Worcester, 4 Gray, 395; McDonald v. Snelling, 
14 Allen, 290; Perley v. Railroad Co., 98 Mass. 414; 
Metallic Compression Casting Co. v. Fitchburg Rail- 
road Co., 109 id. 277; Benefit Ass’n v. Grauman, 107 
Ind. 288; Insurance Co. v. Burroughs, 69 Penn. St. 43; 
Sheanon v. Insurance Co., 77 Wis. 618; Insurance Co. 
v. Tweed, 7 Wall. 44; Insurance Co. v. Seaver, 19 id. 
531. To adopt the view contended for by the defend- 
ant would make the policy worthless to beneficiaries 
in many cases of death where an injury resulting from 
an accident was the efficient cause. Mass. Sup. Jud. 
Ct., May 10, 1892. Freeman v. Mercantile Mut. Acc. 
Ass'n. Opinion by Kuowlton, J. 


LIBEL—PUBLICATION.—The basis of an action for 
libel was a letter addressed to plaintiff by defendant 
in a sealed envelope, which letter was received at the 
post-office by plaintiff's husband, and delivered to her 
unopeued, whereupon she broke the seal and they read 
ittogether. Held, that plaintiff could not recover, the 
gist of the action being the injury to plaintiff's reputa- 
tion, and the publication being the act of plaintiff her- 
self. When this case was before the court at the Feb- 
ruary Term, 1891, Munson, J., in the opinion said: 
“Tt is true that a communication to the plaintiff wife 
by a letter so transmitted as not to be seen by others 
would not be sucha publication as would sustain an 
action.”’ 63 Vt. 481. To entitle the plaintiff to recover 
publication to some third party must be shown, and so 
sending a libellous letter to the plaintiff, who received 
it unopened, is no evidence of publication. The gist 
of the action is the injury to the plaintiff's reputation, 
which consists in the good opinion of her fellow citi- 
zens. If third persons have no knowledge of the libel, 








she has sustained no injury to her reputation. If the 
defendant did not publish the libel to third parties 
he has committed no wrong for which he is liable ina 
civil action. ‘The defendant is not liable for a publica- 
tion by the plaintiff, for it is not the defendant’s act. 
As stated, ifa man write a libellous letter, and deliver 
it to the party himself, itis no publication. Sending a 
sealed letter, if nothing more is shown, is the same as 
a delivery to the party. Sendingan unsealed letter by 
a messenger who reads it is evidence of a publication. 
Sending one to a party who cannot read, and this is 
known to the sender, and the party to whom it is sent 
from necessity procures another to read it, is likewise 
evidence of a publication. So is sending such a letter 
to one whose clerk is in the habit of opening and read- 
ing his letters, and this habit is known to the sender, 
and whose clerk does in fact open and read it. These 
exceptions to the general rule seemed to be based upon 
the principle that the letter is sent with the intent on 
the part of the sender that, without any act of the per- 
son to whom it is sent, or from his necessity, if an illit- 
erate person, it must or may be read by a third per- 
son. The letter in question was sealed, sent by the 
post and received by the plaintiff unopened. Showing 
it by the plaintiff to her husband was her own act, not 
that of the defendant. There was no testimony in the 
case tending to show knowledge in the defendant that 
plaintiff’s husband was ever in the habit of openingand 
reading the plaintiff's correspondence. In respect of 
the publication of a Jibel, husband and wife are dis- 
tinct persons, and so a publication to a wife sustains an 
action in favor of the husband. See Wilcox v. Moon, 
61 Vt. 484. The husband in this case had no legal right 
to the letter addressed to the plaintiff. In these mod- 
ern days, when the tendency is to regard husband and 
wife as distinct persons, we are not inclined to return 
to the ancient legal fiction regarding them as one. If 
the twain were one, then when the husband read the 
letter no third person saw it; only the plaintiff herself 
read it. A libel sent to the wife, and shown by her to 
her husband, is a publication by the wife, not by the 
sender. ‘There was nothing in the testimony tending 
to show a publication by the defendant, nor that he 
intended the letter should or might be read by any 
one before it reached the plaintiff's hands, or by a third 
person from necessity afterward. Vt. Sup. Ct., April 
14, 1892. Wilcow v. Moon. Opinion by Taft, J. 


NEGLIGENCE — DANGEROUS PREMISES— RIGHTS OF 
LICENSEE.—If one without invitation visits a telegraph 
office merely for the purpose of paying a friendly call 
to the operator, which office is owned and occupied by 
a railroad company for its own purposes and conveni- 
ence, and which is located on its land and near its 
track, from which occasional messages are sent and re- 
ceived for outside parties for pay, no duty is imposed 
upon the owner or occupant to keep its premises in 
safe and suitable condition for such visitor, and he is 
only liable for willful or wanton injury by the gross 
negligence of its agents or employees. In Sweeny v. 
Railroad Co., 10 Allen, 368, Biglow, C. J., said: ‘‘In 
order to maintain an action for an injury to person or 
property by reason of negligence or want of due care 
there must be shown to exist some obligation or duty 
toward the plaintiff which the defendant has left un- 
discharged or unfulfilled. This is the basis on which 
the cause of action rests. There can be no fault or neg- 
ligence or breach of duty where there is no act or ser- 
vice or contract which a party is bound to perform or 
fulfill. All the cases in the books in which a party is 
sought to be charged on the ground that he has caused 
a way or other place to be incumbered, or suffered it 
to be in a dangerous condition, whereby accident and 
injury have been occasioned to another, turn on the 
priuciple that negligeuce consists in doing or omitting 
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to do an act by which a legal duty has been violated. 
Thus a trespasser who comes on the land of another 
without right cannot maintain an action if he runs 
against a barrier or falls into an excavation there situ- 
ated. The owner of lands is not bound to protect or 
provide safeguards for wrong-doers. So a licensee who 
enters on premises by permission only, without any 
enticement, allurement or inducement being held out 
to him by the owner or occupant, cannot recover dam- 
ages for injuries caused by obstructions or pitfalls. 
He goes there at his own risk and enjoys the license 
subject to its concomitant perils. No duty is imposed 
by law on the owner or occupant to keep his premises 
in a suitable condition for those who come there solely 
for their own convenience or pleasure.” In Diebold v. 
Railroad Co., 50 N. J. Law, 478,it was held that ‘‘ where 
a railroad company provides offices for the transaction 
of its business, accessible from the public streets, the 
presence in the freight yard of the company of a per- 
son having business with such offices is not a necessary 
incident of his business with the company. He is at 
best a licensee, toward whom the company owes no 
special duty.”’ There appears to be a marked distine- 
tion as to the liability incurred by property-owners to 
persons who go upon their premises as trespassers, or 
as licensees or volunteers, and those who go there 
upon business, and we find ina note on page 697 in 
‘* Leading Cases on the Law of Torts,’’ by Bigelow, it 
is said, in commenting upon this distinction, that 
“Sweeny v. Railroad Co., 10 Allen, 368, and Inder- 
maur v. Dames, L. R. 1 C. P. 274; L. R., 2 id. 311, 
have settled the distinction between the duty which a 
man owes to persons who come upon his premises as 
bare volunteers or licensees, and those who come as 
customers or otherwise in the course of business, upon 
the invitation, express or implied, of the occupier. As 
to the latter, the occupier is bound to exercise reason- 
able care, to prevent damage from unusual danger, of 
which the occupier has or ought to have knowledge, 
and this though the transaction had already been com- 
pleted, and the plaintiff had returned only for some 
incidental (if proper and usual) purpose connected with 
it. As tothe former, the party takes his own risk, 
and so long as there is no active misconduct toward 
him no liability is incurred by the occupier of the 
premises by reason of injury sustained by a visitor on 
his premises.”’ ‘* Upon careful examination of the 
above and other cases however it will be found that 
the authorities may be classed under three heads, to- 
wit: (1) Bare licensees or volunteers, (2) those who 
are expressly invited or induced by active conduct of 
the owner to go upon his premises, (3) customers and 
others who go there on business with the occupier. 
The general rule will then be that in those cases which 
fall under the first head the party injured has no right 
of action against the occupant of the premises, and the 
contrary in cases falling under the second and third 
heads.’’ The case of Indemaur y. Dames, above re- 
ferred to, was a case in which the defendant was a 
sugar refiner, and there was a hole or hatch way through 
the floors of the different stories for the purpose of 
raising and lowering sugar to and from the different 
stories, which hatchway was level with the floors and 
might have been but was not fenced. The plaintiff was 
agas fitter and went upon the premises for the pur- 
pose of examining some gas jets, with the view of ap- 
plying a patent gas regulator, and while on the prem- 
ises the plaintiff accidentally fell through said hatch- 
way while thus engaged upon an upper floor. ‘ Held, 
that inasmuch as the plaintiff was upon the premises 
on lawful business in the course of filliug a contract in 
which he (or his employer) and the defendant both 
had an interest, said hatchway or hole was, from its 
nature, unreasonably dangerous to persons not usually 
employed upon the premises, but having a right to go 
there the defendant was guilty of a breach of duty to- 








ward him in suffering the hole to be unfenced.” In 
Gillis v. Railroad Co., 59 Penn. St. 129 (section 4 of the 
syllabus), it was held that ‘ta trespasser may main- 
tain an action for wanton or intentional injury by the 
owner of the land,’’ and in section 5: ‘*The owner of 
property is not liable to a trespasser, or to one who is 
on it by mere permission or sufferance, for negligence 
of himself or servants, or for that which would bea 
nuisance in a public street or common.’ In that case 
a large crowd had congregated on the platform at the 
depot for the purpose of seeing the president of the 
United States, who was to pass the depot at a certain 
hour. The platform fell by reason of the unusual 
weight, and the plaintiff was thereby injured, and 
Sharswood, J., said: ‘The platform was open. There 
was a general license to pass over it, but he was where 
he had no legal right to be. His presence there was in 
no way connected with the purposes for which the 
platform was constructed. Had it been the hour for 
the arrival or departure of a train, and he had gone 
there to welcome a coming or speed a parting guest, it 
might very well be contended that he was there by au- 
thority of defendants, as much as if he was actually a 
passenger, and it would then matter not how unusual 
might have been the crowd, the defendants would have 
been responsible. As to all such persons to whom they 
stood in such arelation as required care on their part, 
they were bound to have a structure strong enough to 
bear all who could stand on it; as to all others they 
were liable only for wanton or intentional injury. The 
plaintiff was on the spot merely to enjoy himself, to 
gratify his curiosity or to give vent to his patriotic 
feelings. The defendants had nothing to do with 
that.”” He further says: ‘‘ITam bound to have the 
approach to my house sufficient for all visitors on busi- 
ness or otherwise, but if a crowd gathers upon it, to 
witness a passing parade, and it breaks down, though 
it may be shown not to have been sufficient even for 
its ordinary use, lam not liable to one of the crowd, I 
owe no duty to him.’”’ And in that case the court held 
that the court below was right in directing the jury to 
find a verdict for the defendant. In Railway Co. v. 
Bingham, 29 Ohio St. 364, it was held that “a railroad 
company is not liable for an injury to a person result- 
ing from its failure to exercise ordinary skill and care 
in the erection or maintenance of its station-house, 
where at the time of receiving the injury such person 
was at such station-house by mere permission and suf- 
ferance, and not for the purpose of transacting any 
business with the company or its agents, or any busi- 
ness counected with the operation of the road.’’ While 
I am disposed to regard the plaintiff in this case as a 
mere volunteer, going upon the premises of the defend- 
ant for the purpose of pleasure or pastime, yet giving 
the circumstances the most favorable construction 
that can be given for the plaintiff, we can consider him 
as nothing more than alicensee; that is (as defined by 
Patterson in his Railway Accident Law, page 176, sec- 
tion 184), “ persons who be neither passengers, servants 
nor trespassers, and not standing in any contractual 
relations to the railway, are permitted by the railway 
to come upon its premises for their own interests, con- 
venience or gratification.” In Sutton v. Railroad Co., 
66 N. Y. 243, the railway was held not to be liable to 
licensees for a failure to set the brakes on the cars 
stored on a sliding, or otherwise block them to prevent 
their moving by force of the wind or by gravity. So 
also Pierce on Railroads, page 275, says: ‘“ But the 
duty and liability to keep its premises safe for public 
use do not arise out of a bare license or permission to 
use its premises. Still less do they exist in favor of a 
trespasser, although the company will be liable even to 
him for a wanton injury.”’, Andin Parker v. Publish- 
ing Co., 69 Me. 173, the court held that “no duty is 
owed to a mere licensee, and he has no cause of action 
for negligence in the place he is permitted to enter.”’ 
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In the case at bar there is no controversy about the 
facts, the only witnesses introduced being those called 
by the plaintiff. In Nichols v. Railway Co., 85 Va. 102, 
the court says: ‘*‘ Now it is agreed on all hands that 
there isa wide difference between the obligations which 
a person or a corporation owes toa mere licensee and 
the duty which the same person or corporation owes 
to one who comes upon his premises by an invitation, 
either express or implied. In the first case it is gen- 
erally admitted that the party comes at his own risk, 
and enjoys the license subject to its concomitant risks 
or perils, and that in such case no duty is imposed upon 
the owner or occupant to keep his premises in safe and 
suitable condition for bis use, and the owner or occu- 
pant is only liable forany wanton injury that may be 
done to the licensee.’”” Numerous authorities have 
been cited by counsel for the plaintiff in error seeking 
to show that the defendant in the case under consider- 
ation owed some duty to the plaintiff, but having ar- 
rived at the conclusion that the plaintiff in error stood 
upon the footing of a mere licensee, we are of the opin- 
ion that the defendant owed no duty to the plaintiff 
other than that it was its duty not to willfully or wan- 
tonly injure the plaintiff, and that in going upon said 
premises under the circumstances of this case he en- 
joyed the license subject to the risks and perils attend- 
ant thereon. W. Va. Sup. Ct. App., April 2, 1892. 
Woolwine’s Adm’r v. Chesapeake & O. R. Co. Opin- 
ion by English, J. 


STATUTE—FAMILY EXPENSES—LIABILITY OF WIFE. 
—The purchase-price of a buggy, which was purchased 
by a husband for the use of his family, and taken and 
used by his family, is a family expense under Hill's 
Code, section 2874, providing that ‘‘the expenses of 
the family * * * are chargeable upon the property 
of both husband and wife, or either of them, and in 
relation thereto they may be sued jointly or sepa- 
rately.’”’ The first case in this court under this statute 
was Watkins v. Mason, ll Ore. 72. It was fora butch- 
er’s bill, and the wife was held liable. In that case 
there was nothing to charge the wife except that she 
was the wife of O. P. Mason, and the meats were used 
in their household. After referring to some Iowa cases 
the court remarks: ‘If by the law of these cases the 
meat sold by the appellant to O. P. Mason for family 
use was used in the family, then Mary Mason, the 
wife, is liable.’’ Phipps v. Kelly, 12 Ore. 213, was the 
next case in this court under that statute. It was a 
suit in equity to charge the property of the wife, and 
after holding that under this statute a plaintiff might 
sue either at law or in equity, the court, per Lord, J., 
said: ‘Family expenses may include necessaries and 
more. In Smedley v. Felt, 41 Lowa, 590, the court, in 
commenting on a statute identical with this, said: 
‘The language of the statute isgeneral. It applies to 
the expenses of the family without limitation or quali- 
fication us tothe kind oramount. * * * What is 
necessary depends very much upon the wealth, habits 
and social position of the party; what is a family ex- 
pense depends upon none of these considerations, 
* * * The only criterion which the statute furnishes 
is, was the expenditure a family expense? was it in- 
curred for, on account of and to be used in the fam- 
ily?’” The question was again before the court in 
Black v. Sippy, 15 Ore. 574, where it was held, among 
other things, that the wife is liable for goods for family 
use, although sold to the husband on his individual 
credit. In Holmes v. Page, 19 Ore. 232, the question 
was again presented, and the court held that where 
goods are bought as family expenses, and are so used, 
either husband or wife is liable in an action for them, 
and the subject was again referred to in Davis v. Da- 
vis, 20 Ore. 85, in which case it was remarked that 
“ whatever family expenses were incurred while either 
of the parties owned this property were a charge upon 
it.” That was a case where Mra. Davis held the legal 





title, and while the title wasin her she paid certain 
family expenses, and it was thought equitable that this 
money should be returned to her before a general cred- 
itor of her husband could be allowed to subject this 
property to the payment of the husband’s debt, on the 
ground that the conveyance to the wife was fraudu- 
lent. The real contention in this case is whether or 
not the buggy mentioned in the complaint isa ** family 
expense,’ within the meaning of this statute, not 
whether it is a necessary family expense. The word 
** necessary ’’ does not occur in the statute, which re- 
lieves the case of the question whether the expense 
was a necessary one or not. The statute is broad 
enough to subject the wife to liability for articles that 
are purchased and used in the family, whether they 
were necessary or not. In fact the articles may have 
been entirely unnecessary, or such as the family ought 
to have dispensed with, or they may have been of no 
utility, still if they were purchased and used in the 
family we do not see on what ground the liability of 
the wife could be avoided. In Fitzgerald v. McCarty, 
55 Lowa, 702, the court was called upon to state the rule 
by which the jury was to determine what were 
‘family expenses’’ within the statute, and it was held 
that it was essential to constitute a family expense that 
the thing for which the expenditure was incurred 
should have been kept for use in the family. It is the 
** expenses of the family’? which under the statute are 
chargeable on the property of both husband and wife. 
This implies, we think, that the expense must have 
been incurred for something used in the family, or 
kept for use or been beneficial thereto. The same stat- 
ute is in force in Illinois, and in Von Platen v. Krue- 
ger, 11 Ill. App. 627, it received the same construction, 
and it was further {held that what would be included 
in the term ‘family expenses” must be determined 
by the circumstances of each case. In Smedley v. Felt, 
43 Iowa, 607, a debt was incurred fora piano, and the 
wife was held liable under this statute. It was held in 
McCormick v. Muth, 49 Iowa, 536, that a reaping ma- 
chine did not constitute a family expense within the 
statute, and was not chargeable on the wife’s separate 
property. Nor do family expenses include money 
borrowed to purchase or pay for articles which in 
themselves wereiin fact proper items of family ex- 
pense. Davis v. Ritchey (Iowa), 8 N. W. Rep. 669. Nor 
is a breaking plow a family expense (Russell v. Long, 
52 Iowa, 250), nor is money advanced to the husband 
and used by him forthe payment of family expenses. 
Sherman v. King, 51 Lowa, 182. On the other hand, in 
Schrader v. Hoover (lowa), 45 N. W. Rep. 734, a phy- 
sician’s bill was held to be a family expense within the 
statute, and to enable the doctor to recover against the 
wife it was not necessary for him to allege and prove 
that such services were needful and proper for her. So 
in Frost v. Parker, 65 Iowa, 178, an organ, though pur- 
chased by the husband for a resale, but never actually 
sold by him, but used in the family for about seven 
years as organs are ordinarily used, was held to bea 
family expense. So was the rent of a house occupied 
by the family asaresidence. Illingworth v. Burley, 
33 Ill. App. 394. So also a lady’s gold watch and chain, 
a ring and other small articles of jewelry, purchased 
by the husband and used by members of his family, 
were held to be articles of family expenses within the 
statute (Marquardt v. Flaugher, 60 Iowa, 148), and so 
was a sewing machine a family expense. Farrar v. 
Emery (lowa), 3 N. W. Rep. 50. What are ‘‘ expenses 
of the family ” must be determined according to the 
facts of each particular case, as it shall be presented. 
In many cases the question must be determined by the 
use made of the article purchased. If the article was 
purchased and brought into the family and used there 
it isa family expense. Enough is alleged in the com- 
plaint to show that the buggy was so used. Ore. Sup. 
Ct., April 11, 1892. Dodd v. St. John. Opinion by 
Strahan, C. J. 
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ALBANY, JuLy 80, 1892. 
CURRENT TOPICS. 
W" have recovered and perused with interest 

Mr. Dos Passos’ argument, before the Senate 
judiciary committee, against the Anti-Option Bill. 
It is an ingenious and able protest against the 
policy of the measure, but hardly conclusive. It 
seems to us that a more serious argument might be 
made against the constitutionality of the measure, 
but that argument has been made by others, and 
not come under our observation. Mr. Dos 
Passos argues — and this forms the substance of his 
argument — that it is futile to legislate against 
option dealings, because men will gamble and bet, 
and it is of no use to try to stop them. He makes 
out a pretty good case, too, from the history of Sir 
John Bernard’s measure in England, repealed early 
in this century after one hundred and twenty-five 
years of a dead-letter life, and of the New York stat- 
ute, enacted some seventy years ago, and repeated 
some thirty or forty years ago after uselessly cum- 
Tt must 
be confessed that these two measures proved dead- 
letters, and this furnishes a strong argument against 
But we 
should hardly be inclined ‘to give it up so.” It 
seems to us that we could invent a measure that 
would pretty effectually discourage such dealings, 
Instead of pronouncing such dealings void and 
enabling parties to recover back their money, we 
would recognize them as lawful, but subject to 
police regulation, and have every State TAx them. 
In short, adopt not the prohibitory but the high- 
license plan. 


has 


bering the statute books for so many years. 


the enactment of another of similar scope. 


Tax them very high, too, so as 
IIas such a scheme 
We are not aware that 
it has, and perhaps none of our modern (at least the 
New York) Legislatures would be favorably in- 
clined toward it. 


effectually to discourage them. 
ever been tried anywhere? 


Mr. Dos Passos seems to be of the Universatist 
notion about those misguided people who bet on 
the wrong side in options and try to corner markets 

-they “get their punishment as they go along’ ’— 
“have their hell on earth,” as the Universalists 
put it. But how about those who bet on the win- 
ning side and corner the cornerers? They do 
not seem at all discouraged by the bad luck of 
their opponents, but on the whole rather to derive 
satisfaction from it. Just so long as a chance is 
given for cornering markets, and is certain to bene- 
fit somebody, such attempts will go on, and the 
markets and the community will be kept in a 

notwithstanding the wreckage of the 
We are not altogether of Mr. Dos Passos 
way of thinking about the usefulness and indis- 
pensability of the exchanges where this gambling is 


Vou. 46 — No. 5. 


turmoil, 


lost TS. 





sarried on. He says that trade could not be carried 
on without them. Yet it has been demonstrated 
that more than nine-tenths of the business for which 
they furnish the facilities is purely speculative. A 
recent speaker in Congress has commented on the 
absurdity of the fact that Chicago, the third wheat- 
market in importance, sets the price of wheat. 
Does any wise man suppose or contend that all 
those maniac shoutings and howlings and leapings 
and gesticulatings of the stock and grain boards are 
necessary for the legitimate business of those 
boards? 


There has never been a more impudent and dan- 
gerous defiance of the law in this country than the 
outbreak at Homestead, We regard the importa- 
tion of the Pinkertons as impolitic, but in this 
instance the strikers are not entitled to the sympa- 
thy of cool-headed men, for they are not humble 
and poorly-paid laborers, but expert mechanics, 
who even at the proposed reduction would receive 
a larger wage than the average earnings of the 
lawyers, doctors, ministers, editors or school 
teachers in this land, Even if the corporation’s 
conduct were wrong, the strikers have put them- 
selvesin the attitude of law-breakers and murderers, 
despising and defying the civil authorities, only 
temporarily awed by the presence of the militia of 
the State, and openly threatening to repeat their 
lawless seizure of property, their prohibition of 
the employer's right to engage such workmen as he 
chooses, and their resort to arms and bloodshed to 
carry out this high-handed and unprecedented war 
on the rights of citizens, as soon as the backs of the 
soldiers are turned. The demagogue who seems to 
be the inspirer of this rebellion against society con- 
fesses that he is “ one of the high-priced ones,” and 
gets $144. month! Some of these experts receive 
$245 a month. It behooves Pennsylvania to put 
down such outbreaks by the strong hand whenever 
they occur, and then it will be time to see if the 
corporations owe socicty any thing which they are 
not paying, for the privileges of their existence, It 
is suggested that there ought to be embodied in 
every corporate charter the condition that in case 
of dispute about wages the differences should be 
submitted to some tribunal to be erected for 
the purpose, and that both sides be bound to 
observe and obey its decrees, This is all easy and 
and simple so far as the corporations are concerned, 
for if they*will not submit and obey, the State may 
dissolve them. But how can the State compel the 
employers to abide the decree? They are not crea- 
tures of the State nor bound to obey its behests on 
pain of dissolution. It is easy to summon spirits 
from the vasty deep, but how if they will not come? 
The result would be that the corporations would 
submit to dissolution and put themselves on the 
superior plane of their unincorporated fellow- 
citizens again. It is chimerical to legislate on the 
subject of wages. As to the great number of 
unincorporated employers now existing, such a 
measure plainly would be inapplicable. The State 
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must needs keep hands off in this serious dispute 
between capital that needs labor and labor that 
wants capital. Meantime those ‘high-priced ” 
agitators at Homestead, who own their houses will 
have a pretty bill of riot-damages to pay. If there 
were any question here about the rights of poor and 
low-paid mechanics, our natural sympathy would be 
with them, although we might think their measures 
wrong. But this class have been dragged into the 
dispute, in which they have nothing at stake, by 
the tyranny and selfishness of the three hundred 
‘*high-priced ones.” So sympathy finds no place 
in the matter. It is however appalling to observe 
the indifference with which these baron-workmen 
regard human slaughter, and throw the country into 
a war to wring a few more dollars from their em- 
ployers than they even pretend to have any legal 
right to demand. 


A perfectly natural outcome of this strike is the 
attempted assassination of Frick, the agent of the 
corporation, although we do not lay the blame 
directly to the strikers, nor believe that the great 
majority of them are in sympathy with the wicked 
attempt. As sane men they must recognize the 
injury it must do their cause, and even their right- 
ful demands. Violence is sure to beget violence, 
and a disregard and defiance of law by aggregations 
is certain to inspire the same lawless spirit in 
wrong-headed individuals like the narrow-browed, 
totally depraved and shockingly desperate an- 
archist who thus unpleasantly emphasized and 
exaggerated the grievances of the ‘‘ high-priced ” 
workmen. The second outgrowth of this unhappy 
business is the unjustifiable punishment inflicted by 
the court-martial on the militiaman who avowed 
his sympathy with the anarchist. It may be that 
this court had the lawfui power to inflict that dis- 
graceful and inhuman punishment, but certainly it 
had no moral right to do it. It gives the workmen 
the plausible argument that the State authorities 





are just as disregardful of the proper proportion | 


and nature of remedies themselves. It is 
abhorrent to the legal sense to see courts-martial 
sarrying out such summary and brutal punishments, 
for the mere expression of opinions, in a time of 
general profound peace. On the whole, consider- 
ing the difference in intelligence, power and dignity 
between the State and the anarchist, we are inclined 
to think that dishonors are easy. It would 
been an all-suflicient punishment to that pitiful 
militiaman to mount him on a mule, with his face 
to the tail, and drum him out of camp, and it would 
have been much wiser, for no reasonable human 
being would then have had any sympathy with 
him. But it is quite out of fashion to torture men 
into insensibility for the expression of opinions 
however disagreeable to those in authority over 
them. 


as 


The question of Sunday observance is receiving a 
great deal of attention and eliciting variant opin- 


have | 
| infringement of the law for closing liquor saloons, 





ions in respect to the great fair at Chicago. There 
are extremists who are in favor of keeping it as 
close as a jail, on the one hand, and as open as an 
old New England burying-ground, on the other. 
For once we find ourselves inclining toward a com- 
promise —-such as is proposed by Senator Vest — of 
keeping open those parts which do not merely 
represent trade and do not involve much labor and 
noise. There is undoubtedly a strong argument in 
favor of keeping open the whole exhibition for the 
benefit of laboring and poor people who cannot 
afford any other time to see it, and we would be 
sorry to have mere pious sentiment stand in their 
way. Thechief argument in favor of keeping open 
the whole exhibition is in the fact that the rum- 
sellers are in favor of closing it. There can be no 
doubt that generally all the avenues to mischief, 
vice and crime are open on Sunday, and that most 
of the opportunities for quiet and decent recreation 
are lacking. There can be no doubt that under 
the rigid observance of Sunday prevalent in most 
of the eastern States, Sunday is the devil's finest 
opportunity, and we should like to see a relaxation 
of this strictness in favor of quiet and innocent 
amusements that can be enjoyed on no other day by 
the great mass of the people. We would gladly see 
all the libraries, picture galleries and reading-rooms 
open, and see no objection to orderly excursions 
devoid of hard drinking. It seems rather diffi- 
cult to reconcile the action of the Senate on this 
question, in enacting that the exhibition must be 
shut on Sundays, and yet that intoxicating liquors 
may be sold in it on secular days. It seems to us 
that on the whole it would have been better to 
reverse these enactments. Certainly it is impolitic 
to allow intoxicants to be sold on that ground on 
any day. It is beneath the dignity of the State 
and nation to go into the saloon-licensing business. 
But probably the temptation of the great fees deriv- 
able from this privilege is too strong. In our 
judgment, infinitely more harm is apt to result from 
the opening of the liquor sale on six days than 
from the opening of a ‘‘dry ” exhibition on Sunday. 
On the whole, those precisians of the east seem 
rather inconsistent who bitterly fight against the 
opening of any part of the exhibition, and the 
opening of places of quiet public instruction and 
amusement, on Sunday, and yet do not raise their 
voices nor their fingers to put down base ball play- 
ing, and are not greatly concerned over the open 


on that day. 

We suppose there is no conceivable reason why 
the nomination of Mr. Shiras to the Supreme 
Court bench should not be instantly confirmed. 
He is one of the most celebrated and accomplished 
lawyers of Pennsylvania, and that State is well 
entitled to the office. The nomination must be, 
and generally is, regarded as eminently proper by 
both political parties, and it is unpleasant to see a 
mere senator interfering with it to show his power, 
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NOTES OF CASES. 
[* Davis vy. Laning, Supreme Court of Texas, 

May 24, 1892, it was held that under the laws 
of Texas, the estate of one sentenced to imprison- 
ment for life does not descend or vest as in case of 
death. The court said: ‘‘ The question presented 
for our determination is one of first impression in 
this State, if it can be deemed a question at all, in 
view of the Bill of Rights and our statutory provis- 
ions which relate to descent and distribution, 
administrators and wills, and the probate thereof, 
etc. Attainders, outlawry, deprivation of property 
except by due process of law, and the corruption of 
blood or forfeiture of estate, as a result of conviction 
of crime, are expressly prohibited by the organic 
law. Const., art. 1, §§ 16, 19-21. Section 21 de- 
clares that ‘no conviction shall work a corruption 
of blood or forfeiture of estate, and the estates of 





not vest in another, the land ‘does not so vest upon 
his civil death.’ The decision was not rested upon 
the intention of the testator, but upon the broader 
ground that the conviction had not divested the 
convict of his title to the land. We have no such 
statute as the one above quoted, and for stronger 
reasons therefore would the principle just an- 
nounced apply to the case in hand. The Supreme 
Court of Ohio held that ‘a man sentenced to 
imprisonment for life in the penitentiary, in punish- 
ment for crime, is not civilly dead, and letters of 
administration cannot be granted upon his estate.’ 
Frazer v. Fulcher, 17 Ohio, 260. The learned judge 
who delivered the opinion observed that ‘we know 
that in England there are cases in which a man, 
although in full life, is said to be civilly dead, but 
I have not learned until this case was brought 


| before us that there was but one kind of death 


those who destroy their own lives shall descend or | 


vest as in case of natural death.’ 
invoked by the plaintiffs in error, but it aids their 
case no further than a declaration that a convict 
may either inherit himself or transmit inheritance. 
It does not attempt to determine at what time the 
descent of his estate shall be cast, but excludes this 
idea by the express regulation concerning the es- 
tates of suicides. In any event, it most certainly 
does not declare that the estates of convicted felons 
shall, upon conviction, ‘descend or vest as in case 
of natural death.’ In short, we find nothing in the 
Constitution to support the position of the plaintiffs, 
but much that might warrant an opposite conclu- 
sion. It is not necessary however for us to deter- 
mine whether under the provisions of the 
Constitution before cited, it would be within the 
power of the Legislature to establish a rule of 
descent as contended for by the plaintiffs, in cases 
like the present, for the plain reason, that so far as 
we are aware, the Legislature has not yet enacted 
any such law. The statutes before mentioned are 
too numerous to be quoted, but an examination of 
their provisions will, as we think, inevitably 
lead to the conviction that whenever these 
statutory enactments upon the subjects aforesaid 
speak of death, they mean the natural death of the 
person whose estate or testament involved. 
Analogous statutes are so construed in similar cases 
by the Court of Appeals of New York and the 
Supreme Court of Ohio. As our statutes regulate 
the time when the descent is cast, viz.: when the 
ancestor is in fact dead, we are not therefore 
relegated to the common law for a rule of decision, 
although, under that law, even an attainted convict 
was not divested of the title to his lands until after 
office found, but could dispose of them by will, 
subject to a forfeiture at the instance of the crown, 
ete. Avery v. Everett, 110 N. Y. 317. In the case 
just cited it was held, that although a statute of 
that State declared that ‘life convicts should there- 
after be deemed civilly dead,’ still, in case of a 
devise of land to such a convict with directions that 
if he should die without issue the property shall 


is 


This provision is | 





known to our laws.’ This perhaps about expresses 
the state of our own laws upon the subject. It has 
been decided that convicted felons may be sued 
and may dispose of their property by will or 
deed, etc., and it would seem, that under the terms 
of our own statutes, there exists no valid objection 
to a convict devising his lands, if otherwise 
possessed of the statutory qualifications essential to 
testamentary capacity. Avery v. Hrerett, supra; 
Rankin’s Heirs v. Rankin'’s Ex’rs, 6 T. B. Mon. 531; 
Rev. St., art. 4857. See also art. 3222. If he can 
be sued, and his property seized by his creditors 
after conviction, as has been held; if he can dis- 
pose of it by will to vest as he shall direct after his 
death — then clearly he is neither dead in fact nor 
in law, and @ priori there can be no descent of his 
estate to ‘his heirs at law,’ under such circumstances. 
We do not deem it important to pursue the inquiry 
to any greater extent. We think that we have said 
suflicient to indicate our views of the point at issue. 
The subject however in many of its phases, is ex- 
haustively discussed in the case of Avery v. Everett, 
supra, and in a learned note to that decision, as re- 
ported in volume 6 of the American State Reports 
(page 879). Sce also 2 Lawson Rights, Rem. & Pr., 
§ 899. We have no statute like that in England, 
providing for the appointment of a trustee or guar- 
dian of the estate of a life convict. That is a 
matter for the determination of the legislative 
department. We conclude that the conviction and 
sentence of C. C. Davis did not effect a devolution 
of the title to his land upon the plaintiffs in this 
case as his heirs at law, and that the maxim nemo 
est heres viventis, applies.” 


In Anderson v. May, Supreme Court of Minnesota, 
June 27, 1892, upon a contract to raise, sell and de- 
liver a specified quantity of beans of various kinds, 
no particular land upon which they were to be 
raised being specified, held, the fact that unexpected 
early frosts so far destroyed the party’s crop that 
he could not deliver the whole quantity specified 
did not excuse his non-performance of the contract. 
The court said: ‘What, in the way of sub- 


sequently arising impossibility for the party to 
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of a contract, is well settied in the decisions, the 
only apparent difference in them arising from the 
application of the rules to particular circumstances. 
The general rule is as well stated as anywhere in 
2 Chit. Cont. 1074, thus: 
to do a thing which is possible in itself, or where it 


‘Where the contract is | 


is conditioned on any event which happens, the 


promisor will be liable for a breach thereof, not- 
withstanding it was beyond his power to perform 
it; for it was his own fault to run the 


risk of | 


undertaking to perform an impossibility, when he | 


might have provided against it by his contract, 


And therefore in such cases, the performance is not | 


excused by the occurrence of an inevitable accident, 
or other contingency, although it was not foreseen 
by, or within the control of the party.’ An applica- 


tion of this rule is furnished by Cowley v. Davidson, | 


13 Minn. 92 (Gil. 86). What is sometimes called an 
‘exception to the rule’ is where the contract is im- 
plied to be made on the assumed continued exist- 
ence of a particular person or thing, and the person 
or thing ceases to exist, as where it is for personal 
service, and the person dies, or it is for repairs 
upon a particular ship or building, and the ship or 
building is destroyed. An agreement to sell and 
deliver at a future time a specific chattel existing 
when the agreement is made would come under this 
exception, The exception was extended further 
than in any other case we have found in J/ovell v. 
Coupland, L. R., 9 Q. B. 462.* That was a contract 
to sell and deliver a certain quantity from a crop to 
be raised on a particular piece of land, and the en- 
tire crop was destroyed by blight. The court held 
the contract to be to deliver part of a specific thing, 
to-wit: of the crop to be grown on a given piece of 
land, and held it to come within the rule that where 
the obligation depends on the assumed existence of 
a specific thing, performance is excused by the 
destruction of the thing without the parties’ fault. 
Without intimating whether we would follow that 
decision in a similar case, we will say that the case 
is unlike this, in that in this case the plaintiff was 
not limited or restricted to any particular land. 
It was not an undertaking to sell and deliver part 
of a specific crop, but a general undertaking to 
raise, sell and deliver the specified quantity of beans. 
We have been cited to and found no case holding 
that where one agrees generally to produce, by 
manufacture or otherwise, a particular thing, per- 
formance being possible in the nature of things, he 
may be excused from performance by the destruc- 
tion, before completion or delivery, of the thing, 


from whatever cause, except the act of the other | 


party. Applications of the general rule, where the 
thing agreed to be produced was, before comple- 
tion, destroyed without the party's fault, are 
furnished in Adams v. Nichols, 19 Pick. 275, 279; 
School Dist. v. Dauchy, 25 Conn, 530, and 7'rustees 





v. Bennett, 27 N. J. Law, 513, approved and fol- | 


lowed in Stees v. Leonard, 20 Minn. 44 (Gil. 448). 


*Affirmed, 1Q. B. Diy, 258; 16 Eng. Rep. 319. See aiso M1 
Mass. 570.—Eb. 


| 
perform, will suffice as excuse for non-performance | Where such causes may intervene to prevent a 


party performing, he should guard against them in 
his contract.” 


In Woodward vy. Woodward, Supreme Court of 
South Carolina, April 19, 1892, it was held that 
fees paid by an administrator for professional ser- 
vices retained for the vindication of his intestate’s 
good name on the trial of a person who had killed 
him for alleged dishonorable conduct, are not a 
debt of intestate or a payment for the benefit of his 
estate. The court said: ‘There can be no ques- 
tion as to the great importance of moral obligations, 
but the court has no power to enforce them as such. 
They lie beyond the scope of human tribunals for 
the administration of justice. As we understand 
it, our duty is simply to administer the law of the 
land as we conceive it, and we think it would be 
not only a grave but futile and dangerous error to 
attempt to reach beyond that. The universal law 
of civilized nations makes it the first duty of his 
legal representative to bury the body of the de- 
ceased in a decent manner, suitable to the estate he 
has left behind him. When that is done the law 
declares that his assets, after proper allowances for 
the expenses of administration, shall be applied to 


| the payment of his debts in a particular order: 


(1) Funeral and other expenses of the last sickness; 
(2) debts due to the public, ete. It is true that in 
the case of Percival v. Mc Voy, Dud. 839, the major- 
ity of the court held that the aforesaid act, in 
reference to ‘funeral and other expenses of the last 
sickness,’ should be construed liberally, as it was 
in accordance with the principles of Christian civil- 
ization to let it inure to its proper end — the full 
relief of the sick and infirm, But the expenses here 
in question were never debts of the 
They were incurred after his death, and we can find 
no authority for placing them in the class, either of 
funeral and other ‘expenses of the last sickness,’ or 
While we may 


intestate, 


of the ‘expenses of administration.’ 
well understand and appreciate the natural feeling 
which induced the expenditures, we cannot say 
that they were for the benefit of the estate, in the 
sense of the act, or allowed by law.” 

> 
RAILROADS—LEASE—ULTRA VIRES—CON- 
FLICT OF LAW—LACHES. 


UNITED STATES SUPREME COURT, MAY 16, 1892. 





Hl. R. Co. v. Terre Wautg & 1. 


R. Co. 


ST 


. Louis, V. & T 


A lease of one railroad to another for the term of nine hun- 
dred and ninety-nine years unlawful and wholly 
void, and cannot be subsequently ratified unless expressly 
authorized by the charter of both corporations, or by the 
laws of the States creating them 

Illinois railroad corporation is bound to take notice that 
its lease to an Indiana corporation is ultia vires of the 
latter, so that, where the lease becomes an executed con- 
tract by the delivery of the leased property, the lessor is 
in pari delicto with the lessee and cannot maintain a suit 


is 


An 


to recover posse ssion. 


Affirming 33 Fed. Rep. 440. 
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John M. Butler and Lyman Trumbull, for appellant. 


George Hoadley, for appellee. 


Gray, J. The object of this suit between the two 
railroad corporations, as stated in the amended bill, is 
to have acontract, by which the plaintiff transferred 
its railroad and equipment, as well as its franchise to 
maintain and operate the road, to the defendant fora 
term of nine hundred and ninety-nine years, set aside 
and cancelled as beyond .the corporate powers of one 
or both of the parties. 

The contract, dated February 10, 1868, recites that 
the plaintiff is a corporation of Illinois und the defend- 
ant a corporation of Indiana; that their railroads con- 
nectat the line between the two States; that it is de- 
sirable that the two roads should be operated by the 
defendant as one road, and that the defendant has 
“proposed to lease and operate’’ the plaintiff's road 
fora period of nine hundred and ninety-nine years. 
“Tt is therefore agreed ” that, upon the completion of 
the plaintiff's road to the State line, the defendant 
“shall take charge of and operate the same with its 
equipment” for that period, and ‘‘shall be allowed 
sixty-five per cent of the gross receipts from all traffic 
moved over the line, or business done thereon, and 
from the property of the company as a consideration 
for working and maintenance expenses,”’ and shall ap- 
propriate the rest of such receipts to the payment of 
interest on the plaintiff's mortgage bonds, and pay 
any surplus to the plaintiff for the benefit of its stock- 
holders. Within a year afterward the contract was 
modified by providing that the defendant should be 
allowed seventy instead of sixty-five per cent of the 
gross receipts, ‘but if the working and maintenance 
expenses of said road shall be less than seventy per 
cent of the gross receipts aforesaid, then all of such 
excess shall be paid over to the” plaintiff. It is fur- 
ther agreed in the contract that the defendant ‘shall 
enjoy all the rights, powers and privileges of the’’ 
plaintiff, ‘‘so far asthe same may be needful to main- 
tain and operate said railroad,” and may “ impose and 
collect tolls and rates for transportation, and do all 
other acts and things, as fully and as effectually as the” 
plaintiff * could do if operating said line.” 

In short, by this contract one railroad corporation 
undertook to transfer its whole railroad and equip- 
ment, and its privilege and franchise to maintain and 
operate the road, to another railroad corporation for a 
term of nine hundred and ninety-nine years, in con- 
sideration of the payment from time to time by the 
latter to the former of a certain portion of the gross 
receipts. This was, in substance and effect, a lease of 
the railroad and franchise for aterm of almost a thou- 
sand years, and was a contract which neither corpora- 
tion had the lawful power to enter into, unless ex- 
pressly authorized by the State which created it, and 
which, if beyond the scope of the lawful powers of 
either corporation, was unlawful and wholly void, 
could not be ratified or validated by either or both, 
and would support no action or suit by either against 
the other. Thomas v. “ailroad Co., 101 U. 8. 71; 
Pennsylvania R. Co. vy. St. Louis, A. & T. H.R. Co., 
118 id. 290, 630; Oregon Ry. & Nav. Co. v. Oregonian 
Ry. Co., 130 id. 1; Central Transp. Co. v. Pullman's 
Palace Car Co., 139 id. 24. 

LOmitting statutory considerations. ] 

It does not however follow that this suit to set aside 
and cancel the contract can be maintained. If it can 
it is somewhat remarkable that in the repeated and 
full discussions which the doctrine of ultra vires has 
undergone in the English courts within the last fifty 
years, no attempt has been made to bring a suit like 
this. The only cases cited in the elaborate briefs for 


the plaintiff, or which have come to our notice, ap- 
proaching this in their circumstances, are in American 

















courts not of last resort, and present no sufficient rea- 
sons for maintaining this suit. Jsuburn Academy v. 
Strong, Hopk. Ch. 278; Atlantie & P. Tel. Co. v. Union 
Pac. Ry. Co., 1 McCrary, 541; Western Union Tel. Co. 
v. St. Joseph & W. Ry. Co., id. 565; Union Bridge Co. 
v. Troy & L. R. Co., 7 Lans. 240; Railway Co. v. Simp- 
son, 21 Fed. Rep. 533. 

The English cases relied on by the plaintiff were 
either suits to set aside marriage brokage bonds, as in 
Drury v. Hooke, 1 Vern. 412, and Smith v. Bruning, 2 
id. 392, nom. Gcldsmith v. Bruning, 1 Eq. Cas. Abr. 89; 
or to recover back money paid for the purchase, with- 
out leave of the crown, of a commission in the military 
or naval service, asin Morris v. MeCullock, Amb. 483; 
2 Eden, 190. Those cases have sometimes been justi- 
fied upon the ground that, the agreement being against 
the policy of the law, the relief was given to the pub- 
lic through the party. Debenham v. Ox, 1 Ves. Sr. 276; 
St. John v. St. John, 11 Ves. 526, 536; Cone v. Russell, 
48 N. J. Eq. 208. But Sir William Grant explained 
them as proceeding upon the ground that the plaintiff 
was less guilty than the defendant. Osborne v. Wil- 
liams, 18 Ves. 379, 382. And Morris v. MeCullock can 
hardly be reconciled with his decision in Thompson v. 
Thompson, 7 Ves. 470, or with the current of later au- 
thorities. 

The general rule in equity as at law is in pari delicto 
potior est conditio defendentis, and therefore neither 
party to an illegal contract will be aided by the court, 
whether to enforce it or to set it aside. If the contract 
is illegal affirmative relief against it will not be 
granted at law or in equity, unless the contract re- 
mains executory, or unless the parties are considered 
notin equal fault, as where the law violated is intended 
for the coercion of the one party and the protection of 
the other, or where there has been fraud or oppression 
on the part of the defendant. Thomas vy. Richmond, 
12 Wall. 349, 855; Springs Co. v. Knowlton, 103 U.S. 49; 
Story Eq. Jur., § 298. 

While an unlawful contract, the parties to which are 
in pari delicto, remains executory, its invalidity is a 
defense in acourt of law, and acourt of equity will 
order its cancellation only as an equitable mode of 
making that defense effectual, and when necessary for 
that purpose. Adams Eq. 175. Consequently it is 
wellsettled at the present day that a court of equity 
willnot entertain jurisdiction to order an instrument 
to be delivered up and cancelled, upon the ground of 
illegality appearing on its face, and when therefore 
there is no danger that the lapse of time may deprive 
the party to be charged upon it of his means of de- 
fense. Story Eq. Jur., § 700a, and cases cited; Simp- 
son v. Howden, 3 Mylne & C. 97; Ayerst v. Jenkins, Lh. 
R., 16 Eq. 275, 282. 

When the parties are in pari delicto, and the contract 
has been fully executed on the part of the plaintiff, 
by the conveyance of property, or by the payment of 
money, and has not been repudiated by the defendant, 
it is now equally well settled that neither a court of 
law nor acourt of equity will assist the plaintiff to re- 
cover back the property conveyed or money paid un- 
der the contract. Thomas v. Richmond, above cited; 
Ayerst v. Jenkins, L. R., 16 Eq. 275, 284. For instance, 
property conveyed pursuant to a contract made in 
consideration of the compounding of a crime, and the 
stifling of acriminal prosecution, and therefore clearly 
illegal, cannot be recovered back at law, nor the con- 
veyance set aside in equity, unless obtained by such 
fraud or oppression on the part of the grantee that the 
conveyance cannot be considered the voluntary act of 
the grantor. Worcester v. Eaton, 11 Mass. 368, and 13 
id. 371; Atwood v. Fisk, 101 id. 363; Bryant v. Peck & 
Whipple Co., 154 id. 460; Williams v. Bayley, L. R., 
1H. L. 200; Jones v. Society (1892), 1 Ch. 173, 182, 185, 
187, 
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In the case at bar the contract by which the plaintiff 
conveyed its railroad and franchise to the defendant 
fora term of nine hundred and ninety-nine years was 
beyond the defendant’s corporate powers, and there- 
fore unlawful and void, of which the plaintiff was 
bound to take notice. The plaintiff stood in the posi- 
tion of alienating the powers which it had received 
from the State, and the duties which it owed to the 
public, to another corporation, which it knew had no 
lawful capacity to exercise those powers or to perform 
those duties. If, as the plaintiff contends, the contract 
was also beyond its own corporate powers, it is cer- 
tainly in no better position. In either aspect of the 
case the plaintiff was in pari delicto with the defend- 
ant. The invalidity of the contract, in view of the 
laws of which both parties were bound to take notice, 
was apparent on its face. The contract has been fully 
executed on the part of the plaintiff by the actual 
transfer of its railroad and franchise to the defendant, 
and the defendant has held the property and paid the 
stipulated consideration, from time to time, for seven- 
teen years, and has taken no steps to rescind or repu- 
diate the contract. 

Decree affirmed. 





NEGOTIABLE INSTRUMENT — CERTIFIED 
CHECK — LIABILITIES OF DRAWER. 
MASSACHUSETTS SUPREME JUDICIAL COURT, JUNE 
20, 91892. 


Mrwor vy. Russ. 
Heap v. HORNBLOWER. 

Where a bank upon which a check is drawn fails before pay- 
ment thereof, though it is presented in due season, and 
the drawer of the check in his own behalf, or for his own 
benefit, had the check certified before delivering it to the 
payee, he is not discharged from liability on the check. 

The drawer is discharged if the payee or holder of the check, 
in his own behalf or for his own benefit, got the check 
certified instead of getting it paid. 


UDGMENT in both cases for defendants and plain- 
tiffs appeal. 


Frank Brewster, for Minot. 

F. R. Jones, for Russ. 

Wm. C. Loring, for Head and others. 

M. & C. A, Williams, for Tornblower and others. 


Frevtp, C. J. The first case is an appeal from a judg- 
ment rendered by the Superior Court for the defend- 
ant on his demurrer to the declaration. The defend- 
ant on October 29, 1891, drew a check on the Maverick 
National Bank, payable to the order of the plaintiff, 
and being informed by the plaintiff that the check 
must be certified by the bank before it would be re- 
ceived, the defendant on the same day presented the 
check to the bank for certification, and the bank cer- 
tified it by writing on the face of the check the follow- 
ing: ‘*Maverick National Bank. Pay only through 
clearing house. J. W. Work, Cashier. A. C. J., Pay- 
ing Teller.” After it was certified the check was, on 
Saturday, October 31, 1891, delivered by the defendant 
to the plaintiff for a valuable consideration. The dec- 
laration alleges that the bank stopped payment on 
Monday morning, November 2, 1891, *‘ before the com- 
mencement of business hours of said day,”’ and that 
on that day payment was duly demanded of the bank, 
and notice of non-payment was duly given to the de- 
fendant. The second case isan appeal froma judg- 
ment rendered for the defendants by the Superior 
Court on an agreed statement of facts. On Saturday, 








October 31, 1891, the defendants drew their check on 
the Maverick National Bank, payable to the order of 
the plaintiffs, and delivered it to them in payment of 
stocks bought by the defendants of the plaintiffs. The 
check was received too late to be deposited by the 
plaintiffs for collection in season to be carried to the 
clearing house on that day, but during banking hours 
on that day the plaintiffs presented the check to the 
Maverick National Bank for certification, and the 
bank certified it by writing or stamping on its face the 
following: ‘“ Maverick National Bank. Certified. 
Pay only through clearing house. C. C. Domett, A. 
Cashier. ———, Paying Teller.” At that time the de- 
fendants had on deposit sufficient funds to pay the 
check, and the bank, on certification, charged to the 
defendants’ account the amount of the check and 
credited it to a ledger account called ‘certified 
checks,”’ in accordance with their uniform custom. 
After certification the plaintiffs on the same day de- 
posited the check in the Hamilton National Bank for 
collection. It is agreed that ifthe check had been pre- 
sented for payment on Saturday in banking hours it 
would have been paid, but the Maverick National 
Bank transacted no business after Saturday, and on 
Sunday the comptroller of the currency placed a na- 
tional bank examiner in charge and the bank was put 
into the bands of a receiver. The clearing house on 
November 2 refused to receive checks on the Maverick 
National Bank, and the check was on that day duly 
presented for payment, and due notice of non-pay- 
ment was given to thedefendants. Fach of the checks 
was in the ordinary form of checks on a bank, and they 
were payable on demand, and no presentment for ac- 
ceptance or certification was necessary to charge the 
drawer. Inasense undoubtedly a check is a species 
of bill of exchange, and in a sense also it is a distinct 
commercial instrument, but according to the general 
understanding of merchants and according to our stat- 
utes these instruments were checks, and not bills of 
exchange. “A check is an order to pay the holder a 
sum of money at the bank on presentment of the 
check and demand of the money. No previous notice 
is necessary. No acceptance is required or expected. 
It has no days of grace. It is payable on presentment 
and not before.”’ Bullard v. Randall, 1 Gray, 603. The 
duty of the bank was to pay these checks when they 
were presented for payment if the drawers had suflfi- 
cient funds on deposit. The bank owed no duty to 
the drawers to certify the checks, although it could 
certify them if it saw fit, at the request of either the 
drawers or of the holders, and if it certified them it 
became bound directly to the holders, or to the per- 
sons who should become the holders. — In either case 
the bank would charge to the account of the drawer 
the amount of the checks, because by certification it 
had become absolutely liable to pay the check when 
presented. When acheck payable to another person 
than the drawer is presented by the drawer to the 
bank for certification, the bank knows that it bas not 
been negotiated, and that it is not presented for pay- 
ment, but that the drawer wishes the obligation of 
the bank to pay it tothe holder when it is negotiated 
in addition to his own obligation. But when the 
payee or holder of acheck presents it for certification 
the bank knows that this is done for the convenience 
or security of the holder. The holder could demand 
payment if he chose, and it is only because instead of 
payment the holder desires certification that the bank 
certifies the check instead of paying it. In one case 
the bank certifies the check, for the use or convenience 
of the drawer, and in the other for the use or conveni- 
ence of the holder. In the present case the checks 


were seasonably presented to the bank for payment, 
and on the facts stated the defendants would be liable 
unless the certification discharged them from liability. 
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It is argued that the certification of a check, whereby 
the bank becomes absolutely liable to pay it at any 
time on demand, discharges the drawer, because it is 
said that the check then becomes in effect a certificate 
of deposit, and it is also argued that the certification 
is in effect only an acceptance of a bill of exchange, 
and that if payment is duly demanded of the bank and 
refused, and notice of non-payment duly given, the 
drawer is held. So far as the question has been con- 
sidered, it has been decided that the certification of a 
bank check is not inall respects like the making of a 
certificate of deposit or the acceptance of a bill of ex- 
change, but that it is a thing sué generis, and that the 
effect of it depends upon the person who, in his own 
behalf or for his own benefit, induces the bank to cer- 
tify the check. The weight of authority is that if the 
drawer, in his own behalfor for his own benefit, gets 
his check certified, and then delivers it to the payee, 
the drawer is not discharged, but that if the payee or 
holder in his own behalf, or for his own benefit, gets it 
certified instead of getting it paid, then the drawer is 
discharged. Born v. Bank, 123 Ind. 78; Brown v. 
Leckie, 43 IN. 497: Rounds v. Smith, 42 id. 245; An- 
drews ¥. Bank, 9 Heisk. 211; Bank v. Leach, 52 N. Y. 
350; Boyd v. Nasmith, 17 Ont. 40; Essex County Nat. 
Bank v. Bank of Montreal, 7 Biss. 193; Bank vy. Whit- 
man, 94 U.S. 343, 345; Bank v. Jones (Ill. Sup.), 27 N. 
EK. Rep. 583; Bank v. Cornhauser, 37 Ill App. 475; 
Bank v. Miller, 77 Ala. 168; Larsen v. Breene, 12 Colo. 
480; Bank v. Rotge, 28 La. Ann. 933; Morse Banks, 
§$ 414,415. We are of opinion that this view of the 
law rests on sound reasons. If it be true that the ex- 
isting methods of doing business make the use of cer- 
tified checks necessary, the persons who receive them 
can always require them to be certified before deliv- 
ery. If they receive them uncertified, and then pre- 
sent them to the bank for certification instead of pay- 
ment, so far as the drawer is concerned the certifica- 
tion should be considered as payment. It may also be 
said that in the second case the certification amounted 
to an extension of the time of payment at the request 
of the payees without the consent of the drawers. Be- 
fore the certification the drawers could have requested 
the payees to present the check for payment ou Satur- 
day, or could themselves have drawn out the money 
and paid the check. After certification the amount 
of the check no longer stood to the credit of the 
drawers, and the payees had accepted an obligation of 
the bank to pay only through the clearing house, which 
could not happen before the following Monday. 

The result is that in the first case the judgment is re- 
versed and the demurrer overruled, and in the second 
case the judgment is affirmed. 

So ordered. 

—_———__»___—_—— 


CONSTITUTIONAL LAW—ANTI-TRUCK LAW. 


ILLINOIS SUPREME COURT, MARCH 26, 1892. 


FRrRORER V. PEOPLE. 


A statute which declares that ‘‘it shall be unlawful for any 
person, company, corporation or association now engaged 
or hereafter to be engaged in any mining or manufactur- 
ing business in this State, to engage in or be interested 
directly or indirectly in keeping of a truck store, or con- 
trolling of any store, shop or scheme for the furnishing 
otf supplies, tools, clothing, provisions or groceries to his. 
its or their employees while so engaged in mining or man- 
ufacturing,”” and imposes a penalty for so doing, without 
placing similar restrictions on employers engaged in other 
kinds of business, is unconstitutional as depriving persons 
of property rights without due process of law. 


Press of debt by the people of the State of Illinois 
against Frank Frorer, D. H. Harts, Emma Harts 


and John Broehl. Plaintiff had judgment. 





George S. House and Drennan & Hogan, for appel- 
lants. 


Ricks & Creighton and William Mooney, for the 
people. 


ScHOLFIELD, J. This is an action of debt under the 
act approved May 28, 1891, in force July 1 of that year, 
entitled **An act to provide for the payment of wages 
in lawful money, and to prohibit the truck system, 
and to prevent deduction from wages except for lawful 
money actually advanced.’”’ The first, second and sev- 
enth sections only are pertinent in the present case, 
and they read as follows: ‘Section 1. Be it enacted 
by the people of the State of Illinois, represented in 
General Assembly, that it shall be unlawful for any 
person, company, corporation or association, now en- 
gaged or hereafter to be engaged in any mining or 
manufacturing business in this State, to engage in or 
be interested directly or indirectly in the keeping of a 
truck store, or the controlling of any store, shop or 
scheme for the furnishing of supplies, tools, clothing, 
provisions or groceries to his, its or their employees 
while so engaged in mining or manufacturing. Sec. 2. 
Every person, company, corporation or association 
found guilty of violating section one (1) of this act, 
either by himself, its or their agents, servants or em- 
ployees or partners, shall be guilty of a misdemeanor 
for each and every day such business is done in viola- 
tion of said section, and on conviction shall be liable 
to a fine for each offense of not less than fifty (50) nor 
more than two hundred (200) dollars, to be recovered 
in the name of the people, for the use of the school 
funds, and any person having knowledge of the fact 
that said section has been violated may make com- 
plaint, and cause summons or warrant to be issued.” 
“Sec. 7. ‘Truck’ meansthe payment of wages other- 
wise than in lawful money, or otherwise than to the 
full amount earned by the employee.”’ 

There are two counts in the declaration. It is al- 
leged in the first count that ‘‘ since the Ist day of July, 
1891, and prior to the commencement of the suit, the 
defendants, as copartners, under the firm nameof the 
Pana Coal Company, were engaged in the mining of 
coal at said Christian county, and in such business had 
in their employ divers persons, and that at said time 
and place the said defendants were interested in the 
keeping of a certain truck store there situated, for the 
furnishing of supplies, tools, clothing, provisions and 
groceries to their said employees, contrary to the form 
of the statute.’ In the second count it is alleged that 
‘*the said defendants, as copartners, were engaged in 
the mining of coal, and having in their employ divers 
persons, all at the time and place aforesaid, and were 
then and there interested in controlling a scheme for 
the furnishing of supplies, clothing, provisions and 
groceries to their said employees, contrary to the form 
of the statute.’”” The defendants pleaded not guilty, 
and the cause was, by agreement of the [parties, tried 
by the court without the intervention of a jury. 

Upon the trial,and after evidence was submitted, 
the defendants asked the court to mark as “ held ’”’ the 
following among other propositions submitted in writ- 
ing: ‘(4) Asa matter of law the court holds that the 
act of the Legislature entitled ‘An act to provide for 
the payment of wages in lawful money, and to pro- 
hibit the truck system, and to prevent the deduction 
from wages, except for lawful money actually ad- 
vanced,’ approved May 28, 189], and each and every 
section thereof is illegal and void.’’ But the court de- 
clined to hold as thus requested, and found the defend- 
ants guilty and assessed a fine of $50 against them on 
each count, and gave judgment accordingly. The de- 
fendants excepted to the several rulings of the court, 
and the record of that judgment is brought before us 
by the appeal of the defendants. 
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The question whether there is error in the judgment 
depends upon whether sections 1 and 2, supra, are 
constitutional enactments, and therefore the law of 
the land, for if they are not there is no statute or 
principle of the common lawupon which the judg- 
ments can be sustained. The first section assumes to 
make it unlawful for a person or a corporation, while 
in the business of mining or manufacturing, to engage 
or be interested, directly or indirectly, in keeping or 
controlling any truck store, shop or scheme for the 
furnishing of supplies, tools, clothing, provisions or 
groceries toemployees. Laws 1891, p. 212. Thisis not 
confined to sales upon credit, nor to sales of articles 
paid or to be paid for in work, nor are any exceptions 
made because of any peculiar circumstances or occa- 
sions, however urgently the necessities of individuals 
may require that there should be such exceptions, but 
it extends, under anz and all circumstances, to every 
keeping or controlling of any store, shop or scheme for 
furnishing supplies, tools, clothing, provisions or gro- 
ceries, by the operator of the mine or manufactory, to 
employees while engaged in mining or manufacturing. 
While the prohibition includes by name only the per- 
son, Company, corporation or association engaged in 
“ mining or manufacturing,” it includes equally within 
its effect their employees, for the employee is neces- 
sarily denied the right to contract with one who is for- 
bidden by the law to possess, for the purpose of con- 
tracting with him, the articles about which he wishes 
to contract. It would therefore have added nothing 
to the legal meaning of this section if it had expressly 
prohibited the employees from contracting with their 
employer for the purchase of the property in which it 
is thus made unlawful for their employer to have any 
ownership. We must take judicial notice that em- 
ployees in mines and manufactories include but a part 
of those whoare employed by others, and who depend 
upon their daily labor for subsistence, for we know, 
from daily observation, that many thousands are em- 
ployed in making excavations and embankments for 
roads, buildings and otherimprovements, erecting and 
repairing buildings and various other structures, in the 
business of transportation, in that of the sale of goods, 
wares and merchandise, in that of quarrying stone 
and that of agriculture, and in that of domestic ser- 
vice, and in all of these branches of industry employ- 
ersand employees are unaffected by this statute, and 
such employers may therefore, after as before its tak- 
ing effect, engage or be interested in truck stores or 
shops or schemes for the furnishing of supplies, 
tools, clothing, provisions and groceries to their em- 
ployees. 

And this leads to the inquiry whether the keeping of 
a truck store, or controlling of a store, shop or scheme 
for the furnishing of supplies, tools, clothing, provis- 
ions or groceries to his employees, by the person car- 
rying on the business of making excavations and em- 
bankments for roads and other improvements, erect- 
ing and repairing buildings and other structures, the 
business of transportation, that of the sale of goods, 
wares and merchandise, or that of agriculture, is in 
substance and in principle a different thing from that 
of the keeping of a truck store, or controlling of a 
store, shop or scheme for the furnishing of supplies, 
tools, clothing, provisions or groceries to his employees, 
by the person carrying on the business of mining or 
manufacturing. 

The purpose is manifestly the same in each case, 
namely, the sale bythe employer to the employee of 
the articles designated, and it requires precisely the 
same elements to constitute a contract—including 
mental capacity in the parties contracting, and free- 
dom from fraud and overreaching-—in the one case as 
it does in the others. The operator of a mine and the 
manufacturer have uo other coutrol over the employee 





than that which may result from employing him, or 
continuing him in employment, or refusing to do so, 
and every other employer of labor has precisely the 
same control over those who obtain or wish to obtain 
employment with him. There can be no reason why 
the miner or the operative in the manufactory will be 
more or differently influenced by his hopes and fears 
in these respects than will laborers in any other indus. 
tries. Mining and manufacturing are indispensable 
branches of industry, and as honorable as any others. 
There is nothing in operating mines or manufactories 
to render the individual less capable to contract, or to 
give him greater wisdom and adroitness therein, than 
he would possess were he engaged in operating and 
controlling some other branch of industry. It may be 
conceded that there is more of dependence of the em- 
ployee upon the employerin case of skilled labor, in a 
special department, because the demand for such labor 
is limited in each locality by the number and size of 
its industries, than there isin the case of the general 
laborer, who may find employment anywhere and 
everywhere, but mining and manufacturing do not in- 
clude all the skilled labor in the country. In con- 
structing roads, in building houses, in the business of 
commerce, including buying, selling and transporta- 
tion, and in other branches of industry, a vast number 
of skilled laborers are constantly employed, and their 
relations to their employers would seem to be under 
precisely the same conditions as are those affecting the 
relations between operators of mines and manufactur- 
ersand their employees. And in any view the extent 
and degree of dependence in particular classes of in- 
dustry cannot affect the general principle, since human 
nature being the same in all classes of industry, the 
effect of equal degrees of dependence must be the same 
in each class. It cannot truthfully be said that all op 

erators in mines or manufactories are more dependent 
upon their employers than all laborers in any other 
branch of industry. We know from observance that 
there are instances of entire destitution, and conse- 
quently of the dependence presumed to result there- 
from,in all branches of industry, and that in all 
branches of industry there are varying degrees of des- 
titution, and consequently of the correspondent pre- 
sumed dependence resulting therefrom. And so it 
must follow that any difference between the business 
protected by the first section, when carried on by the 
employer of laborers in mines or manufactories, and 
when carried on by the employers of laborers in other 
branches of lawful industry, cannot be one of principle, 
but must be purely one of degree, varying with the cir- 
cumstances of particular cases, the injury from the 
prohibited business, if in fact it be such, being of pre- 
cisely the same kind whether one or many may be af- 
fected by it. In all that relates to mining and manu- 
facturing, wherein they di‘ter from other branches of 
industry, we recognize the supremacy of the General 
Assembly to determine whether any, and if any what, 
statute shall be enacted for their welfare and that of 
operators therein, and necessarily affecting them alone; 
but keeping stores and groceries, or supplies of tools, 
clothing and food, by whatever name, to sell to labor- 
ersin mines and manufactories, isentirely independent 
of mining and manufacturing, and has no tendency in 
any possible way to affect the mechanical process of 
mining and manufacturing. The prohibition of the 
statute operates, not directly upon the business of 
mining and manufacturing, but upon the individual 
because of his participation in that business. [tis not 
imposed for the purpose of rendering mining and man- 
ufacturing less perillous or laborious, nor to restrict or 
regulate the duties of employer and employee in re- 
spects peculiar to those industries, but for the sole 
purpose of imposing disabilities in contracting as to 
tovls, clothing and food, matters about which all la- 
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borers must contract, and as to which all laborers in 
every other branch of industry are permitted to con- 
tract with their employers without any restriction. 

Assuming then that the keeping of a truck store, or 
controlling of a store, shop or scheme for the furnish- 
ing of supplies, tools, clothing, provisions or groceries 
to his employees, by the person carrying on the busi- 
ness of mining or manufacturing, isnot in principle a 
different thing from what it is when kept or controlled 
by persons employing laborers in different branches of 
labor, it is, if these sections are law, now lawful for 
any person or corporation, other than one engaged in 
mining and manufacturing, to engage or be interested 
directly in keeping atruck store, or controlling astore, 
shop or scheme for the furnishing of supplies, tools, 
clothing, provisions or groceries to his employees, 
while a person engaged in mining and manufacturing 
is, because of that fact alone, prohibited from doing 
so. The privilege or liberty to engage in or control 
the business of keeping and selling clothing, provis- 
ions, groceries, tools, etc., to employees is one of 
profit, of presumptive value, and thus by the effect of 
these sections what the employers in other industries 
may do for their pecuniary gain with impunity, and 
have the law to protect and enforce, the miner and 
manufacturer, under precisely the same circumstances 
and conditions, are prohibited from doing for their pe- 
cuniary gain. The same act, in substance and in prin- 
ciple, if done by the one is lawful, but if done by the 
other is not only unlawful but a misdemeanor punish- 
able by fine. 

If the Genera] Assembly may thus deprive some per- 
sons of substantial privileges allowed to other persons 
under precisely the same conditions, it is manifest that 
it may, upon like principle, deprive still other persons 
of other privileges in contracting which, under pre- 
cisely the same circumstances, are enjoyed by all but 
the prohibited class, and it can hardly be admissible 
that the legislative determination that the facts are 
such as to warrant this discrimination is conclusive, 
for that would make the General Assembly omnipo- 
tent, since if that were so there could be nothing but 
its own discretion to control its action in regard to 
every liberty enjoyed by the citizen, and it might find 
that the public welfare required that society should be 
divided into an indefinite number of classes, each pos- 
sessing or being denied privileges in contracting and 
acquiring property as favoritism or caprice might dic- 
tate. The privilege of contracting is both a liberty 
and a property right, and if A. is denied the right to 
contract and acquire property in a manner which he 
has hitherto enjoyed under the law, and which B., C. 
and D. are still allowed by the law to enjoy, it is clear 
that he is deprived of both liberty and property to the 
extent that he is thus denied the right to contract. 
Our Constitution guarantees that no person shall be 
deprived of life, liberty or!property without due pro- 
cess of law (§ 2, art. 2), and says Cooley: ‘‘The man or 
the class forbidden the acquisition or enjoyment of 
property in the manner permitted the community at 
large would be deprived of liberty in particulars of 
primary importance to his or their pursuit of happi- 
ness.’’ Cooley Const. Lim. (1st ed.), p. 393; People v, 
Gillson, 109 N. Y. 398; People v. Otis, 90id.48. ‘Due 
process of law’’ does not mean astatute passed for the 
purpose of working the wrong. Cooley Const. Lim. 
(1st ed.), p. 353. These words are held to be synony- 
mous with the words “law of the land.’’ Cooley Const. 
Lim. (1st ed.), pp. 352, 353. ‘‘ And this means general 
public law, binding upon all the members of the com- 
munity under all circumstances, and not partial or pri- 
vate laws affecting the rights of private individuals or 
classes of individuals.” Millett v. People, infra, and 
authorities there cited. It is not doubted that laws 


may be enacted properly and without infringing this 








section of the Constitution, which by reason of pecu- 
liar circumstances may affect some persons or classes 
of persons only who were not before affected by such 
restrictions; but in such instances the circumstances 
must be so exceptional as to leave no others affected in 
precisely the sume way upon whom a general law 
could have effect. As we quoted from Cooley on Con- 
stitutional Limitation in Millett v. People, 117 Ill. 294, 
‘distinctions in these respects should be based upon 
some reason which renders them important, like the 
want of capacity in infants and insane persons, but if 
the Legislature should undertake to provide that per- 
sons following some specific lawful trade or employ- 
ment should not have capacity to make contracts, or 
to receive conveyances,or to build such houses as others 
were allowed to erect, or in any other way to make 
such use of their property as was permissible to others, 
it can scarcely be doubted that the act would tran- 
scend the due bounds of legislative power, even if it 
did not come inconflict with express constitutional 
provisions. The man ortheclass forbidden the acqui- 
sition or enjoyment of property in the manner per- 
mitted to the community at large would be deprived 
of liberty in particulars of primary importance to his 
or their pursuit of happiness.” Cooley Const. Lim. (1st 
ed.), p. 391. And upon this principle we held in Mil- 
lett v. People, supra, that it is not competent under the 
Constitution for the General Assembly to single out 
owners and operators of coal mines, and provide 
that they shall bear burdens not imposed on other own- 
ers of property or employers of labor, and prohibit 
them from making contracts which it is competent for 
other owners of property or employers of labor to 
make. In State v. Goodwill, 33 W. Va. 179, and in State 
v. Fire Creek, etc., Coal Co., id. 188, the question be- 
fore the Supreme Court was whether a statute of West 
Virginia declaring “ that it shall not be lawful for any 
person, firm, company, corporation or association en- 
gaged in mining coal, ore or other miverals, or mining 
and manufacturing them or either of them, or manu- 
facturing iron and steel, or both, or any other kind of 
manufacturing, * * * to issue forthe payment of 
labor auy order or other paper whatsoever unless the 
same purports to be redeemable for its face value in 
lawful money of the United States, bearing interest at 
a legal rate, made payable to employee or bearer, and 
redeemable within a period of thirty days by the per- 
son, firm, compauy, corporation or association giving, 
making or issuing the same.” The court held, after a 
lengthy and able discussion of the question, that the 
enactment was unconstitutional and void. The court 
among other things said: ‘‘The property which every 
manu has in his own Jabor, as it is the original founda- 
tion of all other property, so it is the most sacred and 
inviolable. The patrimony of the poor man lies in the 
strength and dexterity of his own hands, and to hin- 
der him from employing these in what manner he may 
think proper, without injury to his neighbor, is a plain 
violation of this most sacred property. It is equally 
an encroachment both upon the just liberty and rights 
of the workman and his employer, ur those who might 
be disposed to employ him, for the Legislature to in- 
terfere with the freedom of contract between them, as 
such interference hinders the one from working at 
what he thinks proper and at the same time prevents 
the other from employing whom he chooses. A person 
living under the protection of this government has the | 
right to adopt and follow any lawful industrial pur- 
suit, not injurious to the community, which he may 
see fit, and as incident to this is the right to labor or 
employ labor, make contracts in respect thereto upon 
such terms as may be agreed upon by the parties, to 
enforce all lawful contracts, to sue and give evidence, 
and to iaherit, purchase, lease, sell or convey property 
ofevery kind. The enjoyment or deprivation of these 
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rights and privileges constitutes the essential distine- 
tion between freedom and slavery, between liberty 
and oppression.’’ There was like ruling in regard toa 
similar enactment by the Supreme Court of Pennsyl- 
vania in Godcharles v. Wigeman, 113 Penn. St. 431. In 
Com. v. Perry (Mass.), 28 N. E. Rep. 1026, the defend- 
ant was indicted under a statute of Massachusetts pro- 
viding that *‘no employer shall impose a fine upon or 
withhold wages or any part of the wages of an em- 
ployee at weaving for imperfections that may arise 
during the process of weaving,’ and the court held the 
statute unconstitutional, and in doing so said: ‘There 
are certain fundamental rights of every citizen which 
are recognized in the organic law of all our free Amer- 
ican States. A statute which violates any of these 
rights is unconstitutional and void, even though the 
enactment of it is not expressly forhidden. * * * 
The right to acquire, possess and protect property in- 
cludes the right to make reasonable contracts, which 
shall be under the protection of the law. The 
manufacture of cloth is an important industry, 
essential to the welfare of the community. Thereis 
no reason—indeed the statute before us recognizes it 
—why men should not be permitted to engage in it as 
a legitimate business, into which anybody may freely 
enter. The right to employ weavers, and to make 
proper contracts with them, is therefore protected by 
our Constitution, and a statute which forbids the mak- 
ing of such contracts, or attempts to nullify them, or 
impair the obligation of them, violates fundamental 
principles of right which are expressly recognized by 
our Constitution.” See also to like effect Pcople v. 
Marx, 99 N. Y. 377; Jn ve Jacobs, 98 id. 98; Ex parte 
Kuback, 85 Cal. 274. 

But it is contended the enactment before us is sus- 
tained by the principles announced in Munn v. People, 
69 Il. 80. There is, in our opinion, no analogy between 
that case and the present. In the first place, there the 
subject-matter of the act was local and exceptional in 
its nature, and the law in question operated alike upon 
all affected by like conditions; in the second place, the 
business of warehousing was held to be affected by a 
public use, and assimilated to the business of carriers, 
innkeepers, millers and others of like kind, and there- 
fore subject to regulations for the public welfare, and 
in the third place, the statute there affected only the 
business of warehousing, that wherein the necessity of 
transportation from the West to the East left the ship- 
per no discretion, but compelled him, whether he would 
or not, to patronize the warehouse. It did not assume 
to regulate or restrict the warehouseman in contract- 
ing with his laborers or his laborers in contracting with 
him. See Munn v. dilinois, 94 U. S. 127. 

Other instances of statutory regulations of private 
rights are in lien laws in favor of homesteaders, me- 
chanics, etc., limitation laws, the statute of frauds and 
other statutes relating to evidence, laws in regard to 
pleadings, exemption laws ‘and insolvent laws, but 
these all relate not to the power to contract in regard 
to matters of general right, but to the remedy for the 
enforcing of contracts, as to which the Legislature may 
make such regulations as the public welfare seems to 
demand, so long as, under pretense of regulating the 
remedy, it does not impair the right itself. Cooley 
Const. Lim. (1st ed.) 361. So under what is denomi- 
nated the *‘ police power,”’ laws may be constitutionally 
enacted imposing new burdens on persons and prop- 
erty and restricting personal rights of enjoyment of 
property, where, in the opinion of the General Assem- 
bly, the public welfare demands it, under which may 
be instanced license laws, laws or ordinances fixing fire 
limits, quarantine laws, laws imposing liability upon 
masters on account of death or injury of servants, 
laws requiring dangerous machinery to be so guarded 
and used as to avoid injuries to others, laws to pre- 








vent monopolies, extortions and frandulent imposi- 
tions, and in general all laws whereby one person is 
prohibited from so using his liberty or property as to 
injure or endanger the liberty or property of another. 
See Cooley Const. Lim. (1st ed.) 527. Under this head 
may also properly be classed usury laws and laws that 
may have been found on the statute books of England, 
and also perhaps on statute books of some of the States, 
imposing peculiar and exceptional restrictions on con- 
tracts with seamen. Usury laws proceed upon the 
theory that the lender and the borrower of money do 
not occupy toward each other the same relations of 
equality that parties do in contracting with each other 
in regard to the loan or sale of other kinds of property, 
and that the borrower’s necessities deprive bim of 
freedom in contracting and place him at the mercy of 
the lender, and such laws may be found on the statute 
books of all the civilized nations of the world, both 
ancient and modern. See Tyler Usury, p. 61; opinion 
of Chancellor Kent in Dunham v. Gould, 16 Johns. 377. 
By the common law the master had authority overall 
the mariners on board the ship, and in case of disobe- 
dience, disrespectful or disorderly conduct, he might 
lawfully correct them in a reasonable manner, “ his 
authority in this respect being analogous to that ofa 
parent over his child, or of a master over his appren- 
tice orscholar.”’” Abb. Shipp. (7th Am. ed.), p. 248, § 4. 
See also note at bottom of page. By the very nature 
and neccessities of their employment, and the usages 
and customs governing it, seamen thus constituted a 
servile class, as distinctly marked and as dependent 
and helpless in many respects as that of infants, and of 
necessity they required a measure of protection not re- 
quired by the citizen who acknowledges no master. In 
none of the statutes alluded to is one person denied a 
privilege or liberty which is allowed to others under 
like conditions or circumstances as he is here. ‘he 
police power is limited to enactments having reference 
to the comfort, the safety or the welfare of society, 
and under guise of it a person cannot be deprived of a 
constitutional right. It is impossible that under that 
power what is lawful, if done by A., if done by B. can 
bea misdemeanor, the circumstances and conditions 
being the same. Theoretically there is no inferior class 
otherthan that of those degraded by crime or other 
vicious indulgencies of the passions, among our citi- 
zens. Those who are entitled to exercise the elective 
franchise are deemed equals before the law, and it is 
not admissible to arbitrarily brand by statute one class 
of them, without reference to and wholly irrespective 
of their actual good or bad behavior, as too unscrupu- 
lous, and the other class as too imbecile or timid and 
weak, to exercise that freedom in contracting which is 
allowed to all others. So faras Hancock v. Yaden, 
121 Ind. 365, may be in conflict with the views we have 
herein expressed, it is equally in conflict with Millett 
v. People, supra. There is nothing in the recent de- 
cision of the Supreme Court of West Virginia in State 
v. Peel Splint Coal Co. in conflict with our decision in 
this case. It proves nothing that statutes may have 
been in force in England analogous to the sections in- 
volved in this suit, for thereas Blackstone says, “ Par- 
liament is absolute and without control” (1 Comm., 
pp. 161, 162, Cooley’s ed.), while our legislative powers 
are restrained by awritten Constitution. We feel 
compelled to hold that the sections we have considered 
are repugnant to section 2, article 2, of our Constitu- 
tion, and therefore not law. The proposition in writ- 
ing, submitted to the court, included sections not per- 
tinent to this case, and it was therefore too broad and 
the court properly refused to mark it as ‘‘ Held.’’ But 
the court erred in finding appellants guilty and in giv- 
ing judgment in behalf of appellee, and that judgment 
is reversed. 

A petition for rehearing has been presented since the 
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filing of the opinion, and we have given its arguments 
all the care and consideration within our power, and 
having done so we still remain of the opinion before 
announced. We have no discretion. Understanding 
our Constitution as we do, it is impossible, without 
disregarding its provisions, to sustain a statute which 
makes that a misdemeanor, when done by persons while 
engaged in one branch of industry, which if done by 
persons in another branch of industry, in like relations 
and under like conditions, will be lawful. We doubt 
not that grievous wrongs have resulted from over- 
reaching by employers of employees engaged in min- 
ing and manufacturing, but if so on like principle pre- 
cisely the same wrongs are liable to result in other 
branches of industry under like conditions, and the 
wrong, wherever done, must in principle always be the 
same. It is the province of legislation to deal with 
principles, leaving other application to particnlar facts 
to the courts. See Const., art. 3. We have, since con- 
sidering this petition, restated in somewhat different 
language our views upon the question involved in this 
case, and the present opinion will therefore be filed 
and published in lieu of that heretofore filed. 


——_._—_—_—. 


ELECTIONS — BALLOTS — NOMINATION OF 
CANDIDATES—MARKED BALLOTS. 
NEW YORK COURT OF APPEALS, JUNE 17, 1892. 


PEOPLE, EX REL. BRADLEY, V. SHAW. 

Laws of 1890, chapter 262 (Ballot Reforin Law), sections 1, 2, 3, 
provide for the printing of an official ballot at the public 
expense. Section 25 provides that a ‘* yoter may write or 
paste upon his ballot the name of any person for whom he 
desires to vote.”’ Held, that it is no objection to counting 
a vote that the person voted for was not regularly placed 
in nomination, and that his name did not appear on any 
official ballot. 

The fact that the pasted ballot used in voting for town offi- 
cers contains the name of a candidate for excise commis- 
sioner which is not on the official ballot does not vitiate 
the ballot as to such officers by making it a marked bal- 
lot. 

Affirmihg 19 N. Y. Supp. 302. 


p igrics L from Supreme Court, General Term, third 

department. Application by Henry Bradley and 
others for mandamus to Thomas G. Shaw and others, 
composing the board of canvassers of the town of Min- 
er.a. From an order of the General Term affirming 
an order of the Special Term granting the writ (19 N. 
Y. Supp. 302), defendants appeal. 


J. W. Houghton, for appellants. 
Foley & Wing, for respondents. 


Gray, J. These appellants composed the board of 
town canvassers for the town of Minerva, and in pro- 
ceedings instituted upon the application of these rela- 
tors, a peremptory writ of mandamus issued, requir- 
ing them to reassemble, and to declare the result of a 
town meeting, allowing to the several relators the num- 
ber of votes cast for them as stated in the moving affi- 
davits, and called ‘‘ paster ballots,” and directing the 
board to issue a certificate of election to the candidates 
having the greatest number of ballots cast for them, 
including such “ paster ballots.’’ 

The first objection—that the relators, having failed 
to receive a proper nomination by a political party 
which at the last election before the holding of the 
convention or primary meeting polled at least one per 
centum of the entire vote cast in that political division 
of the State for which the nomination is made—is 
wholly unsound and without force. The plan cen- 





tained in sections 1, 2 and 3 of the Ballot Reform Act 
was a provision for the printing of an official ballot at 
the public expense, a feature well designed to secure 
the desired secrecy and independence of the ballot. 
But that it was in no wise intended to prevent the 
voter to vote for any candidate whom he chose is evi- 
dent from the further provisions of the law (sec- 
tion 25) that ‘* the voter may write or paste upon his 
ballot the name of any person for whom he desires to 
vote for any office.’’ Indeed to hold otherwise would 
be to disfranchise or to disqualify the citizen, as a voter 
or a candidate, and, in my opinion, to affect the law 
quite unnecessarily with the taint of unconstitution- 
ality in such respects. 

The interesting and more important question in the 
case relates tothe effect which the presence upon the 
paster ballot of the name of the office of excise commis- 
sioner, and of the name of the candidate therefor, had 
upon the ballots cast for the relators. Being upon the 
ballot officially indorsed and to be cast for town offi- 
cers other than excise commissioners, who under the 
Ballot Law, are to be voted for upon a separate ballot 
and in a separate box,of course they could not be 
counted as votes for the candidate for excise commis- 
sioner, but it was argued that the effect upon the 
ballot was to mark or identify it, and to subject it to 
the condemnation of the law. The relators, who were 
nominated for the several town offices at an independ- 
ent meeting or caucus, were obliged to have paster bal- 
lots printed at their own expense, for use at the polls. 
All of these paster ballots had printed upon them the 
name of the candidate for the office of excise commis- 
sioner; and if that was a fact which madethe ballota 
marked one, within the meaning of the Ballot Law, 
then every one of the ballots printed for this inde- 
pendent ticket and forthe use of its supporters was 
vitiated. The effect of this appearance upon the paster 
ballots however was not for consideration in this pro- 
ceeding, otherwise than as to whether it constituted 
any reason for rejecting them in counting the votes 
and declaring the result. 

The case, upon the affidavits presented, quite war- 
ranted the issuance of the writ in question. Aside 
from the grounds stated in the opposing affidavits for 
defeating the relator’s application, which concerned 
the legality of the mode by which the relators were 
put in nomination, all that was urged against the 
‘**paster ballots ’”’ cast for them was that they were de- 
fective, ‘“‘in that they contained the name of an office 
and a candidate therefor, that was not upon the offi- 
cial ballots, and could not be properly on the same 
ticket with the other town officers,’ etc. That was 
in substance a claim that these paster ballots were ille- 
gal, and could not be counted. There was no conflict 
as to the number or description of these paster bal- 
lots, and each bore the proper official indorsement en- 
titling it to be deposited. The protest which was filed 
by the appellants, and which appears in the case, was 
upon the sole ground that no names for any office 
should be counted unless they were such as had re- 
ceived a legal nomination, properly certified to the 
clerk. Wethink that by a proper reading and con- 
struction of the Ballot Law it was the duty of the in- 
spectors to have counted the ballots in declaring the 
result of the election, and that any objection to them 
upon the ground that they were marked ballots within 
the meaning of the act could not be determined in this 
proceeding. 

The question before the court upon the application 
of these relators was purely one of law on a conceded 
state of facts, and one which it was competent and 
proper for the court to decide upon the hearing. It 
went solely to the right of the relators to have the pas- 
ter bailots counted and declared by the board of can- 
vassers in stating the result of the townelection. The 
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particular feature objected to in these paster ballots 
suggested no ground for their rejection under the Elec- 
tion Law, and there was no other question properly 
before the court in this proceeding. These ballots 
should therefore have been counted by the board, and, 
because of their rejection, the peremptory writ of man- 
damus was properly ordered to be issued. No other 
questions call for any review by us, and the order ap- 
pealed from should be affirmed with costs. 


All concur, except Frncu, J., not voting. 





NEW YORK COURT OF APPEALS AB- 
STRACTS. 

ACTION--ON CONTRACT—SPECIFIC PERFORMANGE.— 
A complaint alleging on its face merely a contract and 
a breach, followed by a claim for damages only; a de- 
fense showing that defendant understood the action 
to be for recovery of damages and a breach of con- 
tract; atrial at which specific performance was never 
invoked, nor any such question determined; and find- 
ings following the lines of a legal cause of action—con- 
stitute a legal action, and not asuit in equity for spe- 
cific performance of the contract. June 14, 1892. Jat- 
thews v. Matthews. Opinion by Finch, J. 


APPEAL—DECISION — EFFECT ON SECOND TRIAL. — 
Where the Court of Appeals has held that the evidence 
in an action raised only a question of law, which it de- 
cided in favor of plaintiff, and the evidence on recom- 
mittal to the referee does not alter defendant’s case to 
his advantage from that presented on the former trial, 
the referee should give judgment for plaintiff. June 
17, 1892. Moore v. Simmons. Opinion per Curiam. 
15 N. Y. Supp. 382, reversed. 


REARGUMENT. — Where an order of reversal 
by the General Term did not show that it was made 
on the facts, and counsel on appeal to the Court of Ap- 
peals, did not apply for a postponement pending ap- 
peal, although advised on the argument that the re- 
versal would be presumed to be on the law only, he is 
concluded from applying for a reargument on an 
amended order of the General Term procured after the 
decision by the Court of Appeals. June7, 1892. Cud- 
ahy v. Rhinehardt. Opinion per Curiam. 


ASSESSMENTS—VACATING—EFFECT OF NOTICE—CON- 
SENT OF COUNSEL.—A petition was filed in 1872, alleg- 
ing fraud and irregularity in an assessment for public 
improvements under chapter 338, Laws of 1858, which 
provided that notice of such proceeding should be 
given the corporation counsel, on which the court 
should proceed forthwith to hear the proofs. Notice 
was given the corporation counsel, but the petitioner 
failed to appear, because he had ascertained that the 
assessment had not been confirmed. A few months 
later however it was confirmed, and the petitioner pre- 
pared another petition, but failed to notify the said 
counsel. A decision in another case meanwhile having 
involved a denial of the petitioner's right, nothing fur- 
ther was done until 1890, when a change occurred in 
the holdings of the court. The petitioner then gave 
notice again of an application for setting aside the as- 
sessment. Held, that this was a new and independent 
proceeding, and did not relate back to the original. In 
re Rosenbaum, 119 N. Y. 24, distinguished. June 17, 
1892. Inve Duffy. Opinion by Finch, J. 18 N. Y. 
Supp. 493, affirmed. 





CONSTITUTIONAL LAW—PRIVATE PROPERTY—CITY 
FIRE LIMITS—RESCINDING ORDINANCES.— (1) Where a 
person, under permit granted by a city council to erect 
frame buildings within the fire limits, has made con- 
tracts and incurred liabilities thereon, before a rescis- 
sion thereof, he acquires a private property right, of 





which he is entitled to protection. People v. O’Brien, 
11] N. Y. 1-62; In re Union El. R. of Brooklyn, 112 id. 
61-75; People v. Otis, 90 id. 48-52; Stuart v. Palmer, 
74 id. 183; Detroit v. Plank Road Co., 43 Mich. 140. 
7 N. Y. Supp. 501, affirmed. (2) Buffalo city charter 
(Laws 1870, chap. 519), authorizing the making of ordi- 
nances by the common council *‘ to prescribe the limits 
within which wooden buildings shall not be erected,’’ 
pertains to the future; and an ordinance made there- 
under probibiting without the council’s permission 
the erection of ‘‘any building constructed in whole or 
in part of wood,”’ within certain city limits, refers to 
buildings to be erected in the future, and not to build- 
ings in existence and erected by such permission. If 
the common council could interfere and rescind its 
permit after a building is partially constructed, it could 
also rescind after it was fully completed. It would 
consequently follow that every person who in the past 
has constructed wooden buildings with the permission 
of the common council is now liable to have his per- 
mit revoked, and his building declared a nuisance and 
abated as such. The restrictions authorized by the 
provisions of the charter under consideration are for the 
purpose of the prevention and extinguishment of fires. 
They have no reference to buildings that may become 
& nuisance by reason of their becoming dangerous to 
the public. Having in view the purpose for which the 
provision was enacted, it seems to us clear that it was 
not intended to give to the common council the power 
to deprive persons of their buildings which had previ- 
ously been erected, or of those which should be there- 
after erected, in whole or in part, with the permission 
of the common council, and that its power is limited to 
the prevention of the erection of wooden buildings in 
the future without its permit. (3) A resolution of the 
common council, rescinding a former resolution ‘‘ only 
upon condition of the filing of a good and sufficient 
bond, * * *,” without naming the amount of the 
bond or the method of its approval, is, until approved 
by it, conditional and inoperative. Second Division, 
June 7, 1892. City of Buffalo v. Chadeayne. Opinion 
by Haight, J. 


CONTRACTS—PURCHASE OF LOTTERY TICKETS—DI- 
VISION OF PRIZE-MONEY—NEW PROMISE.— (1) Plaintiff 
and defendant agreed in New York to contribute $25 
each, and to purchase therewith tickets in the Louisi- 
ana lottery, each to have half the prize-money. De- 
fendant, baving received $25 from plaintiff, sent $50 to 
Louisiana, with an order in his own name for tickets, 
which were sent him, and the tickets drawing prizes, 
the amount thereof was sent to him, of which he re- 
fused to pay plaintiff more than one-fourth. Held, 
that assuming that the Penal Code, sections 324-334, 
making agreements in New York to gamble in the le- 
galized lotteries of other States void in New York, did 
not invalidate that part of the transaction which took 
place in Louisiana, the contract for division was part 
of the entire contract, and therefore invalid, and not 
enforceable. Assuming that every part of the trans- 
action which took place in Louisiana is perfectly valid, 
and that the laws of this State can in no respect inval- 
idate what was there completed, it is undeniable that 
the division of the prize-money was not made there, 
but by the contract of the parties was to be made here. 
The contract for division as part of the entire contract 
was made here, and was to be performed here. Its 
validity must be determined by our law. We undo 
nothing that has been done in Louisiana, but we re- 
fuse to complete in this State any part of the transac- 
tion which remains unfinished. The plaintiff cannot 
recover without resort to the unexecuted part of the 
contract. (2) Though after the drawing the parties 
agreed that the prize-money be forwarded to defend- 
ant in New York, and there divided, the only consid- 
eration for this was the original agreement, which 
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would not support a new promise. Second Division, 
May 31, 1892. Goodrich v. Houghton. Opinion by 
Landon, J. 9N. Y. Supp. 244, affirmed. 


CONTRACTS—INJUNCTION.—(1) Where defendant cor- 
poration has agreed with plaintiff to publish certain 
books written by him, and to pay him royalties 
thereon, and is acting under such agreement, itcannot 
deny plaintiff's claim thereunder on the ground that 
his interest in the books is not protected by copyright. 
Ilis consent was bought and agreed to be paid for in 
the form of a royalty, and as to one of the books—and 
that apparently deemed to be the most valuable of all 
—the defendant agreed to procure for the plaintiff a 
copyright. As to that particular book, it may easily 
be assumed that the defendant could not publish it 
without the author's consent and authority, because it 
existed only in manuscript, and in his possession, and 
could not be obtained without bis permission. While 
it does not appear that the other works were copy- 
righted, it is not shown that they were not, and it is 
not necessary to speeulate about the fact when the 
owner’s right is conceded by the contract, and the au- 
thority to publishis bought ofhim. For aught that 
appears they also may have existed only in manu- 
script when first printed by the defendant, so that 
their publication could not have been accomplished 
except with hisconsent. It does not matter however 
what the source of the author's control in fact was, or 
how strong or weak might have proved to be his au- 
thority and ownership, It is enough that the pub- 
lisher, by the contract made, conceded the author's 
right, and so published the works with his consent, and 
was not at liberty, during the existence of the con- 
tract, to publish them otherwise. If as a matter of 
business, the defendant chose to defy the right of the 
author, whatever it might prove to be, the company 
was bound at least to putan end to the contract, to set 
itself free from both its protection and its obligation 
when so situated that it could not defend the act, if 
assailed, by pleading the license of the contract and 
theauthor’s permission. A licensee under a patent 
cannot assail it as void while manufacturing under his 
protection. He cannot set it at defiance until its 
license has been surrendered or withdrawn, and his 
act can be treated as an infringement. Marston vy. 
Swett, 66N. Y. 206. In like manner, the defendant 
company cannot question or deny the author's right 
while publishing under his license and permission, and 
we are not at all concerned for the present with either 
the character or efficacy of thatright. (2) Inan action 
under such agreement, where defendant has become 
insolvent and unable to pay the royalties as agreed on, 
plaintiifis entitled to an injunction pendente lite to re- 
strain the publication of the books by defendant. (3) 
Where, inan answerto a complaint alleging a viola- 
tion of acontract by defendant, and asking judicial 
rescission thereof, defendant asserts that it has fully 
performed its part of the contract, if cannot at the 
same time maintain that the contract is abrogated, 
and that the parties are remitted to their original 
rights independent thereof. June 17, 1892. Saltus v. 
Bedford Co. Opinion by Finch, J. 


TO PAY DEBT OF ANOTHER — CONSIDERA- 
TION.—-The verbal promise of defendant to pay to 
plaintiffs a debt which B. owed plaintiffs, made to in- 
duce them to ship to defendant, with B.’s consent, a 
machine belonging to B., in plaintiff's possession, but 
on which they had no lien, was not binding on de- 
fendant, though shipment was made, being without 
consideration. June 7, 1892. Tolhurst v. Powers. 





Opinion by Finch, J. 15 N. Y. Supp. 420, affirmed. 
DESCENT AND DISTRIBUTION—ACTION TO RECOVER 

DECEDENT’S DEBT FROM HEIRS—EVIDENCE.— (1) 2 Re. 

vised Statutes, page 452, section 33, as amended by 











Laws of 1859, chapter 110, which declared that heirs 
should not be liable for a debt of their decedent unless 
it should appear that the creditor had been unable to 
collect the debt out of decedeut’s personalty, merely 
changed the manner and conditions of enforcing a lia- 
bility of heirs exicting under previous statutes, 
and vested in them no “‘right’ or “ defense,” within 
the meaning of section 3352 of the Code of Civil Pro- 
cedure, declaring that nothing in the Code should im- 
pair any right or defense already accrued; so that sec- 
tion 1848 of the Code, allowing the creditor of a dece- 
dent, in an action against the heirs, to show that he 
“‘will be,’’ as well as that he has been, unable to col- 
lect his debt from decedent’s personalty, governs an 
action against heirs of a decedent who died before the 
Code was enacted. (2) In anaction bya creditor of a 
decedent to establish the claim against the heirs under 
section 1848 of the Code of Civil Procedure, requiring 
him to show that he has been or will be unable, by due 
diligence, to collect his debt from decedent’s person- 
alty, the court found that the debts of the estate 
amounted to $95,000 and the assets to $33,000; but it 
appeared from the testimony of an executor, who was 
the only witness called by plaintiff, that two of the 
claims counted by the court as debts, and amounting 
to $32,000, had been rejected by him; that they had 
not been verified as required by statute, and that no 
proceedings had been taken to collect them. The court 
found that if plaintiff had used due diligence in hav- 
ing the assets applied to the debts, thirty-three ninety- 
fifths of them would have been paid, and gave judg- 
ment against defendants for sixty-two ninety-fifths of 
his claim. Jield, that the judgment was properly re- 
versed, as the two claims, amounting to $32,000, should 
not have been considered as debts. (3) Under section 
1818 of the Code of Civil Procedure, requiring a cred- 
itor of a decedent, in an action against the heirs, to 
show that decedent's assets were insufficient to pay the 
debt, or that he has been or will be unable, with due 
diligence, to collect his debt, by proceedings in the 
Surrogate’s Court and by action at law, and declaring 
that ‘* the executor’s or administrator’s account, as 
rendered to and settled by the surrogate, may be used 
as evidence of any of the facts required to be shown 
by this section,” a mere list made by an executor of 
claims which have come to his knowledge, though an- 
nexed to his account filed with the surrogate, is not 
evidence of theamount of the estate’s indebtedness, 
where the validity of the claims was not passed on in 
any way by the surrogate. Second Division, June 7, 
1892. Ready. Patterson. Opinions by Follett, C. J., 
and Bradley, J. 


EVIDENCE—OPINION—FORM OF OBJECTIONS.—In an 
action against an elevated street railroad company for 
damages to property abutting on the street, an objec- 
tion to the opinion of an expert witness as to the exist- 
enceand amount of damages sustained, on the ground 
that it was ‘‘immaterial, incompetent and hypotheti- 
eal, and that the difference in value was not the meas- 
ure of damages,” is insufficient to raise the point that 
the opinion evidence was inadmissible, in view of the 
fact that both parties asked their expert witness this 
identical question. This court has recently decided 
that to make available an exception to the admission 
of testimony of this character, the objection must be 
specifically taken that the question calls for a fact not 
provable by opinion (Kernochan vy. Railroad Co., 128 
N. Y. 559), and reference was there made to the re- 
marks of the court in the MeGean Case, 117 id. 219. In 
McGean’s Case the objection was almost identical 
with that taken in the case before us. It was that the 
evidence was ‘‘ incompetent, irrelevant and hypotheti- 
cal, and the witness not competent to give an opin- 
ion,’’ and in reference to that form of objection it was 
said: **The objection seemed to imply that opinions 
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were competent on the subject. The trial seems to 
have been conducted on both sides, and more particu- 
larly on that of the defendant, upon the theory that all 
opinions were admissible as to rental value of the prem- 
ises and the causes which affected it.’’ Such, without 
doubt, was the theory of the parties in the case before 
us, as we find that the identical question, the admis- 
sion of which is now urged as ground for reversal, was 
put to and answered by all the expert witnesses called 
by the defendant in its defense, and as was said in 
MecGean’s Case, “it seems ungracious in it now to in- 
sist upon a rule which it systematically violated dur- 
ing the course of the trial.”” _[n view therefore of the 
course pursued by both parties at the trial, we think 
the case falls within the rule applied in the MeGean 
and Kernochan cases, and we therefore hold that the 
objection was insufficient to raise the point that the 
opinion of the witness was inadmissible. Second Di- 
vision, June 14, 1892. Carter v. New York El. R. Co. 
Opinion by Brown, J. Follett, C. J., and Vann, J., 
dissenting. 


INSURANCE — DESCRIPTION OF BENEFICIARIES — 
“ CHILDREN.’’—Where a policy of life insurance is 
payable to the wife of the insured, ‘‘for her sole use if 
living, in conformity with the statute, and if not liv- 
ing, to her children or their guardian,” and the wife 
and one of her three children die before the insured, 
the personal representative of the deceased child is 
entitled to nothing under the policy, since each child’s 
interest is contingent, and could vest only in her sur- 
viving her mother. United States Trust Co. v. Mu- 
tual Benefit Life Ins. Co., 115 N. Y. 152; Anderson v. 
Goldsmidt, 103 id. 617, followed; Whitehead v. Insur- 
ance Co., 102 id. 143, distinguished. May 24, 1892. 
Walsh v. Mutual Life dns. Co. Opinion by Gray, J. 
15 N. Y. Supp. 697, reversed. 


JUDGMENT — AGAINST ONE OF JOINT DEBTORS — 
MERGER.— Where judgment, in an action against joint 
debtors, was entered against both of them by default, 
and over plaintiff's objection it was vacated as to one 
of them, and he was given leave to plead, the judg- 
ment against the other defendant is not a bar to a judg- 
ment against the one to whom the default was opened. 
In Suydam v. Barber, 18 N. Y. 470, the court, in assign- 
ingareason for the rule that a judgment against one 
of several joint debtors obtained in an action against 
him alone is a bar toan action against the others, said: 
“Tt is held to bea bar upon the ground that by the re- 
covery of the judgment the promise or cause of action 
as to the party sued has been merged and extinguished 
in the judgment by operation of law, at the instance 
and by the act of the creditor.”” Having but one debt. 
although two or three persons may be jointly liable for 
it, the creditor has but one cause of action, which he 
is not permitted to split up intoas many different ac- 
tions as there are joint debtors. Having but one 
cause of action, if he prosecute that to judgment 
against less than the whole number of joint debtors, 
he is deemed to have intended to waive his right to 
proceed against the others. The idea of election by 
the creditor is necessarily involved. Being presumed 
to know the law, the extinguishment of his cause of 
action by the recovery of a judgment against only a 
part of his joint debtors is presumed to be intended by 
him, because the result of his own act. Now this 
plaintiff did not elect to proceed to judgment against 
Adams alone. Adams & Young were parties defend- 
ant, anda joint judgment was rendered against them. 
And the recitals in the judgment indicate that the 
plaintiff was at the time ofits entry entitled to judg- 
ment against both defendants. Subsequently, it is 
true, the judgment was vacated as to the defendant 
Young, and helet in to answer. But this was not on 
plaintiff's motion. On the contrary, he opposed it. He 








insisted on the right to retain his judgment against 
both defendants, and the determination of the court 
to open the judgment as to one of the defendants, and 
let him in to contest his liability, cannot be deemed an 
election by the plaintiff to extinguish the cause of ac- 
tion which the court by its order said the defaulting 
defendant might litigate. Second Division, June 14, 
1892. Heckemann v. Young. Opinion by Parker, J. 
8 N. Y. Supp. 111, reversed. 


MARRIAGE — POWER OF ATTORNEY TO RELEASE 
DOWER—APPEAL. SUSPENDING JUDGMENT LIEN— 
SURETIES.—(1) Under chapter 300, Laws of 1878, pro- 
viding that a married woman ‘ may execute, acknowl- 
edge and deliver her power of attorney with like force 
and effect, and in the same manner as if she werea sin- 
gle woman,”’ she may release her dower by an attor- 
ney in fact, and she may constitute her husband such 
attorney. (2) A wife executed a power of attorney au- 
thorizing her husband to sell and convey all lands be- 
longing to her individually or jointly with another, 
and “ for the purpose aforesaid,” and in her name and 
as her act and deed, to execute ‘‘ all necessary or proper 
contracts, deeds, conveyances, releases, releases of 
dower and thirds, * * * or other instruments for 
conveying, surrendering and relinquishing all or any 
part of my estate, right, title and interest, whether 
vested or contingent, choate or inchoate, therein.” 
Held, that the instrument by its terms authorized the 
husband to execute a release of dower in his lands for 
the wife. (3) Where a judgment appealed from is 
marked, ‘‘ Lien suspended on appeal,” under the pro- 
visions of section 1256 of the Code of Civil Procedure, 
the lien of the judgment is released as to all property 
which it would otherwise cover, until restored by an 
order of court, and after-acquired property is free 
from the lien as well as that then owned by the judg- 
ment-debtor. (4) The sureties, on an appeal to the 
General Term, after a further appeal by the same 
party to the Court of Appeals, become the sureties of 
the sureties on the second appeal, and are released if 
the sureties on the second appeal discharge their obli- 
gations to the owner of the judgment, and take an as- 
signmentthereof. Junel7, 1892. Wronkow v. Oakley ; 
Inve Wolff. Opinion by Peckham, J. 


MASTER AND SERVANT—RULES TO PROTECT SERVANT 
—NATURE OF EMPLOY MENT.— Defendant operated a se- 
ries of ore kilus, which stood on an incline, one above 
the other. On theinclinein front of the kilns was a 
railway, on which were carsto carry theore. In load- 
ing these ore sometimes fell on the track, and tools 
were provided to remove it. Plaintiff was removing 
ore from the track under a car, and had crawled un- 
der the carto remove some with his hands. A car 
above, started by some cause unknown, pushed the car 
upon plaintiff, causing the injury in question. Held, 
that there was nothing in the nature of the work ren- 
dering it necessary for the defendant to make rules for 
its employees to prevent such an accident. May 24, 
1892. Morgan v. Hudson River Ore & Iron Co. Opin- 
ion by O’Brien, J. 15 N. Y. Supp. 609, reversed. 


WILLS—UNLAWFUL RESTRICTIONS—RIGHT TO DIS- 
REGARD—TRUSTS.—(1) Testator, by his will, devised a 
third of his estate to his widow, and the residue among 
his children, of whom there were five minors at the 
time of his death, payable one year after the last pe- 
riod of infancy, and gave his wife, as his executrix, a 
discretionary power of sale, expressly directing how- 
ever that it should not be exercised until the majority 
of the youngest child. Held, that the express restraint 
of the power of sale cannot be stricken out without 
materially changing the character and purpose of 
the power and imperilling the intention of the will to 
keep the real estate undivided during the infancy of 
the children. (2) In such case, the power in trust be- 
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ing a suspension of the absolute power of alienation, 
under 1 Revised Statutes, page 723, section 15, beyond 
two lives in being, and therefore void, the Supreme 
Court will not appoint a new trustee in the room of 
one deceased. 
by Finch, J. 


June 14, 1892. Jn re Christie. Opinion 


+ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CONSTITUTIONAL LAW — CRUEL PUNISHMENT. — A 
statute providing that any one who sets up or conducts 
a game of cards whereby money or other thing may 
be lost or won “shall be deemed infamous after con- 
viction, and be forever thereafter disqualified from ex- 
ercising the right of suffrage, and from holding any 
office of honor, trust or profit, whether it be State, 
county, city or municipal,” is not unconstitutional as 
providing for the infliction of cruel punishments. It 
is the duty of the Commonwealth to promote and,pro- 
tect the peace and good order and happiness of its citi- 
zens, by enacting adequate laws for the punishment of 
vice and crime, and to prevent any practices that lead 
to vice and crime. There is no doubt that gambling is 
a great social and moral evil that leads to crime and 
dissipation, and wrecks fortunes, and brings poverty 
and misery upon the helpless and the innocent, and it 
is certainly not only the duty of the Commonwealth 
to enact such penalty against the gamblers themselves 
as will deter them, but to enact such penalties against 
such persons as hire themselves out to set up and carry 
on the gambling hells. And if it requires confinement 
in the penitentiary and disfranchisement to prevent or 
check the practice, the Legislature has the constitu- 
tional right and it is its duty toenact such alaw. That 
body is necessarily the judge of the adequacy of the 
penalty necessary to prevent the crime. The court has 
no right to say that the punishment ,is cruel and un- 
constitutional, unless it clearly manifestly so appears, 
which we cannot do in this ease. On the contrary we 
think the Legislature was clearly within the exercise 
of its constitutional power in enacting thelaw. Ky. 
Ct. App., June 14, 1892. Harper v. Commonweulth. 
Opinion by Bennett, J. 


CRIMINAL LAW—AMENDMENT OF INFORMATION.—By 
the common law, a mistake in an information may be 
amended at any time. That the body of indictments 
cannot be amended at common law is beyond doubt. 
Ex parte Bain, 121 U. S. 1, and cases there cited. But 
there is a great difference between amending indict- 
ments and amending informations, and the reason is 
this, as stated by Lord Mansfield in the great case of 
Rex v. Wilkes, 4 Burr. 2569: ‘‘ Indictments are found 
upon theoaths of a jury, and ought to be amended 
only by themselves, but informations are as declara- 
tions in the king's suit. An officer of the crown has 
the right of framing them originally, and may, with 
leave, amend in like manner as the plaintiff may do. 
In that case a prisoner, having been convicted by a jury 
of having printed and published a seditious and scan- 
dalous libel, was brought up before the King’s Bench 
ona motion for a new trial on account of amendments 
made in the body of the information on which he was 
tried. The amendments were made at Lord Mans- 
field's chambers, aftera plea of not guilty, and after 
the record was made up and sealed and the case ready 
for trial; and they consisted in changing the allega- 
tions that the libel contained matter ‘“ to the purport,”’ 
etec., to the allegations that it contained matter “to 
the tenor,” etc. Numberless precedents were pro- 
duced from the time of Queen Elizabeth, and all 
through the reigns of James II and Charles II, and 
many side-bar rules, which showed that it was of 
course, because, it was said, if not of course, it would 





have been moved in court, as every thing not of course 
is. Mr. Justice Willes said the amendments were jus- 
tified by an uninterrupted series of precedents from 
the time of William IIL at least. Lord Mansfield said 
that whether it was necessary to amend or not, he gave 
no opinion, nor formed any. In King v. Harris, 1 Salk. 
47, motion was made to amend an information of per- 
jury, and opposed because the defendant had pleaded. 
Holt, C. J., said: “As to amending after plea pleaded, 
there is no great matter in that. After a record has 
been filled up, I have known it amended, even just as 
it was going to be tried.” Sir Bartholomew Shower 
moved to amend an information of forgery in ten 
places, and though opposed, the motion was granted 
by the King’s Bench, because it did not alter the fact, 
and that without costs or imparlance. Anon., 1 Salk. 
50. In Rex v. Nixon, 1 Strange, 185, the court refused 
to quash an information on motion that had been ex- 
hibited by rule of court, Eyre, J., observing that such 
informations are amendable.” Rex v. Charlesworth, 
2 Strange, 871, was an information for forging a war- 
rant of attorney to acknowledge satisfaction upon a 
judgment of Easter Term. After issue joined, the rec- 
ord appearing to be of Hilary Term, the information 
was amended without costs (the prosecutor having 
been admitted a pauper), and without giving the de- 
fendant leave to plead de novo; and Reg. v. Simmonds, 
Hil., 10 Anne, was cited, where the title of an act set 
forth in an indictment was amended. Mr. Justice 
Yates says in Rex v. Wilkes that Rex v. Charlesworth 
is a very strong case, for without the amendment the 
defendant must have been acquitted He also re- 
ferred to King v. Goffe, 1 Lev. 189, where it was moved 
to amend an information of perjury, and it was ruled 
that notice should be given to the defendant of the 
things to be amended,and he to show cause why it should 
not be amended, for, the court said, ‘it might be 
amended.” In Queen v. Norton, Fortes. 232, the court 
agreed that it is a general rule to amend informations 
atany time, even just before trial. Mr. Chitty says that 
informations, being the mere assertion of the officer who 
files them, may be amended at any time before trial, 
and that a mistake therein may be rectified, either 
when a demurrer is actually put in, or when it is ex- 
pected, or after the defendant has pleaded in abate- 
ment; and that these alterations may be very exten- 
siveand material, even to the striking out or addition 
of new counts, and that the defendant will not always 
be allowed to plead de novo. 1 Chit, Crim. Law, 868. 
And in Attorney-General v. Henderson, 3 Anstr. 714, 
on inquiry the practice was found to be that the attor- 
ney-general could at any time amend an information 
as of course, and therefore the court granted a motion 
to amend the information by adding another count. 
Vt. Sup. Ct., April 21, 1892. State v. White. Opinion 
by Rowell, J. 


DAMAGES—‘‘ SMART MONEY.”’—In an action for as- 
sault itis error for the court to charge that the jury 
may award damages beyond coinpensation for the in- 
jury done, and punish defendant by compelling him 
to pay “smart money.’ The defendant complains of 
this portion of the charge because the court used the 
words *‘smart money;’”’ that this was tantamount to 
an instruction that they might punish the defendant 
in dollars and cents, as well as award to the plaintiff 
his damages. We must take this charge as a whole on 
this question of damages, and from it determine if it 
bears the construction contended for. The whole of 
the charge relating to exemplary damages is given 
above. It was held in Ross v. Leggett, 61 Mich. 445, 
that “itis little consequence by what name the dam- 
ages given are called, providing the case is one involv- 
ing that class of injuries for which the plaintiff is enti- 
tled to recover. They may be called ‘exemplary,’ 





‘punitory,’ ‘vindictive,’ ‘compensatory ’ or ‘ actual’ 
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damages. The important question always is, in every 
case, was the character of the wrong suffered or injury 
sustained suchas may be lawfully compensated for in 
money?”’ But this court has never held that one 
should be compelled to pay ‘‘smart money” as exem- 
plary damages, or any damages, by way of punishment 
merely. Damages to be awarded can never exceed 
what shall compensate for the injury done. Compen- 
sation to the plaintiff is the purpose in view, and any 
instruction which may lead the jury to suppose that 
they have the right to go beyond that, and that they 
may punish the defendant by compelling him to pay 
“smart money” is erroneous. ‘The court did indeed 
charge the jury that “‘ these damages are awarded as 
compensation to the plaintiff,’ but nowhere in the 
charge did the court instruct the jury that all that 
Dlaintiff could claim was the amount which should 
compensate him for the wrongs he had suffered, and 
under the charge as given the jury might well have 
understood that they had the right, if they found that 
the defendant had acted wantonly and maliciously, to 
punish the defendant in their discretion, and make 
him “smart” for his illegal, wanton and malicious 
conduct. The verdict is $1,200. It is a large sum, but 
itis not within our province to disturb it for that rea- 
son; but we could take it into consideration as bearing 
upon the question whether the jury may or may not 
have awarded damages by way of punishment. In 
Mooney v. Kennett, 19 Mo. 551, the use of the words 
“smart money,’’ as applied to exemplary damages, was 
held erroneous. The rule laid down by this court in 
regard to exemplary damages is harsh enough in many 
instances, and quite often there is no doubt that the 
jury, left without any more fixed and definite rule, 
have visited upon the wrong-doer an amount of dam- 
ages much beyond the injury suffered, or that which 
would more than compensate forall the injury done. 
The rule should not be extended. No rule can be laid 
down properly measuring or limiting the damages al- 
lowable in cases where exemplary damages may be re- 
covered, except, as has been said, “‘ they must not be 
oppressive or such as shock the sense of fair-minded 
men,” but the jury must understand in all cases that 
they are not justified in going beyond an amount that 
shall fairly compensate the party entitled to them. 
We think the charge open to the objection made. 
Mich. Sup. Ct., June 10, 1892. Stuyvesant v. Wilcox. 
Opinion by Long, J. 


GIFT—DELIVERY—CHANGE OF POSSESSION.—House- 
hold furniture which was the property of the claim- 
ant’s father was in the possession of the claimant’s 
husband, and was in a house where the husband re- 
sided with his wife, the claimant. The father, being 
at the time with the claimant in a room where some of 
the furniture was, verbally gave the furniture to the 
claimant by words of present gift. The father then 
went awayffrom the house, leaving the claimant in the 
room. There was no manual delivery of the furniture 
to the claimant, and after the gift the furniture still 
remained in the house where the claimant and her bus- 
band continued to live. Held, that manual delivery of 
the furniture wag ::ct necessary to complete the verbal 
gift, and that there had beer. such a change of posses- 
sion from the claimant’s husband to the claimant, cou- 
sequent upon the gift, as was sufficient to effectuate it. 
Q. B., 1892, 582. Kilpin v. Ratley. 


MARRIAGE—SPECIFIC PERFORMANCE—PAROL CON- 
TRACT.— Where a husband, against whom his wife has 
filed a petition for divorce upon the ground of adultery, 
asking for alimony and counsel fee, enters into an 
agreement with his wife in and by which he promises 
that if she will dismiss ber suit and return to him, 
and live with him as his wife, he will execute 
aud deliver to her a deed for the house and lot in and 








upon which they had been living, and she accepts his 
offer, dismisses her suit, and returns to his home in 
good faith, he will be required to specifically perform 
such contract, even though it be by parol. It is not 
contrary to public policy as understood in this State, 
notwithstanding it may be so regarded in others, to 
maintain the integrity of such contracts. In Mer- 
rill v. Peaslee, 16 N. E. Rep. 271, it was held by a di- 
vided court (im Massachusetts) that such contracts 
ought not to be enforced. ‘To the same effect is the 
case of Copeland v. Boaz, 9 Baxt. 223. But | take it 
for granted from what has been said by the courts of 
this State respecting agreements between husband and 
wife looking to their separation, that agreements pro- 
viding for the peaceable continuance of their marital 
relations would be most certainly sustained. In the 
case of kmery v. Neighbor, 7 N. J. Law, 142, the court 
held that covenants which purported to be tripartite 
(the husband being one party, the wife another and a 
proposed trustee a third), in the execution of which 
the third party did not join, were inoperative and void. 
but said: **‘ Where a husband, by articles, places money 
in the hands of trustees for the sole and separate use 
of the wife, and to be subject to her sole order and 
disposition, although the articles of agreement may be 
wholly inoperative as an article of agreement, in con- 
sequence of the trustees never signing the same, yet if 
the wife, upon the faith of this agreement, lived sepa- 
rate and apart from her husband, and at her death 
makes a testamentary disposition of his money, her 
administrator may recover it from the said trustee, 
and her husband will not be entitled to it.”’ In Calame 
v. Calame, 25 N. J. Eq. 548, after a careful review of 
the authorities, the Court of Errors and Appeals de- 
cided: “Anagreement in writing, made by a husband 
who had deserted his wife, to give her certain lands 
and money in lieu of her claim upon him for mainten- 
ance, the offer having been accepted by the wife, will, 
onadivorce being granted, be enforced in equity.”” In 
Adams v. Adams, 91 N. Y. 381, it was held: * Plaintiff 
having commenced an action against defendant, her 
husband, for divorce a vinculo, and having examined a 
witness conditionally, who testified to the acts of 
adultery charged, in consideration of his executing to 
her father, for her benefit, a note for $1,000, agreed to 
and did discontinue the action, without costs. In an 
action upon the note, held, that it was given fora good 
consideration,and was valid; that the transaction could 
not be regarded as against public policy.”’ The court 
further observes: ‘‘ Weare unable to perceive on what 
ground the arrangement can be regarded as against 
public policy. It tends to restore peace and harmony 
between husband and wife, and renew their conjugal 
relations. Agreements to separate have been regarded 
as against public policy, but it would be strangely in- 
consistent if the same policy should condemn agree- 
ments to restore marital relations, after a temporary 
separation had taken place. While the law favors the 
settlement of controversies between all other persons, 
it would be a curious policy which should forbid hus- 
band and wife to compromise their differences or pre- 
clude either from forgiving a wrong committed by the 
other.”” To the same effect are Phillips v. Meyers, 82 
Ill. 67; Reamey v. Bayley (Penn.), 11 Atl. Rep. 438; 
Hart v. Hart, 18 Ch. Div. 670. N. J. Ct. Chan., May 
12, 1892. Barbour v. Burbour. Opinion by Bird, V.C. 


MORTGAGE—USURY AS DEFENSE. —A mortgagor whe 
has conveyed the mortgaged land to the mortgagee, in 
consideration of a release from personal liability on 
the mortgage debt, cannot afterward attack the mort- 
gage on the ground of usury, since the conveyance con- 
stitutes a voluntary payment of the entire debt. Usury 
in amortgage cannot be taken advantage of by a judg- 
ment creditorof the mortgagor. If the transaction 
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which resulted in the conveyance of the mortgaged 
premises to the mortgagee, in consideration of the re- 
lease of the mortgagor from the mortgage debt, is up- 
beld, the contract claimed to be usurious is, as between 
them, settled and closed up, and the mortgagor can no 
longer avail himself of the defense of usury. The par- 
ties stand in the same relation to each other as though 
there had been a voluntary payment by the mortgagor 
of the entire mortgage debt. After making such pay- 
ment he was no longer in a position to invoke the pe- 
pal provisions of the usury laws. So long as any por- 
tion of the debt remained unpaid usury could be set 
up, at least by way of defeating the collection of the 
balance still due. But the mortgagor was at liberty to 
pay the debt if he could, and having done so his right 
to enforce the statute was at an end. Nor can Mason 
set up or avail himself of the charge of usury. While 
that defense might be set up by the debtor or those in 
privity with him, a junior incumbrancer, by virtue of 
a judgment lien, is not in privity with the mortgagor, 
so as to beable to set up the defense in his own behalf. 
This is so completely settled by our decision in Union 
Nat. Bank v. International Bank, 123 111. 510, as to re- 
quire no discussion here. Nor is the situation at all 
changed by the relief granted to Hoyt under the 
prayer of the amended and supplemental bill. Mason’s 
right to redeem is conceded, and by said bill he prayed 
and of course consented that Hoyt be permitted to re- 
deem from the sheriff's deed to him, and thus be 
placed in his_shoes, so as to be entitled in his stead to 
redeem from Pierce. Hoyt thus became, in legal ef- 
fect, Mason’s assignee of his right to redeem, and the 
right thus obtained by him is no broader and involves 
no incidents wh.ch did not belong to it while in Ma- 
son’s hands. As Mason was in no position to set up 
the alleged usury, neither is Hoyt, who, so far as the 
decree allows him to redeem, stands merely in the 
place of Mason. Ill. Sup. Ct., June 20, 1892. Musonv. 
Pierce. Opinion by Bailey, C. J. 


MUNICIPAL CORPORATIONS—DEFECTIVE SIDEWALK 
—BILL-BOAKD.—A bill-board standing by a sidewalk in 
such a decayed condition as to make it unsafe for per- 
sons to pass on the walk, renders the walk defective, 
within the meaning of the acts of the twenty-second 
General Assembly,chapter 25, section 1, which requires 
actions against municipal corporations for personal in- 
jury resulting from defective streets or sidewalks to 
be brought within six months, unless written notice 
specifying the place and circumstances of the injury be 
served on the corporation witbin ninety days after the 
injury occurred. It is the duty of a city to keep its 
streets open and in repair and free from nuisance. 
Code, § 527. It is also its duty to maintain its side- 
walks in a reasonably safe condition. Thomas v. 
Brooklyn, 58 Iowa, 440; Beazan v. Mason City, id. 234. 
This duty extends not merely to the surface of the 
street or walk, but to those things within its control 
which endanger the safety of those using the street or 
walk properly. It may not be the duty of the city to 
open to public travel a given street to its full width, 
and it may not be its duty to construct a sidewalk 
thereon, but when it has assumed that obligation it 
should make the street and the walk reasonably safe 
forthe uses for which they are intended. A *‘ defect” 
is defined to be a “* want or absence of something nec- 
essary for completeness or perfection.”” Webst. Dict. 
lt also includes the idea of a fault or want of perfec- 
tion. In the statutory sense a street or sidewalk is de- 
fective when it is not in a reasonably safe condition 
for the use for which it is intended. That condition 
may bedue to improper construction, to poor materials 
or other causes. It may be due to the presence of 
something which is a mennce to the safety of the users 
of the way, as well as to imperfect construction or the 





absence of needed labor or material. In Drake v. 
Lowell, 13 Mete. (Mass.) 292, the city was held to be 
liable for damage caused by the fall of an awning 
which extended over the sidewalk, although the walk 
under the awning was in good condition. The statu- 
tory liability of the defendant in that case was much 
like that of defendantin this. In Jones y. Boston, 104 
Mass. 75, the case last cited and other cases were re- 
viewed, and it was said that adanger from the inse- 
cure condition of the awning may reasonably be 
treated as arising from a defective or unsafe condition 
of the sidewalk. In this case the bill-board was nota 
part of the street, nor of the sidewalk, but it wasin 
the street and subject to the control of defendant. It 
made the sidewalk near it unsafe, and caused the in- 
juriesin question.  Itis immaterial, for the purposes 
of this case, whether the defect be said to have been 
in the street or sidewalk, or both, although as the bill- 
board made the walk unsafe, that may be said to have 
been “defective,” within the meaning of the statute. 
This conclusion is strengthened by the evident pur- 
pose of the statute. That was designed to give the 
municipal corporation such notice of injuries for which 
it is claimed to be liable as will enable it to investigate 
the injuries, and the circumstances under which they 
were received, while witnesses who knew and remem- 
ber the facts can be found, to the end that fraud may 
ba prevented and justice be done. It would be as im- 
portant to the corporation to have notice of an injury 
which resulted from the falling of boards upon a side- 
walk as though it resulted froma broken or missing 
board. There is no reason to presume that the statute 
was intended to exclude one case and include the 
other. Towa Sup. Ct., May 20, 1892. Blivens v. City of 
Sioux City. Opinion by Robinson, C. J. 


NATURAL GAS WELL—DIVERSION OF GAS FROM AD- 
JOINING LAND—INJUNCTION OF ACT MADE A CRIME. 
—A person who hasa natural gas well on his premises 
has the right to explode nitro-glycerine therein for the 
purpose of increasing the flow, although such explo- 
sion may have the effect to draw gas from the land of 
another. It has been settled in this State that natural 
gas, when brought to the surface of the earth and placed 
in pipes for transportation, is property, and may be 
the subject of inter-State commerce. State v. Indiana 
& Ohio Oil, Gas & Min. Co., 120 Ind. 575. Water, pe- 
troleum, oil and gas are generally classed by them- 
selves as minerals possessing in some degree a kindred 
nature. As to whether the owner of the soil may dig 
down and divert a well-defined subterraneous stream 
of water, there is much diversity of opinion and con- 
flict in the adjudicated cases, but the authorities agree 
that the owner ofa particular tract of land may sink a 
welland appropriate to his own use all the percolating 
water found therein, though if may entirely destroy 
the well on his neighbor's land. Ang. Water-Courses, 
$112; Hanson v. MeCue, 42 Cal. 303; Wheatley v. 
Baugh, 25 Peun. St. 528; Frazier v. Brown, 12 Ohio St. 
302; Acton v. Blundell, 12 Mees. & W. 324; Delhi v. 
Youmans, 50 Barb. 316; Mosier v. Caldwell, 7 Nev. 363; 
Railroad Co. v. Peterson, 14 Ind. 112; City of Green- 
castle v. Hazelett, 23 id. 186. It is a familiar maxim 
that in conten plation of law, land always extends 
downward as well as upward, so that whatever is in a 
direct line between the surface of any land and the 
center of the earth belongs to the owner of the sur- 
face. Mr. Angell says that it would seem to follow 
from this maxim that whether what is subterranean 
be solid rock, mines or porous soil, or salt springs, or 
part land and part water, the person who owns the 
surface may dig therein, and apply all that is there 
found to his own purposes ad libitum. See. 109, Ang. 
Water-Courses. Upon this prjnciple, it was held by 
this court in the case of Railroud Co. v. Peterson, 
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supra, that if an adjoining land-owner, in lawfully 
digging upon his own land, draws the water from the 
land of another, to his injury, such injury falls within 
the description of damnum absque injuria, which can- 
not become the ground of an action. In the case of 
Haldeman v. Bruckhart, 45 Penn. St. 514, it was said: 
“The purchaser of land in which there are unknown 
subsurface currents must buy in ignorance of any ob- 
stacle to the full enjoyment of his purchase indefi- 
nitely downward, and the purchaser of land in which 
a spring arises, ignorant whence and how the water 
comes, cannot bargain for any right to asecret flow of 
water in another's land.””. Mr. Gould, in his work on 
Waters (2d ed., § 291), says: ** Petroleum oil, like sub- 
terranean water, is included in the comprehensive idea 
which the law attaches to the word ‘land,’ and is a 
part of the soil in which itis found. Like water, it is 
not the subject of property, except while in actual oc- 
cupancy, and a grant of either water or oil is not a 
grant of the soil, or of any thing for which ejectment 
willlie.” In recognition of the principles here an- 
nounced in the case of Brown yv. Vandergrift, 80 Penn. 
St. 142, it was said by the court that *‘the discovery of 
petroleum led to new forms of leasing lands. Its fugi- 
tive and wandering existence within the limits of a 
particular tract was uncertain, and assumed certainty 
only by actual development founded upon experi- 
ment.’’ What is said of the fugitive character of per- 
colating water and of petroleum oil applies with 
greater force to natural gas. In the case of Gas 
Co. v. De Witt, 1380 Penn. St. 235, it was said: 
“Water and oil, and still more strongly gas, may 
be classed by themselves, if the analogy be not too 
strong, as mineral ferre nature. In common with 
animals, and unlike other minerals, they have the 
power and the tendency to escape without the vo- 
lition of the owner. Their fugitive and wandering 
existence within the limits of a particular tract is un- 
certain. * * * They belong to the owner of the 
land, and are part of it, so long as they are on or in it, 
and are subject to his control, but when they escape 
and go into other land, or come under another's con- 
trol, the title of the former owner is gone. Possession 
of the land therefore is not necessarily possession of 
the gas. If an adjoining or even a distant owner drills 
his own land and taps your gas, so that it comes into 
his well and under his control, it is no longer yours, 
but his.”” It is not denied by the appellee in this case 
that the appellants have the perfect legal right to sink 
a wellinto their own land, and draw therefrom all the 
gas that may naturally flow to it, but he contends that 
they have no right to explode nitro-glycerine in the 
well to increase the natural flow. When it is once con- 
ceded that the owner of the surface has the right to 
sink a well and draw gas from the lands of an adjoin- 
ing owner, no valid reason can be given why he may 
not enlarge his well by the explosion of nitro-glycerine 
therein forthe purpose of increasing the flow. The 
question is not asto the quantity of gas he may take, 
but it is a question of his right to take the gas at all. 
So far as this suit seeks to enjoin the appellants from 
exploding nitro-glycerine in their gas well, upon the 
grovud that it will increase the flow of the gas to the 
injury of the appellee, it cannot, in our opinion, be 
sustained. Therule that the owner has the right to 
do as he pleases with or upon his own property is sub- 
ject to many limitations and restrictions, one of which 
is that he must have due regard fov the rights of 
others. It is settled that the owner of a iot may not 
erect and maintain a nuisance thereon, whereby his 
neighbors are injured. But if he does so, and the in- 
jury sustained by such neighbor cannot be adequately 
compensated in damages, he may be enjoined. Owen 
v. Phillips, 73 Ind. 284. Ind. Sup. Ct., April 27, 1892. 
People’s Gas Co. v. Tyner. Opinion by Coffey, J. 








PARTY WALLS—LIABILITY OF CO-OWNER IN TEARING 
DOWN BUILDING.—Plaintiff and defendant were own- 
ers of a party wall standing equally on the land of 
each. Defendant, wishing to tear down her building 
and erect another, informed plaintiff of her intention, 
and made liberal proposals looking to the protection of 
the wall. These proposals were all declined, where- 
upon defendant notified plaintiff that in twenty days 
she would tear down her building, and that he must 
co-operate with her in protecting the wall, which he 
declined todo. Defendant did not touch the party 
wall, but built a new one eleven inches from it, such 
distance being required in order to build a foundation 
for the new building sufficient to support it. The old 
wall was shored up by defendant’s workmen. The 
work of building was done in a skillful and careful 
manner. Held, that whatever injury was done plain- 
tiffs house was damnum absque injuria. It is well set- 
tled that the owner of land adjacent to another cannot 
remove the earth upon his own Jand sous to withdraw 
the support of his neighbor's soil. If he attempts to 
do so he may be enjoined, or if done he is responsible 
in damages. This right is ex jure nalurce, but it applies 
only to land in its natural state. By both the ancient 
and present common law A. cannot dig a pit upon his 
land so near the edge of it that B.’s land will tumble 
into it, but this rule does not apply where Bb. has bur- 
dened his land with artificial weight, as by a building. 
It is strictly confined to cases where he has not thus 
increased the lateral pressure. The adjoining owner 
cannot, by changing the natural condition of his land, 
take away his neighbor’s right to the use he could have 
made of it, in the absence of such change. He cannot 
load down his own soil so as to require the support of 
his neighbor's. In sucha case the owner of the im- 
proved land can only hold the adjoining owner liable 
fora negligent use of his property, or where there is a 
failure to apprise him of the intended use, and it is 
reasonably certain injury will result to him by reason 
of it. In this case the appellee merely made use of her 
own property. She notified the appellant of her inten- 
tion, and used reasonable care in the execution of it. 
Kent says: “Ifthe owner of a house in a compact 
town finds it necessary to pull it down, and remove the 
foundation of his building, and he gives notice of his 
intention to the owner of the adjoining house, he is 
not answerable for the injury which the owner of that 
house may sustain by the operation, provided he re- 
move his own with reasonable and ordinary care.’ 5 
Kent Com. 437. It is said however that aright may 
be acquired in the form of an easement to support 
from an adjoining building; that the right of each 
owner in the use of his own property is then so far 
qualified that he cannot take away this support, how- 
ever prudent and careful he may act in doing so, with- 
out furnishing absolute protection in some way, and 
that this right of the adjoining owner is absolute in 
its character. We cannot assent to such a doctrine. 
It would be arule at war with reason and justice. It 
would make the owner an insurer of his neighbor's 
house in case he desired to take down his own, or was 
compelled to remove it owing to its condition. It 
would make him liable for all damage, however care- 
fully he may haveacted. Ii would in great measure 
prevent allimprovement. Whatever may be the Eng- 
lish doctrine, such a rule has not been and should not 
be adopted in achanging, growing country like this, 
any more than the doctrine of ancient lights which has 
been rejected. If A. and B. buy adjoining houses, and 
that of A. is supported by a wall altogether upon B.’s 
land,and belonging to him,an easement as to such 
support may exist or arise in A.’s favor. B. purchases 
with a knowledge of it, and takes any existing burden. 
This was the case in Henry v. Koch, 80 Ky. 391, but 
this one is quite different. It is difficult to see how an 
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easement or prescriptive right can be acquired to the 
lateral support of another's building, when that of each 
owner is altogether upou his own land. Each hasa 
right to build, and the one cannot prevent the other 
from deriving the benefit of such support. It cannot 
be said it has existed with his consent, and that a 
grant and right to the use is to be presumed from lapse 
of time because the owner of the alleged servient es- 
tate has had no right in the meantime to prevent such 
abenefit. He cannot with any effect raise his voice 
against it. It must result, or he cannot use his own 
property and have a building of his own. A right by 
prescription results from acquiescence—this is its basis 
—and it seems to us none is to be implied where the 
adverse party has no right and can invoke no remedy 
to prevent it. There is no encroachment upon his 
rights, no adverse user, and nothing being done to en- 
able him to resort to a legal remedy. The other party 
cannot properly be said to be enjoying something so 
as to invest him with the legal right to such enjoy- 
ment, when no power exists to prevent it. A man im- 
proves his property knowing there must be changes in 
the improvement adjoining it, and it would be a harsh 
and unjust rule if he could improve as he chooses and 
tie his neighbor down from doing so, however careful 
he may act. Ifthe latter proposes to remove his build- 
ing, and injury is likely to result therefrom to the 
building of his neighbor, he must notify him of bis in- 
tention, that he may look to his own protection, and 
in making the removal or erecting a new building he 
must use reasonable care and precaution to protect that 
neighbor, but if all this is done, and yet injury results, 
it isdamnum absque injuria and no action will lie. Ky. 
Ct. App., June 9, 1892. Clemens v. Speed. Opinion by 
Holt, C. J. 


SLANDER—INSTRUCTIONS—JUSTIFICATION.—Though 
it is the rule that, in an action for slander, defendant 
must prove his answer of justification beyond a reason- 
able doubt, yet it was prejudicial error to so emphatic- 
ally iterate and reiterate that rule in charging the jury 
as to mislead them by creating the impression that the 
rule was to be acted on to the exclusion of all other 
rules. The court repeated in seven or more of the in- 
structions the statement that the appellant must prove 
the material facts in his answers of justification be- 
yond a reasonable doubt. [n some of the instructions 
very strong and emphatic language was employed. 
Thus in one of the instructions it is said: ‘To sus- 
tain the plea of justification relied upon by the appel- 
lant in this ease, in so far as the same alleges the truth 
of the charge, it is necessary that all of the material 
allegations of the same shall be established to the sat- 
isfaction of the jury beyond a reasonable doubt, and 
forthe purpose of determining that question you may 
properly regard the plaintiff as placed upon trial under 
an indictment by the grand jury of the county upon 
the charge of criminal embezzlement.”’? In another in- 
struction itis said: ‘The plaintiff occupies the same 
position, so far as the degree of proof is concerned, un- 
der the answers of justification upon the grounds of 
the truth of the charge, as if he were on trial upon an 
indictmeut for the embezzlement of the money of the 
bank for whom he was acting as cashier, and I there- 
fore instruct you as a matter of law that, wherea plea 
of justification in an action for slander charges the 
plaintiff with the crime of embezzlement, the defend- 
ant must prove the guilt of the plaintiff beyond a rea- 
sonable doubt.” Weall agree that these instructions 
went further than the law warrants in asserting that 
the position occupied by the plaintiff was the same as 
if he had been on trial upon an indietment. At all 
events we are clear that the iteration and reiteration 
of the statement so emphatically made, that the plea 
of justification must be proved beyond a reasonable 


doubt, gave the statement undue prominence, to the 
prejudice of the appellant. The repetition of a state- 
ment soemphatically and strongly made is very likely 
to mislead a jury by creating the impression that the 
judge intends that the statement made by him shall 
control and be acted upon to the exclusion of other 
rules. In Powell v. Messer, 18 ‘lex. 401, it was said: 
“ Where the judge has embodied in his charge rules of 
law applicable to the case, in such form as to give to 
each no more than its due relative prominence, to re- 
peat portions of the charge in the form of distinct and 
independent propositions may not unfrequently have 
the effect to give to the principles thus enunciated un- 
due prominence and importance in the minds of the 
jury, and thus mislead them in the application of 
the law to the evidence. It is a manifest duty of 
the court to guard against such a consequence.” It is 
probably true that there are cases where the rule 
stated should not apply, but the case before us isa 
close one upon the evidence, and we are unable to es- 
cape the conclusion that the trial court, by so often re- 
peating the doctrine so broadly and strongly stated, 
imposed a greater burden upon the appellant than the 
law requires him to bear. Ind. Sup. Ct., April 23, 1892. 
Fowler v. Wallace. Opinion by Elliott, C. J. 
STATUTE—MARGARINE—“‘ EXPOSURE FOR SALE.’’— 
Section 6 of the Margarine Act of 1887 provides that if 
margarine be exposed for sale by retail, there shall be 
attached to each parcel thereof so exposed, and in such 
manner as to be clearly visible to the purchaser, label 
marked, in printed capital letters, not less than one 
and a half inches square, ‘‘Margarine.’’ Held, that 
there may bean ‘‘ exposure for sale’’ within the mean- 
ing of this section, although the margarine itself is not 
exposed to view, and it is sufficient if there isan ex- 
posure forsale of «a package or parcel of margarine 
wrapped up in paper, though the purchaser may not be 
uble to see the margarine itself. I think, if it had not 
been for the case of Crane v. Lawrence, 25 Q.B. Div. 152, 
I should myself have felt no difficulty whatever about 
the matter, but according to the report of that case in 
the Law Journal (59 L. J.110, M. C.) the learned judges 
are not made to say that they think that the intention 
of the statute was that the margarine itself should be 
exposed to view. Now, dealing with the second part 
of the section, that would seem to show that the mar- 
gariny itself need not be exposed to view. In our 
judgment that part of the section applies to marga- 
rine, Whether itis what has been called naked or wrap- 
pedinaparcel. If it is put out and exposed for sale in 
the ordinary sense of the word, and is a parcel of mar- 
garine exposed for sale, then it requires the label, as 
mentioned in the second part of thesection. Per Law- 
rence, J. ** Exposure for sale”’ is a well-known term, 
und I do not see any necessity to cut itdown to ‘ex- 
posure to view for sale,’’ or ‘‘ exposure to sale without 
any wrapping or paper.”’ Per Wright, J. Q. B. Div., 
Feb. 2, 1892. Wheat v. Brown. 66L. ‘I. Rep. (N. S.) 464. 


TELEGRAPH COMPANIES—CONTRACT—CONSTRU CTION 
—-SPECIFIC PERFORMANCE.—(1) A contract between x 
telegraph company and a business firm recited that, in 
consideration of the surrender by the firm of a valu- 
able existing telegraphic contract, it should have the 
privilege of putting up, at its own expense, on the 
poles of the company, a wire between New York and 
Philadelphia, for its own use and that of its licensees, 
not exceeding four in number, such licensees not to be 
telegraph or railroad companies, bankers or stock or 
exchange brokers; that in consideration of being al- 
lowed to use the wire when not in use by the firm or 
its licensees, the company would keep it in working 
order free of charge; that on the expiration of ten 
years the wire should become the property of the com- 





pany, and that thereafter the.ccompany would lease it 
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to the firm “ for 2600 per annum, payable quarterly,’ 
*‘upon the same terms in all otber respects as if the 
wire had not been given up,’ and that no assignment 
by the firm of their rights under the contract should 
give their assignees the right to demand a lease of the 
wire after the expiration of the ten years. Held, that 
the contract, after the expiration of that time, was 
not terminable by the company at the end of any year, 
but gave the firm an absolute right, on paying the 
yearly rental, to use the wire so long as the company 
should maintain a telegraph line between the two 
cities. Fuller, C. J., and Brewer, J. dissenting. (2) 
The fact that, owing to the increase of population in 
the two cities, and the absence of competing telegraph 
lines, the value of the use of the wire had increased 
greatly beyond the agreed rental, does not render ap- 
plicable the rule that, in cases of great hardship, equity 
will not decree specific performance. Fuller, C. J., 
and Brewer, J., dissenting. (3) Repeated actions at 
law for damages would not be an adequate remedy for 
the refusal of the company to carry out the contract, 
and the only effective relief is adecree in equity defin- 
ing the rights and liabilities of the parties and compel- 
ling their observance. U.S. Sup. Ct., May 16, 1892. 
Franklin Tel. Co. v. Harrison. Opinion by Har- 
lan, J. 

ee ee 

CORRESPONDENCE. 

Uxsust TECHNICALITY—DEMEANOR OF JUDGES. 
Editor of the Albany Law Journal: 

A motion, which illustrates how law is administered 
by midsummer Supreme Court judges in New York 
city, was decided at Chambers on Thursday of last 
week. An order in supplementary proceedings had 
been served upon a judgment debtor. He had not 
obeyed the order, and for upward of six months prior to 
the time the motion was made process servers had been 
diligently attempting to serve an order upon him to 
show cause why he should not be held in contempt for 
disobeying the first order. The order to show cause 
had been renewed from time to time since October 
last, and the plaintiff had expended in procuring ser- 
vice, Lam told, about $100. The judgment debtor had 
evidently been hiding, and seeking to avoid service. 
Service was finally accomplished, and when the order 
to show cause came up before the Special Term, at 
Chambers, the judgment debtor's attorney raised the 
question that the order to show cause, and the affida- 
vitson which the same had been granted, were not 
folioed, and that he had returned the same therefore 
within twenty-four hours after their service upon him, 
and the learned judge presiding at the court, for that 
cause, and for that cause only, denied the relief. Now, 
while within rule 19 of the Rules of Practice, it can be 
contended, with some show of reason, that the order 
of the court was under a strict construction correct, 
yet under the peculiar circumstances of the case, it is 
ubout as glaring a case of the surrender of the sub- 
stance of justice to the form, as could have been found 
under our old common-law practice, When ghosts from 
Tidd’s Practice stalked over the land. That a court 
should be sosolicitous for the rights of the party in 
contempt of its order is indeed strange. It has been 
wellsaid by the late presiding justice of the General 
Term in this department that “ the true object of tech- 
nical rules is to promote justice or prevent injustice. 
When they fail in these ends, and come to eat like rust 
into the substance of justice, courts should never en- 
courage or enforce them.’’ Perhaps the readers of 
your journal will say, “Another beaten and disap- 
pointed attorney, grumbling at the court;”’ but, Mr. 
Editor, I was neither the attorney nor counsel of 
either of the parties in the proceedings herein described, 
and had only che interest of an on-looking lawyer. 


| and reputation to be defamed.”’ 








In this connection, some comment as to the personal 
demeanor of (he judges who preside in the Supreme 
Court, at Chambers, in New York, may uot be out of 
place. That they dispatch a large amount of legal 
business, and considering the large amount of work 
done, do it reasonably well, must be conceded. How- 
ever, it is a subject of general remark among attorneys, 
and there are the most convincing reasons to believe, 
that one of their conceptions of the high duties of a 
judge isto bully, belittle and humiliate attorneys. It 
is true that some of the leading attorneys here are list- 
ened to attentively, and treated with courtesy by the 
judges, but the ordinary young and inexperienced law- 
yer receives at their hands about as much courtesy as 
the police justice accords toapickpocket. Ifthe law- 
yers would but display a tithe of the courage and _ in- 
dependence which they have ever shown in the other 
affairs of life, in rebuking such petty tyranny on the 
part of judges, such conduct would svon bring the hand 
of punishment upon its perpetrators. Our tame sub- 
mission to such treatmentis a marked evidence of the 
decay in our day of the high spirit which formerly 
characterized our profession. It would be well for 
these arbitrary persons who occupy the high position 
of judges of the Supreme Court to learn that it is no- 
ble to do justice, but that it is nobler to do justice 
kindly and in the spirit ofa gentleman. 

A SUBSCRIBER. 

New York, July 18, 1892. 


ne ee 
NOTES. 
a is a Chicago man who no doubt sympathizes 
with ex-President Cleveland is his efforts to prevent 
his infant daughter being made too much of a public 
character. This gentleman’s name is Davis, and be lives 
on the stylish Milwaukee avenue in the Windy City. His 
experience with a photographer in defense of his baby 
has led him to bring suit for damages against the cam- 
eraman. When Mr. Davis recently became a fond 
parent one of the first things to be done, of course, was 
to have a picture taken of the baby. According to a 
not uncommon custom in infant portraiture, the pic- 
ture was nude. Of course Mr. Davis thought his baby 
the most beautiful one ever born, so what was his sur- 
prise on passing the photographer’s studio one day to 
see the infant’s picture displayed in the window, with 
this legend attached to one of her pretty toelets: ‘An 
ugly baby will sometimes make a pretty picture.’’ 
There was his idolized daughter’s form on view to all 
the myriads of the unwashed, with libel added to in- 
jury. As it was putin the legal papers afterward drawn 
up, the statement insinuated “that said Edna Davis 
was anugly baby, aud caused her honesty, integrity 
When Mr. Davis re- 
monstrated with the photographer, the latter refused 
to remove the picture and the objectionable sign from 
his window, and high words ensued. Soon after an- 
other portrait of Miss Edna appeared in the window, 
with this derisive motto appended: ‘ My pop thinks 
he owns the earth.”’ This, the legal paper said, ‘in- 
sinuated that the said Fdward A. Davis was an over- 
bearing, avaricious, dishonest man, claiming more than 
he was lawfully entitled to.’ Even after this Mr. Da- 
vis took no more severe measures than remonstrance 
with the photographer. More high words ensued, and 
the next addition to the free art gallery in the window 
was a picture of Mr. Davis himself, with the inserip- 
tion: “All cowards carry a gun; [ hear that you carry 
one.’ This settled the business, and Mr. Davis de- 
cided to bring suit, with the result that the photo- 
grapher is now held in $1,000 bonds to await the out- 
come of the trial. A sympathetic public will devoutly 
pray that the injured father may succeed in obtaining 
substantial damages.—Buffulo Dnquier 
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CURRENT TOPICS. 


- fifteenth annual meeting of the American Bar 

Association will be held at Saratoga Springs, 
on Wednesday, Thursday and Friday, August 24, 
25 and 26. The _oosamgie! address will be deliv- 
ered by John F. Dillon. Papers will be read by 
John W. Cary, of Chicago, on ‘‘ Limitation of Leg- 
islative Power in Respect to Personal Rights and 
Private Property,” and by William L, Snyder, of 
New York, on ‘* The Problem of Uniform Legisla- 
tion in the United States.” Mr. Snyder is favorably 
known to the profession as the author of a novel 
treatise on ‘The Geography of Marriage and 
Divorce.” He is a member of the existing commis- 
sion in this State on uniformity of legislation. The 
annual address will be delivered by John Randolph 
Tucker, of Virginia, who made so favorable an im- 
pression in this city by his address at the Law 
School commencement last June. Several questions 
debated at the last annual meeting were laid over 
until this year, including the question of abolishing 
or modifying the jury system. Considerable acri- 
mony has at times been developed in the debates at 
these meetings, and it is a wise plan to hold them 
at Saratoga, where Nature, in those cooling and lax- 
ative springs, has furnished a convenient and 
agreeable means of preventing any deleterious effect 
upon the human physical system from any extraor- 
dinary outburst or restraint of the passions raised in 
debate. The commission on uniformity of legis- 
lation has extended an invitation to the similar 
commissions of other States to meet it at Saratoga 
on the 24th of August, and much interest is ex- 
pected from the consultations and discussions of 
these novel bodies, 

The most surprising and Protean question of this 
era is that of the causes and prevalence of crime. 
Men have long been accustomed to declare and be- 
lieve that civilization, education, temperance and 
industry are potent preventives of crime; that most 
of the crimes in this country are committed by those 
who are not native to this soil, and that the Eastern 
and Middle States are much more virtuous and or- 
derly than the Southern and Western. But a recent 
bulletin issued by the census bureau scems to cast a 
good deal of doubt upon, if not to dispel, some of 
these opinions. It appears that on June 1, 1890, 
there were 82,329 prisoners in the United States, of 
whom 7,386, or 8.97 per cent, were charged with 
homicide, and 393 of them were women; 4,425 were 
white persons; 2,789 negroes; 94 Chinese, 1 Jap- 
anese, and 92 Indians. As to nativity, 3,157 of the 
whites were born in the United States, 1,213 were 
foreign born, and the birthplace of 55 was un- 
known. Ofthe homicides committed by white men 
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and women, 56.14 per cont is pram to the native 
white element, and 61.73 per cent to those who 
could both read and write. It has been popularly 
believed that the cultivation of the soil induces vir- 
tue and order, but in this list the name of the hon- 
est and laborious farmer leads all the rest, and dis- 
tances them, So far as occupations are stated, 
1,893 agriculturists languish in the prisons, while 
other occupations are represented as follows: Offi- 
cial, 38; lumber, 29; mining, 212; fisheries, 19; 
trade and commerce, transportation, 380; 
manufacturers and mechanical industries, 1,086; 
personal service, 690; unskilled labor, 2,253; mis- 
cellaneous, 21. The number employed at the time 
of arrest was 5,659; unemployed, 1,225; unknown, 
467. Of the native white oieieala. three-fifths com- 
mitted their crimes in the North and two-fifths in 
the South,while four-fifths of the foreign-born white 
criminals belong to the North. Of the negroes, 
more than four-fifths belong to the South. It is a 
startling fact, derived from these statistics, that two- 
thirds of the homicides occur in the East. It must 
be remembered however that in the West and South 
there is a fashion of lynching their murderers rather 
than of sending them to prison. Another startling 
inference is that temperance does not seem to be 
conducive to the prevention of murder. Of the 
homicides here tabulated only 1,267 were drunk- 
ards, while 3,829 drank occasionally, and 1,282 were 
total abstainers. So that in the strict sense of the 
word, the great majority of the homicides were 
‘‘temperate ” men. Geographically the crimes are 
assigned as follows: 


173; 


Maryland .. 84 
New Jersey. 738 
Colorado siea ae 
Nebraska ‘cow 
West Virginia 67 
Minnesota 65 
Connecticut H 
New Mexico 

Oregon 

Arizona 

Montana 

Maine.. 

Washington 

Nevada 


Texas. 


Kentucky 
California 
Illinois 
Georgia 
Alabama. 
Louisiana 
‘Tennessee. 
Pennsylvania 
Missouri 
{ndiana 
Mississippi 
Ohio 
Arkansas..... 
Michigan..... 
Kansas. 
Virginia 

South Carolina 
North Carolina 
Wisconsin 


Vermont.... 

South Dakota 

New Hampshire....... 
Utah. 

Rhode Island 

North Dakota 
District of Columbia.. 
Delaware...... ae 
Wyoming 


Florida 
Massachusetts 


Out of all this mass of information we can glean but 
one item that corroborates any previous belief of 
this journal, and that is that Kentucky is a ‘‘ bad ” 


State. But after all, these statistics are incom- 
plete, for as we understand, only some six thousand 
cases have been investigated. 

Our attention has been drawn to an apparent dis- 
crepancy between the holding in Crossman v. Uni- 
versal Rubber Co., 131 N.Y. 686, and that in Oneida 
County Bank, 101 id, 173, on the question whether 
the pendency of an action‘on contract in another 
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State is a bar to a suit on the same cause of action 
in this State, it being clear that the negative is laid 
down in the latter, and it being urged that the af- 
firmative is decided in the former. There can be no 
doubt of the soundness of the holding in the latter 
case, which is sustained by that in Bowne v. Joy, 9 
Johns. 221. But it seems that this doctrine is ap- 
plicable only to actions in personam,and not to actions 
directly in rem, or to actions in personam in which a 
collateral remedy in rem has been resorted to in the 
other State, as for example, attachment. This appears 
to be the distinguishing feature in Crossman v. Uni- 
versal Rubber Co., for in the suit in the other State, 
pleaded in that case, an attachment had been issued, 
and a suit was also pending in chancery for the se- 
questration of defendant’s property for the payment 
of its debts; and although it was shown that the 
attachment had been discontinued, it appeared that 
the chancery suit was still pending, and it did not 
appear that it might not result in realizing payment 
of the claim, and this, the court said, was necessary 
to the validity of the plea. 
observed on the former appeal in the Crossman Case 
(127 N. Y. 34), citing to the same effect Embree v. 
Hanna, 5 Johns. 101, ‘* the plaintiffs may have had 
the means of twice collecting the same debt against 
the defendant.” Bearing in mind this distinction, 
it would seem that there is no real inconsistency be- 
tween the two cases first mentioned, 


The law has some very foolish phrases, and one of | 


” 


them is ‘‘ meliorating waste.” One might as well 
speak of injective phlebotomy. Ifa course of ac- 
tion wastes, it cannot improve the land, and if it 
improves the land it cannot waste it. In a recent 
English case, as the London Law Journal says, “ the 
defendant held a lease of a farm for twenty-one 
years from the plaintiff, in which he had entered 
into the usual covenants to cultivate the farm in a 
good, proper and husbandlike manner, according to 
the best rules of husbandry practiced in the neigh- 
borhood, and that he would use his utmost endeay- 
ors to preserve the game on the premises, and at the 
end of the term would deliver up all fixtures, im- 
provements, etc., to thelessor. The defendant did 
not bind himself to adopt any particular rotation of 
crops. On part of the arable land included in the 
lease the defendant had erected glass-houses, in 
which he cultivated tomatoes, grapes and other gar- 
den produce for the London markets. The plaintiff 
asked for an injunction against the defendant on the 
grounds that this mode of cultivation was not au- 
thorized by the lease, and that it was waste. Mr, 
Justice Kekewich refused to grant the injunction on 
either ground. The user of the land as a market 
garden was not, in his lordship’s opinion, prohib- 
ited by the terms or character of the lease, and if 
there had been any technical waste, it was of the 
ameliorating kind, and caused no injury to the re- 
version. * * * In the new edition of Seton on 


Decrees, page 480, it is laid down that ‘in cases of 
meliorating waste —i. ¢., permanent alteration of 
the character of land or buildings —even though 
the value be increased, or rebuilding a house more 


Otherwise, as the court | 














large than it was before (so that there will be more 
charge for the lessor to repair it. Co. Litt. 53), an 
injunction and an account may be obtained. See 
Yool, 21.’ Obviously there must be some limit to 
the power of the lessee to alter or improve the prop- 
erty, but in the case before Mr. Justice Kekewich 
no permanent harm would be done to the landlord, 
as at the expiration of the term he could have the 
market garden turned into arable land again.” 


The more the facts in the Iams case are developed 
the worse it appears for the military authorities. It 
appears now that there was no semblance nor even any 
pretense of a court-martial. A militia colonel, who, 
we regret to say, is an alleged lawyer, on his own 
responsibility, and as a measure of discipline, 
tortured a man nearly to death because of the utter- 
ance of a foolish, and we grant, a dangerous 
opinion. If this colonel had been allowed to have 
his own way Iams would have died under the 
punishment, and the colonel wonld have been a 
homicide. In which case it would have afforded us 
keen delight to chronicle that he was to be shut up 
where he could do no harm for a quarter of a 
century, and might possibly grow a wiser man. 
Colonel Streator is too little of a lawyer and too 
much of a brute to be allowed at large and in 
authority. We hope he will be prosecuted and 
made soundly to smart. We are not living under 
the rule of the Spanish inquisition. Even flogging 
has been abolished in army and navy. <Any decent 
consideration for human rights and the dignity of 
human nature should have taught this petty tyrant 
better. But it is said that the commanding general 
endeavors to justify the act, and we assume that 
the colonel endeavors to justify it, on the ground 
that Iams’ act was treason, and lending aid and 
comfort to the ‘‘enemy.”” Enemy! What enemy? 
Is Pennsylvania in a state of war against a public 
enemy? If so, why does she not move on his works 
and clear him out? What puerile stuff this is! 
There was no war, and there was no treason. There 
was simply a riot of one body of citizens against 
another; the sheriff was not able to put it down; 
the State at his request sent a few troops to aid and 
countenance him; the ‘‘enemy ” succumbed at once 
and even desired to give the militia a friendly 
reception and feast; most of the militia have gone 
home about their business, and left the “ enemy” 
to go on with their own or not, as they shall feei 
inclined. Iams was simply an ass; a very annoying 
ass, to be sure; but sufliciently punished had he 
been mounted wrong side before, on one of his own 
braying kind, drummed out of camp, and disfran- 
chised, But even this could not lawfully have been 
done—no matter what the statutes of Pennsylvania 
may provide—except as the execution of a sentence 
of a formal court-martial. We deprecate violence, 
but we fear that if Col. Streator had served us in 
this way, and there were no legal remedy or an 1n- 
effectual appeal to a legal remedy, that the old man 
Adam would inspire us to make his fur fly, on our 
own individual responsibility, imitating his bad 
example, 
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NOTES OF CASES. 





N Delaware & A, Teleg. & Teleph. Co. v. State 
of Delaware ex r¢ l. Postal Te legraph- Cable Co., 
Circuit Court of Appeals, Third Circuit, April 21, 
1892, it was held that a Delaware telephone com- 
pany, which furnishes facilities to the Western 
Union Telegraph Company for the transmission of 
telegraphic messages, cannot be excused from 
furnishing like facilities to other telegraph com- 
panies because its license to use the telephones is 
expressly subject to an exclusive license in favor of 
the Western Union Company for the transmission 
of telegraphic messages. The court said: ‘‘It is 
no longer open to question that telephone and tele- 
graph companies are subject to the rules governing 
common carriers and others engaged in like public 
employment. This has been so frequently decided 
that the point must be regarded as settled. While 
it has not been directly before the Supreme Court 
of the United States, cases in which it has been so 
determined are cited approvingly by that court in 
Budd v. New York, 143 U. 8. 517. While such 
companies are not required to extend their facilities 
beyond such reasonable limits as they prescribe for 
themselves, they cannot discriminate between indi- 
viduals of classes which they undertake to serve. 
As common carriers of merchandise may prescribe 
the points between which they will carry and the 
description of goods they will accept, so doubtless 
may carriers of messages limit their business and 
obligations. If therefore the respondent had con- 
fined the use of its telephonic facilities to the car- 
riage of personal messages for individuals, 
excluding those of telegraph companies and others 
who forward messages for hire, the relator would 
probably have no just ground of complaint. As we 
have seen however it did not so limit its business, 
but carried telegraphic messages as well as others, 
The respondent contends however that this was not 
its voluntary act; that the Western Union Telegraph 
Company had acquired rights superior to its own, 
and that it could not therefore exclude this com- 
pany from the use of its facilities. This position 
cannot be sustained, The admission of the Western 
Union Telegraph Company to its system was the 
respondent’s voluntary act. Such admission could 
only be obtained by its express consent. To say 
that its license required such admission does not 
help the respondent. It voluntarily accepted the 
license and assented to its terms. Nor does it help 
the respondent to say that the license could not be 
obtained on other terms. If not, it could have 
been declined. Had it been, and the business 
avoided, the responsibilities which attend it would 
also have been avoided. Accepting the license 
however as the respondent did, and engaging in 
the carriage of messages, lt cannot escape the pub- 
lic duties which attend the employment. It must 
carry for all persons belonging to the classes it 
undertakes to accommodate, Its alleged responsi- 
bility to the licensor for so carrying impartially 
affords no excuse, The responsibility was improp- 





erly assumed, if it exists. But it does not exist. 
The object of the stipulation out of which it is 
supposed to arise, as well as that of the contract in 
which it originated, between the Western Union 
Telegraph Company and the National Bell Tele- 
phone Company, was to accomplish a result which 
the law forbids. In other words, it was to effect 
precisely what has occurred — the establishment of 
a system of telephone lines and exchanges to carry 
telegraphic messages, as well of others, which 
should be so conducted as to confer a monopoly on 
one telegraph company. Had the owner of the 
patents come to Delaware and undertaken to do 
what has been done, it can scarcely be questioned 
that its act would have been unlawful. And yet 
this is substantially what has occurred. The owner 
has effected it through the instrumentality of a 
license, The respondent has simply done what the 
owner authorized and required. The respondent 
supposes importance is attributable to the fact that 
the telephone is protected by patent, and cites 
American Rapid Tel. Co. v. Conn. Tel. Co., 49 Conn. 
352, 872. The deductions drawn from this case — 
that one engaged in the business of carrying mes- 
sages who employs the telephone as a means of 
conveyance is exempt from the operation of the 
rules which govern common carriers and others en- 
gaged in like public employment—we cannot adopt. 
Where one engages in such public business it is of 
no consequence whether the means or instruments 
whereby it is conducted are patented or not. It is 
the dusiness that is regulated. A patent secures 
title to the thing patented and its use, just as the 
law secures title to other descriptions of property. 
The owner need not apply his property of either 
description to such public employment, but if he 
does, the employment itself will be subject to the 
rules which the law has prescribed for its govern- 
ment without respect to the means or instrument by 
which it is conducted. We do not regard the 
Express Cases, 117 U. 8. 1, cited by the respondent, 
as applicable here. The decisions of the several 
State courts in cases involving the same questions, 
and their citation with approval by the Supreme 
Court of the United States are virtually conclusive. 
See Chesapeake & P. Tel. Co. v. Baltimore & O. Tel. 
Co., 66 Md. 399; State of Missouri v. Bell Telephone 
Co., 23 Fed. Rep’r, 589; State of Ohio v. Bell 
Teleph. Co., 36 Ohio St. 296; State v. Bell Teleph. 
Co., 22 Alb. Law J. 363; Commercial Union Tel. Co. 
v. New Eng. Teleph. & Tel. Co., 61 Vt. 241; Louis- 
ville Transfer Co. v. American Dist. Tel. Co., 1 Ky. 
Law J. 144; Central Union Telephone Co. v. State, 
118 Ind. 194; Budd v. New York, supra.” 


In ve Paine’s Trade Mark, 66 L T. Rep. (N. 8.) 
643, it was held that ‘John Bull Brand” is not a 
valid trade-mark for beer. Kekewich, J., said: 
‘““T have to decide whether ‘John Bull Brand’ — 
that is to say, the registered mark here — is a fancy 
word or words, and, if they are fancy word or 
words, I must also consider whether they are not 
in common use. It has taken, as I have said, a 
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vast deal of learning and industry to determine 
what is a fancy word, and perhaps it is not alto- 
gether conclusively settled at the present time. 
There is a possibility of further appeals to higher 
tribunals, and it may be more elucidated; but it 
is impossible for me with the decision of the Court 
of Appeals in Van Duzer’s Trade-Mark Case (56 L. 
T. Rep. [N. S.] 286; 34 Ch. Div. 631; 4 Rep. Pat. 
Cas. 31), before me to say that ‘John Bull Brand’ 
is a fancy word. Cotton, L. J., says at page 639 
Ch. Div.: ‘In order to come within that descrip- 
tion (‘fancy word’), it must be a word which ob- 
viously cannot have reference to any description or 
designation of where the article is made, or what its 
character is.’ I quote that rather than what 
Chitty, J., said in LHodgson v. Sinclair (9 Pat. Rep. 
22), because it is possible to restrict Chitty, J.’s 
observations on page 24 of 9 Pat. Rep., to the geo- 
graphical meaning, and not to extend it to the 
character; but Cotton, L. J.’s remarks include de- 
scription or designation of where the article is 
made, or of what its character is. Lindley and 
Lopes, L. JJ., made remarks of a similar character 
in their judgments, and what they said was sum- 
med up by Cotton, L. J., in Waterman v. Ayres, on 
page 35 of 39 Ch. Div. (59 L. T. Rep. [N. 8.] 19), 
where he shows (and, as I have remarked during 
the argument, he must have done it with the assent 
of his brethren), that what they said was really 
what he said in different language. Here the words 
are ‘John Bull Brand.’ I put aside ‘ Brand? alto- 
gether. What does ‘John Bull’ mean? I think I 
am entitled to consider it as applied to beer. Mr. 
Warmington has insisted upon that right to refer 
any trade-mark to the trade in which it is used, and 
that is I think right. I myself put to him in argu- 
ment the possible case of using the word ‘ dry,’ not 
as free from moisture or as free from sweetness, 
which would be applied to a stone or wine, but 
using it in connection with something which can- 
not be in the ordinary sense of the word dry. I 
do not for a moment say that is a happy instance, 
but it occurred to me as one on which to test his 
case; and it may be that if you find a word which 
is no possible description or designation of where 
the article is made, or what its character is, then 
notwithstanding it is a word in common use, it may 
be a fancy word within the section, that is a 
possible construction of the section. Here every 
one knows what ‘John Bull’ is. I refer to the 
Century Dictionary, where the word is construed 
and given its plain meaning ‘John Bull.’ The first 
meaning of it is an Englishman, also the English 
collectively, and the explanation is that it is used 
with reference to the coarse, burly form and bluff 
nature ascribed to the typical Englishman. With- 
out going further, you at once have some descrip- 
tion or designation of the article, either that it is 
made in England, or that its character is that which 
suits Englishmen, If it is to be sold abroad pro- 


bably the inference would be that it is beer which 
has been brought from England, and is what the 
English like, and is offered to the appetites of 





foreigners for that reason. If it is sold in England, 
it is at least possible to infer from the trade-mark 
itself, that it is intended to be some potent liquor 
which would recommend itself to ‘John Bull,’ the 
typical Englishman. I have not got to consider 
whether it must do that, but whether it must not 
do that, thas is the lord justice’s test, ‘which ob- 
viously cannot have any reference to any description 
or designation.’ Therefore on that ground it seems 
to me that with those decisions before me, and 
there are others besides Van Duzer’s, which I have 
taken as particularly apposite, I cannot hold that 
this is a fancy word. Then, that it is not in com- 
mon use it is hardly worth while considering if it is 
not a fancy word. It would be difficult to frame 
any word which would be more in common use than 
‘John Bull,’ and [ cannot think it means simply 
the use applied to this particular trade only. It 
cannot mean, I think, that the words are not in 
common use if they are not used in the trade; it 
must mean something wider and larger than that, 
and seeing that ‘ John Bull’ are two words or a com- 
bination of words, which are in common use wherever 
the English language is known, I think that I must 
hold them to be in common use within the meaning 
of this act.” 


In Brande v. Grace, Supreme Judicial Court of 
Massachussetts, June 27, 1891, where rooms on the 
second floor, and inthe front of a building, between 
which and the street there is a space used, though 
not dedicated, as a part of the sidewalk, are leased 
for business purposes, ‘‘ with all the rights and 
privileges thereto belonging,” there is an implied 
grant of a right to an unobstructed view of the 
street, and the lessor cannot by adding to the front 
of the building, interpose other rooms between the 
street and those leased. The court said: ‘‘ The 
grant of any thing carries an implication that the 
grantee shall have all that is necessary to the enjoy- 
ment of the grant, so far as the grantor has power 
to give it.” Salisbury v. Andrews, 19 Pick. 250, 
255. The rooms were front rooms, from which the 
view of the street was unobstructed. The plaintiff 
hired the rooms for business purposes. The altera- 
tions which the defendants were proceeding to 
make would have the effect to interpose another 
room between the leased rooms and the street, and 
the plaintiff's rooms would no longer be the front 
rooms of the building. Alterations of this char- 
acter are inconsistent with the rights of the plain- 
tiffs under this lease. It could not have been 
understood at the time the lease was given that a 
right to make such alterations was reserved. It is 
not like the case of the erection of a building, 
either by a stranger or by the lessor, upon an : Ijoin- 
ing lot, which is adapted to have a separate building 
erected upon it. In this case the lessor, or other 
holding his title, seeks to make such changes in the 
building itself which contains the leased rooms as 
will essentially change their character, The subject 
of the lease is so materially changed that the rooms 
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the lease, when the condition and situation of the 
premises are also looked at. The lease carries with 
it an implication that the lessor should not thus 
proceed to impair the character and value of the 
leased premises. Salisbury v. Andrews, 128 Mass. 
336; Doyle v. Lord, 64 N. Y. 482. We do not re- 
gard this view of the rights of the parties as at all 
inconsistent with the decision in Keats v. TTugo, 115 
Mass. 204, and other cases, which hold or intimate 
that the necessity must be pretty plain in order to 
warrant the implication of a grant. In this case it 
is plain that the alterations are inconsistent with 
the rights of the plaintiffs under their lease. Un- 
derthis state of things the defendants might 
properly have been enjoined from proceeding with 
their proposed alterations.” 


————_-———————— 


MARRIAGE—DIVORCE. 





WASHINGTON SUPREME COURT, MAY 11, 1892. 


30ARD OF TRADE OF Crry OF SEATTLE Vv. HAYDEN. 
Code of 1881, section 2396 et seq., giving a married woman full 
dominion over her own property,whether acquired before 
or after marriage, to enjoy and dispose of it without the 
intervention of her husband or responsibility for his 
debts, removing from her all civil disabilities not imposed 
upon the husband, and providing that if the husband ob- 
tain possession of her property, she may maintain an ac- 
tion therefor, and may contract the same as if she were 
unmarried, does not authorize her to form a partnership 
with the husband, 


Slade, Hadley & Hadley and Bruce & Brown, for ap- 
pellant. 


Allen & Powell, for respondent J. H. Allen. 


Fairchild & Rawson, for respondent Risaon-Cahn 
Company. 


Dorr & Finch and Strudwick, Peters & Van Wyck, for 
respondent Board of Trade of City of Seattle. 


Stites, J. These were four cases, the trials of which 
were consolidated. In two ofthe cases the theory of 
the complaints was that appellant and her husband 
were actual partners in the mercantile  busi- 
ness under the firm name of J. P. Hayden & Co. In 
the other twothe theory was that the community com- 
posed of the husband and wife was carrying on busi- 
ness, and that the husband and wife were its agents. 
The evidence did not tend to support either theory as 
pleaded, but was directed wholly to an effort to show 
that J. P. Hayden was doing business under the name 
of J. P. Hayden & Co., and that appellant made her- 
self liable asa partner by “holding out.” The real 
object in making appellant a party, and taking judg- 
ment against her, was to subject certain real estate 
which she claims is her separate property to the pay- 
ment of debts incurred by J. P. Hayden & Co. 
The main question involved is, cana husband and wife 
become partners in trade in this State? It is claimed 
that they may, under the act of November 21, 1881, 
commonly known as “ Chapter 183 of the Code”’ of 
that year. Of that chapter the following sections are 
supposed to be especially pertinent to the matter in 
hand: 

* Section 2396. Every married person shall hereafter 
have the same right and liberty to acquire, hold, enjoy 
and dispose of every species of property, and to sue 
and be sued as if he or she were unmarried.” 








“Section 2398. All laws which impose or recognize 
civil disabilities upon a wife, which are not imposed or 
recognized as existing as to the husband, are hereby 
abolished, and forany unjust usurpation of her natu- 
ral or property rights she shall have the same right to 
appeal in her own individual name to the courts of law 
or equity for redress and protection that the husband 
has.” 

“Section 2400. The property and pecuniary rights of 
every married woman at the time of her marriage, or 
afterward acquired by gift, devise or inheritance, with 
the rents, issues and profit thereof, shall not be sub- 
ject to the debts or contracts of her husband, and she 
may manage, lease, sell, convey, incumber or devise by 
will such property, to the same extent and in the same 
manner that her husband can property belonging to 
him. 

“Section 2401. Should either husband or wife obtain 
possession or control of property belonging to the other, 
either before or after marriage, the owner of the prop- 
erty may maintain an action therefor, or for any right 
growing out of the same, in the same manner and to 
the same extent as if they were unmarried.” 

“Section 2406. Contracts may be made by a wife, 
and liabilities incurred, and the same may be enforced 
by or against her to the same extent and in the same 
manner as if she were unmarried.” 

Prior to the act of 1881, but for the acts commenc- 
ing in 1869, the common law would have regulated the 
property rights of husband and wife. It did then, and 
still does, regulate them,excepting so far as the statute 
has directed otherwise, and notwithstanding that this 
act provides in section 2417 that the ‘“‘rule of common 
law that statutes in derogation thereof are to be 
strictly construed has no application to this act,’’ it is 
not to be supposed that the Legislature intended or 
proposed to extend the scope of the act beyond the 
language used further than the implications naturally 
flowing therefrom. At the common law a wife could 
not be a partner in business with any one because 
partnership is based on a contract, as to which she was 
under a disability, and yet in equity she had always 
been permitted to enforce contracts made for her ben- 
efit, even with her husband, and her claim against him 
as her debtor had always been sustained. Story Eq. 
Jur., §§ 1572, 1373; Valensin v. Valensin, 28 Fed. Rep 
599; Clarke v. Hezekiah, 24id. 693; Huber v. Huber’s 
Adm'r, 10 Ohio, 572. She could have a separate estate 
—meaning an equitable estate—held by a third person 
in trust for her. This estate she could charge in equity, 
but not at law. Judgments upon her debts went not 
against her person, when allowed at law, but were al- 
lowed as equitable burdens upon her estate or personal 
property in possession at the time of the marriage and 
that acquired afterward. Her choses in action, when 
reduced to possession, and her earnings became her 
husband’s. In her freeholds and lands in fee the hus- 
band took a life estate. He becameliable for her ante- 
nuptial debts, and jointly with her for her torts during 
coverture. Her responsibility at law for contracts was 
entirely suspended, and in equity, before the courts 
would hear any thing against her, it must appear that 
she was possessed of aseparate estate in the common- 
law sense. Now, this act of 1881 does certain things 
for a married woman: First, it gives her full dominion 
over her own property, whether acquired before or af- 
ter marriage, toenjoy and dispose of it without the 
intervention of her husband, or responsibility for him 
or his debts; second, it removes from her all civil dis- 
abilities not imposed upon her husband; third, she 
can sue and be sued asif she were unmarried, either at 
law or inequity; fourth, for her debts she alone is re- 
sponsible; fifth, her property is chargeable with fam- 
ily expenses. In short the purpose of the act seems to 
be to set her free from all influence or dominion of her 
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husband in so far as her property rights are concerned, 
and leave her to manage, control and dispose of them 
as she pleases, whether to her gain or loss. 

In this opinion we shall not discuss the question how 
large her power is, but confine ourselves to the single 
matter before us. Counsel for respondents contend 
that as itis the evident purpose of those provisions to 
emancipate the wife from the control of the husband, 
and to enfranchise her with the power, denied to her 
under the common law,to acquire, hold, enjoy and 
dispose of property,and do business on her own ac- 
count as freely as he can, or even more freely than he 
can, under the same act, it must follow that she can en- 
ter into a contract of partnership in all the ways, and 
with all the liabilities, that her husband can, and that 
unless she is permitted and held to be able to enter 
into the same contracts with him that she can with 
others, she is deprived of the full measure of liberty 
which the law intends to confer upon her. It may be 
said that she can, and in some cases will be held to, be- 
come a general partner with third persons under the 
terms of the act, and the necessary implications 
thereof. It has been so heldin Newman v. Morris, 52 
Miss. 402; Abbott v. Jackson, 43 Ark. 212, and else- 
where, when no one of the persons engaged with her 
as partners was her husband. But the question still 
remains, does the statute intend that she can enter into 
ordinary contracts with ber husband, and particularly 
the contract of partnership? On this point we think 
the position of the respondents is antagonistic of it- 
self. ln the foreground of the discussion is placed the 
proposition that the purpose of the statute is to free 
the wife from the control and influence of her hus- 
band, and to relieve her property from his debts and 
management; but the next following suggestion, that, 
unless she can become his partner, she will not be 
wholly free, if yielded to, will place her and her prop- 
erty within touch of the very dangers which it is 
sought inthe first place to withdraw her from. Her 
improvident husband, by the most ordinary persua- 
sion, or by his mere declaration, made in her presence, 
as in the case at bar, could, in spite of her, unless she 
assumed a hostility which would endanger the contin- 
uance of the marriage relation, waste and dissipate her 
entire estate, and thus the very purpose Which it seems 
to us stands out the most clearly in the act in ques- 
tion, é. e., to secure her protection in the management 
and enjoyment of her estate, would be defeated. In 
Massachusetts the Married Woman’s Property Act, 
which existed until 1874, when the Legislature ex- 
pressly forbade husband and wife to contract, pro- 
vided: “Any woman may, while married, bargain, sell 
and convey her real and persunal property which may 
be her sole and separate property, or which may here- 
after come to her by descent, devise, bequest or gift of 
any person except her husband, and enter into any 
contract in reference to the same in the same manner 
as if she were sole;’’ and ‘“‘auy married woman may 
carry on any trade or business, and perform any labor 
or services, on her own sole and separate account; and 
the earnings of any married woman from her trade, 
business, labors or services shall be her sole and sepa- 
rate property, and may be used and invested by her in 
her own name; and she may sue and be sued as if sole 
in regard to her trade, business, etc., and her property 
acquired by her or her trade, etc., may be taken on 
any execution against her.” 

This act covers every material point of our own, and 
notably the wife is permitted to make “ any contract” 
in reference to her property, which is all that any per- 
soncando. Butin Lord v. Parker, 3 Allen, 127, it was 
held that she could not be a partner in a firm where 
her husband was a partner. Speaking of the statutes, 
the court said: ‘*Their leading object is to enable 
married women to acquire, possess and manuge prop- 








erty without theintervention of a trustee, free from 
the interference or control, and without liability for 
the debts, of theirhusbands. They are in derogation 
of the common law, and certainly are uot to be ex- 
tended by construction, and we cannot perceive in 
them any intention to confer upon a married woman 
the power to make any contract with her husband, or 
to convey to him any property or receive any convey- 
ance from him. The power to form a copartnership in- 
cludes the power to create a community of property, 
with a joint power of disposal, and a mutual liability 
for the contracts and acts ofall the partners. To en- 
ter into apartnership in business with her husband 
would subject her property to his coutrol in a manner 
hardly consistent with the separation which it is the 
purpose of the statute to secure, and might subject her 
to an indefinite liability for his engagements. The 
property invested in such an enterprise would cease to 
be her ‘sole and separate’ property. The power toar- 
range the terms of such a contract would open a wide 
door to fraud in relation to the property of the hus- 
band. If she’could contract with her husband, it would 
seem to follow that she could sue him and be sued by 
him. How such suits could be conducted, with the 
incidents in respect to discovery, the right of parties to 
testify and to call the opposite party as a witness, with- 
out interfering with the rule as to private communica- 
tions between the husband and wife, it is not easy to 
perceive; and the consequences which would followin 
respect to process for the enforcement of rights fixed 
by a judgment, arrest, imprisonment, charges of fraud, 
proceedings cn invitum under the insolvent laws, and 
the like, are not of acharacter to be readily recon- 
ciled with the marital relation. We cannot suppose 
that am alteration in the law, involving such moment- 
ous results, and a change so radical, could have been 
contemplated by the Legislature, without a much more 
direct and clear manifestation of its will.” To the 
sume effect is the construction of the similar statute 
by the Supreme Court of the State of Maine. Smith v. 
Gorman, 41 Me. 405; McKeen v. Frost, 46 id. 259. 

In Michigan, Howell’s Statutes, section 6295, pro- 
vides that the separate property and estate of a mar- 
ried woman ‘‘may be contracted, sold, transferred, 
mortgaged, conveyed, devised or bequeathed by her in 
the same manner and with the like effect as if she were 
unmarried.’’ And section 6297 provides that ‘actions 
may be brought by and against her in relation to her 
sole property in the same manner as if she were un- 
married.” Itistrue that these provisions in the Mich- 
igan statute (and those of several other States) speak 
particularly only of her separate estate, but her sepa- 
rate estate is by section 6295 expressly defined to be the 
same as that which is equally her separate property in 
this State; but if she be thus enabled to contract with 
absolute freedom in reference to her separate estate, 
then, according to the logic of respondents’ argument, 
her freedom in that respect would be unlawfully cur- 
tailed by holding that she could not contract with ref- 
erence thereto with herhusband. Yet the Supreme 
Court of Michigan, in Artman v. Ferguson, 73 Mich. 
146, after alluding to decisions in other States where it 
is held that a married woman may be, where she has 
separate estate, a partner with persons other than her 
husband, uses this language: ‘It is the purpose of 
these statutes to secure to a married woman the right 
to acquire and hold property separate from her hus- 
band, and free from his influence and control; and if 
she might enter intoa business partnership with her 
husband it would subject her property to his control 
in a manner wholly inconsistent with the separation 
which it isthe purpose of the statute to secure, and 
might subject her to an indefinite liability for his en- 
gagements. A contract of partnership with her hus- 


band is not included within the power granted by our 
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statute to married women. This doctrine was laid 
down in Bassett v. Shepardson, 52 Mich. 3, and we see 
no reason for departing from it. The important and sa- 
cred relations between man and wife, which lie at the 
very foundation of civilized society, are not to be dis- 
turbed and destroyed by contentions which may arise 
from such a community of property and a joint power 
of disposal, and a mutualliability for the contracts and 
obligations of each other.”’ 

In Indiana, uuder the third section of the act of 
March 25, 1879, it was provided that a married woman 
might enter into any contract in reference to her sep- 
arate personal estate, trade business, labor or services, 
and the management and improvement of her separate 
real property, the same as if she were sole; and her 
separate estate, real and personal, should be held liable 
and on execution sold. But in Hass v. Shaw, 91 Ind. 
384, and in Scarlett v. Snodgrass, 92 id. 262, it was dis- 
tinctly held that she could not bind herself by a con- 
tract of copartnership with her husband. These cita- 
tions from the eminent courts are sustained in Schou- 
ler Husb. & W., § 317, and 2 Bish. Mar. Wom., § 435. 

Opposed to these adjudications counsel cites us to a 
line of authorities of which May v. May (Neb.), 2 N. 
W. Rep. 221, isa sample. There a husband made and 
delivered his promissory note to athird party, who in- 
dorsed and delivered it to the maker’s wife, and a sec- 
ond note he made directly to his wife. She brought 
an action at law against him on both notes, and the 
court held that the demurrer of the wife to the hus- 
band’s answer setting up the marriage of the parties in 
the nature of aplea‘of abatement should have been 
sustained. The statutes of that State with regard to the 
separate property of married women are substantially 
the same as our own, and we see no reason for dissent- 
ing from the views thereinexpressed and the conclu- 
sions therein arrivedat. The holding of the court was 
in effect simply to substitute an action at law for a suit 
in equity. In its decision, on page 226, the court said: 
‘Even under the old system of practice, and before 
the beneficent legis!ation defining the rights of mar- 
ried women herein quoted, this could have been done 
by resorting to the circuity of proceedings in the name 
of a trustee and a court of equity. But now not only 
is the administration of law and equity vested in the 
one court, but all forms of procedure which heretofore 
distinguished legal and equitable suits are abolished, 
and the need of the intervention of a trustee is done 


away with by the statute which provides that 
‘every action must be prosecuted in the name 
of the real party in interest.’”’ But notwith- 


standing these cases, and the doctrine establishe 
by them, no case is cited, and we have not been able to 
find one, in which either husband or wife has been per- 
mitted, either at law or in equity, toenforce a purely 
executory contract against the other, and in that lies 
the kernel of this controversy, because such a contract 
must be enforceable by both parties, and at its begin- 
ning it is entirely executory. The terms of the part- 
nership may be that it shall continue for a certain 
length of time; that certain capital shall be invested ; 
that the services of the parties to the contract shall be 
devoted to the business of the partnership; that the 
profits and losses of the business shall be divided 
equally or in certain proportions; and maay others, 
all of which are executory, and some of which are ab- 
solutely indispensable to the prosecution of any part- 
nership business to advantage. It is also insisted, and 
citations are made to authorities to show that the hus- 
band and wife, in States where the doctrine of com- 
munity property prevails, are, in a sense, partners at 
allevents. One of the citations is Fuller v. Ferguson, 
26 Cal. 547, and another in Schmidt’s Civil Law of 
Spain und Mexico, but turning to Fuller v. Ferguson, 
page 567, we flud this language: “The law recognizes 








a partnership between the husband and wife as to the 
property acquired during marriage, and which exists 
until expressly renounced in the manner prescribed. 
Tothis community or partnership belongs—First, all 
the property, of whatever nature, which the spouses 
acquire by their own labor and industry; second, the 
fruits and income of the individual property of the 
husband and wife; third, whatever the husband gains 
by the exercise of a profession or office; fourth, the 
gains from the money of the spouses, although the 
capital is the separate property of one of them.” It is 
scarcely necessary to say that because the relation of 
husband and wife as to their common property is lik- 
ened toa partnership, the reason for the similitude is 
totally wanting when their separate property is con- 
cerned. 

But the respondents produce two decisions of New 
York and Mississippi, respectively, which expressly 
hold that a husband and wife may be partners-—Suau v. 
Caffe, 122 N.Y. 308; Toof v. Brewer (Miss.), 3 South.Rep. 
571. The statutes of New York governing the former 
case were almost identical with those of Massachu- 
setts, above quoted. Husband and wife filed a certifi- 
cate, by which they assumed to form a limited part- 
nership under the firm name of ‘* George Caffe.” The 
husband was the general and the wife the special part- 
ner, she contributing $25,000. The firm became in- 
debted, and both husband and wife were sued. The 
court, after reviewing the New York cases only, said: 
**Upon principle and authority we think that when a 
husband and wife assume to carry ou a business as 
partners, and contract debts in the course of it, the 
wife cannot escape liability on the ground of covert- 
ure.’’ This, as is seen by the facts above stated, was 
an extreme case, in which the wife had by a solemn 
instrument, placed upon file among public records, 
shown her intention of assuming a partnership rela- 
tion with her husband, and contributing to the firm 
large sums of money. Whether or not the firm was 
insolvent is not disclosed. All that appears is that she 
was retained as a party to the action. But we find that 
of the seven judges of the New York Court of Ap- 
peals but four joined in the opinion, while three dis- 
sent on the very poiné in question. Haight, J., in his 
dissenting opinion, reviews the course of decision in 
the State of New York as well asin other States, and 
comes to the conclusion—-which is, we think, unassail- 
able—that the majority opinion was wrong. The de- 
cision in this case is to us a curious one, inasmuch as 
we find the same court, only one year previous, in the 
case of Hendricks v. /saacs, 7 N. Y. 411, holding by a 
unanimous court that under these same statutes a 
husband and wife could not contract with each other 
atall. Toof v. Brewer was a controversy which was 
controlled by the statutes of Arkansas, which are 
again almost exact duplicates of those of Massachu- 
setts. The court, after alluding to Abbott v. Jackson, 
43 Ark. 212, in which it was held that a married woman 
could become a partner as a sole trader with a tkird 
person other than her husband, and would, as to her 
property, be bound by all the contracts of the firm as 
effectually and to the same extent as if she were a man, 
discusses cases in Massachusetts, New York and other 
States, and comes to the conclusion that a married 
woman, under the law of Arkansas, could also become 
the business partner of her husband. 

Just why it becomes necessary for the court in this 
case to decide this question is not clear from the re- 
port. It is said that the Brewers, husband and wife, 
were carrying on planting operations in Arkansas, and 
Toof et al. made to them advances of supplies. After 
this the Brewers moved to Tennessee, and there gave 
to Toof et al. four notes in payment of the indebted- 
ness due them, in which notes Mrs. Brewer charged 
her separate estate for their payment. From this it 
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would seem that the question of partnership was not 
necessarily involved in the case, but that the real ques- 
tion was whether, upon her note, which assumed to 
expressly charge her separate estate, a personal judg- 
ment at law should be entered against her. ‘The case 
of Wells v. Caywood, 3 Colo. 489, is also cited by re- 
spondents, and the general language used by the court 
in that case on page 494 is abundantly broad enough to 
support the citation, were it not that the point in issue 
had no analogy whatever to that of the case at bar. 
We conclude upon the whole that the better reason as 
well as authority is with the position that these mar- 
ried women’s statutes generally agree on their mate- 
rial points, and that it was not intended thereby that 
a husband and wife could become partners. 

But in our statute there are one or two provisions 
which we think make this position clearer than it is in 
perhaps any of the others. Section 2397 substantially 
makes each of them, as to all transactions between 
them, a trustee for the other. The burden of proof, as 
between them, is upon the party asserting the good 
faith. Persons who are ‘free to contract with each 
otherare not subject to such a rule. They stand at 
arm’s length, and unless there is actual fraud, the law 
gives norelief. Again, it would seem that if husband 
and wife are at liberty to contract with each other with 
perfect freedom as strangers, the provisions of section 
2416 would have been left out. By that section hus- 
band and wife, when they attempt to make any agree- 
ment as to the status or disposition of the community 
property, must do so by the execution of an instru- 
ment in writing and under seal, which must be ac- 
knowledged and certified as a deed to real estate. Why 
so much solemnity with regard to her interest in com- 
munity property, and such looseness and absolute want 
of protection with regard to her separate property, 
which it is conceded by all it was the first purpose of this 
act to secure to her? The case at bar is perhaps as 
strong an example as experience could produce of the 
evil effects of such a construction of this statute as is 
contended for by respondents. The wife held certain 
real estate, which she claims is her separate property. 
It is all she has. The husband engaged in a mercantile 
business in a building built by her upon her land, and 
painted over the doora sign, “J. P. Hayden & Co.”” He 
went to Seattle to buy goods for his stock, and his wife 
went with him. Ina certain store where he was about 
to make some purchases he was asked who constituted 
the firm. His answer was, ‘‘ My wife is the only part- 
ner I have.” She sat within afew feet of where this 
was said, and the witness who testified to the state- 
ment of Mr. Hayden thought she might have heard 
what he said. 

Again, a travelling agent for a firm in San Francisco, 
who sought to sell Hayden goods, when in the store at 
Fairhaven, asked a question similar to the one asked 
in Seattle, and received a similar answer, and on this 
occasion Mrs. Hayden was sitting at a desk in the view 
of the two men, and again the testimony was that she 
might have heard what her husband said. The jury 
found asa special verdict that these were the only two 
men to whom any such statement was made, although 
others were testified to. Yet upon this testimony, and 
some other of a slight moment, and because, as it is 
said, the wife remained silent, and did not deny what 
her husband said in her hearing, she was held to be a 
geueral partner by “ holding out,’’ and judgment was 
rendered against her, not only for the claims of the 
two firms to whose representatives her husband had 
said that she was his partner, but also for the claims of 
eighteen or twenty other firms, none of whom, with 
the exception of one or two, pretended to have heard 
that she was in any wise interested in the business, or 
that she existed as the wife of J. P. Hayden. It isclear 
that to sustain such a judgment would be to render 





the estate of every married woman wholly unsafe, and 

all but destroy the most beneficial purpose designed to 

be subserved by the statute, as we understand it. 
Judgment reversed and cause dismissed. 


ANDERS, C. J., and Hoyt, J., concur. 


DunsBar, J. I dissent. It seems to me that the de- 
cision in this case isanother instance (too common in 
the history of the courts of the United States) of the 
judicial repeal of a statute. It is not only a funda- 
mental principle of our government, well understood 
and universally recognized, that the legislative and 
judicial departments of the government must be kept 
distinct and separate, but the first warning note 
sounded by all writers on statutory interpretation is 
that when the language of a statute is plain and un- 
ambiguous, the duty of interpretation by the court 
does not arise. Section 2396 provides that ‘every mar- 
ried person shall hereafter have the same right and 
liberty to acquire, hold, enjoy and dispose of every 
species of property, and to sue and be sued, as if he or 
she were unmarried.’’ There seems to be nothingam- 
biguous or doubtful in the language or provisions of 
this statute, and applying any and every known rule 
of interpretation to it, we must conclude that there is 
no room for construction, and that the only duty of 
the court is to declare it the law, and to decree its en- 
forcement. The real intention of the law-makers must 
be gathered from what they say, and where the Jan- 
guage is not technical, it must be given its ordinary 
and popular meaning. The statute provides that 
“every married person can enjoy and dispose of every 
species of property as if he or she were unmarried.” 
Is there any thing doubtful or ambiguous about that 
language? Could language be more plain, pointed or 
incisive? Could the idea of unrestricted enjoyment 
of one’s property be expressed more tersely, plainly 
and emphatically? There are no provisos and no ex- 
ceptions expressed. What right then has the court to 
step in, and under the guise of construction, inject a 
limitation which the Legislature did not provide for, 
and which in effect renders nugatory the law passed 
by that body? Itis an easy but a dangerous thing for 
courts to wander off in hazy theories and specula- 
tions concerning what the Legislature meant, and to 
base their conclusions on the policy or impolicy of the 
law. This should only be done when the patent am- 
biguity of the law compels it. And here, in support of 
what I have said, I desire to quote from Endlich on 
the Interpretation of Statutes, section 4, which is the 
embodiment of the authorities upon this subject: 
‘‘Section 4. When indeed the language is not only 
plain, but admits of but one meaning, the task of in- 
terpretation can hardly be said to arise (and ‘those in- 
cidental rules which are mere aids, to be invoked when 
the meaning is clouded, are not to be regarded’). It 
is not allowable, says Vattel, to interpret what has no 
need ofinterpretation. Absoluta sententia expositore 
non egel. Such language best declares, without more, 
the intention of the lawgiver, and is decisive of it. The 
Legislature must be intended to mean what it has 
plainly expressed, and consequently there is no room 
for construction. (It is therefore only in the construc- 
tion of statutes whose terms give rise to some ambigu- 
ity, or whose grammatical construction is doubtful, 
that courts can exercise the power of controlling the 
language in order to give effect to what they suppose 
to have been the real intention of the law-makers. 
Where the words of a statute are plainly expressive of 
an intent, notrendered dubious by the context, the 
interpretation must conform to and carry out that in- 
tent. It matters not, in such acase, what the conse- 
quences may be. ‘It has therefore been distinctly stated, 
from early times down to the preseut day, that judges 
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are not to mould the language of statutes in order to 
meet an alleged convenience or an alleged equity; are 
not to be influenced by any notions of hardship, or of 
what, in their view, is right and reasonable, or is preju- 
dicial to society; are not to alter clear words, though 
the Legislature may not have contemplated the conse- 
quences of using them; are not to tamper with words 
for the purpose of giving them a construction which 
is ‘supposed to be more consonant with justice’ 
than their ordinary meaning’). Where by the use of 
clear and unequivocal language, capable of only one 
meaning, any thing is enacted by the Legislature, it 
must be enforced, eventhough it be absurd or mis- 
chievous. If the wordsgo beyond what was probably 
the intention, effect must nevertheless be given to 
them. They cannot be construed contrary to their 
meaning, as embracing or excluding cases merely be- 
cause no good reason appears why they should be ex- 
cluded orembraced. However unjust, arbitrary or in- 
convenient the intention conveyed may be, it must re- 
ceive its full effect. (Indeed itis said that it is only 
when all other means of ascertaining the legislative in- 
tent fail, that courts may look tothe effects of a law 
in order to influence their construction of it. But 
whilst it may be conceded that where its provisions 
are ainbiguous, and the legislative intent is doubtful 
the effect of several possible constructions may be 
looked at in order to determine the choice, it is very 
certain that) when once the intention is plain, it is not 
the province of a court to scan its wisdom or its pol- 
icy. Its duty is not to make the law reasonable, but 
to expound it as it stands, according to the real sense 
of the words.”’ And yet the majority, by an argument 
based on the supposed hardships which would be im- 
posed upon married women, have come to the conclu- 
sion that the Legislature did not mean what it plainly 
said; and if the language of section 2396 could possibly 
be tortured into any thing doubtful, section 2406 
plainly shows that the Jegislative intent was to remove 
all civil disabilities, so far as property rights are con- 
cerned, when it provides that ‘‘ contracts may be made 
by a wife, and liabilities incurred, and the same may 
be enforced by or against her, to the same extent and 
in the same manner as ifshe were unmarried.”’ The 
Legislature evidently understood the full scope of the 
law it was enacting, and its far-reaching effects; and 
where, in its opinion, the limitation was necessary, it 
provided for it, as in the proviso to section 2398, that 
“nothing in this chapter shall be construed to confer 
upon the wife any right to vote or hold office, except as 
otherwise provided by law.”’ Had it intended the law 
to operate as claimed by the majority, it would evi- 
dently have incorporated a proviso in section 2406 sub- 
stantially as follows: ** Provided, no married woman 
shall enter into a contract of partnership with her hus- 
band.” But it is left for the court to enact this pro- 
viso by judicial construction—something very near ap- 
proaching, in my opinion, a judicial enactment. 

As showing the danger of leaving the plain provis- 
ions of the statutory law, [ note the fact that the ma- 
jority recite at length the provisions of the common 
law, and draw deductions from its analogies, when the 
act in question, to avoid the very thing which the 
court now insists on doing, provides especially in sec- 
tion 2417 that the ‘‘ rule of common law that statutes 
in derogation thereof are to be strictly construed, has 
no application to this chapter. This chapter estab- 
lishes the law of this Territory respecting the subject 
to which it relates, and its provisions and all proceed- 
ings under it shall be liberally construed with a view 
to effect its object.’”” The Legislature evidently at- 
tempted to emancipate this law from the rule of con- 
struction now insisted upon by the court, and the plain 
rule of construction provided by the Legislature is 
waved aside by the remark that “it is not to be sup- 





posed that the Legislature intended or proposed to ex- 
tend the scope of the act beyond the language used, 
further than the implications naturally flowing there- 
from.’ I think that it is to be presumed that the Leg- 
islature realized the fact that it was enacting a statute 
in derogation of the common law, and that it did not 
want the law hampered by the rule of construction 
mentioned. Itseems to me thatthe language of sec- 
tion 2417 is also so plain that there is no room for con- 
struction. In fact it seems that if the plain provisions 
of this law can be argued out of existence, all the laws 
of the State areat the mercy of judicial construction. 
Tam unable to see in what way the enactments of sec- 
tion 2397 and section 2416 sustain the theory of the ma- 
jority. It is perfectly competent for the law to pro- 
vide who shall be subject to the burden of proof inany 
given transaction, nor is it by any means a new pro- 
vision of thelaw. It is especially a wise provision in 
this instance, and can in no way that [I can perceive 
throw any light on the subject discussed. So far as 
section 2416 is concerned, there is the very best of rea- 
sons why transactions concerning community prop- 
erty should be attended with solemnity and certainty. 
Both parties have an interest in such property, and 
delicate relations exist which do not exist at all con- 
cerning the separate property of either of the spouses. 
The separate property is more independent, and the 
fact that the law imposes these solemn protections 
upon community property, and not upon separate 
property, would rather strengthen the idea that the 
use of separate property was entirely unrestricted. 
The fact is that for many years the law, in obedience 
to popular demand, growing out of feudal education, 
stood in loco parentis towoman. She was regarded as 
not being able to transact business, and had toact un- 
der atrustee or guardian. Advancing thought has de- 
manded other legislation, and woman’s independence 
and capability have been recognized by the legislation 
of different States in different degrees. In this State, 
1 think, the Legislature has seen fit to grant to mar- 
ried women an untrammelled control of their separate 
property. The law presumes that they are capable of 
protecting their own property, and it is not, in my 
opinion, the duty of the court now to assume to stand 
in loco parentis, or to sally forth in Quixotic zeal to re- 
lieve women from conjugal oppressors, or from bur- 
dens, real or imaginary. It is argued by the majority 
that the case at bar is an instance of the evil effect of 
the construction contended for by respondents, be- 
cause the wife was held to bea partner by “holding 
out,’’ when the testimony did not justify such a coa- 
clusion. This argument, in my opinion, is entirely 
without force, and will apply equally to nearly every 
law on the statute books. Juries are continually ren- 
dering verdicts, and courts entering judgments, based 
on inadequate testimony. Itis simply a question of 
fact, to be tried as any other question of fact is to be 
tried. 





CONTRACT —IMPOSSIBILITY OF PERFORM- 
ANCE— QUANTUM MERUIT. 


RHODE ISLAND SUPREME COURT, APRIL 11, 1892. 


PARKER V. MACOMBER. 


Where plaintiff and his wife agreed to perform certain ser- 
vices for defendant for a specified considera on, and did 
perform them until the death of the wife, which event 
rendered the full performance of the contract impossible, 
and defendant thereupon annulled the contract, plaintiff 
can recover what the services rendered are reasonably 
worth. 


Charles J. Arms, for plaintiff. 
Samuel W. R. Allen, for defendant. 
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Dove as, J. Thisis anaction of assumpsit, brought to 
recover compensation for board,maintenance, care and 
nursing for three hundred and ninety weeks from April 
1, 1881, to October 1, 1888, at $5 per week—$1,950. The 
declaration contains the common counts in indebita- 
tus assumpsit for goods sold and delivered, work aud 
labor, money had and received, and for interest. The 
jury returned a verdict for the plaintiff, and assessed 
his damages at $1,072.50, being at the rate of $2.75 per 
week for three hundred and ninety weeks. It appeared 
that the services rendered were induced by a parol 
agreement between the parties by which the plaintiff 
agreed that he and his wife should live in the house of 
the defendant and care forand maintain her during 
her natural life, and the defendant agreed, in consid- 
eration of these services, that she would charge no rent 
for the house, would pay $8 per month board, and 
would give the house and leasehold interest in the lot 
to the plaintiff at defendant’s death. She did not pay 
the board as agreed, but did pay some milk bills for 
the plaintiff on account. Plaintiff's wife died February 
13, 1888, and from that time he furnished housekeepers. 
fn August, 1888, defendant notified plaintiff to leave 
the house, and he removed October 1. Evidence was 
introduced against the objection of defendant of the 
value of the services rendered. The defendant now 
prays for a new trial, on the ground that the services 
were performed under an entire contract, which was 
not completed by the plaintiff because of the death of 
his wife, whose personal attendance formed an essen- 
tial part of the consideration of it, and because the 
evidence objected to was inadmissible under the dec- 
laration. The plaintiff contends that after the death 
of his wife the same services were rendered by the 
housekeepers whom he engaged, and that he was pre- 
vented from completing the contract by the defend- 
ant, who ejected him from the house, and not by his 
wife’s death. 

The questions which are raised, by the petition are 
whether the plaintiff can recover what his services are 
reasonably worth, notwithstanding the making of the 
contract, and if so, whether this declaration is suffi- 
cient without acount in quantum meruil to admit evi- 
dence of the value of the services and to sustain judg- 
ment therefor. We cannot doubt that when this action 
was brought the agreement had been annulled, if it 
ever had had any validity. If the leasehold interest 
were for a term exceeding one year, the agreement 
amounted to an attempt to convey av interest in real 
estate by parol, and was void under the statute of 
frauds. In such case, as the defendant refused to con- 
tinue the arrangement, whether justifiably or not, the 
plaintiff is entitled to recover the value of his services 
already rendered. Lockwood v. Barnes, 3 Hill, 128; 
King v. Welcome, 5 Gray, 41. While it seems to be as- 
sumed that the lease was fora long term, and the prob- 
abilities of the situation lead us to the same supposi- 
tion, unfortunately there is no evidence reported 
which enables us to find the fact, and we cannot pre- 
sume that the agreement was void without proof. We 
must therefore consider the agreement as originally 
binding, and determine the rights of the parties upon 
that view of the case. 

If the plaintiff was prevented from continuing his 
contract by the arbitrary act of the defendant, he may 
disregard it, and recover the value of the services he 
has rendered in partial performance of it. Greene v. 
Haley, 5 R. L. 260. If the death of the plaintiff's wife 
was a substantial failure of the consideration then the 
defendant was justified in rescinding the contract, as 
the full performance of it on the part of the plaintiff 
had become impossible. We thinksuch was the case. 
The personal services and attentions of the wife to the 
defendant, who was the plaintiff's aunt, were undoubt- 
edly contemplated by the parties as more agreeable 








and efficient than the services of strangers could be, 
and may well be considered an essential part of the 
benefits which the defendant was to receive. Yerring- 
ton v. Greene, 7 R. 1. 589; Knight v. Bean, 22 Me. 531; 
Spalding v. Rosa, 71 N. Y. 40; Stewart v. Loring, 5 
Allen, 306. 

The question is then presented whether a person who 
has rendered personal services under an entire con- 
tract which the act of God has prevented him from 
fully performing, can recover upon an implied assump- 
sit what those services are reasonably worth. [vu case 
of the destruction of the fruits of the services, so that 
neither party has the value of them, the loss must be 
adjusted according to the scope of the contract and 
the circumstances of the case, and different courts may 
come to diverse conclusions in cases which are very 
similar to each other. But when, asin this case, the 
defendant has received and retains the benefit of the 
services, we think that the plaintiff shouldrecover. It 
is not just that weshould benefit by the labor of an- 
other, and make no return, when the event which ends 
the service happens without fault of either party, and 
is not expressly or impliedly insured against in the 
agreement which induced the labor. This conclusion 
seems now to be established by authority, as well as to 
rest in sound reason. We know of no case which holds 
that is the special agreement is no longer binding, the 
plaintiff may not resort to a quantum meruit. 

The leading case of Cutter v. Powell, 6T. R. 320, held 
the special contract not to have been annulled by 
death, and there were circumstances connected with 
the agreement which gave color to that construction. 
The contract was to perform a voyage for a compensa- 
tion, to be paid upon arrival, largely in excess of the 
ordinary wages for such services. The sailor died be- 
fore the voyage was finished, and it was held that his 
administrator could not recover any thing. The King’s 
Bench seem to have held the harshness of the rule they 
were bound by evenin that case, and caused inquiry 
to be made if some custom of the maritime law might 
not be found to mitigate the severity of the contract; 
but at the end of the term, no such usage having been 
found, they gave judgment for the defendant. W.W. 
Story says of this decision: ‘* But this case may be ex- 
plained by the fact that the thirty guineas was an ex- 
tra price for the voyage, much larger than the ordinary 
wages would amount to forthe length of such a voy- 
age, and that both parties understood and intended 
that the coutract should be entire, and that the sailor 
should take the risk of the whole voyage. In other 
tribunals, and where there is no expressly entire con- 
tract, the death or sickness of the laborer is a suffi- 
cient excuse for non-performance, and he may recover 
pro tanto for the time he has labored.” 1 Story Cont. 
19; Smith Lead. Cas. (9th Am. ed.) 1238, note to Cutter 
v. Powell. The death of either party puts anend toa 
contract for personal services unless it is otherwise 
agreed. 

President Tucker, of the Virginia Court of Appeals, 
referring to the saine case, says: “That case can only 
be sustained, I think, on the ground principally relied 
on, of extra wages. But notwithstanding these and 
other cases which vigorously deny compensation un- 
less there is entire performance, there can be no doubt 
that where the subject is divisible, where the failure 
as to part can be fairly and accurately compensated 
by an apportionment of the consideration, the law per- 
mits, as justice certainly requires, that it should be 
done.” Bream v. Marsh, 4 Leigh, 21, 29. In Haynes 
v. Baptist Church, 12 Mo. App. 536, 539, it is said by the 
court: ‘‘ If money is to be paid when the work is done, 
non-performance of the work is a good defense, and 
where there has been a partial performance only, and 
not a performance of what is substantially iu the con- 
tract, as a general rule plaintiff cannot recover. The 
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rule always applies when the non-performance is vol- 
untary on the plaintiff's part. But when the non-per- 
formance is caused by the defendant or by the act of 
God the rule is not always applied, and in this country 
Cutter v. Powell has not been followed, but in contracts 
for services sickness and death have been held to ex- 
cuse the non-performance of an entire contract.”’ See 
also Carpenter v. Gay, 12 R. I. 306; Farrow v. Wilson, 
L. R.,4C. P. 744; Wolfe v. Howes, 20!N. Y. 197, is 
closely analogous to the case at bar. 

The plaintiff's declaration contained the common 
counts only for work, labor and services rendered by 
his testator asa skilled workman to the defendants. 
A contract was set upin defense, by which the testa- 
tor had agreed to work a year at $40 per month, $10 of 
which was to be paid monthly. Before the end of the 
year he became unable to work from sickness, and so 
continued till his death. It was held by the referee 
that by reason of this sickness and death of the work- 
man he was discharged from the further performance 
of his contract, and his executor was entitled to re- 
cover a reasonable compensation for his services pre- 
ceding the sickness. The Supreme Court affirmed the 
decision, and the Court of Appeals, after a careful ex- 
amination of the authorities, held that the contract 
contemplated the personal services of the workman, 
and that full performance, being prevented by sick- 
ness or death, was not a condition precedent tu the 
right to recover, and laid down the general proposition 
that one who, under a contract requiring his personal 
services, and providing for partial payment during the 
employment and the remainder at the end of the term, 
performs services valuable to the employer, but before 
the expiration of the stipulated period is disabled by 
sickness from completing his contract, is entitled to re- 
cover as upon a quantum meruit for such services as he 
rendered. Allen, J. (p. 200), in considering the case of 
Cutter v. Powell, says it ‘‘is distinguishable in this: 
that by the peculiar wording of the contract it was 
converted into a wagering agreement by which the 
party, in consideration of an unusually high rate of 
wages, undertook to insure his own life, and to render 
at all hazards his personal services during the voyage, 
before the completion of which he died.” See also, to 
the same general effect, Fuller v. Brown, 11 Mete.(Mass.) 
440; Seaver v. Morse, 20 Vt. 620; Fenton v. Clark, 11 id. 
557; Cadman v. Markle (Mich.), 45 N. W. Rep. 315; 5 
Lawy. Rep. Ann. 707, note; Clark v. Gilbert, 26 N. Y. 
279; Coe v. Smith, 4 Ind. 79; Hubbard v. Belden, 27 Vt. 
645; Patrick v. Putnam, id. 759; Lakeman v. Pollard, 
43 Me. 463; Ryan v. Dayton, 25 Coun. 188; Green v. Gil- 
bert, 21 Wis. 401. 

The question remains whether the plaintiff's decla- 
ration is sufficient without the count in quantum me- 
ruit. We think it is sufficient. A count in quantum 
meruit,as well as one in indebitatus assumpsit for work, 
labor, skill, care and diligence, ete., claims a certain 
sum as due. In either case the plaintiff may recover 
less, and the judgment is for so much of his stated 
claim as is found to be justly merited. The counts in 
quantum meruit and quantum valebat are therefore un- 
necessary in any case. 1 Chit. Pl. *352, *353. 

The petition fora new trial must_be denied and dis- 
missed. 

rt 


MARRIAGE—DOWER—ELECTION BY GUAR- 
DIAN OF INSANE WIDOW. 
MICHIGAN SUPREME COURT, JULY 1, 1892. 
ANDREWS V. BASSETT. 
A statute giving a widow the right to elect whether she will 
take under the statute of distributions or under the will 
of her deceased husbanc, and providing that the election 








to take otherwise than under the will shall be in writing, 
and filed within a year in the court in which proceedings 
for the settlement of the estate are being taken, and that 
failure to file such election within the time specified shall 
be deemed an election to take under the will, does not 
prevent an election by the guardian of an insane widow 
made with the approval of the said court. 


Sidney T. Miller, for appellants. 
Conely, Maybury & Lucking, for appellee. 


McGratu, J. The facts in this case are fully set 
forth in Bassett v. Durfee, 87 Mich. 167, which was an 
application fora mandamus pending this controversy, 
and a repetition here is unnecessary. The sole ques- 
tion is whether an election made by the guardian for 
an incompetent widow to take under the statute, in- 
stead of under the will of her deceased husband, made 
with the consent of the Probate Court, is a valid elec- 
tion. In England, formerly at least, courts of chan- 
cery had exclusive jurisdiction over the persons and 
estates of incompetent persons. All guardians were 
appointed by that court, and it alone had power to 
commit the person and property of such persons to the 
custody of guardians. Persons under guardirnship 
were the wards of that court. The guardian was the 
medium through whom the court acted. Under that 
system the matter of election belonged to that court, 
and the right to elect forthe ward has been recognized 
by repeated decisions. In most of the States courts of 
probate, surrogate courts or orphans’ courts have been 
established, and the jurisdiction thereof fixed by con- 
stitution or statute. In some States these courts have 
limited powers, and the general jurisdiction has been 
expressly vested in courts of chancery. As for instance 
in Pennsylvania the orphans’ court is clothed with 
limited powers, and the Constitution expressly vests 
“‘the power of a court of chancery, so far as relates to 
the care of the persons and estates of those who are 
non compos mentis ” in the Court of Common Pleas. 
Hence in Kennedy v. Johnston, 65 Penn. St. 454, the 
court held that the guardian could not, of his own mo- 
tion, relinquish the provision made for the wife in the 
will of the husband; that the election was a judicial 
and not a ministerial act, and belonged to the court 
and not to the committee; that it was the duty of the 
committee to apply to the Court of Common Pleas 
having jurisdiction over the person and estate of the 
lunatic for leave to elect the dower, and haviug such 
decree he could then proceed to have a record of his 
election made in the orphans’ court. The court simply 
held that the guardian must invoke the consent or aid 
of the court having jurisdiction. Under our statute 
probate courts have jurisdiction not only as to all mat- 
ters relating to the settlement of estates of deceased 
persons, but as to the estates of minors and all others 
under guardianship. That jurisdiction embraces not 
only the appointment of guardians, and control over 
their official conduct, but the care and protection of 
the estate of the wards. Indeed the grant of jurisdic- 
tion to probate courts isso general and extensive un. 
der our statute that to the section conferring jurisdic- 
tion the Legislature added a proviso that such grant 
should not be construed to deprive circuit courts in 
chancery of concurrent jurisdiction. 

In People v. Wayne Circuit Judge, 11 Mich. 393, it is 
said that a very large portion of the old equity juris- 
diction has been vested in these courts, and that courts 
of chancery have only jurisdiction of matters relating 
to the settlements of estates in those cases in which an 
adequate remedy does not exist in the probate court. 
Probate courts with us occupy the same relation to 
persons under guardianship as did courts of chancery 
under the English system. They stand in loco paren- 
tis, in the place formerly occupied by the king, then by 
the chancellor, then by the Court of Chancery. The 
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guardian has such powers as are conferred by statute. 
Asto other matters he must invoke the aid or consent 
of thecourt. That jurisdiction being, under our stat- 
ute, vested in the probate court, the right of election 
is vested in that court. State v. Ueland, 30 Minn. 277. 
In Collins v. Carman, 5 Md. 503, no renunciation by 
the widow, or by any one in her behalf, was made, or 
attempted to be made, during her life, and the court, 
in determining the case, wished to be understood ‘‘as 
not intimating an opinion upon the question whether 
a court of equity can or cannot make an election or 
renunciation for an insane widow during her life and 
in proper time.” In Penhallow v. Kimball, 61 N. H. 
596, the court say: ‘‘Thiscourt having the powers of 
a court of equity in cases cognizable in such a court, 
and having the same protective jurisdiction over the 
persons and property of lunatics as the English Court 
of Chancery, may elect for the lunatic where the luna- 
tic has the right of election. It has the power, and it 
is its duty, to protect those who have no lawful pro- 
tector. In making such election the court is guided by 
considerations for the benefit of the lunatic, without 
regard to what the advantage may be to the heirs." 
Young v. Bourdman, 97 Mo. 181-188; Van Steenwyck v. 
Washburn, 59 Wis. 498; Wright v. West, 2 Lea, 78; 
Smither v. Smither, 9 Bush, 230. Lewis v. Lewis, 7 
Ired. 72, was placed upon the ground that the statute 
expressly required her dissent in open court, and upon 
the further ground that a court of law, which was the 
court where the guardian filed his petition, had no jur- 
isdiction.”” In Pinkerton v. Sargent, 102 Mass. 570, it is 
held that the privilege of waiver is a purely personal 
right, and its exercise rests in her personal discretion 
alone; that itis not a question of mere pecuniary ad- 
vantage; that the widow's knowledge of the family 
arrangement, the wishes of her husband, equitable 
cousiderations known and appreciated only by her, 
may all have weight and influence in determining her 
election, and that itis a privilege which cannot be re- 
garded as a portion of her estate. 

Our statute (How. Stat., § 5824) relating to wills pro- 
vides that all dispositions of personal property by last 
wills and testament shall be subject to the following 
limitations: ‘‘ If the testator shall leave surviving him 
a wife, the testamentary disposition shall be subject 
to the election of such wife to take any interest that 
may be given to her by the testator in his last will and 
testament, orin lieu thereof to take the sum or shure 
that would have passed to her under the statute of 
distributions had the testator died intestate, until the 
suw shall amount to $5,000, and of the residue of the 
estate one-half the sum or share that would have 
passed to her under the statute of distributions had the 
testator died intestate, and in case no provision be 
made for her in said will, she shall be entitled to the 
election aforesaid.” Section 5825 provides that “ the 
election to take otherwise than under the will in any 
contingency above contemplated shall be made in writ- 
ing and filed in the court in which proceedings for the 
settlement of the estate are being taken, within one 
year from the probate of the will, and the failure to file 
such election within the time above provided shall be 
deemed an election to take under the will.”” This stat- 
ute gives to the widow an opportunity toassert a right 
rather than an opportunity to waive such right. Pe- 
cuniary advantages are rarely waived, and it will not 
do to rest the construction of astatute which confers 
a substantial right upon purely sentimental considera- 
tions. 

The statute gives to the widow a choice, and it will 
not be presumed that the Legislature intended that 
the right of choice should be denied to an incompe- 
tent simply because the right to choose involves as an 
incident the right to waive that choice, because in an 
isolated case a competent person might possibly con- 








clude to waive the choice. The will does not create 
the har, nor does the statute confer a mere privilege. 
The bar is grounded in acquiescence for the statutory 
period. The will is subject to the dissent of the 
widow and becomes operative by her assent to its pro- 
visions. The statute makes her failure to renounce 
conclusive evidence of her election to accept. The 
statute contemplates an election either to take under 
the will or under the statute. In oue case that election 
is evidenced by a writing filed, and in the other by con- 
senting for the statutory period. The one is expressed, 
the otherimplied. An incompetent is incapable of con- 
sent, and there can be no implication of assent or pre- 
sumption of acquiescence from the failure of an in- 
competent to act. Digby v. Howard, 4 Sim. 588; 2 
Clark & F. 636; Ashby v. Palmer, 1 Mer. 296; Seeley v. 
Jago, 1 P. Wms. 389; Breasted v. Trust Co., 4 Hill, 73. 

As was said in a very able discussion of the question 
in Collins v. Carman, 5 Md. 505: “ If she is concluded 
by the omission to renounce, then there is ons law for 
3& sane wife and another law for an insane wife, for the 
former may protect herself in her legal rights by mak- 
ing due renunciation, whereas the latter, from her in- 
ability to act at all, is deprived of her legal rights. 
But there is but one law for the wife, sane or insane, 
and if the transaction is in one case in the nature of a 
purchase grounded on consent, choice, election, accept- 
ance, 80 in the other as there is uo capacity there can 
be no contract, aud she cannot be said to sell her legal 
rights. Of all persons whom the law regards with the 
greatest care and tenderness and zeal, the unhappy 
lunatic may be considered the first. It is not mere 
Christian feeling, it is not the consequence of im- 
proved civilization, but it is found in our law from the 
earliest periods, as ancient as law itself, that a lunatic 
can do no prejudice to his person or estate; he can 
commit no crime, incur no forfeiture, make no con- 
tracts. Limitations do not run against him. And even 
if ouract had said per directum that a widow should 
forfeit her legal rights if she did not renounce, the law 
would have grafted an exception in favor of a lunatic 
widow, and would have held the act to be lex sub gra- 
viort lege. It would not have been presumed that the 
Legislature intended to abrogate all the cherished and 
sacred principles of the lawin relation to lunatics, 
much less in the actual provisions of the act, which 
clearly provides for an opportunity for election, which 
of course implies capacity to elect.” In the language 
of the court in the Washburn Case, supra, we do not 
think it was the design of the statute in question to 
limit or abrogate the jurisdiction of acourt of equity 
ina proper case. Such an inference should not be 
made without aclear expression of such legislative in- 
tent. 

It is insisted here however that the election was not 
made by the probate court, and that there was no show- 
ing, at the time of the election, that at that time the 
widow was incompetent to makeit. All the proceed- 
ings were before the court. The widow had been in 
May,1889,declared to be incompetent. In August of the 
same year her husband’s will had been admitted to 
probate, and in November, 1889, the election was filed. 
The petition for the appointment of a guardian filed 
by her husband was set forth that she was mentally 
incompetent on account of her extreme old age, being 
nearly eighty-four years of age; that she was pbysi- 
cally diseased, having been paralyzed, seriously affect- 
ing her in mind and body, so that she was incapable of 
caring for herself. Upon this petition she had been 
declared incompetent less than six months prior to the 
filing of the election. Thereis no pretense that she 
improved either physically or mentally. The court 
recognized her incompetency at the time of the filing 
of her election. It therefore appears that there was 
sufficient before the court at that time to satisfy the 
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probate judge of her incapacity to act for herself. The 
guardian applied to the ‘probate judge as to what he 
should do regarding the matter of said election, and 
the order shows that ‘“‘he there made known to the 
court the value of the estate of Stephen Andrews, the 
age of the widow and [the value of her estate, and the 
terms of said will * * * were then and there con- 
sidered and discussed by the courtand said guardian.”’ 
The court thereupon advised the guardian that he 
‘*should as guardian do as he would were he such 
widow, and possessed of mental capacity to act in the 
premises; that, receiving such advice, said guardian 
declared in open court that he would elect for his said 
ward to take under the statute, and such election was 
then drawn by the registrar of the court, signed by said 
guardian and filed; that such election by said guardian 
and the drafting thereof by the registrar were made 
with the knowledge and consent of this court.’’ We 
think the election a valid one. Here was more than a 
simple filing of a paper by the guardian of his deter- 
mination. In effect the guardian applied to the court 
for leave to elect to take under the statute, setting 
forth the age and condition of his ward and her estate, 
the amount of her property, the provision made by her 
husband for her and the value of ber husband’s estate, 
and made and filed the election as the result of that 
conference with the probate judge, as to what would 
be in and for her interest, and the probate judge ap- 
proved the election. It isas if he had filed a petition 
setting forth the facts, declaring what in his opinion 
would be in and for the interest of the widow, making 
an election and asking the approval of the court, and 
the court had entered an order approving such elec- 
tion. The statute requires the election to be evidenced 
by a writing filed in the court. In the present case the 
writing was filed by the guardian, and an order is en- 
tered showing that it was done with the leave, approval 
and consent of the court after ful! consideration of the 
facts. 

The decree made and entered by the Circuit Court 
is affirmed , with costs to the appellee, and it will be 
certified to the Probate Court accordingly. 

The other justices concurred. 








TORTS—UNAUTHORIZED FIREWORKS—IN- 
JURY TO VOLUNTARY SPECTATOR. 
MASSACHUSETTS SUPREME JUDICIAL COURT, JUNE 

21, 1892. 


SCANLON V. WEDGER. 
Voluntary spectators at an unauthorized display of fireworks 
on a highway cannot recover for injuries therefrom not 
caused by negligence. 


C. W. Turner, for plaintiffs. 


Charles S. Lincoln and Charles P. Lincoln, for de- 
fendant. 


ALLEN, J. The several plaintiffs were injured by 
the explosion of a bomb or shell during a display of 
fireworks in Broadway square, which was a_ public 
highway in Chelsea. This display was made by the 
defendant Wedger, who acted under a license from the 
mayor and aldermen of Chelsea for a display of fire- 
works in Broadway square on that evening, under the 
Public Statutes, chapter 102, section 55. A verdict was 
returned for the defendant, and the jury made a 
special finding that the defendant, in firing the bomb, 
exercised reasonable care. Thecase comes to us ona 
report, which states that if, on the facts contained 
therein, and on said finding, the plaintiffs are entitled 
to recover, the case is to be remitted to the Superior 





Court for the assessment of damages; otherwise judg- 
ments are to be entered for the defendant. It is there- 
fore to be considered whether it appears affirmatively 
that the plaintiffs were entitled to recover. 

The plaintiffs apparently were present at the display 
of fireworks as voluntary spectators, and were of ordi- 
nary intelligence. No fact is stated in the report to 
show the contrary, nor has any suggestion to that effect 
been made in the argument. The plaintiffs have not 
rested their claims at all upon the ground that they 
were merely travellers upon the highway, or that they 
were unaware of the nature and risk of the display. 
The report says: ‘‘A considerable number of persons 
were attracted to said square by said meeting, and said 
bombs and other fireworks which were being exploded 
there. A portion of the center of the square about 
forty by sixty feet was roped off by the police of said 
Chelsea, and said bombs or shells were fired off within 
the space so inclosed, and no spectators were allowed 
to be within said inclosure. * * * The plaintiffs 
were lawfully in said highway at the time of the ex- 
plosion of said mortar, and near said ropes, and were 
in the exercise of due care.’’ The bombs or shells. are 
described in the report, and they were to be thrown 
from mortars into the air, it being intended that they 
should explode in the air, and display colored lights. 
They were apparently a common form of fireworks, 
such as has long been in use. The ground on which the 
plaintiffs place their several cases is that the Public 
Statutes, chapter 102, § 55, did not authorize the mayor 
and aldermen of Chelsea to license the firing of any 
thing but rockets, crackers, squibs or serpents, and 
that therefore the act of the defendant in firing bombs 
or shells was unauthorized and unlawful. It is not 
contended that it was at the time supposed either by 
the defendant or by anybody else that the license was 
insufficient to warrant the display which was actually 
made. The licensee was the chairman of a committee 
which had a political meeting in charge, and the de- 
fendant acted at the request of the committee, and was 
directed by them as to when and where to fire off the 
fireworks. 

Under this state of things, it must be considered 
that the plaintiffs were content to abide the chance of 
personal injury not caused by negligence, and that it 
is immaterial whether there was or was not a valid li- 
cense for the display. If an ordinary traveller upon 
the highway had been injured different reasons would 
be applicable. Vosburg v. Moak, 1 Cush. 453; Jenne v. 
Sutton, 43 N. J. Law, 257; Conradt v. Clauve, 93 Ind. 
476. Buta voluntary spectator, who is present merely 
for the purpose of witnessing the display, must be held 
to consent toit, and he suffers no legal wrong if acci- 
dentally injured without negligence on the part of any 
one, although the show was unauthorized. He takes 
the risk. See Poll. Torts, 158-144. 

In the opinion of a majority of the court the entry 
must be judgments for the defendant. 


Morton, J. I dissent from the opinion of the ma- 
jority of the court. The majority regard as immaterial 
the question whether the license was valid or not. It 
may be treated therefore as void, as [ think it was. If 
it was void, then the defendant, Wedger, was using 
the highway for a purpose that was dangerous, unlaw- 
fal, wrongful and unjustifiable as against any body law- 
fully in the highway and in the exercise of due care, 
as it is expressly fonnd that the plaintiffs were, and is 
liable for any injury caused to them by the explosion, 
whether they were travellers or not, unless they par- 
ticipated or aided in the display, or contributed by 
their own conduct to their injuries, or assumed the 
risk of injury. It is not claimed that there is any evi- 
dence that they participated or aided in the display. 
There is no evidence that they were guilty of contribu. 
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tory negligence. It is said however that they assumed 
the risk. What are the facts? Merely that a political 
meeting was being held in the square, to which a con- 
siderable number of persons had been attracted, and 
that bombs and other fireworks were being discharged 
there, and that at the time of the explosion the plain- 
tiffs were near the rope that inclosed the space that had 
been roped off for discharging the fireworks, but were 
lawfully there, and in the exercise of due care. There 
is no evidence that they knew or had any reason to 
suppose that such mortars were liable to explode and 
injure bystanders, or thut they were familiar with their 
construction, or the manner in which they were fired, 
or were aware that the bombs were charged with an 
explosive more powerful than ordinary gunpowder. 
There is nothing to show that they had any knowledge 
or suspicion that they were incurring any risk by being 
where they were. Aun inference or a conclusion that 
they were not unaware of the risk rests, it seems to me, 
eutirely on assumption. The most that can be said of 
them is that they were voluntary spectators of the dis- 
play. But before they can be held to have assumed 
the risk it must appear that they knew all the facts 
material to the risk, and appreciated and understood 
it. Fitzgerald v. Railroad Co. (Mass.), 29 N. E. Rep. 
464; Anderson v. Clark, id. 589; Mahoney v. Dore 
(Mass.), 30id. 366. It is carrying the doctrine of as- 
sumption of the risk further than I think it has ever 
been carried to say that one who, being lawfully on the 
highway, and in the exercise of due care, observes as a 
spectator an unlawful and dangerous exhibition in it, 
assumes the risk. The exhibitor is bound at his peril 
to see that he has avalid license. If he selects the 
highway for an unlawful and dangerous display de- 
signed or calculated to attract the public, he and not 
the spectators assumes the risk of injury. It is of no 
consequence that the defendant exercised reasonable 
eare in firing the bomb. It is a contradiction of terms 
to say of one engaged in an unlawful, dangerous, 
wrongful and unjustifiable business that he used due 
care in it. Due care is predicated of something which 
a person may lawfully do, but which by his negligent 
manner of doing it may become injurious to others, 
not of something which he has no right whatever to 
do. Further, the question of assumption of the risk is 
ordinarily one of fact forthe jury. Cases, supra. The 
plaintiffs are not bound to show that they did not as- 
sume the risk. Unless it appears that they did, they 
are entitled to recover. This court cannot say as mat- 
ter of law upon the facts stated that the plaintiffs as- 
sumed the risk. Nothing is disclosed as to the circum- 
stances under which the plaintiffs were present. For 
aught that appears, they might have been travellers 
stopping for a moment on their way through the 
square, or detained by the crowd. It is difficult to see 
what the plaintifls’ supposition (if they did sur pose it) 
that the exhibition was a lawful one had to do with 
their assumption of the risk, and still more difficult to 
see it if the exhibition was, as it proved to be, unlaw- 
ful. I understand the question submitted to this 
court by the report to be whether, upon the facts 
therein stated, and upon the finding of the jury as to 
reasonable care on the part of Wedger, the plaintiffs 
were entitled to recover. I think they were, and that 
no other conclusion is warranted on principle or by 
authority. Vosburgh v. Moak, 1 Cush. 453; Cole v. 
Fisher, 11 Mass. 137; Moody v. Ward, 13 id. 299; Con- 
greve v. Smith, 18 N. Y.79; Congreve v. Morgan, id. 84; 
Cohen v. Mayor, etc, 113 id. 532; Jenne v. Sutton, 43 N. 
J. Law, 257; Fletcher v. Rylands, L. R., 1 Exch. 265, 
279, et seg. Asthe opinion of the majority does not 
consider the matter of the release set up by the de- 
fendant Wedger, I have not done so, but have assumed 
that nothing which occurred operated to release 
him. 





I think therefore that in accordance with the terms 
of the report the entry should be, causes remitted to the 
Superior Court for the assessment of damages. 


KNOWLTON, J., concurs in this opinion, 





LANDLORD—LIABILITY TO THIRD PERSONS 
—DANGEROUS PREMISES. 





MASSACHUSETTS SUPREME JUDICIAL COURT, JUNE 
22, 2802. 


Hart vy. Coue. 


The owner of a tenement-house is not liable for injuries to 
plaintiff, caused by the defective condition of steps, while 
plaintiff was coming from awake held in the house, to 
which he had neither an express invitation nor one by im- 
plication as being a relative or friend of deceased. 


N. FE’. Naphen, for plaintiff. 


hs 


2. M. Johnson, for defendant. 


KNOWLTON, J. This case presents for consideration 
important questions which have never been decided in 
this Commonwealth. The defendant was a tenant for 
life of a building consisting of several tenements, 
which she let to different tenants, who used the out- 
side steps tin common as a means of access to their 
tenements. These steps were in the possession of the 
defendant, and it was her duty to keep them in a rea- 
sonably safe condition for the use of her tenants, and 
of other persons who were using them by her invita- 
tion, express or implied. There was evidence tending 
to show that the plaintiff, while coming from a wake 
in one of the tenements, was injured in passing down 
the steps by a defect negligently suffered by the de- 
fendant to be there. The deceased person was a 
brother of the wife of one of the tenants, and there 
was no evidence that he was an acquaintance of the 
plaintiff, or that she was expressly invited to the wake, 
or that she was in any way related to any of the occu- 
pants of the house. The jury were instructed that the 
defendant was liable to any one injured by a defect 
negligently suffered to be in the stepsif the injured 
person was lawfully going to or from the house in the 
exercise of due care, having lawful business there, and 
if the steps were apparently designed and intended as 
a means of access to the house and of egress from it. 
In Plummer v. Dill, 31 N. E. Rep. 128, we considered 
at some length the question whether an owner of real 
estate fitted up for use in business is liable for its un- 
safe condition to one who goes there on business of his 
own not connected with the business actually or ap- 
parently carried on there, und it was held that such a 
person is a mere licensee, to whom the owner owes no 
further duty than to refrain from putting traps or pit- 
falls in his way, and from negligently doing injurious 
acts to his prejudice. We have now to consider how 
far an owner of a dwelling-house is liable for its condi- 
tion to one who comes there without express invita- 
tion, and not for the transaction of any kind of busi- 
ness carried on by any of the occupants, and also what 
should be deemed an implied invitation in a case of 
that kind. The defendant is liable to a visitor of the 
tenant for the condition of the steps if the tenant him- 
self would have been liable had the steps been included 
in the tenement let, and not otherwise. It seems clear 
that one coming to a dwelling-house to do business in 
which he alone is interested cannot expect a warmer 
welcome, or claim greater care for his safety, than if 
he went for the same purpose to the place of business 
of the occupant. In either case he is a mere licensee. 
In preparing a couvenient entrance to his house one 
does uot invite there peddlers, book agents and others 
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who come solely for their own convenience or profit. 
So far as they are concerned, his preparation of his 
premises for travel is an indifferent act. It has no 
such relation to them as it has to those who come to do 
business which he carries on there. The inducement, 
invitation and implied representation of safety which 
he holds out to the latter are not for them, and the law 
imposes no affirmative obligation and creates no active 
duty to those who come as volunteers. He merely gives 
them free license and permission to use his premises, 
and impliedly agrees that he will not set traps for 
them or wrongfully do any thing to theirinjury. But 
in general they must take his premises as they find 
them. 

How far an implied invitation is held out under all 
conceivable circumstances, and whether an implied 
invitation to come as a guest for friendly intercourse 
can create a liability greater than that to an ordinary 
licensee, it is not easy to decide. No case in this coun- 
try involving these questions has been brought to our 
attention. In Southcote v. Stanley, 1 Hurl. & N. 246, 
it is said in substance that the liability of an owner of 
a dwelling-house to a visitor who is there on his ex- 
press invitation is no greater than that to a licensee. 
The ground taken by Chief Baron Pollock and his as- 
sociates seems to be that a guest, gratuitously enjoy- 
ing hospitality by express invitation at the house of 
his friend, must be presumed to have accepted the in- 
vitation with an understanding that he is to enjoy 
only such things as his host possesses, and that tosuch 
a guest the host owes no legal duty to furnish him 
with any thing better than he has for himself. In the 
late case of Jnderman v. Dawes, L. R.,1 C. P. 274, 
Willes, J., treats a guest asa mere licensee, and says 
that the protection in ordinary cases ‘‘ depends upon 
the fact that the customer has come into the shop in 
pursuance of a tacit invitation given by the shopkeeper 
with a view to business which concerns himself. 
* * * The class to which a customer belongs in- 
cludes persons who go, not as mere volunteers or 
licensees, or guests, or servants, or persons whose em- 
ployment is such that danger may be considered as 
bargained for, but who go upon business which con- 
cerns the occupant, and by his invitation, express or 
implied.”” In Pollock on Torts, at page 417, the author 
says: ‘‘ With regard to the person, one acquires this 
right to safety by being upon the spot, or engaging in 
work on or about the property whose condition is in 
question, inthe course of any business in which the 
occupier is interested.’’ In Campbell on Negligence 
(2d ed.), at page 64, is this statement: ‘** Invitation’ 
therefore in the technical sense of the word as em- 
ployed in this class of cases, differs from ‘invitation’ 
in the ordinary sense, implying the relation between 
host and guest. in the case of host and guest it would 
bethought hard that the hospitality of the former 
should expose him to the responsibilities implied by 
business relations. A guest must take the premises as 
he finds them, with any risk owing to their disrepair, 
although the host is bound to warn his guest of any 
concealed danger upon the premises known to him- 
self.’”’ It seems to be the rulein England that an ordi- 
nary guest in a dwelling-house, although expressly in- 
vited, has no greater rights than a licensee. The case 
at bar does not require us to decide whether that rule 
should be applied in Massachusetts, for the plaintiff 
was not on the defendant’s premises under an invita- 
tion, express or implied. We have already said that 
the same rule should be applied to one visiting a dwell- 
ing-house out of curiosity or for his own convenience 
as if his visit were to a shop or other place of business. 
We do not doubt that such relations of friendship or 
of social intimacy may exist between individuals as to 
warrant a finding of an implied invitation to come as 
a friend at any time, and that one in such relations 








visiting his friend would have the same rights as if ex- 
pressly invited, whatever those rights may be. Under 
the doctrines above stated the plaintiff is forced to con- 
tend that whenever a wake is held there is an implied 
invitation to every one of the same nationality and re- 
ligion as the deceased person to attend it. Whatever 
ground there may be for holding that there is an invi- 
tation to relatives or near friends, there is no evidence 
to warrant the application of such a rule in this case, 
and there is no evidence and there are no facts of com- 
mon knowledge to support it in reference to strangers. 
It may be true that strangers to the deceased person 
and to his family sometimes go to a dwelling-house 
and attend his wake or his funeral. But in the absence 
of clear proof to support the contrary view, it must be 
held that such persons are mere licensees, and that the 
family of a deceased person, in having a funeral or a 
wake in their dwelling-house, do not invite the whole 
world to come there. In the present case there was no 
evidence to warrant the submission to the jury of the 
question whether the plaintiff was on the defendant’s 
premises underan implied invitation, and the ruling 
that the defendant’s liability extended to all persons 
lawfully on thejpremises was too broad. 

For these reasons there must be anew trial. We see 
no other error in the rulings. 

Exceptions sustained. 


—_——__>—__—— 


NEW YORK COURT OF APPEALS AB 
STRACTS. 

BrIDGES—POWER OF TOWN TO RAISE MONEY—PETI- 
TLion.—(1) 1 Revised Statutes, page 502, section 4, eme 
powers the board of supervisors, at the request of the 
commissioner of highways, to levy an assessment on 
the town, for the purpose of improving roads and 
bridges, a sum not exceeding $250; Laws of 1832, chap- 
ter 274, enables the commissioners to apply in open 
town meeting fora vote of an additional sum, not ex- 
ceeding $250; and Laws of 1857, chapter 615, permitsan 
additional $750 to be raised by a vote of the electors 
in open town meeting for the same purposes. Laws of 
1875, chapter 482, section 1, subdivision 6, as amended 
by Laws of 1885, chapter 451, empowers the board of 
supervisors to authorize towns to erect, repair and 
maintain bridges, and to borrow the necessary money, 
provided that the application be made by a town lia- 
ble to be taxed for such purpose, and by a vote of a 
majority of its electors voting at a regular meeting or 
at a special meeting called forthat purpose. Laws of 
1886, chapter 259, grants power to special town meet- 
ings ‘‘ to vote on the question of raising and appropri- 
ating moneys for the construction and maintenance of 
any bridge or bridges which said town may be author- 
ized by law to erect or maintain.” Jleld, that Laws of 
1886, chapter 259, extends to special town meetings the 
power to vote sums to be raised by immediate taxa- 
tiononly to an amount not exceeding $1,250, which, 
prior to its passage, could only be voted at ‘‘ open’”’ 
town meeting, but does not authorize special town 
meetings to raise the money by borrowing. (2) A pe- 
tition calling a special town meeting “pursuant to 
chapter 259 of the Laws of 1886,” which provides for 
calling a special meeting for ‘ voting on the question 
of raising and appropriating ” money for the construc- 
tion of bridges, the call being made ‘‘ by virtue of the 
statutes of the State of New York in such case made 
and provided,” sufficiently shows the “ purpose” of 
the call to be the erecting of a bridge, and the meeting 
may determine to apply to the board of supervisors, 
ander Laws of 1875, chapter 482, as amended by Laws 
of 1885, chapter 451, for authority to borrow the neces- 
sury money. (3) In such case, whether the special 
town meeting affirmed a ‘resolution to raise’’ the 
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necessary moneys to build the bridge by immediate 
taxation or by borrowing, which it bad no power to 
do, or whether it passed a resolution requesting the su- 
pervisors to authorize the town to borrow that money, 
the commissioners of highways had no power to enter 
into a contract to erect the bridge by virtue of the res- 
olution. June 17,1892. Birge v. Berlin lron Bridge 
Co. Opinion by Peckham, J. 


Crvt~ DAMAGE AcT—‘‘ PREMISES.” —A_ steamboat is 
not a “ building or premises ”’ within chapter 646, Laws 
of 1873 (Civil Damage Act), providing that any person 
“owning or renting, or permitting the occupation of, 
any building or premises, and having knowledge that 
intoxicating liquors are to be sold therein, shall be lia- 
ble’’ for damages sustained in means of support by 
any wife, child, etc., of a person to whom such liquors 
are sold, by reason of the sale. June 14, 1892. Jvouse 
v. Catskill and New York Steamboat Co., Limited. 15 
N. Y. Supp. 971, affirmed, without opinion. 


CORPORATIONS—MORTGAGES — EXECUTION — CONDI- 
TIONS—FRAUD—PARTIES TO AGREEMENT-—USURY.—(1) 
N., the owner of land standing in the name of C., his 
agent, for the purpose of having erected thereon eight 
apartment houses, incorporated eight apartment asso- 
ciations, of which he was president. The land on 
which the building of an association was erected was 
to be leased to it, with the right to purchase. Part of 
the stock of the association having been subscribed 
for, and money therefor paid to N., he commenced 
the erection of the buildings, and continued it until 
the money received from subscriptions and mortgages 
given by N. on the lots wasexhausted. He then in- 
corporated a building association, designed as a con- 
struction company, to complete the buildings, and one 
M. subscribed to stock of the building company on an 
agreement with N. that the amount of his subscrip- 
tions should be refunded to him if he should so elect, 
and give notice thereof within sixty days after the 
completion of the building. The money so paid in 
being exhausted,and no further subscriptions made, 
and the buildings being uncompleted, N. made ar- 
rangements with M. to make or obtain advances for 
completing the work on the notes of the building com- 
pany, to be secured by mortgages for certain amounts 
on each of the lots, to be executed by C. This agree- 


ment also reiterated the provision that M. should be* 


repaid the amount of his subscriptions if he should so 
elect. Instead however of the notes and mortgages 
being thus given, the lands were conveyed to the sev- 
eral apartment associations, and a note and mortgage 
executed to M. by each of the associations under 
agreements of the associations with N., C., M. and the 
building company, providing for the giving of such 
notes and mortgages in place of those N. had 
agreed to have given, and for the carrying out 
of N.’s agreement with M.; also providing that the 
stock of the associations remaining unsubscribed for 
should be issued to N. as full paid, for the benefit of 
the building company. Held, that the subscrip- 
tion of M. to the building company being conditional, 
and he having, by duly electing to have the amount of 
his subscriptions returned, terminated his interests in 
the building company, and with it all interest of that 
company in the stock held in trust for it, the associa- 
tions could not set off against their mortgage debts to 
M. the amount of their stock which it was agreed 
should be issued to N. for the benefit of the building 
company. (2) N., as president of the association, hav- 
ing commenced the building, and acted with the 
knowledge and consent of its officers, and the build- 
ing company also having been organized, and having 
uudertaken thecompletion of the buildings with the 
kuowledge and consent of the officers of the associa- 
tions, N. and the building company must be treated 





as agents of the associations, and their actions having 
been ratified and adopted by the associations in the 
five party agreements, the obligations to M. became 
those of the associations, and the security obtained by 
him is free from fraud. (3) Though the five party 
agreements were executed by N. individually and as 
president of the building company as well as president 
of the associations, this did not prevent their being 
valid and binding on the associations as far as M. was 
concerned. (4) It being provided by the five party 
agreements that M. should pay the money to the build- 
ing company, and that its receipt should be conclusive 
evidence against the associations of the amount ad- 
vanced by M., it is no objection to the recovery by M. 
of the full amount of his advances that the building 
company charged the associations with the expense of 
its organization, ete. (5) Under Laws of 1878, chapter 
163, providing that an association incorporated under 
the act of February 17, 1848, and its amendments, shall 
as acondition precedent to the giving of a mortgage to 
secure a debt contracted by it in the course of its busi- 
ness, have the assent of two-thirds of the owners of 
the capital stock, persons who have made no payments 
on their subscriptions, but are officers of the associa- 
tion, and persons who have made substantial pay- 
ments eitherin cash or work, are stockholders for the 
purpose of giving their assent, though no certificates 
have been issued. (6) It being part of the arrangement 
under which the land was conveyed to incorporated 
associations that they should give mortgages to secure 
future advances for improvements thereon, and the 
mortgages and deeds being executed and delivered 
contemporaneously, the mortgages were not within 
the act of 1878, and did not require the assent of stock- 
hoiders. (7) The amount of the advances by M. hav- 
ing exceeded the amount of the mortgages given him 
as security, it was error, inan action merely for fore- 
closure thereof, to provide for the payment of such ex- 
cess out of the surplus arising on the foreclosure sale. 
10 N. Y. Supp. 546, affirmed. (8) A provision in an 
agreement ofan individual to make or procure ad- 
vances for a corporation on its notes that, in addition 
to interest, he shall have a commission in case it shall 
be necessary for him to furnish credit as security in 
order to raise money on the notes, is not usurious. 
Second Division, June 7, 1892. McComb v. Barcelona 
Apartment Ass’n. Opinion by Haight, J. 10N. Y. 
Supp. 546, affirmed. 


CORPORATIONS—MORTGAGES.—A mortgage given by 
a corporation is not invalidated by the fact that the 
resolution therefor was adopted by the votes of persons 
owning the indebtedness intended to be secured, where 
it appears that such indebtedness was a valid and bind- 
ing one, the greater part of it being already secured 
by mortgages, and that the rate of interest was re- 
duced. June 14, 1892. Rettenhouse v. Winch. 11N.Y. 
Supp. 122, affirmed. 


INJUNCTION—BREACH OF CONTRACT—THEATRICAL 
PERFORMANCES.—(1) In an action for an injunction to 
restrain defendant from carrying out a contract with a 
third party, in violation of a previous contract with 
plaintiff, an arrangement was made between the par- 
ties by which defendant, on giving an undertaking 
conditioned to pay acertain sum as liquidated dam- 


ages if it should be finally determined that plaintiT 


was entitled to an injunction, was permitted to fulfill 
her contract with such third party. Held, that the 
rights of both parties, having been expressly reserved, 
the court, even after plaintiff's contract had expired, 
would determine plaintiff's original right to relief by 
injunction. (2) Defendant, an actress and singer, had 
made a contract with plaintiff, a theatrical manager, 
to appear in such operas as he should produce during a 
certain season. Defendant was distinguished in her 
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profession, andagreat artistic acquisition to any thea- 
ter producing comic operas. Plaintiff had advertised 
defendant, at great expense, asa member of his com- 
pany. During such season defendant refused to per- 
form in an opera produced by.plaintiff, and she, at that 
time, had agreed to appear at arival theater to the 
end of the season. Plaintiff unsuccessfully pro- 
tested against this. It was not possible for him to re- 
place defendant by any other actress and singer of 
equal repute,and in consequence he was likely to,and in 
fact did, sustain irreparable damage. Ield, that these 
facts were sufficient, prima fucie, to entitle plaintiff to 
an injunction to restrain defendant from appearing at 
such other theater. (5) Defendant, by her contract 
with plaintiff, agreed to appear in seven performances 
in each week, which plaintiff might give. Held, that 
as it was not possible for her to perform elsewhere 
without violating her contract, the fact that it did not 
contain a negative clause, binding her not to appear 
elsewhere, was not ground for refusing plaintiff an in- 
junction. (4) The contract contained a stipulation 
that plaintiff might terminate the season by giving two 
weeks’ notice to defendant. Held, that relief by in- 
junction should not be denied to plaintiff on the 
ground that this stipulation was inequitable, as it did 
not enable plaintiff to discharge defendant on two 
weeks’ notice, plaintiff having in fact notified defend- 
ant that the season would not close until about the 
usual time. (5) Defendant set up, as a justification of 
the breach of her coutract with plaintiff, that he re- 
fused to substitute another costume for the tights in 
which she had appeared in acertain opera, the wear- 
ing of which sbe had objected to on the ground of dan- 
ger to her health from taking cold. It appeared that 
under the contract it was for plaintiff to prescribe and 
supply the costumes, and that any change in defend- 
ant’s costume would necessitate a corresponding 
change in the costumes of twenty to thirty others; 
that defendant had agreed to appear in tights in such 
opera, and had done so, without objection, during cold 
weather; though she had several times caught cold, 
the cause thereof was not proved; when advised by 
her physician to wear something underneath the tights 
to protect her, she had declined, not because of objec- 
tions by plaintiff, but for reasons of her own; she made 
no attempt to come to an agreement with plaintiff, 
and the circumstances of her negotiations and con- 
tract with arival manager tended to show that this 
excuse was a mere pretense. Held, that it was not 
shown that plaintiff so unreasonably insisted upon his 
rights under the contract, to the detriment of defend- 
ant’s health, as to justify her, in equity and good con- 
science, in breaking off her engagement. June 14, 1892. 
Duff v. Russell. 16 N. Y. Supp. 958, affirmed, without 
opinion. 


PAROL EVIDENCE—ACTION ON CONTRACT. — (1) A 
memorandum for the sale of lumber was as follows: 
“SoldtoB.& K. * * * 100M. 1-ineh shipping culls, 
to be shipped before July Ist, at $11.25, they to pay 
the B. C. railway charges; and 100 M. l-inch shipping 
culls, to be shipped after August 25, and before Oct. 1, 
at $11; and 100 M. 16%4-inch and up wide coffin boards, 
sound common, seasoued eight months. ‘Terms, two 
months.’’ Jield, that evidence was admissible to show 
the whole contract, as the memorandum failed to fix 
the price of the last amount of lumber, or the time of 
delivery, aud the language, ‘Terms, two months,’ 
wasambiguous. (2) In an action for the price of the 
third lot of lumber, the defense being a breach of the 
contract by defendants, evidence relating to the for- 
mer shipments was admissible, as a necessary part of 
the history of the transaction, and as showing the in- 
terpretation given to the contract by defendants, and 
also as showing performauce by plaintiffs up to the al- 





leged refusal of defendants to perform their part. 
Second Division, May 31, 1892. Hurd v. Bovee. 7N. 
Y. Supp. 241, affirmed. 


PLACE OF TRIAL—CHANGE—AMENDMENT OF COM- 
PLAINT.—A complaint may be amended after service 
of answer, so as to change the place of trial as stated 
in the original complaint aud summons. June 7, 1892. 
McCosker v. Smith. 14 .N. Y. Supp. 615, affirmed. 


SALE—WARRANTY.—(1) A manufacturer and dealer 
in painters’ materials stated to a customer that all 
goods he sold thereafter would be warranted as repre- 
sented, and that he had a varnish made from pure 
gum shellac and pure wood alcohol which would dry 
and was quick in hardening, and was suitable for use 
on mouldings. A sample cask was ordered, and the 
customer told that future sales would be warranted 
equal to that. Six months after a barrel was ordered, 
** same as the cask,’? and, two months later, another, 
“same as the last.’’ Held, that the varnish sent to fill 
this order was warranted made of pure gum shellac 
and pure wood alcohol, suitable for use on mouldings, 
andequalto the sample. (2) It was shown that the 
mouldings on which the varnish was used would have 
been worth ten cents a foot if it had been as war- 
ranted, but were in fact worth only five cents. This 
evidence was not objected to as not furnishing the 
proper measure of damages. It was also shown that 
the difference of five cents a foot would be the expense 
of taking off the old finish and putting ona new one. 
The defendant knew that the varnish was to be used 
on mouldings, and warranted it suitable. The defect 
could not have been discovered before it was ap- 
plied. Held, thata finding allowing as damages five 
cents a foot will not be disturbed. Second Division, 
May 31, 1892. Moore v. King. 10 .N. Y. Supp. 651, af- 
firmed. 


W ATER-COURSES—INJUNCTION — EVIDENCE —LEAD- 
ING QUESTIONS.—(1) In an action by the owners of a 
millrun by water to restrain the owner of a mill on 
the same stream, above plaintiffs’ mill, it appeared that 
defendant had in his mill steam power in addition to 
the water power, and that when he was using the 
steam power he would allow the water to accumulate 
in his dam during working days, so that the fiow was 
cut off from plaintifil’s mill, and that during the night- 
time, and on Sundays, when plaintiffs could not use 
the water, defendant allowed it to run off. Held, that 
an injunction was properly granted perpetually re- 
straining defendant from retaining the water except- 
for the proper use of his mill, or from discharging it, 
except for the purpose of running his mill,or 50 as to re- 
lieve his dam, and from holding back the water in or- 
der to accommodate his steam power. (2) It appeared 
in such case that defendant, on learning that plaintiffs 
were about to put circular saws in their mill, threat- 
ened to, and after the circular saws were put in plain- 
tiffs’ mill did, prevent plaintiffs from using water of 
the stream by detaining the water in his dam, and let- 
ting it ruu off at times when plaintiffs could not use it. 
Held, that it was not error on the trial to allow plain- 
tiffs to show defendant’s manner of using the water 
before the alleged wrongful acts, as giving a history of 
the whole transaction between the parties, the trial 
court expressly holding that no damages could be re- 
covered except for acts committed between the dates 
alleged in the complaint, and that no amendment of 
the complaint would be allowed. (3) Defendant hav- 
ing alleged as a counter-claim that plaintiffs had raised 
their dam so that they set back the water on defend- 
ant’s premises further than they had a right to do, it 
was proper to permit a witness for plaintiffs to testify 
that the common grantor of the parties, while he was 
the owner of both mills, showed witness how high to 
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build the rack, on the premises afterward conveyed to 
plaintiffs, so that flood wood would go over the dam 
before going into the rack, as tending to show that 
plaintiffs’ dam, which was built where the original 
dam stood, was not as high as the original dam. (4) A 
witness for plaintiffs having been cross-examined in 
such case as to the manner in which the mills were 
used by the common grantor of the parties, while he 
was owner of both, it was in the discretion of the court 
* to permit plaintiffs to ask the witness a leading ques- 
tion as to whether the water at that time was not used 
in such manner at the upper mills as to enable it to be 
used for running both mills. June 17,1892. Hoyt v. 
Cline. 15 N. Y. Supp. 337, affirmed, without opinion. 


—\—_e—__—_— 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


DEED—RIGHT OF WAY—CONSTRUCTION.—Where a 
deed reserves aright of way which isnot to be fenced, 
and the parties for forty years maintain and use the 
way with gates swung at either end, such must be 
deemed to have been the intention of the parties, and 
none of them can subsequently contend that no gates 
were to be permitted. We think that if there were no 
contemporaneous exposition of the deed by the acts of 
the parties, the contention of the appellants could not 
prevail. If their construction is correct, then there 
can be no fences, lateral or traverse, and the lands of 
the servient donor would be left entirely open and ex- 
posed on every side, and this itis evident was not the 
intention of the parties. Wethink it very clear that 
what was meant was that the way should not be closed 
at the ends by a permanent fence, but that there was 
no intention to permit the way to remain entirely 
open. The deed refers to ths way as an existing one, 
and means, as the acts of the parties covering a period 
of many years clearly show, a private way protected 
by gates at each end. In the absence of a contract for- 
bidding it, the owner of the servient estate would have 
a right to swing gates across the way. Phillips v. 
Dressler, 122 Ind. 414. The usage under the contract 
shows that the parties had in mind, from first to Jast, 
a way closed by gates conveniently arranged for open- 
ing when necessary to permit a use of the way. Ind. 
Sup. Ct., June 9, 1892. Frazier v. Myer. Opinion by 
Elliott, J. 


GooD WILL—USE OF TRADE NAME.—AIlI the property, 
assets and business of the firm of Fish Bros., wagon 
manufacturers, passed by successive changes to Fish 
Bros. & Co., thence into the hands of a receiver, and 
thence to the Fish Bros. Wagon Company, a corpora- 
tion. The Fish brotbers remained in the business 
through all the successive changes, and became direct- 
ors and officers of the new company, although the ma- 
jorityofstock was owned by others. During all this time 
the products were variously advertised under the trade- 
marks: ‘‘ Fish Bros.,’’ ‘ Fish Wagons,”’ ‘‘ Fish Bros., 
Agents,” “Fish Bros. & Company, Agents,” and the 
picture of a fish with ‘‘ Bros.” on it, or ‘“‘ Bros. & Co.” 
Several years after the organization of the company 
the Fish brothers withdrew therefrom, and set up on 
their own account, under the firm name of Fish Bros. 
& Co. Held, in an action by the corporation against 
Fish Bros. & Co., that plaintiff owned the good will of 
the old business, including the right to use the Fish 
trade-marks, but that such right to the use of such 
trade-marks is not exclusive, and defendants may in 
good faith apply the same trade-mark of a fish to the 
wagons manufactured by them, provided they do it in 
a way not calculate! to induce persons to buy the 
sume for those manufactured by plaintiff. Notwith- 
standing the good will of an established and successful 
business may be sold iu connection with the property 








and assets, so as to entitle the purchaser thereof to a 
certain limited protection, yet such transfer will not 
of itself alone be sufficient to preclude the seller from 
engaging in a separate and independent business of the 
same kind, and to solicit the customers of the old busi- 
ness, even in the same city or village, much less ina 
city or village two hundred miles or more distant. 
‘*In order to preclude the seller from engaging in such 
separate and independent business, there must be an 
agreement to that effect, based upon a good and valu- 
able consideration, and not contrary to law or public 
policy.” Washburn y. Dosch, 68 Wis. 459, and cases 
there cited; Williams v. Farrand (Mich.), 50 N. W. 
Rep. 446; Vernon v. Hallam, 34 Ch. Div. 748. True the 
transfer of the good willto the plaintiff included the 
trade-marks, but it is to be remembered that a trade- 
mark gives no exclusive right to the device or article 
to which itis applied. It is in no sense a patent, and 
gives the proprietor thereof no exclusive right or mo- 
nopoly of the thing manufactured and sold. The 
theory upon which actions for the infringement of 
trade-marks are maintained is that the law will not 
allow one person to sell his own goods as and for the 
goods of another. Marshall v. Pinkham, 52 Wis. 580. 
To the same effect is Lawrence Manuf. Co. v. Tennes- 
see Manuf. Co., 188 U. S. 537; Jay v. Ladler, 40 Ch. 
Div. 649. It is only the dealer’s own trade and his 
own business which are thus to be protected by his 
own trade-mark. Gessler v. Grieb, 80 Wis. 25. It 
does not relate to the nature,quality or mode of opera- 
tion of the thing sold, but merely tothe designation, 
name or mark by which it is sold. Such being the 
functions of a trade-mark, it is obvious that the plain- 
tiffs right to the marks in question would not be in- 
fringed by the manufacture and sale of wagons and 
vehicles of similar make and style by any person, even 
in Racine, much less by the Fish brothers themselves 
at South Superior. The right of the defendants to 
manufacture and sell similar wagons and vehicles be- 
ing admitted, as it must, the question remains whether 
they also had the right to affix thereto the words 
“ Fish Bros.,” “ Fish Bros. & Co.,” and the picture of 
a fish. The picture of a fish as used must be regarded 
simply as another way of designating the surname 
** Fish’? as the founder and originator of the partiou- 
lar make of wagons and vehicles thus manufactured 
and sold. Burgess v. Burgess, 17 Eng. Law & Eq. 257, 
292; Chemical Co. v. Meyer, 139 U.S. 540. Wis. Sup. 
Ct., June 15, 1892. Fish Bros. Wagon Co. v. La Belle 
Wagon Works. Opinion by Cassoday, J. Winslow, 
J., dissenting. 


HIGHWAY -— DEDICATION — USER.— Mere user of a 
road by the public for a period less than the statutory 
limitation of real actions is not sufficient to vest the 
easement in the public as by prescription. Mr. Justice 
Walker in Gentleman v. Soule, 32 Ll. 278: ‘A pre- 
scriptive right cannot be acquired to pass over a tract 
of land generally, but it must be confined to a specific 
line or way. ‘The public can no more claim a prescrip- 
tive right to pass, at any and all places, over a man’s 
land than can an individual. The right must be con- 
fined to a definite, certain and preciseline.”’ Mr. Jus- 
tice Crawford in Gardiner v. Tisdale, 2 Wis. 194: *‘Al- 
though length of time, as it relates to user, becomes in 
some cases an important consideration, yet in a coun- 
try like ours, where roads and highways are being con- 
stantly enjoyed over the lands of persons without any 
authority of law,and by the tacit permission of the 
owners, but without any act of theirs showing an in- 
tention to appropriate or yield their property to pub- 
lic use, we think it would be mischievous to permit 
user of itself to be evidence of dedication.” Baron 
Parke in People v. Huskinson, 11 Mees. & W. 829: “In 
order to constitute a valid dedication to the public of 
a highway by the owner of the soil, it is clearly settled 
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that there must be an intention to dedicate; there 
must be an animus dedicandi, of which the user by 
the public is evidence, and no more, and a single act 
of interruption by the owner is of much more weight 
upon # question of intention than many acts of enjoy- 
ment.’’ See also Johnson v. Lewis, 47 Ark. 70; Barker 
vy. Clark, 4 N. H. 380; Talbott v. Grace, 30 Ind. 389; 
Lownsdale v. City of Portland,1 Or. 404; Thomas v. 
England, 71 Cal. 456; Beall v. Clore, 7 Bush, 676. Cer- 
tainly it cannot be held that every road which, at the 
date of the passage of the act, was recognized and 
maintained by the public authorities in any manner, 
as by user or the making of slight repairs, became by 
force of the statute eo instanti a public highway, irre- 
spective of ‘any statutory or common-law dedication, 
and without reference to the period of user or the du- 
ration or extent of such recognition or maintenance. 
Private property is not thus subject to unrestricted 
legislative disposal. Colo. Sup. Ct., May 16, 1892. Starr 
v. People. Opinion by Elliott, J. 


LANDLORD AND TENANT—DANGEROUS PREMISES. — 
The lessor of an hotel is not liable for injury to a guest 
by the fall of an awning known to be unsafe, unless 
bound by the lease to keepthe awning inrepair. This 
has long been the doctrine of the common law, and in 
England has never been changed. Payne v. Rogers, 2 
H. Bl. 350; Russell v. Men of Devon, 2'T. R. 667; Cheet- 
ham v. Hampson, 4 id. 318; Pretty v. Bickmore, L. R., 
8 C. P. 401; Gwinnell v. Kamer, L. R., 10 id. 658; Rob- 
bins v. Jones, 15 C. B. (N. 8.) 221; Nelson_v. Brewery 
Co., 2 C. P. Div. 211. Most of the American follow the 
English authorities. Mellen y. Morrill, 126 Mass. 545; 
Leonard y. Storer, 115 id. 86; Bartlett v. Boston G. L. 
Co., 117 id. 533; City of Lowell v. Spaulding, 4 Cush. 
277. In Harris v. Cohen, 50 Mich. 324, the tenant is 
made liable even for a nuisance. Burdick v. Cheadle, 
26 Ohio St. 395; Fisher v. Thirkell, 21 Mich. 1; Coke v. 
Gutkese, 80 Ky. 598; 2 Shear. & R. Neg., p. 587, § 503; 
Thomp. Neg. 309, note. ‘‘A landlord who lets a house 
in a dangerous state is not liable to the tenant’s cus- 
tomers or guests for accidents.’’ Shear. & R. Neg. 711. 
“The landlord is not liable for injuries occasioned by 
a dangerous condition of the premises existing at the 
time of the lease, if there was no covenant to repair in 
the lease, but the tenant is.’’ Ray Neg. Imp. Dut. 61, 
and cases cited. In New York at first it was so held. 
Jaffe v. Harteau, 56 N. Y. 398. But subsequently by a 
divided court, the doctrine is questioned and left un- 
settled in Edwards v. Railway Co., 98 N. Y. 245. But 
it would seem that the current of authorities in this 
country, as wellas in England, isin favor of the prin- 
ciple, and on sound reasoning, and it being a new 
question in this court we are at liberty to adopt it. By 
many of these cases it is held to make no difference 
whether the defective structure is a nuisance or not, 
or whether it is an obstruction to a highway. The 
principle is evidently strengthened by the injured 
party being a guest of the lessee at the time of the ac- 
cident. Wis. Sup. Ct., May 24, 1892. Fellows vy. Gil- 
huber. Opinion by Orton, J. 


WATER AND WATER COURSE—TIDIE LANDS—WHARVES, 
DOCKS, ETC.—Hill’s Code, section 4227, which author- 
izes riparian owners on navigable rivers, within the 
corporate limits of any incorporated town, to construct 
wharves in front of their Jand, is not a grant of the 
tide land, and where the license therein given is not 
exercised before a grant of the tide land no license 
thereunder exists. It does not vest any right until ex- 
ercised. Itis a license, revocable at the pleasure of 
the Legislature, until acted upon or availed of. Eisen- 
bach v. Hatfield, 2 Wash. St. 250. The cases usually 
regarded as leading in support of this doctrine are Ste- 
vens v. Railroad Co., 34 N. J. Law, 533, and Gould v. 
Railroad Co., 6 N. Y.522. In the former of these 





Beasley, C. J., said that “ lands under water including 
the shore of tide water in New Jersey, belong abso- 
lutely to the State, which has the power to grant them 
to any one free from any right of the riparian owner 
in them.”’ This language, and the uses to which the 
tide land was put, not being in aid of navigation, flouts 
the idea that the right of disposal, as against the up- 
land owner, was intended to be limited in its applica- 
tion to public uses. In the latter of these cases (Gould 
v. Railroad Co., supra) it was held by the Court of Ap- 
peals that an owner of upland along high-water 
line on the Hudson river has no exclusive riparian 
rights below that line, and hence sustained no legal 
damage from a railroad embankment built under a 
grant from the State which cut off his access to the 
river. Thi: decision is a rule of property in that State 
and has never been questioned. Other cases in which 
the same doctrine has been held are Pennsylvania R. 
Co. v. New York R. Co., 23 N. J. Eq. 157; Sugar Re- 
finery, etce., Co. v. Jersey City, 26 id. 275; In re Water 
Commissioners, 3 Edw. Ch. 290; Getty v. Railroad Co., 
21 Barb. 617; Tomlin v. Railroad Co., 32 Lowa, 106; 
Canal Com’rs v. People, 5 Wend. 425; People v. Canal 
Appraisers, 83 N. Y. 461; Navigation Co. v. Coons, 6 
Watts & S. 101; McKean v. Canal Co., 49 Penn. St. 424. 
Nor does the Supreme Court of the United States as- 
sert any doctrine to the contrary. It recognizes the 
fact that the rights of the upland owner are matters 
of legislation and usage in the several States, and ap- 
plies the law of the State accordingly. This is illus- 
trated in Hoboken y. Railroad Co., 124 U. 8. 656; 
Weber vy. Commissioners, 18 Wall. 65; Harden v. Jor- 
dan, 140 U.S. 371. Oreg. Sup. Ct., June 18, 1892. 
Bowlby v. Shively. Opiuion by Lord, J. 


——__>—___— 
CROSS-EX AMINATION. 


CLEVER story, entitled ‘‘A Simple Case,” by Will 
£ Payne, in the June Century, very well illustrates 
the dangers of cross-examination, and how a skillful 
attorney may depend upon an over-zealous and incau- 
tious opponent to bring out for him evidence which he 
dares not venture on for himself. The question was 
whether Risley was a bona fide holder of a note made 
by Huntley, and obtained from him by fraud. There 
was an attempt to show that Risley was cognizant of 
certain fraudulent interpolations in printed blanks 
used in procuring the note and a collateral mortgage. 
Cleary was attorney for Huntley, and Haggis was on 
the other side. VPotts, the printer of the blanks, who 
was under pecuniary obligation to Risley, was called 
as a witness for Huntley: 

‘He informed the court promptly, at Mr. Cleary’s 
request, that his name was Victor C. Potts; that he re- 
sided in Centropolis, and that his occupation was edit- 
ing the Centropolis Herald and running the Herald 
printing office. Heknew Hawk, the churn-man, and 
had done some printing for him; had printed some 
contracts and some deeds, some notes and some chat- 
tel mortgages. He denied that H. Risley was owner 
or proprietor, or silent partner of or in the Herald es- 
tablishment, or that he had any supervision over or 
connection with the printing office in any way; and he 
admitted that he had pecuniary relations with Risley, 
and that Risley was often about the office. 

““*Now, Mr. Potts, who gave you the order for print- 
ing those patent-churn agency blanks?’ 

‘““* Hawk.’ 

*** Did Hawk ever say any thing to you which led 
you to think that Risley had any connection with, or 
any knowledge of the preparing or printing of those 
blanks?’ 

***No, sir; he did not.’ 

‘“* Did you ever mention them to Risley?’ 
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*¢¢ No, sir.’ 

** Ever show them to him, either the blanks or the 
proofs or the copy for the blanks?’ 

***No, sir; never.’ 

“<Did Risley ever say any thing to you in regard to 
them?’ 

** * Never, sir.’ 

*** Was Risley ever in your printing office while they 
were being printed ?’ 

*** Very likely he was; he comes there often.” 

“*Are you very sure that he never saw them 
there?’ 

“*T don’t think he ever did. Certainly, I don’t 
know that he ever did.’ 

‘Cleary paused a moment, and pulled at his mous- 
tache. 

«Then, Mr. Potts, you don’t know that Risley ever 
saw those blanks, or the copy for them, or the proofs 
of them?’ 

*«<T'm certain he never saw them in my presence.’ 

“ Cleary pulled at his moustache,and Potts held him- 
self for the next question. He felt himself at an ex- 
treme tension, and he had a desperate wish to plunge 
through and have done with it. He was aware of 
Huntley’s long, anxious face beyond Cleary, and of 
the justice’s head across from Huntley. 

‘Cleary considered a moment, and then he said, 
*That’s all; take the witness.’ 

“As Cleary spoke, and Potts realized that his exami- 
nation was ended, he experienced a sensation of relief 
which changed and sank back instantly into an over- 
whelming fear aud depression. He felt a kind of awe 
and quailing, and he felt himself condemned and cast 
out. A curtain fell behind him, alumpcame into his 
throat, and there was a palpable heaviness at his heart. 
Haggis was speaking to him, and Potts turned toward 
him. 

*** Your testimony is then, Mr. Potts,’ he said, ‘that 
so far as you know, Mr. Risley had no knowledge of 
those blanks?’ 

* Potts gripped the arms of his chair. He felt his 
heart hammering in his breast, and his nerves tight- 
ened. 

*“** No,’ he said, fixing his eyes upon the justice, and 
speaking slowly and laboriously; ‘there were two 
words—corrections—on the proof in Captain itisley’s 
handwriting.’ 

* Haggis bent forward, and his eyes threatened Potts. 
‘There were—what?’ he asked ineredulously. 

“*There were two words—corrections—written ou 
the proofs in Captain Risley’s hand.’ 

“*Are you certain of that? Can you swear that 
those words were in Captain Risley’s hand?’ 

“*T am very familiar with Captain Risley’s hand—it 
is peculiar—and I am positive that the writing on the 
proof is exactly similar to his.’ 

“ Potts took in a huge breath. He was quite pale, 
and there was a deafening rush in his brain. 

** Have you those proofs—can you produce them?’ 
Haggis demanded, threateningly. 

**T can,’ Potts auswered.”’ 

And he did, and of course Huntley had the verdict. 


———_$_ 


NOTES. 

gyre the commercial Senator Cameron has 

enough influence of one sort or another to pre- 
vent the confirmation of Mr. Shiras, that gentleman 
will be met with a necessity which will presumably be 
disagreeable when he takes his seat on the Supreme 
bench. He will be obliged to shave his luxuriant 
side-whiskers, which are of the kind vulgarly known 
as mutton-chops. The Supreme Court of the United 





States is essentially a smooth-faced institution. The 
chief justice wears a moustache, but that is allowed 
because it is the most conspicuous thing about him, 
and without it there would be very little of him left 
to dignify the black silk robe. Justice Lamar has a 
chin-beard, to which he clings teuderly. For some 
great and secret reason he was allowed to retain it 
when he went on the bench. When Justice Brewer 
was appointed he had a flowing beard. The rule was 
quoted to him, and a hirsute adornment that was a 
rival to Peffer’s was ruthlessly sacrificed. Justice Gray 
cut all of his whiskers off, except alittle bunch up by his 
2ars, and they don’t count. The pictures of Mr. Shiras 
that have been printed make his whiskers very promi- 
nent. They are excellent whiskers. They lend dig- 
nity toastrongface. They make Mr. Shiras a distin- 
guished-looking man. What the result will be if he 
is forced to shave them no one can foretell. The 
country will anxiously await the outcome of his visit to 
the barber. It is hoped that Shiras, smooth-faced, will 
be as acceptable as Shiras, mutton-chopped, now is. If 
he is not, it will be cause for grief, not complaint. 
Whiskers are valuable and soul-satisfying things, but 
toa justiceship of the Supreme Court of the United 
States they cannot be said to hold the smallest kind of 
a candle.—Buffalo Enquirer. 


Notice to old ladies desirous of securing for their re- 
mains a handsome and expensive and really exhilarat- 
ing funeral of the old style. The court will not, except 
under ‘“‘ very peculiar circumstances,’’ allow you to 
have it. Re Read, Gallaway v. Harris, reported else- 
where. You may give express verbal directions to 
your executors that your funeral shall be costly—nay, 
you may actually interview the undertaker and tell 
him you desire to have “fa grand funeral costing £150,”’ 
but unless your executors are willing to run the risk of 
having to pay a large portion of the cost out of their 
own pockets you will not get your desire; and since 
your executors are tolerably certain to decline to take 
this risk, your wishes will be altogether disregarded. 
Your estate may be over £20,000, but still your grand- 
mother, the Chancery Division, will not allow you to 
squander it in the gratification of your antique taste 
for a gorgeous funeral. It is true that Lord Coke says 
that *‘ funeral expenses according to the degree and 
quality of the deceased are to be allowed out of the 
goods of the deceased before any debt or duty whatso- 
ever;”’ but it isclearly settled that an executor or ad- 
ministrator is not justified in incurring extravagant 
funeral expenses, even as against legatees or next of 
kin. See Stuckpoole v. Stackpoole, 4 Dow. 227. If the 
estate of the deceased is insolvent, according to Lord 
Holt (2 Wms. Exrs. 968), no funeral expenses ought to 
be allowed except for the coffin, ringing the bell, and 
the fees of the parson, clerk and bearers—that is to 
say, the costs of a shroud or digging a grave are not to 
be allowed. Subsequently the courts became more 
liberal, and £10, and afterward £20, were indicated as 
the limits of the funeral expenses to be allowed under 
these circumstances. The peculiar hardship of these 
rules on executors has often been pointed out. Ingen- 
eral, they are obliged to bury their testator before they 
can ascertain whether his estate is or is not solvent. In 
Re Read the matter, fortunately for the executors, 
came before a common-sense and coasiderate judge, 
who did not see the justice of punishing executors for 
carrying out their testatrix’s express verbal lirections. 
But we should recommend any old tady having similar 
views to those of the testatrix in Re Read to make an 
express bequest to her executors of the sum she means 
to be expended on the funeral, with adirection that it 
shall be so expended; and also to leave in a paper in- 
closed in the will a proper programme of the funeral 
festivities.—London Law Times. 
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FEW years ago we broached the theory that 
the proper way for the lawyer to spend his 
vacation was to assume a wholesome recumbency, 
and not to wear himself out in taking exercise. 
We find ourselves still much of the same opinion, 
and are exemplifying it on the western bank of 
Grand Island in the Niagara river, a few miles be- 
low the rapidly-growing third city of the Empire 
State, and not quite within ear-shot of the roar of 
the great cataract. By the way we have always 
found that in point of roar the falls never come up 
to representation, and this is the only point in 
which they are disappointing. Perhaps they pur- 
posely ‘‘ mitigate” their roar, or perhaps it is 
intended as a rebuke to vulgar human expectation, 
and designed to show how little dependent on noise 
the grandest and most famous exhibitions of nature 
are. The two sublimest spectacles of nature 
commonly known to civilized eyes — Niagara and 
Mont Blanc — make very little noise. Neither are 
they constantly thrusting their sublimities upon the 
spectator. At times they cloak their grandeur and 
refuse themselves. This may be taken as a silent 
but significant lesson to those alleged great men 
who are constantly posing before the public and 
keeping the newspaper columns full of sensations 
in regard to their doings and sayings and thinkings 
and prophesyings. It seems to us that a little 
occasional reticence and retirement on the part of 
these would enhance their reputation in the long 
run, for the clock cannot always strike twelve and 
man is not wise at all times. Mont Blanc and 
Niagara are in no danger of being forgotten, and 
need not assert themselves. Here we sit at a 
shaded window overlooking the noble river, and 
watch the fishermen dangling their legs over the 
edge of the neighboring pier, engaged in the 
serious business of inveigling from their native ele- 
ment the nutritious black bass, the succulent yellow 
perch, and the ill-favored but wholesome bull-head 
alias **horn-pout.” Mark the almost superhuman 
patience with which the adult person achingly sits 
in the hot sun on a rough plank, and holds his rod 
by the hour, and the smile of puerile gratification 
which irradiates his face when he succeeds in cap- 
turing a quivering three-inch and two-ounce fish 
for next morning’s frying-pan. Perhaps he is a 
lawyer, gifted in the construction of ‘fishing com- 
plaints,” and not reputed a rival of Job in point of 
long-suffering, prone to spank the baby on slight 
provocation, and snarl at his wife when there is : 
button missing from his shirt. But here he will root 
himself all day long, and almost forget to eat and 
drink, in the gentle excitement of small fishery. 
Angling is not a contemptible amusement. It not 
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only cultivates and enlarges patience, and affords 
opportunity for reflection, but it stimulates and 
promotes the enumerative and statistical faculty. 
The modest lawyer, who would blush to boast of 
his successes at the bar, will not scruple to test the 
credulity of his auditors by accounts of miraculous 
draughts, and will strain the confidence even of his 
intimate friends. But who ever expects the truth 
about fishing? The angler always lies like one of 
Napoleon’s bulletins or a common-law pleading, 
and where one is forewarned he should be fore- 
armed, Another amusement, or at least occupation, 
at this place is to watch the passing steamboat ex- 
cursions under the streaming moon — to listen per- 
force to the rhythmic beat of the waltz droned 
out by a discordant band, and 2 commonplace 
melody brazened forth by the emphatic and blatant 
cornet; to sce the couples industriously and _per- 
spiringly revolving about the decks; to listen to 
the thirsty clink of beer-glasses — abhorrent sound 
to ‘*Prohibition Party” ears! Part of our leisure 
too—and no inconsiderable part -— is spent fighting 
certain insects known on this side the stream as 
“Canadian ” flies, and on the other side as 
“American.” Another and more profitable portion 
of our time is occupied in watching the gambols 
and obeying the behests of a small, yellow-headed, 
blue-eyed boy, essence of several lawyers —son of 
one, grandson of two (one of them a judge) and 
nephew of a fourth —a little contingent chief-jus- 
tice, a despotic law-giver even in hisinfaney. What 
would we not give to know his thoughts, to dream 
his dreams, to understand his reasonings, to have 
his heart?) This is a wisdom not permitted to 
grown-up elders. But meantime he has the de- 
votion and slavish attendance of several adult per- 
sons, Who smile at his prattlings and start nervously 
if he sneezes. Let no irreverent journalist sneer at 
‘* Baby McKee” or ‘* Baby Ruth.” Such are really 
the most important and influential beings in the 
world. We know what their ancestors have been 
and have done; there is no telling what these may be 
and do, They at least never say nor do a foolish 
thing, their years considered. 


Although theoretically we thus do a good deat 
of vacating and idling, yet practically we are not 
slothful. The weekly grist must still be ground, 
To the legal journalist no place, however secluded, 
is secure from the weekly inroad of his “ exchanges,” 
and he must needs turn over and with his fingers 
read the pages from which he culls the pabulum for 
his professional dependents. If our reader is ever 
impatient with us, let him imagine us as the one 
and only lawyer in the universe who for thirteen 
years has been condemned to look at every reported 
decision, in the English language, of every ulti- 
mate tribunal, and at many decisions of the pen- 
ultimate courts. Our mind is as a sieve through 
which all legal learning sifts and in which nothing 
to speak of has ever stuck. Hopeless task, like 
that of the Dandides! So here we sit and turn the 
multitudinous, platitudious pages, trying to winnow 
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a few grains of useful wheat for the week’s repast. 
And while we sit we occasionally glance at the 
eddyings and whirlings and waves of the deep swift 
river, flowing inexorably and ceaselessly toward the 
mysterious plunge beyond our sight. Some are 
wide and some are narrow, some are shallow and some 
are deep, some are still and some are noisy, some are 
clear and some are turbid, some bear nothing on their 
surface and some carry round and round a useless 
freight of chips and sticks and logs and straw; but 
all alike are borne with the same velocity to the same 
fate. So hurry by our human lives with the same 
characteristics and the same inevitable ending. 
Great or small, the same plunge awaits all, after a 
few hours of struggling existence, into the same 
abyss; and who has been able to tell what therein 
lies? At this very hour of the world’s clock men 
are no wiser than they were in the morning of time, 
and theologians and eatechists are ready to burn 
each other for religious differences. The strife and 
falsehood of political parties beat madly on the ear. 
The discontented poor rebel against the indifferent 
rich. The demagogue fulminates, the socialist levels, 
the anarchist destroys and threatens, And still the 
river flows on, between grassy wooded _ shores, 
lighted by sunset clouds, glimmering under the 
round moon, straight on to the great obscure abyss 
in which all its waters mingle indistinguishably. 
jut over that glows the rain- 
bow, and the weary soul, anxious for justice and 
purity and sick of the sin and wrong of time, 
inwardly sighs “Shall not the Judge of all the 
earth do right?” Nothing is left to man but to 
flow on with the river, and say with the lawyer- 
poet who sang of ‘*The Water-fowl”: 


abyss constant 


‘He who from zone to zone 
Guides through the pathless air thy certain flight, 
In the long way that I must tread alone 
Will guide my steps aright.” 





The July Green Bag shows no sign of mid-sum- 
mer languor nor of mid-summer madness. A portrait 
and sketch of Montesquieu lead off, followed by an 
article on mock marriages, entitled “The False 
Priest,” by the editor of this journal, one on the 
Making of Wills, by Mr. Wm. Arch. McClean, and 
another entitled ‘* A Lawyer on Lawyers,” by Mr. 
Albert C. Applegarth. There is also an illustrated 
sketch of the Supreme Court of Kansas, by Mr. 
Henry Inman. We may be allowed to whisper to 
Mr. Inman that the female children of the judges 
will not be grateful to him for stating the date of 
their birth with such particularity. He should fol- 
low the custom of the biographer of female lawyers, 
who uniformly omits that impolite information. 
There is some genuine humor in Mr. McClean’s 
article, but he affects too much the style of the 
commercial advertiser or the ‘‘ hustling” reporter. 
It makes us ‘ real sick ” — to quote his own expres- 
sion. Then again a good Shakespearian scholar 
ought not to use the word ‘*bourn ” in the sense of 
country—Shakespeare did not, although commonly 
reported to have done so. Mr. McClean may be in- 


terested, in connection with this subject, to know 
Chief Justice Horton’s heraldic legend, given in the 
article on the Kansas court—‘‘ Quod vult, valde vult” 
—and there translated, ‘‘ What he wiils, he wills 
cordially ”—or as we should prefer, ‘‘ strongly.” A 


| chief justice with real arms and a legend is a rarity 





in this republic, and to find such an aristocratic 
refinement in the recently disputed and bloody land 
of Kansas is an evidence of the enterprise of our 
people, which will go far to blunt the edge of the 
sneers of effete orders of nobility in less energetic 
climes, We shall have ruins as soon as we care for 
them. The ‘‘Facetie” of this number are pecu- 
liarly good: It is hard for a lawyer to have his 
personal appearance sneered at by a poet, particu- 
larly by a prosaic one. So we feel when we read in 
the ** Notes,” that stanza of Wordsworth; 
* A lawyer art thou? draw not nigh! 
Go, carry to some fitter place 
The keenness of thy practiced eye, 
The hardness of that sallow face.” 

‘*The meanest worm, being trodden on, will 
turn,” remarked the poet whom Wordsworth said 
he could write likeif he ‘‘hadamind,” Just see us 
turn: 

“A poet art thou? thou art dull, 
And keenest wit could ne‘er suppose 
The self-esteem in thy bald skull, 
The egoism of thy nose.” 


The eighteenth volume of the Bankside Shakes- 
peare contains the players’ text of ‘The Trouble- 
some Raigne,” the quarto of 1591, parallel with the 
folio text of 1623 of Shakespeare's “ King John,” 
with an introduction touching the adaptation of the 
former into the latter. Thisis one of the most inter- 
esting and valuable volumes of the series, for it 
shows the peculiar operation of Shakespeare’s 
genius in a vivid manner. How he made the dry 
bones of the prosaic quarto live! The discrectness 
of his omissions is hardly surpassed by the splendor 
of his additions. (It is our secret belief that Bacon 
wrote ‘*The Troublesome Raigne.”) Mr. Morgan 
editorially emphasizes this stroke of genius by some 
excellent considerations, in which learning, good 
sense, and sly humor are mingled in just proportions. 
This volume is typographically a notable monument 
of printing, for the quarto pages are reproduced in 
black-letter fac simile, from types specially cast for 
the purpose, at the Riverside Press. It is thought 
to be the first volume thus publicly produced in 
this country, although the Grolier Club of New 
York privately brought out the ‘‘ Philobiblon” of 
De Bury, at the press of Mr. De Vinne, a few years 
ago. The volume is an exquisite example of print- 


ing. 


The Supreme Court of Massachusetts have recently 
decided a novel contention in respect to contribu- 
tory negligence. In Cambridge a citizen, walking 


on a sidewalk, endeavored to put aside a lighting 
wire which was in his way. The wire was “loaded,” 
and he was injured. He sued the city, andit is now 
held that hewas not guilty of contributory negligence, 
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We should say so, decidedly. The decision is quite 
in line with the case in this State where a man was 
killed in saving a young child on a railway track. 
Judge Holmes wisely observes that this was ‘‘ one 
of those everyday acts of kindly feeling which fairly 
may be said to be an incident of travel, as it com- 
monly goes on, and to be within the protection of 
the law.” 
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NOTES OF CASES. 





J N Oskamp v. Gadsden, Supreme Court of Nebraska, 
I June 11, 1892, defendant called at the public 
telephone station at Schuyler, and asked the opera- 
tor to request plaintiffs to step to the telephone in 
their place of business in Omaha, as he desired to 
converse With them. II., one of the plaintiffs, an- 
swered the call, but owing to the conditions of the 
atmosphere, the parties were unable to communi- 
directly with each The telephone 
operator at Fremont, an intermediate station, pro- 


cate other, 
posed to and did transmit defendant’s message to 
plaintiffs, offering to sell them a quantity of hay, 
and he also repeated to the defendant their answer, 
action for a 
breach of contract it was Aeld that the conversation 
was admissible in evidence, and that it was com- 
petent for the defendant to state the contents of 
plaintiffs’ answer to his message, as repeated by the 
operator at Fremont at the time it came over the 
The court said: ‘*The question thus pre- 
sented is a new one to this court, and there are but 
few decided cases which aid us in our investigation. 


accepting the proposition, In an 


wire. 


But upon principle it seems to us that the testimony 
is competent, and its admission violated no rule of 
evidence. It was admissible on the ground of 
agency. The operator at Fremont was the agent of 
defendant in communicating defendant’s message 
to Haines, and she was also the latter’s agent in 
transmitting or reporting his answer thereto to de- 
fendant. The books on evidence, as well as the 
adjudicated cases, lay down the rule that the state- 
ments of an agent within the line of his authority 
are admissible in evidence against his principal. 
Likewise, it has been held that, where a conversa- 
tion is carried on between persons of different 
nationalities through an interpreter, the statement 
made by the latter at the time the conversation 
occurred as to what was then said by the parties is 
competent evidence, and may be proven by calling 
persons who were present and heard it. This is too 
well settled to require the citation of authorities. 
There are certainly stronger reasons for holding the 
statement made by the operator and testified to by 
defendant admissible than in the case of an inter- 
preter. Both Haines and defendant heard and 
understood the operator at Fremont, and knew 
what she was saying, or at least could have done so, 
Each knew whether his message was being correctly 
repeated to the other by the operator, Not so 
where persons converse through an interpreter. If 
the testimony objected to was incompetent and 
hearsay, then the testimony of Haines, relating to 











the same conversation, should, for the same reason, 
have been excluded, Hedid not hear what defend- 
ant said, but testified to what the operator reported 
as having been said. The operator at Fremont was 
not the agent of the defendant alone, but she was 
plaintiffs’ agent in repeating their answer to defend- 
That conversations held through the 
medium of telephone are admissible as evidence in 
proper cases cannot be doubted. Such have been 
the holdings of the courts in cases where the ques- 
tion has been before them. In a criminal case — 
People v. Ward, 8 N. Y. Crim. 483—it was held that 
where a witness testifies that he conversed with a 
particular person over the telephone, and recognized 
his voice, it was competent for him to state the 
communication which he made. In Wolfe v. Rail- 
way Co., 97 Mo, 473, it was ruled that if the voice 
is not identified or recognized, but the conversation 
is held through a telephone kept in a_ business 
house or oflice, it is admissible, the effect or weight 
of such evidence, when admitted, to be determined 
by the jury. See Printing Co, v. Stahl, 23 Mo, App. 
451. A case quite analogous to the one at bar is 
Sullivan v. Kuykendall, 82 Ky. 483. In that case 
the parties did not have conversation directly with 
each other over the telephone, but conversation was 
conducted by an operator in charge of a public 
telephone station at one end of the line, It was 
held that the conversation was admissible in evi- 
dence, and that it was competent for the person 
receiving the message to state what the operator at 
the time reported as being said by the sender. 
The court in the opinion say: ‘ When one is using 
the telephone, if he knows that he is talking to the 
operator, he also knows that he is making him an 
agent to repeat what he is saying to another party; 
and in such a case certainly the statements of the 
operator are competent, being the declarations of 
the agent, and made during the progress of the 


Loa) 
transaction. 


ant’s message. 


If he is ignorant whether he is talking 
to the person with whom he wishes to communicate 
or with the operator, or even any third party, yet 
he does it with the expectation and intention on his 
part that, in case he is not talking with the one for 
whom the information is intended, it will be com- 
municated to that person; and he thereby makes 
the person receiving it his agent to communicate 
what he may have said. This should certainly be 
the rule as to an operator, because a person using a 
telephone knows that there is one at each station, 
whose business it is to so act; and we think that 
the necessities of a growing business require this 
rule, and that it is sanctioned by the known rules of 
evidence,’ Our conclusion is that the court did not 
err in admitting the testimony of the defendant.” 
In Doherty v.O° Callaghan, Supreme Judicial Court 
of Massachusetts, June 27, 1892, it was held that on 
the question whether or not an instrument presented 
for probate is testator’s will, the attorney who pre- 
pared the instrument may testify to the directions 
given him by testator, The court said: ‘The 
appellants contend that these communications were 
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privileged, and therefore inadmissible. The only 
case which they have brought to our attention bear- 
ing upon this point is Loder v. Whelpley, 111 N. Y. 
239, where it is said: ‘ A lawyer, in receiving the 
directions or instructions of one intending to make 
a will, is confided in by reason of his professional 
character as a counsellor, and he acts in that capac- 
ity, although, asking no questions, and without 
advising, he does nothing more than to reduce the 
directions to writing.’ And the opinion was ex- 
pressed that under the New York Code, which pro- 
vides that ‘an attorney or counsellor at law shall 
not be allowed to disclose a communication made 
by his client to him, or his advice given thereon in 
the course of his professional employment,’ what 
was said at certain interviews with the testatrix 
could not be testified to by the attorney. This 
opinion was however to some extent odiler dictum, 
as it was held that the contestant was not prejudiced 
by the admission of the evidence on the ground 
that, leaving out the testimony of the attorney, the 
judgment below must be aflirmed on the other evi- 
dence in the case. The question before us how- 
ever is not what construction is to be given to the 
language of a code, but what is the rule at common 
law, and the further question whether the case at 
bar comes within the rule. The general rule un- 
doubtedly is, that an attorney shall not be called 
upon or allowed to disclose matters communicated 
to him by his clients in professional confidence. 
Foster v. Hall, 12 Pick. 89, 93. 
where several exceptions to the rule are stated. 
The reason for the rule is well stated by Lord 
Brougham, in Greenough v. Gaskell, 1 Mylne & K. 
98, 103, where he says: ‘It is out of regard to the 
interests of justice, which cannot be upholden, and 
to the administration of justice, which cannot go 
on without the aid of men skilled in jurisprudence, 
in the practice of the courts and in those matters 
affecting rights and obligations which form the 
subject of all judicial proceedings. If the privilege 
did not exist at all, every one would be thrown 
upon his own legal resources. Deprived of all pro- 
fessional assistance, a man would not venture to 
consult any skillful person, or would only dare to 
tell his counsellor half his case.’ In Russell v. Juck- 
son, 9 Hare, 387, Vice-Chancellor Turner considered 
the question at length, and held that the reason of 
the rule did not apply to testamentary dispositions, 
unless the testator entertained an illegal purpose, 
and that the existence of such a purpose would not 
attach any privilege to the communication. In re- 
gard to this last suggestion it has recently been 
held in England, after full consideration, that com- 
munications made to a solicitor by a client before 
the commission of a crime, for the purpose of being 
guided or helped in the commission of it, are not 
privileged from disclosure. Qveen v. Cor, 14 Q. B. 
Div. 153. It has also been held that communica- 
tions to a solicitor for the purpose of committing a 
fraud are not privileged. In re Postlethwaite, 35 Ch. 
Div. 722. In this Commonwealth, although the 


See, also, page 98, 





question has not been passed upon by the full court 
we believe the practice has been to admit such evi- 
dence. In Worthington v. Klemm, 144 Mass. 167, 
the only evidence that the testatrix had knowledge 
of the contents of the will was the testimony of the 
lawyer who drafted it as to what instructions he 
had received from his client, and to his compliance 
with such instructions, the will not having been 
read to the testatrix, or by her, before she signed 
it. This appears from the papers in the case, al- 
though not distinctly from the report of it. See 
also Davis v. Davis, 123 Mass. 590, 595. Undoubt- 
edly while the testator lives, the attorney drawing 
his will would not be allowed, without the consent 
of the testator, to testify to communications made 
to him concerning it, or to the contents of the will 
itself; but after his death, and when the will is 
presented for probate, we see no reason why, as a 
matter of public policy, the attorney should not be 
allowed to testify what directions were given to 
him by the testator, so that it may appear whether 
the instrument presented for probate is or is not 
the will of the alleged testator. The reasoning of 
Vice-Chancellor Turner appears to us to be sound, 
and we are of opinion that the case does not fall 
within the reason of the rule relating to privileged 
communications, We need not therefore consider 
whether the case might rest on the ground that aa 
intent to waive the privilege might be inferred from 
the will, as was held in Dlackburn v. Craufords, 
3 Wall. 175. We are of opinion that the testimony 
of Mr. Gargan was properly admitted.” 
Pa ae enee nO 

CRIMINAL LAW — FELONIES— FORGERY — 

INDICTMENT— DUPLICITY — EVIDENCE— 

CORPORATE EXISTENCE. 


RHODE ISLAND SUPREME COURT, MAY 7, 1892. 


STATE V. MurRPHY. 

Forgery is not a felony, and in an indictment therefor it is 
unnecessary to state that the crime was ‘feloniously ” 
committed. 

Under Public Statutes of 1882, chapter 243, section 1, provid- 
ing that any person who shall ‘counterfeit’? any order 
“‘with intent to defraud or who shall utter and publish 
as true” any such counterfeit writing, ‘*shall be impris- 
oned,”’ ete., an indictment charging that defendant “did 
have in his custody * * * a certain false, forged and 
counterfeit order, * * * and * * * did * * #* 
utter and publish the same as true,” is not bad for duplic- 
ity. 

In an indictment. for uttering a forged order, the name of the 
person to whom the instrument was passed is a material 
part of the description of the offense, and should be given, 
or if not known, it should be so stated. 


Robert W. Burbank, attorney-general, for the State. 
Charles C. Mumford, for defendant. 


Tinuieuast, J. The defendant petitions for a new 
trial on the following grounds, viz.: First, because of 
erroneous rulings by the court below in matters of 
law; second, because the verdict was against the evi- 
dence and the weight thereof; third, because of newiy- 
discovered evidence; and, fourth, because the defeid- 
ant did not have a full, fair and impartial trial. The 
indictment, omitting the formal part thereof, was in 





the following form, viz.: 
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“That John J. Murphy, alias John Doe, of Paw- 
tucket, in said county of Providence, on the fifteenth 
day of January, in the year of our Lord one thousand 
eight handred and ninety-one, without force and 
arms, at Pawtucket aforesaid, in the aforesaid county 
of Providence, falsely and fraudulently did make, 
forge and counterfeit a certain orderand request for 
the delivery of goods, which said order and request is 
of the tenor following, that is to say: 

Pawtucket, Jan. 14, 91. 

Pawtucket Steam & Gas Pipe Co.: Please deliver to 
bearer: 

11¢-in. Stillson wrench. 


1 18 ae ad o 
28% * St. cocks. 
3 1 ad oe + 


6 *¢x1¢ sur. yds. 
Oblidz. Wm. L. GRAHAM. 

379 Main St. K. F. GRAHAM. 
—With intent thereby then and there to injure and 
defraud the said Pawtucket Steam and Gas Pipe Com- 
pany, a corporation legally created, organized and lo- 
ented at said Pawtucket, against the form of the stat- 
ute in such case made and provided, and against the 
peace and dignity of the State.”” “And the jurors afore- 
said, upon their oaths aforesaid, do further present 
that said John J. Murphy, alias John Doe, on the day, 
month and year last aforesaid, with force and arms, at 
said Pawtucket, in the county last aforesaid, did have 
in his custody and possession a certain false, forged and 
counterfeit order and request for the delivery of goods, 
to-wit, tools, which said order and request is of the 
tenor following, that is to say: 

Pawtucket, Jan. 14, 91. 

Pawtucket Steam & Gas Pipe Co.: Please deliver to 
bearer: 

1 16-in. Stillson wrench. 


1 18 “ “ se 
28% “ St. cocks. 

3 1 ia oe oe 

6 84x14 sur. yds. 


Oblidg. Wm. L. GRAHAM. 
FE. F. GRAHAM. 
—And that the said John J. Murphy, alias John Doe, 
did then and there feloniously utter and publish the 
sume as true, with intent thereby then and there to 
defraud the Pawtucket Steam and Gas Pipe Company 
and others; he, the said John J. Murphy, alias John 
Doe, then and there knowing the same to be forged, 
false and counterfeit, against the form of the statute 
in such case made and provided, and against the peace 
and dignity of the State.” 

Before the case was opened to the jury in the Court 
of Common Pleas, the defendant's counsel moved to 
quash the indictment on the ground that the first count 
thereof was defective, inthat it did not contain the 
word “ feloniously,’’ and that the second count was 
defective for duplicity, and also because it did not 
give the name of the person to whom the order in 
question was supposed to have been uttered. This 
motion was overruled by the court, to which ruling the 
defendant duly excepted. The first question therefore 
is whether this ruling was correct. As to the first ob- 
jection which the defendant made to the indictment, 
namely, that the first count thereof did not contain the 
word “feloniously’’ we are of the opinion that it was not 
well taken. We understand the rule of pleading in 
criminal cases to be that in theabsence of any statutory 
provision as to what constitutes afelony, or as to the 
form of the indictment,the word * feloniously ”’ should 
be used in all cases where the offense charged was a 
felony at the common law, and that in all other cases 
said word is not essential, but if used by the pleader it 
may be rejected as surplusage. In several of the 
United States there is a statutory provision that all of- 








fenses which are punishable either by death or by im- 
prisonment in the State prison shall be felonies. There 
is no statute in this State however declaring what 
crimes are felonies and what are misdemeanors, nor 
has it ever been decided, so far as we are aware, what 
constitutes a felony. We must therefore resort to the 
common law in order to determine the question. Tel- 
ony is ordinarily defined to be an offense which occa- 
sions a total forfeiture of either lands or goods, or 
both, at the common law, and to which capital or other 
punishment may be superadded, according to the de- 
gree of the guilt. 1 Bish. Crim. Law, § 448; 4 Bl. Com. 
94-96; 1 Russ. Crimes, § 42. 

Of course it is to be borne inmind that this defini- 
tion of felony is mainly historical, and shows what it 
was several centuries ago, while it conveys only a faint 
conception of whatitisnow. In fact there is not nor 
ever was practically any such thing as felony in the 
United States. For while we speak of certain crimes, 
such as larceny, robbery, burglary, rape, arson, mur- 
der, ete., as felonies, yet it is mainly because we have 
been taught that at the common law they are so de- 
nominated. But when we come toapply the ancient 
English test of felony, as set forth in the above defini- 
tion, we find that there is not, strictly speaking, any 
such crime known to ourlaw. Indeed the rigor of the 
common law itself has been so far modified by statute 
in England that there now remains but very few of 
the characteristics of the ancient crime of felony. The 
change in the form of the indictment however has not 
kept pace with the change in the consequences of the 
crime, so that it is still necessary to allege in all of 
those cases where the crime was a felony at the com- 
mon law, and where the statute has not provided what 
should constitute the offense, or prescribed a form of 
indictment, that it was done “feloniously.’’ Edwards 
v. State, 25 Ark. 444, and cases cited; Mott v. State, 29 
id. 147; Cain v. State, 18 Tex. 387, and cases cited; 
Bowler v. State, 41 Miss. 570; State v. Gilbert, 24 Mao. 
380; Gray’s Case, Leigh & C. 365-371; Reg. v. Gray, 9 
Cox Crim. Cas. 417; Mears v. Com., 2 Grant Cas. 385. 

The question then which presents itself in this case 
is whether forgery was a felony at common law. We 
do not find that it ever was. The definition of forgery 
at common law, as given by Blackstone (4 Com, 247) is: 
** The fraudulent making or alteration of a writing to 
the prejudice of another man’s right.” As given in 2 
East P. C. 861, which is supported by Bae. Abr. * For- 
gery,” B., and followed in 2 Russ. Crimes, 358, *‘ the 
counterfeiting of any writing with a fraudulent in- 
tent, whereby another may be prejudiced, is forgery at 
common law.’? Wharton, in his excellent work on 
Criminal Law (vol. 1, $654), says: ‘‘By the common 
law forgery is a misdemeanor.” ‘ By statutes passed 
in England and the United States, various kinds of 
forgery are made felonies. Whether in particular cases 
the statute has absorbed the offense is a matter of spe- 
cial statutory construction. It may be generally stated 
that unless the statute in its terms undertakes to be 
absorptive, establishing a statutory offense coextensive 
with the offense at common law,forgery may still be pur- 
sued asa common-law misdemeanor in cases to which 
the statute does not reach, in those States where a 
common-law criminal jurisdiction exists. On the other 
hand, when the statute in its termsis coextensive with 
the common law, then the statutory remedy must be 
exclusively followed, and eminently important is it for 
the pleader to recollect this in cases where by statute 
the offense ismade a felony.’’ The same author, in 
giving aform of indictment for forgery at common 
law (1 Precedents of Indictments and Pleas, 264), does 
not use the word “ feloniously.” The same is true of 
the form given in 2 Bish. Crim. Proc., § 357. See also 
Train & H. Pree. Indict. 223, 224. According to 1 Hale 
P. C. 682, 685, it appears that by the statute of 5 Eliz., 
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chapter 14, forgery was not made a felony unless it was 
usecond offense. It has been held by very high au- 
thority that even in cases where certain crimes are de- 
clared by statute to be felonies, if the felonious intent 
constitutes no part of the crime, that being complete 
under the statute without it, and depending upon an- 
other and different criminal intent, the rule requirirg 
the use of the word “ feloniously ” can have no appli- 
cation. Thus in U.S. v. Staats, 8 How. 41, which was 
an indictment under the act of Congress approved 
March 3, 1823, making the forging of auy deed, power 
of attorney, order, receipt, etc., for the purpose of ob- 
taining or receiving from the United States any sum or 
sums of meney, etc.. a felony, it was held that the in- 
dictment was sufficient to charge the offense without 
the use of the word *‘feloniously.’’ In delivering the 
opinion of the court, Mr. Justice Nelson said: ‘The 
general rule is that the charge must be laid in the in- 
dictinent so as to bring the case within the description 
of the offense as given in the statute, alleging dis- 
tinetly all the essential requisites that constitute it. 
Nothing is left to implication or intendment. Gener- 
ally speaking, it is suflicient to pursue the words of 
the act, but if in pursuing them, there shoald be any 
ambiguity or uncertainty in charging the offense, the 
pleader should regard the substance and legal effect of 
the enactment, and when words or terms of art are 
used in the description that have atechnical meaning 
at common law, these should be followed, being the 
only terms to express in apt and legal language the na- 
ture and character of the crime. Inall cases of felonies 
at common law, and somealso by statute, the felonious 
intent is deemed an essential ingredient in constitut- 
ing the offense, and hence the indictment will be de- 
fective, even after verdict, unless the intent is averred. 
The rule bas been adhered to with great strictness, and 
properly so, where this intent is a material element of 
the crime. Sir William Blackstone observes that the 
term ‘felony’ originally denoted the penal conse- 
quences of the crime, namely, the forfeiture of the 
lands and goods, but that by long use it came at last to 
signify the actual crime committed. He further re- 
marks that the idea of felony is 80 generally connected 
with that of capital punishment that it is difficult to 
separate them, and the interpretation of the law con- 
forms to that usage; and therefore if a statute makes 
any new offense felony, the law implies that it shall 
be punished with death, that is, by hanging, as wellas 
by forfeiture, unless the offender prays the benefit of 
clergy. 4 Bl. Com. 97. This view accounts forthe ne- 
cessity of the averment of a felonious intent in all in- 
dictments for felony at common law, and also in many 
cases when made so by statute, because if itis used in 
the sense of the law, to denote the actual crime itself, 
the felonious intent becomes an essential ingredient 
to constitute it. The term signifying the crime com- 
mitted, and not the degree of punishment, the feloni- 
ous intent is of the essence of the offeuse—as much so 
as the intent to maim or disfigure in the case of may- 
hem, or to defraud in the case of forgery, are essential 
ingredients in constituting these several offenses, But 
in cases where this felonious intent constitutes no part 
of the crime, that being complete, under the statute, 
without it, and depending upon another and different 
criminal intent, the rule can have no application in rea- 
son, however it may be upon authority.’”’ 

In the case at bar the essence of the offense charged 
is the “intent to defraud.” It is therefore complete 
without the use of the word *“ feloniously.”” And even 
though the offense was made a felony by our statute, 
the word “feloniously ” would not be necessary under 
the decision from which we have just quoted. But 
however this may be, it is sufficient to say that the of- 
fense charged, not being a felony at common law, it is 
unnecessary to allege that it was felonious!y commit- 





ted. The cases cited by the defendant’s counsel in 
support of his contention that the word ** feloniously ” 
is essential are either cases in which the offense 
charged wasa felony at common law, or was made 
such by the statute of the State in which it was com- 
mitted. But as the case before us does not fall within 
either of those classes, the authorities have no bearing 
upon this branch of the case. We therefore decide that 
the first countin the indictment is good, and hence 
that the ruling of the court below in this regard was 
correct. 

The second part of the defendant’s objection to the 
ruling of the court is that it refused to'rule that the 
second count in the indictment was bad for duplicity. 
We think this ruling also was correct. The statute un- 
der which the indictment was framed (Pub. Stat. R. 1., 
chap. 243, $1) provides that ‘‘every person who shall 
falsely make, alter, forge or counterfeit, or procure to 
be falsely made, altered, forged or counterfeited, any 
public record, * * bill of exchange, promissory 
note, * * * order, * * * with intent to de- 
fraud, or who shall utter and publish as true, or who 
shall procure to be uttered and published as true, any 
such false, forged,ultered or counterfeited record, * * * 
knowing the same to be false, forged, altered or coun- 
terfeited, with intent to defraud, shall be imprisoned 
not exceeding ten years nor Jess than two years.” This 
statute, while it enumerates many forbidden acts, yet 
creates but one offense, if committed by one and the 
sume person at the same time. The offense may be com- 
mitted in various ways, but however committed— 
whether by forging, counterfeiting, or procuring to be 
forged or counterfeited, or by uttering and publishing, 
or procuring to be uttered and published, ete., or by 
doing all of these together—subjects the offender to 
one and the same punishment. In Bish. Crim. Proe., 
§ 436, theauthorsays: ‘‘It iscommon fora statute to 
declare that ifa person does this, or this, Gr this, he 
shall be punished in a way pointed out. Now,if in a 
single transaction he does all the things, he violates 
the statute but once, and incurs only one penalty. Yet 
he violates it equally by doing one of the things. There- 
fore an indictment upon astatute of this kind may al- 
lege in a single count that the defendant did as many 
of the forbidden things as the pleader chooses, em- 
ploying the conjunction ‘aud’ where the statute has 
‘or, and it will not be double, and it will be estab- 
lished at the trial by proof of any one of them.” In 
Whart. Crim. Pl. & Pr. (9th ed.), § 251, it is laid down 
that *‘ where astatute, as has already been observed, 
makes two or more distinct acts connected with the 
same transaction indictable, each one of which may be 
considered as representing a phase in the same offense, 
it has in many cases been ruled they may be coupled 
inone count. Thus setting up a gaming table, it has 
been said, may bea distinct offense; keeping a gam- 
ing table and inducing others to bet upon it may con- 
stitute a distinct offense; for either, unconnected with 
the other, an indictment will lie; yet when both are 
perpetrated by the same person at the same time they 
may be coupled in one count.” 

In State v. Nolan, 15 R. 1. 529, this court recognized 
the rule laid down in State yv. Wood, 14 id. 151, viz., 
that where several cognate acts are forbidden disjunc- 
tively, the complaint or indictment may ordinarily 
charge them all conjunctively in a single count. See 
also cases cited. See also other cases cited in the opin- 
ion by Stiness, J., in support of said rule. See also 
Com. v. Flall, 4 Allen, 305. We are therefore of the 
opinion that there is but one offense alleged in the sec- 
ond count, aud hence that it is not bad for duplicity. 

As to the third and last ground of the defendant's 
objection to the second count, viz., that it does not 
give the name of the person to whom the order in ques- 
tiou was supposed to have been uttered, we think it 
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was well taken. The name of the person to whom the 
forged instrument was passed, being a material part 
of the description of the offenses, should have been 
given if known, or if not known, this fact should be 
stated as an excuse for the omission. 2 Bish. Crim. 
Law, $3879; Buckley v. State, 2 G. Greene, 162; McClel- 
lan v. State, 32 Ark. 609; Builer v. State, 2 Blackf. 280; 
State v. Doyle, 11 R. L. 574; State v. Smith, Index IT, 17. 
We are therefore of the opinion that the second count 
is bad for insufficiency of description, and that the mo- 
tion to quash the same should have been granted. 
(Omitting winor matters. ] 


_——__-——__— 


MASTER AND SERV ANT—MASTER’S PENAL 
LIABILITY FOR SERVANT’S TORT. 





QUEEN’S BENCH DIVISION, JULY 16, 1892. 





Brown v. Foor.* 

The servant of a milk salesman, employed by his master to 
sell milk, adulterated it with water. The master was 
convicted as the seller of the adulterated milk under the 
Sale of Food and Drugs Act of 1875. Held right, whether 
the master did or did not connive at the offense. 


{ igee was a case stated for the opinion of the court 
by one of the magistrates of the Police Courts of 
the metropolis. 


Moysey, for appellant. 
Beven, for respondent. 


Tiawkrns, J. Iam of opinion that the decision was 
right, and that the master was properly convicted by 
the magistrate, subject to one or two observations 
which | have to make with regard to the amount of 
the penalty that was inflicted. In the present case 
there seems to have been before the magistrate no evi- 
dence at all that the defendant was himself cognizant 
that there had been any adulteration of the milk be- 
fore the sale of the adulterated milk took place. There 
seem to have been several rules printed or written, 
which were stuck about the premises, the object of 
which was ostensibly that the men who were in his 
employment should be careful asto the way in which 
they conducted themselves so far as regards the purity 
of the milk. Each man was required or allowed to 
take out a sample of the milk before he took any of it 
away for the purpose of being sold abroad; a sample 
bottle was taken, and the man himself sealed it up, so 
that there might be no tampering with the milk which 
was taken from the churns as they came in. On the 
occasion in question it seems that this was done, and 
when the matter came to be investigated it turned out 
that the milk which was taken as a sample from the 
churn and put aside was pure and unadulterated. The 
man confessed he had adulterated it, and that he had 
adulterated it to the extent of some thirteen to fifteen 
per cent. In this state of things the question arises. 
Now Lam of opinion, as I have already said, that the 
conviction ought to be affirmed. Ithink myself that 
the master for all purposes must be deemed to be the 
seller of the milk, that is to say, it is impossible to say 
that he is not a seller of the milk. It may be said that 
the person who actually deals with the milk, and sells 
it, and delivers it for the master, may also within the 
provisions of this act of Parliament be the seller of the 
milk, but at the same time, even if heis so, as I think 
he is, I think that the master himself is also the seller 
of the milk. There is no doubt that, civilly, he would 
be the person alone who would be to blame. For in- 
Stance, the purchaser of the milk, who is said to be 
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prejudiced by the adulteration, if he had to complain 
and sue for the injury which he sustained by not hav- 
ing delivered to him that which he had contracted to 
have, namely, pure milk, would as a matter of course 
sue the master, and not the servant,and there can be no 
shadow of doubt as between the purchaser and the mas- 
ter that the master would be the person responsible to 
the purchaser. I[ do not think that precludes the case, 
but it would have been a very important factor as to 
the master or the person who was to be found guilty 
of an offense of this sort, if it was an essential requisite 
to his conviction that he was cognizant of the adulte- 
ration. I think however that it is not necessary at all 
that the man who sells the milk, that is to say, the 
principal or seller, is necessarily to be taken to be cog- 
nizant of the adulteration, the law making it, I think, 
an offense if adulterated milk is sold in point of fact, 
unless indeed the person who sells it is able to protect 
himself from liability toa penalty by reason of the pro- 
visions to be found in section 25. Looking at the pro- 
visions of section 6, as far as regards the ordinary sale 
of milk to a purchaser—the purchaser requiring to 
have pure milk—if adulterated milk is supplied to him 
the seller is liable to a penalty not exceeding £20; and 
in my judgment, regardless of the fact whether there 
was cognizance of it or not. Cognizance of the fact 
that the milk was adulterated at the time it was sold 
muy be a very material ingredient for the magistrate 
to take into his consideration when he comes to fix the 
penalty to be inflicted on the person who sells, but it 
is not essential to the sufficiency of the proof which is 
to support the conviction. Section 6 does not say 
“No person shall knowingly sell to the prejudice of 
the purchaser any article of food which is not of the 
nature, substance and quality demanded.’’ The word 
“knowing’’ seems to have been carefully excluded by 
the Legislature from this section 6, and I can very well 
understand good reasons for it. A master might in 
that case protect himself by saying, “Although it is 
perfectly true my servant sold adulterated milk, and I 
received the proceeds of the milk which he sold, yet I 
am not to be rendered responsible, because you failed 
to prove that L had any cognizance, or that I was con- 
niving at the wrongful act of my servant.’’ It must 
have been intended by the Legislature that no diffi- 
culty should be imposed upon the purchaser, if in point 
of fact he bought, as he did in this case, from the milk- 
man himself?—I do not mean from the servant, but 
from the principal, because that is the person he con- 
tracts with—and I think it was intended that suck 
person should, under all circumstances, be made re- 
sponsible. Ifthe appellant’s contention was right, it 
would admit a whole host of cases in which a man 
might protect himself from a penalty by throwing difli- 
culties in the way of those who complained of adulte- 
ration, by saying that he had no cognizance of the 
adulteration. Lam not without authority for saying 
this, because in Betts v. Armsilead, 58 L. I. Rep. (N.S.) 
811; 20. B. Div. 771, decided upon this very section 
6 of this act, it was held, where bread was sold con- 
taining alum, that an offense within this section was 
committed, although the seller did not know that the 
article sold was not of the nature, substance and qual- 
ity demanded. The judgment was delivered by my 
brothers Cave and Smith, and I need not do more than 
to refer to that judgment, because it seems to me that 
it settles the matter, if that case was rightly decided, 
beyond the possibility of doubt. Tbat case was fol- 
lowed by another one, Pain v. Boughtwood, 62 L. T. 
Rep. (N. 8.) 284; 24Q. B. Div. 353. No connivance 
being therefore necessary to establish the offense under 
this section, is there any reason for saying that the 
man is not to be responsible for the acts of his servant 
in the same way that the master is ordinarily respon- 
sible for the act of a servant? ‘The magistrate does not 
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put it that is a criminal act on the part of the master, 
but the penalty is inflicted, it seems to me, forthe pur- 
pose of making people exercise care in selling articles 
which they have no right to adulterate. If what was 
done was the act of the servant, no one could doubt that 
the master would be responsible for the act. If he had 
said, *‘ You may take this milk out, I know it is adul- 
terated ;”’ or, ** You may take it out, I authorize you 
to adulterate it,” no one could say, under such circum- 
stances, that if the servant sold it in its adulterated 
form, the master would not be liable to be convicted, 
simply because he was at home or in his shop, and was 
not with the servant actually selling and delivering the 
milk. It does not seem to me that connivance would 
make the smallest difference. It would not have made 
the agent more or less the agent acting for the appel- 
lant, selling the milk taken from the appellant’s prem- 
ises. It strikes me if he had gone with the milk, his 
master knowing perfectly well he was going to adul- 
terate it, and sell it as adulterated milk, no one would 
fora moment have contended with any thing like a 
hope of success that the master was not responsidle 
under such circumstances for the act of the person 
who was acting under his directions. Connivance is 
immaterial, and the mere actual sale of the milk is 
that which creates what it is difficult to call an offense, 
if it isdone without any thing like a guilty knowl- 
edge; but call it an offense for the purpose of defining 
and expressing what I mean, it is not the less an agency 
on the part of the man who sold the milk, because cog- 
nizance being immaterial, it is not proved or shown 
that the master had any knowledge of the fact of the 
adulteration. I think myself it is very clear that the 
master is responsible. Some years ago there was a 
case of Core v. James, 25 L. T. Rep. (N. 8.) 593; L. R., 
7 Q. B. 135, decided under 6 and 7 Will. 4, chap. 87, §8, 
in which Lush, J., seems to have put it clearly that in 
his judgment the master would be responsible for the 
act of his servant under such circumstances as these. 
Although that case is not quite the same as the one 
before us, and is under a different act of- Parliament, 
the principle upon which Lush, J., acted seems to me 
equally to apply to the present case, and I think it may 
fairly be treated as an authority in support of the view 
we have taken of this matter. 1t has been decided in 
Hotchin v. Hindmarsh, 65 L. 'T. Rep. (N. 8.) 149; (1891) 
2 Q. B. 181, that the actual seller, the servant, was cer- 
tainly responsible. [ think not merely the servant, but 
the master also is responsible, and it cannot be said 
that the master was not aseller. He clearly is the per- 
son with whom the purchaser would be held to con- 
tract in the matter of a civil action. It not being nec- 
essary to prove there was any connivance or any 
knowledge of the adulteration, it cannot be that the 
master can be said to be otherwise than liable 
as the principal of the servant, even though he were 
utterly unacquainted with the fact of the adultera- 
tion. The milk was sold by his authority; it was sold 
as milk which he, the master, was delivering through 
the hands of his agent tothe purchaser, and I think he 
was responsible in the penalty which is imposed on 
him for the sale of such adulterated milk, and also, I 
think, legally the servant who actually sold it, but it 
is not necessary to determine that, for the only ques- 
tion we have to decide is whether or not the master 
is guilty. I said that the penalty of £20 is an extreme 
penalty to be paid, but Ido not think we have the 
power to dealatall with the punishment which has 
been inflicted by the magistrate; nevertheless the 
meaning of the latter words of the case may be that 
the matter may be sent back to him for his considera- 
tion with regard to whether or not the penalty should 
be inflicted to the full extent. As far as I personally 
am concerned I should say, if there was no circum- 
stance at all leading to the belief that the appellant, 





the master, was in any degree cognizant of the adulte- 
ration, I do not suppose any magistrate would inflict 
the full penalty for a first offense. At the same time 
there may be circumstances of which the magistrate 
wus aware, and of which I am not aware, which might 
make the magistrate think the full penalty of £20 
ought to be inflicted. [say nothing at all as to how 
he should exercise his judgment, but that being the 
view [take of the matter, I do think, if he has no 
knowledge of any previous misconduct on the part of 
the master, and no reason to suppose he was a party io 
any adulteration,that it isa fair topic to urge on him in 
mitigation of the penalty if he thinks it right to do so. 


Wits, J. I am of the same opinion. Section 6, 
upon which this question arises, imposes a positive 
prohibition against the sale of adulterated articles. 
This implies, to my mind, not only that every person 
should take care not to do the physical act of selling, 
but that he should take care that a sale is not effected 
by persons whom he employs, for the purpose of sell- 
ing substances that contravene the provisions of the 
actof Parliament. Thatthis servant in the present 
case was employed in the general business of selling 
milk for his master there cannot be any doubt. If so, 
[do not see any reason to excuse the master for hay- 
ing broken the act of Parliament by effecting, through 
that unfaithful servant, it may be, a sale which was 
contrary to the act of Parliament, because he does not 
sellit himself. He is bound not only not to sell it him- 
self, but to take care that other people do uot sell it 
for him in such a condition as to come within section 
6. If he does not take that care he breaks the act of 
Parliament. Much reliance was placed on the case of 
Newman v. Jones, 17 Q. B. Div. 1382, where it was held 
that excisable liquors being sold by a servant contrary 
to the orders of his masters, they were not liable. 
But, as was pointed out in the course of the argument, 
that is a totally different case from the present one. 
There the man who effected the sale was acting out- 
side his orders altogether in selling at all. Here he is 
acting within his ordersin selling, therefore what he 
does wrongly in the scope of his employment is a mat- 
ter for which the master is liable, because it is his bus- 
iness to see that, within the scope of the authority 
which he delegates to the servant, that servant carries 
out the act of Parliament just as much as he does him- 
self. There seems to me to beevery reason in public 
policy for giving this construction to the act of Parlia- 
ment, and if more verbal reasons were necessary to 
supplement it, they exist in abundance, because two of 
the preceding sections, 3 and 4, impose penalties, and 
make the breach of the act of Parliament, after the 
first offense, amisdemeanor punishable by imprison- 
ment. Those sections are qualified with an express 
enactment that no person shall be liable to be con- 
victed under those sections if he can show he had no 
kuowledge of the state of things which created the of- 
fense, and that he could not by reasonable diligence 
have obtained that knowledge. ‘Therefore they con- 
tain a qualification which is wanting in section 6. 
Moreover, section 6 is a substitution for prior enact- 
ments, which are repealed by this act of Parliament, 
and in which the want of knowledge, if established, 
did constitute an excuse. Those conditions are left 
out of this act of Parliament, and they must have been 
left out purposely—there can be no doubt of that. I 
think therefore that the conviction is perfectly right. 
I think the learned magistrate meant by the addition 
which he has made to the second part of his question, 
to ask whether he ought not to have taken the evidence 
as to the connivance or want of knowledge of the de- 
fendant in that case for the purpose of inflicting a pen- 
alty. It may be, as it stands at present, he thought it 
immaterial to considerthat. I should consider it a 
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very material circumstance to be taken into consider- 
ation along with others in apportioning the penalty. It 
is by no means conclusive, and it may be, although he 
finds in this particular instance there was} no fault on 
the part of the master inthe shape of any thing like 
connivance, he may still think it proper to inflicta 
penalty, because there may have been circumstances 
which ought to have put the appellant much more on 
his guard, and it may be the magistrate may think he 
has been carelessin the choice of his servant, and has 
not taken proper precautions to see that his servant 
was likely to carry out his orders, and to act honestly 
in the matter. It may be therefore notwithstanding 
there was no connivance, the magistrate may think it 
a case for the full penalty. Clearly, any one ought to 
tuke that factor along with others into consideration, 
and [think it must go back to the learned magistrate 
with that intimation. 

Appeal dismissed. Case remitted to the magistrate 
to consider whether or not the full penalty should be 
inflicted. 


———__>__—_———_ 


ELECTIONS — POLICE REGULATIONS — CON- 
STITUTIONAL LAW. 





NEW JERSEY SUPREME COURT, JUNE 9, 1892. 


STATE V. BLACK. 

The clause in section 63 of the Election Act of 1890, prohibit- 
ing any electioneering on an election day within one hun- 
dred feet of any polling place, is a reasonable police reg- 
ulation to secure good order about the polls. 

The objection that the clause in section 30, which provides 
that if any ballot shall have thereon a mark, sign, signa- 
ture or device other than permitted by the act, it shall be 
void, is unconstitutional, because the voter may lose his 
vote by the fraud or neglect of those preparing the ballot, 
is not sound. 

The clauses which provide that only those parties casting a 
certain percentage of the vote at the last election, and 
those parties presenting petitions signed bya certain 
number of voters, shall be entitled to official ballots, isa 
valid regulation to restrain the number of ballots to be 
printed and distributed within reasonable limits. 

The fact that a yoter may be compelled, in exercising his 
right to vote, to deposit a ballot having upon it the name 
or style of a party of whose principles he disapproves, is 
not an illegal deprivation of a right to vote. 


i writ of certiorari brings up a judgment of the 

Court of Common Pleas of Hudson county, affirm- 
ing a judgment of the Second District Court of Jersey 
City. The action was brought to recover the sum of 
$25, asa penalty, under section 63 of an act entitled 
“A further supplement to au act to regulate elections,” 
approved April 18, 1876, which supplement was ap- 
proved May 28, 1890, and is to be found in Public Laws 
of 1890, page 361. 

Argued February Term, 1892, before Dixon, Garrison 
aud Reed, JJ. 


Stephen B. Ransom, pro se. 
Thomas J. Kennedy, for defendant. 


REED, J. Section 63 of the new election act reads as 
follows: ‘‘ No voter shall knowingly vote, or offer to 
vote, any ballot except an official ballot inclosed and 
sealed in an official envelope, as by this act required. 
Any person violating this provision shall incur a pen- 
alty of $25 for each and every offense, to be recovered 
by an action of tort before any court of competent 
jurisdiction, by any person who bona fide shall first 
bring suit.’”’ The defendant below voted a ballot 
printed at his own expense, with noindorsement upon 
the back, as is reauired :»on official ballots, aud there- 





fore admittedly contravened the section just men- 
tioned. This is admitted by the prosecutor, but he at- 
tacks the judgment by challenging the validity of the 
Statute prescribing the penalty. The indictment 
against the act sets out a number of particulars in 
which it is charged that the statute is in conflict with 
the State Constitution. The parts of the statute which 
are thus attacked are the following: First, the clause 
in section 63 which prohibits electioneering on election 
day within one hundred feet of any polling place; 
second, the last clause of section 63, which provides 
that any marked ballot or official envelope shall not 
be counted ; third, the provisions of section 28, which 
entails upon those voters who do not belong toa party 
who has nominated candidates, but who wish to vote 
a party ticket of their own, the trouble of procuring a 
petition signed by a certain per cent of the entire vote 
cast at the preceding election, as a condition precedent 
to adopting a party name, and having tickets printed 
officially; fourth, the provisions of section 33, limiting 
the number of votes officially printed for petitioners 
to one-half of the total number of votes cast at the 
preceding election; fifth, the provision of section 32, 
which provides that the official ballot shall have upon 
it the name or title of the party or principles of the 
party or petitioner making the nomination. The 
clauses of the Constitution which are chiefly relied 
upon by the prosecutor, are the first clause of the first 
article of the Bill of Rights, which guarantees the right 
to enjoy and defend life and liberty, to acquire, pos- 
sess and defend property, and to pursue and obtain 
safety aud happiness, and the second article of the 
Constitution, which provides that every male citizen 
of the United States, of the age of twenty-one years, 
who shall have beena resident of this State one year, 
and of the county in which he claims his vote five 
mouths, next before the election, shall be entitled to 
vote for all officers that are now or hereafter may be 
elected by the people. 

It will be observed that all the points except the first 
made against the statute have reference to a right to 
vote. In respect to these grounds of complaint, it may 
be remarked that the clause in the Bill of Rights seems 
to have no pertinency. The clause in the Bill of 
Rights is a general recognition of those absolute rights 
of the citizen which were a part of the common law. 
Whether any advantage accrues to the citizen from 
these declaratory clauses in the Constitution has been 
questioned. 1Kent Com. 614. But whether or not 
some or all of these rights were inherent in the citizen 
without constitutional recognition is unimportant in 
the present discussion. It is unimportant because it 
will be observed that the material phases of the prose- 
cutor’s complaint is that he has been illegally limited 
in or obstructed in the exercise of his right to vote. If 
therefore the first-mentioned clause of the Constitu- 
tion is to be invoked, it is essential that the right of 
suffrage shall be classed among those absolute rights 
therein recognized. Nothing however is established 
more unquestionably than that the right of suffrage is 
not an absolute right. No such right exists unless 
specifically conferred by a constitution ora statute. 
It isa political right, and does not flow from the de- 
claratory clauses of the Bill of Rights. 1 Story Const. 
580; Cooley Const. Lim. 599. The question then is 
whether any of the features of the statute illegally ob- 
structs the voter in exercising the right which is ex- 
pressly conferred upon him. The right conferred is 


the right to vote for all elective offices. As to when, 
where and how the voting is to take place is left to the 
Legislature. Without the intervention of the Legisla- 
ture the privilege conferred by the Constitution would 
be fruitless. A wide field therefore is left open forthe 
exercise of legislative discretion. The days upon which 
elections are to be held, the hours of the day or night 
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during which or between which votes shall be received 
must be determined by the Legislature. So too the 
places where each election is to be held, and the size 
of the voting precinct, and whether the size shall be 
measured by territory or population, must also be set- 
tled by direct or delegated legislative authority. The 
widest field for the exercise of legislative wisdom and 
discussion is in adjusting the method by which the 
sentiments of the voter shall be obtained and can- 
vassed. The Constitution does not even prescribe that 
the voting shall be done by ballot, and in fact long 
after the adoption of the present Constitution town- 
ship elections were conducted otherwise. In adopting 
a scheme for these purposes, it will require little 
thought to perceive that many considerations besides 
that of the voter's convenience must be regarded. The 
problem has been and still is how to gather the prevail- 
ing sentiment of the voting body so as to best con- 
serve the purposes of popular government. The ob- 
jects which have seemed the most important have been 
\o exclude unqualified persons, and to shield the legal 
voter from the influences of coercion or corruption. 
The discovery of a scheme of voting which would the 
best secure these objects had long been in the thoughts 
of statesmen and reformers. ‘The ballot itself became 
the method of registering the will of the voterin Great 
Britain only after a long period of agitation. The ad- 
vantage of a system of secret voting was stirred by the 
Benthammites as early as 1817. Enc. Brit., tit. ** Bal- 
lot.”” In 1835 the judges of the Court of King’s Bench 
doubted whether by ballot was a legal mode of holding 
an election ina parish to fill a vacant curacy, under a 
custom that the parishoners should elect a successor 
to adeceased curate. Faulkner v. Elger, 4 Barn. & C. 
449. The objection of the judges to the ballot was 
mainly that, if a person voted who was afterward as- 
certained to have been disqualified, there was no way 
of telling how he had voted. After years of discussion 
the ballot was adopted in local elections in Manchester 
and Stafford, in 1869, and was in 1872 by the passage of 
Mr. Foster’s Ballot Act (55 and 56 Vict., chap. 33) in- 
troduced in all parliamentary and municipal elections 
except parliamentary elections for universities. But 
the mere use of the ballot has been shown by experi- 
ence to be ineffectual to prevent coercion and corrup- 
tion. The factor of supreme importance calculated to 
bring about this result is an enforced secrecy respect- 
ing the choiceof the voter. So long as the ballot can 
be marked for identification, or the vote of the citizen 
can be disclosed in any way, the voter is liable to be 
called to an account for his conduct. The coercionist 
will treat his refusal to vote a marked ballot as an ad- 
verse vote. The corruptionist will have the means of 
assuring himself that the vote he has purchased will 
be delivered. The thoughts of those interested in pure 
elections were turned by these considerations to the 
device of some scheme for voting which would secure 
compulsory secrecy, and at the same time provide for 
an orderly, equal and convenient exercise of the right 
of suffrage. The houor of first devising such a plan be- 
longs to the government of the province of South Aus- 
tralia. In 1856 a constitution was adopted by that 
colouy granting popular representation aud manhood 
suffrage. In 1857-58 the Election Acts were passed, 
which typify the system which has spread to two other 
continents under the name of the ‘Australian ballot 
system.’ The practical results of the introduction of 
this system is shown by the testimony of Sir Robert 
Richard Totten who, asa member of the government 
vf South Australia, had opposed the introduction of 
the secret ballot. His testimony however is that riot- 
ing and disorder had disappeared. Intimidation by 
landlords and trades unions alike had disappeared en- 
tirely, and the very notion of coercion or improper in- 
fluences bad died out. Wigmore Australian Ballot. 














The good results of the Australian system induced the 
passage of the act of 1872 in England, aiready men- 
tioned, which is based substantially on the South Aus- 
tralian method. Wherever similar election acts have 
been put in operation the sentiment of the community 
has been geuerally favorable. While they do not ac- 
complish all that is desirable in the way of extirpating 
corrupt practices, their effect has undoubtedly been to 
secure quieter elections, to greatly reduce corruption 
and almost entirely destroy coercive influences. Now 
I think this recapitulation of the purposes and results 
of the class of acts of which our own is a specimen has 
a pertinency to the questions mooted in this case, for 
I think that any provision in such act which is likely 
to bring about a result which conduces to the purity 
of popular elections should receive a favorable consid- 
eration. It is of course true that, if the effect of any 
provision is to shut off a voter from the ballot-box, 
such provision must fall before the constitutional 
guaranty of the right to vote. But in measuring 
cases of mere inconvenience, expense or sentiment the 
existence of a salutary purpose and the likelihood of 
the provision tending to accomplish that purpose must 
weigh greatly in determining the reasonableness of the 
statutory regulation. With these general remarks let 
us look at the several points made against the consti- 
tutionality of the present act. 

The first ground of complaint is that no electioneer- 
ing is permitted on election day within one hundred 
feet of any polling place. § 63. This clause is criticised 
as an infringement upon the constitutional right of 
every citizen to express his sentiments upon public 
men and measures, and his right to persuade his fellow 
citizens to vote for the advancement of his opinions. 
I find no substance in this criticism. The regulation 
is a proper one to avoid disturbance and disorder im- 
mediately about the polls. While a man hasa right to 
express his opinions, the exercise of this right, like all 
other general rights, is the subject of reasouable police 
regulation. A man cannot rise in church during ser- 
vice and deliver a political harangue, or shout his con- 
victions about public measures, at midnight, in the 
streets of a city, without liability of being arrested as 
a disorderly person. The restriction is entirely proper 
and also quite trivial, forall the electioneering citizen 
has to do is to invite the voter to whom he wishes to 
express his sentiments to come outside of the hundred 
feet limits. It is further observable that this clause has 
nothing to do with the voting of an unofficial ballot. 
If it should be regarded as unconstitutional, it is never- 
theless a separable part of the act, which does not in 
any way affect the present discussion. 

The second point of attack is the part of seciion 65 
which prohibits any person from putting a mark upon 
the face or back of a ballot or envelope, by which the 
ballot or envelope may afterward be identified by any 
other person as the one voted by him, and section 39, 
which provides that if any ballot shall have thereon 
any mark, sign, designation or device other than per- 
mitted by the act, whereby the said ballot may be 
identified or distinguished from other ballots cast at 
such election, such ballot shall be absolutely void. The 
point made against these provisions of the act is that 
the voter has no hand in the preparation of the ballot, 
but that a mark or irregularity may get upon the bal- 
lot in its preparation which may prevent it, being 
counted. It is therefore argued that a voter, through 
no fault of hisown, may be deprived of his vote. This 
criticism is grounded upon a presumed fraud or neg- 
lect of duty by the persons upon whom the duty of 
preparing the ballots is imposed. It is of course en- 


tirely true that it is possible for a vote to be rejected 
because of the fraud or carelessness of such person or 
persons, but the same remark is true under any scheme 
which may be devised. Votes have been suppressed 
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and are constantly miscounted in making up the re- 
sults of elections. An admission of the soundness of 
the present criticism would destroy the entire scheme 
of securing a secret ballot. Secrecy is impossible with- 
out uniformity in the appearance of the tickets and 
envelopes. That uniformity cannot be obtained un- 
less the preparation of the ballotsis put in the hands of 
some specified person or persons. The guards and re- 
strictious placed around the preparation of the ballots 
are of the most explicit and stringent kind. The 
county clerks or municipal clerks by section 32 are di- 
rected to cause the ballots to be printed on plain white 
paper, ete., without any mark, word, device or figure 
thereon except as inthe act provided. By direction 
of section 40 the ballots are to be in the possession of 
the clerks five days before the election, subject to in- 
spection by candidates and their agents. If any mis- 
take is discoverable the clerks are directed to correct 
the same without delay, by causing new ballots to be 
printed. By the terms of section 64 any printer is lia- 
ble to conviction for printing a ballot otherwise than 
as directed by the clerk. The law presumes that these 
prescriptions of duty will be performed. It never 
presumes a neglect of official duty. Ican perceive no 
substance in the objection raised against this feature 
of the act. 

The third and fourth grounds of attack upon the 
act may be considered together. They are directed 
against the provisions of section 28, providing for the 
nomination of candidates by petition, and of section 
53, regulating the printing of official ballots. The first 
of the complaints against this legislation is that the 
yoter who is not a member of a party which cast five 
per cent of the entire vote cast at the preceding elec- 
tion is subjected to hardships from which other voters 
are free. Toapprehend the force of this complaint it 
is necessary to observe that, by the terms of section 28, 
any political party which, at the preceding election, 
polled not less than five per cent of the votes cast in 
the electiou district, may nominate and certify the 
names of candidates to the secretary of State, in case 
they are State oflicers, or to the county clerk if they 
are county Officers, or to municipal clerks if the offi- 
cers are municipal. ‘hese names are priated, witiiot 
further party action or expense, upon ar official ballot, 
but voters who are mem!<rs of a party which cast less 
than five per cent of “otes, or voters wao desire to or- 
gaunize a new party, can only ovtein an official ballot 
hy a petition. This petition must be signed, in case of 
a State otiicer, by qualified voters in number not less 
than one percent of the vote cast at the preceding elec- 
tion for members of Assembly, and in case of a dis- 
triet, county, city or township office, by not less than 
five per cent of such vote, the number of such signers 
however need not exceed two bundred altogether. It 
is insisted that the labor of gathering signatures and 
putting this petition into legal shape, thus entailed 
upon a class of voters, is an unconstitutional discrimi- 
nation against it, in favor of the members of the older 
and larger parties. 

The second complaint is that there is further dis- 
crimination in printing tickets. By directions con-’ 
tained in section 33, the county or municipal clerk is 
to provide, for each election district, two hundred and 
fifty ballots for every fifty or fraction thereof of votes 
cast therein by such party at the last preceding elec- 
tion for members of the General Assembly, except in 
case of nominations by petition by any party that cast 
no votes for any candidate or candidates at the last 
preveding election for members of the General Assem- 
bly. In such case the ballots furnished at public ex- 
pense shall be equal in numbers to one-half of the total 
humber of votes cast in the election district at such 
last preceding election. It may be observed in passing 





that this provision places no obstacle iu the way of 


any party obtaining all the ballots it may wish. It 
only prescribes what number of said ballots shall be 
printed at public expense. The number of ballots 
printed for each party at the public expense bears re- 
lation to the number of voters of that party so far as 
that number can be approximated by the result of the 
preceding election. When an entirely new party puts 
candidates in nomination, this method of calculation 
is of course impracticable, and the rule adopted seems 
reasonable. It may give to the new party more or less 
ballots than to some of the parties entitled make nom- 
inations by convention Now in passing upon the va- 
lidity of both of these provisions, it is to be noted that 
they in no way impede the voter in exercising bis right 
to vote forany particular person or persons for any 
office. He is at liberty to vote for any person by simply 
erasing a name from and writing the name of the fa- 
vored person upon any official ballot. It is therefore 
apparent that the rightin the exercise of which it is 
claimed the voter is embarrassed is not the right to 
vote, but the right to form a party and vote as one of 
that party. By the very frame of the complaint the 
existence of parties is recognized as a part of the prac- 
tical machinery for conducting elections. Now the 
plan of providing official ballots, which plan is the key- 
stone of the secret ballot system, involves necessarily 
some limitation upon the number of party tickets and 
the number of party candidates. Of all the acts which 
have been passed to bring about this system of voting, 
I am sure none can be found which does not in some 
way circumscribe the privilege of demanding a place 
upon the official ballot as a party, or as a candidate of 
aparty. If it was left in the power of each voter, or 
each coterie of three voters, to adopt a party name, and 
demand that an official ballot should be printed at 
public expense, and distributed to each voter at the 
polls, the polls would probably be littered with ballots 
“thick as autumnal leaves that strew the brooks in 
Vallambrosa.’’ Great expense, labor and inconveni- 
ence would resuli, without any appreciable benefit to 
the voter or io society. These regulations may not be 
the wisest that could have been adopted, still they are 
regulations which do not seriously impair the right of 
any citizen tou vote. They are intended to restrict the 
number of party tickets within reasonable limits, while 
at the same time permitting any body of citizens 
whose number is sufficient to give importance to acon- 
certed political movement to organize as a party. 

The last ground of complaint which I shall consider 
is the following: That avoter whose sentiments are 
not in accord with the principles of any party having 
an Official ticket is practically deprived of his vote, be- 
cause he cannot vote unless he votes a ticket having 
upon it the name of a party of whose principles he dis- 
approves. This point is based upon the provisions con- 
tained in section 32, which direct that the nominees of 
each party or group of petitioners shall be printed on 
separate tickets, underneath the title or name of the 
party or petitioners making such nominations, as des- 
ignated by them in their certificate or petition, except 
when there is no designation of name or title, then un- 
der the title of ‘Independent Nominations.” It is 
obvious therefore that every official ballot distributed 
at any polling place may have upon it the name of a 
party. It is therefore insisted that while a voter has a 
right to replace any name upon one of such ballots 
with the name of a candidate of his choice, yet he can- 
not deposit his ballot without signifying his approval 
of the principles of the party whose name heads and 
rem ains upon the ticket. This it is urged couples with 
the privilege of voting a condition which may practi- 
cally deprive a conscientious voter of his suffrage. The 
puint of this complaint of course rests upon the as- 
sumption that, if the voter deposits his ballot, he must 
do so with the name or style of the party still upon it. 
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lt is suggested that the voter has the privilege, under 
the statute, to erase the name of the party from the 
ballot. The language of section 40 is as follows: 
“ Nothing in this act contained shall prevent any voter 
from erasing from his ballot aay name or names 
thereon printed, or from writing or pasting thereon 
the name or names of any person or persons for whom 
he desires to vote for any office.” Now it is suggested 
that this language leaves the voter free to erase the 
name of the party. This construction is put upon 
the literal words of the act, which, while leaving power 
to add only names of persons, has no express limita- 
tion upon the license to erase names. The nameof a 
party, it is thought, is therefore included in the latter 
classof names. If I was driven to say that either the 
Legislature intended to leave this power in the hands 
of the voter or else they stripped him of a constitu- 
tional right, I would yield my assent to this view, but 
I do not think that it can be said that if the voter is 
denied this privilege he is deprived of his constitu- 
tional right. Viewirg the clause of the act without be- 
ing hampered by any question of constitutionality, I 
think that the Legislature did not intend to leave the 
voter free to mark off the heading of a ballot. In my 
judgment the names he is privileged to erase are 
of the same kind as the names he is permitted to add. 
The references to this heading of the ticket are in sec- 
tion 28, where it is directed that “the certificate of the 
officers of the nominating convention shall designate, 
in not more than three words, the title or name of the 
party or principles ’’ which such nominating body rep- 
resented. Insection 28 itis provided ** that the peti- 
tion may also designate, in not more than three words, 
the title of the party or principles which the candi- 
dates therein represent.’’ It is this title or name of 
the party or petitioners, as designated by them in their 
certificate or petition, under which the nominations 
are to be printed. I think it will appear that through- 
out the statute, whenever the heading is alluded to, 
the word “‘name’’ when used is accompanied by the 
word “title.’””’ Now atitle may be and often is a name. 
But I think it has a signification different from 
“name,” asitis used in theact. A ‘title of princi- 
ples” may mean something which is not properly 
styled aname. A ballot headed “ For ballot reform,” 
or ** For free coinage,’’ would be, I think, entirely le- 
gal, and yet the caption of the ticket could not properly 
be called a name. The use of the word “ title” in sec- 
tion 32 gives color to this notion. Speaking of printing 
the ballots for petitioners, the language of the section 
is, “if there be no designation of name or title [in the 
petition] then under the title of ‘Independent Nomi- 
nations.’”’ This heading is pot a name, and so is 
styled a title, using the word “title’’ in the sense in 
which it is used as indicating the contents of a chapter 
ina book. Now I think if it had been intended to leave 
the voter free to erase all such headings, the word 
*title’’ would have been used in section 40, coupled 
with the word “‘name,” as it was employed cleewhere 
in the act. Then again it is to be kept in mind that 
every possible prohibition is enacted against marking 
a ballot. The power to erase the names of candidates 
was absolutely necessary under the system adopted. 
For this reason alone was it permitted. But aside 
from the constitutional difficulty now suggested, and 
which probably never occurred to the Legislature, 
there was no reason for leaving the voter free to score 
the ballot by marking out, in any way he pleased, the 
caption of the ticket. It is not probable that it was in- 
tended to put in the hands of the voter this additional 
opportunity to mark his ballot for identification. For 
these reasons I conclude that such license does not ex- 
ist. But this conclusion does not lead me to think 
that the voter is deprived of a constitutional right. 
Although I regard this as the only serious question 








raised by the prosecutor, I have, upon reflection, con- 
cluded that the obstruction put in the way of the voter 
is sentimental rather than substantial. We must view 
the question in a practical aspect. The object to be 
obtained is one of great importance, As already re- 
marked the plan is necessarily one of considerable in- 
tricacy. Inu planning it conflicting requirements had 
to be adjusted and accommodated. The practical op- 
eration of the scheme has shown defects, and will dis- 
play further deficiencies, which the Legislature wili 
have the opportunity to amend. 

While the courts should see to it that no real or un- 
necessary bar is put in the way of the voter, yet such 
bar should clearly appear to exist before an inseparable 
feature of the act isybranded as unconstitutional and 
the statute annulled. Many features of the act may 
offend a voter of sensitive feelings and peculiar views. 
Some voters have sulked and refused to vote because 
of the compelled seclusion in preparing the ballot and 
like requirements. But these exceptional instances 
cannot create a standard of what should be regarded 
as an unconstitutional deprivation of the right tu vote. 
Now assuming that occasions may arise when a voter 
is compelled to use a ballot with a heading indicating 
a party or principle of which he disapproves, what sig- 
nificance hasit? If he leaves the printed name of a 
single candidate on the ticket he of course has no right 
to complain of the title. The candidate stands for the 
principle indicated by the title. If on the other band 
he erases each printed name, and adds the names of 
persons who stand fora different principle, what mean- 
ing isleft in the title? The title is lost when the bal- 
lot is deposited. It is not displayed. It is not counted. 
The only purpose of the title, in respect to the voter, 
is to aid him to distinguish readily and speedily the 
different groups of candidates. The whole force and 
meaning of the vote is in the character of the princi- 
ples of the candidates for whom the vote is counted. 
In any sensible view howcan it be said that the de- 
posit of such a ballot carries with it au approval of the 
principles indicated by the title, when the name of 
every person upon it is an indication to the contrary ? 
lam of the opinion that no illegal impediment is put 
in the way of the voter by this requirement. 

As tothe other matters discussed at the argument, 
it is enough to say that we find no material criticism 
of the provisions of the statute. 

The judgment below must be affirmed. 


—_——_—_»__—_—__ 


MUNICIPAL CORPORATIONS—LIABILITIES 
—NEGLIGENCE OF MEMBER OF FIRE DE- 
PARTMENT. 


NEBRASKA SUPREME COURT, JUNE 11, 1892. 





GILLESPIE V. Ciry OF LINCOLN. 

Plaintiff's intestate was struck and killed by a ladder wagon 
belonging to the fire department of the defendant city 
through the negligence of the driver, a member of said 
department, while driving along one of the streets of the 
city for the purpose of exercising a team of horses belong- 
ing to the department. Held, that the city is not liable. 


Charles O. Whedon and C. E. Magoon, for plaintiff in 
error. 


E. P. Holmes, City Atty., for defendant in error. 


Post, J. This case comes into this court on a peti- 
tionin error. The error assigned is the sustaining of 


a demurrer by the District Court of Lancaster county 
to the petition of plaintiff in error, the material part 
of which is as follows: ‘That on and prior to the 29th 
day of May, 1889, the said defendant had an organized 
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and paid fire department, and had and owned engines, 
hose, hose carts, ladders, wagons, trucks and other ap- 
paratus for the use by and which was used by said de- 
fendant and its said fire department in extinguishing 
fires. That said defendant then had and owned horses 
which were used by said defendant in drawing said 
wagons, trucks, hose carts and engines to the place in 
said city where a fire might be burning, and for other 
purposes. ‘That among other apparatus the said de- 
fendant then owned a large truck or wagon, upwards 
of twenty feet in length, which was used by the de- 
fendant in transporting about the city long ladders, 
used by said fire department. That said defendant, 
at the time of committing the wrongs hereinafter 
mentioned, had in its pay and employ one Peter Key- 
kendall, who was under the direction and control of 
the defendant, and whose duty it was, under the di- 
rection of said defendant, to drive the team attached 
to said ladder truck or wagon about the city, and said 
wagon was not at the time hereinbefore mentioned, 
May 29, 1889, supplied with any brake or lock or other 
appliance for stopping said wagon when in motion, or 
to assist the horses to said wagon attached in stopping 
the same; that the distance between the front and 
hind wheels to said truck or wagon was about eighteen 
feet; that said wagon or truck, when loaded with lad- 
ders and other apparatus carried thereon, and with the 
driver thereon, weighed upward of two thousand 
pounds. That Ninth street extends through said city 
from north to south, and intersects and crosses P, R 
and S streets in said city, and said Ninth street and 
said P, Rand S streets have for many years last past 
been public streets in said city, and on said 29th day 
of May, 1889, said Ninth street was paved with wood 
and between S and P streets was a paved and smooth 
street, and from Sto R street had a smooth and level 
surface, and was free from obstruction, and was paved 
with wood. That the said Peter Keykendall, under 
his employment, was by the defendant required to 
drive said ladder truck or wagon about the city when 
no fires were burning which required to be extin- 
guished by said defendant or said fire department, for 
the purpose of exercising the horses to said wagon at- 
tached, and was also required to drive said horses at- 
tached to said wagon, when the same was heavily 
loaded, on and along the public streets of the said city 
at afurious rate of speed, and as fast as said horses 
could be made to run, without any regard whatever 
for the lives or safety of citizens of the city who might 
be upon the streets, and this when no fire or fires were 
burning which required the action of the defendant or 
its fire department to extinguish, for the sole and only 
purpose of exercising said horses. That on the 29th 
day of May, 1889, the said Peter Keykendall, then be- 
ing inthe employ of the defendant, and acting under 
the orders and direction of the defendant, drove a 
span of large, high-spirited and powerful horses at- 
tached to said ladder truck or wagon about the public 
streets of said city, for the purpose of exercising said 
horses. Said wagon or truck was loaded with ladders 
and other apparatus, and the driver rode therein, and 
said wagon with its load weighed upward of two 
thousand pounds; that said wagon was not on said 
day supplied with any lock or brake or other appli- 
ances for stopping or assisting in stopping said wagon 
when in motion, as the defendant then well knew. 
That said Keykendall on said day drove said span of 
horses to said wagon attached as aforesaid on and 
along said Ninth street at a furious and dangerous rate 
of speed, and as fast as said horses could be driven, 
when there was no fire burning which required the ser- 
vices of said fire department or any of its members or 
employees of said city to extinguish, but said horses were 
driven for exercise only; that Clark D. Gillespie, an 
infant of tender years, being then but six years of age, 





- 





was at the time crossing said Ninth street near the 
place where said street intersects and crosses R street 
at the north side of said R street, and said span of 
horses were driven upon said Clark D. Gillespie, and 
he was thrown upon the pavement, and the front wheel 
of said wagon was driven over and across his body; 
that said boy, after being knocked down and run over 
by said horses, and by one of the front wheels of said 
wagon, raised his head and attempted to arise from 
the pavement, when he was struck and run over by 
one of the hind wheels of said truck or wagon and was 
instantly killed. That the killing of said boy was 
caused by the driving over him of said team and wagon 
as aforesaid. Plaintiff further says that at the time 
said team and wagon were not being driven to any fire 
which required to be extinguished, but were being 
driven on and along said street for the sole and only 
purpose of exercising said horses, under the direction 
and orders of the defendant, at a dangerous rate of 
speed, and were driven so fast that it was impossible 
forthe said Clark D. Gillespie to escape being run 
over. That the said Clark D. Gillespie was the son of 
the plaintiff. That on the 22d day of July, 1889, the 
plaintiff was by the County Court of said Lancaster 
county duly appointed administrator of the estate of 
said Clark D. Gillespie, and gave the bond by said 
court required, and took the oath by law required in 
such case. That on or about the 22d day of July, 1889, 
plaintiff presented to the city council his claim for 
damages sustained by the estate of said Clark D. Gil- 
lespie by reason of the killing of him, the said Clark D. 
Gillespie, together with the names of the witnesses 
and a statement of the time, place, nature, circum- 
stances and cause of the injury and damages com- 
plained of, which claim was verified by the oath of the 
plaintiff; that aft erward and on or about the 12th day 
of August, 1889, said claim was by the defendant and 
the mayor and council thereof, to which it was pre- 
sented as aforesaid, rejected and disallowed. That by 
reason of the killing of said Clark D. Gillespie as afore- 
said the estate of the deceased has sustained damages 
in the sum of $5,000, for which sum plaintiff prays 
judgment with interest from the 12th of August, 1889, 
and for costs.” 

The contention of the defendant in error is that no 
liability exists on the part of a city like Lincoln for in- 
juries occasioned by the negligent acts of members of 
its fire department. This exemption is placed upon 
the ground that, in performing their duties, firemen 
act in obedience to a legislative command, and, al- 
though appointed and paid by the city, they are to be 
regarded rather as oflicers charged with a public duty 
than as servants of the city. Public policy, it is 
claimed, forbids the imposition upon a city of liability 
for the negligence of this class of employees, since they 
are engaged in the discharge of a duty imposed by law 
for the welfare of the public, and from which the city, 
as a corporation, derives no benefit or advantage. 
Counsel for plaintiff in error, while not conceding the 
rule to be as stated, insists that it could have no appli- 
cation to the case at bar, for the reason that the stat- 
ute under which the fire department of the city of Lin- 
coln is organized and governed is permissive only, and 
whatever is done by the city in that respect it does vol- 
untarily, and therefore the rule respondeat superior is 
applicable. To this proposition we cannot assent. The 
provision on the subject is found in subdivision 33, 
section 67, of the charter of the city of Lincoln: 
“Cities governed under the provisions of this act shall 
have power by ordinance to provide for the organiza- 
tion of a fire department,to procure fire engines, hooks, 
ladders, buckets and other apparatus, and to organize 
fire engine, hook and ladder and bucket companies, 
and to prescribe rules of duty and the government 
thereof, with such penalties as the council may deem 
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proper, not exceeding £100, and to make the necessary 
appropriations therefor, and to establish regulations 
for the protection from and extinguishment of fires.’’ 
This language, although permissive in form, is in one 
sense mandatory. True it is not mandatory in the 
fullest sense of the word, since the duty of the city to 
provide protection to life and property from fire can- 
not be enforced by mandamus or other remedy. It is 
not every duty imposed upon the State, or the differ- 
ent agencies thereof called “ municipal corporations,”’ 
that can be thus enforced. Kentucky v. Dennison, 24 
How. 66; Dill. Mun. Corp. (4th ed.) 98. It is none the 
less a duty on the part of the city because the law has 
not provided a means for its enforcement by the man- 
date of the court. There existed a moral or equitable 
obligation on the part of the defendant city to provide 
means of protection from fires within its limits, and 
in the discharge of that duty provision was made for 
its fire department. If defendant is to answer for the 
wrongful act of Keykendall, the driver of the ladder 
wagon, if must be upon the rule respondeat superior. 
It is clear that upon no other principle is it chargeable. 
In this connection it should be noted that the claim is 
made by plaintiff that Keykendall, in driving the team 
ut the time in question, was acting within the scope of 
his authority. Counsel says in his brief: “The exer- 
cising of the team was a proper thing to do. It lies in 
the way of a proper discharge of the functions of the 
department. It was not ultra vires. The way in which 
it was performed is what we complain of.” Taking it 
for granted then that the driving of the team at the 
time in question was a proper exercise of the functions 
of the fire department of the city, and within the line 
of duty of the driver, we will proceed to examine some 
of the authorities bearing upon the question involved. 
In Dillon on Municipal Corporations (4th ed.), 974, the 
rule is stated thus: “If the corporation appoints or 
elects them, can control them in the discharge of their 
duties, can continue or remove them, can hold them 
responsible for the manner in which they discharge 
their trust, and if those duties relate to the exercise of 
corporate powers, and are for the peculiar benefit of 
the corporation in its local or special interest, they may 
justly be regarded as its agents or servants, and the 
maxim of respondeat superior applies. But if, on the 
other hand, they are elected or appointed by the cor- 
poration, in obedience to the statute, to perform a 
public service, uot peculiarly local or corporate, but 
because this mode of selection has been deemed expe- 
dient by the Legislature in the distribution of the pow- 
ers of the government, if they are independent of the 
corporation as to the tenure of their office and the 
manner of discharging their duties, they are not to be 
regarded as the servants or agents of the corporation, 
for whose acts or negligence it is impliedly liable, but 
as public or State officers, with such powers and duties 
as the statute confers upon them, and the doctrine of 
respondeat superior is not applicable.” Among the 
officers who are not servants of a city, within the fore- 
going rule, and for whose negligence it will not be 
chargeable, the learned author enumerates policemen, 
health officers and firemen. The rule as to the liability 
of the latter the author states,in section 976, as fol- 
lows: ** The exemption from liability in these and the 
like cases is upon the ground that the service is per- 
formed by the corporation in obedience to an act of 
the Legislature; is one in which the corporation, as 
such, has no particular interest, and from which it de- 
rives no especial benefit in its corporate capacity; that 
the members of the fire department, although ap- 
pointed, employed and paid by the city corporation, 
are not the agents and servants of the city, for whose 
conduct it is liable, but they act rather as officers of 
the city, charged with a public service, for whose neg- 
ligence in the discharge of official duty no action lies 











against the city, without being expressly given. The 
maxim of respondeat superior has therefore no applica- 
tion.’’ To the same effect see 2 Thomp. Neg. 735; 
Shear. & R. Neg. 295, 296. 

Hayes v. City of Oshkosh, 33 Wis. 314, was an action 
to recover damages resulting from a fire occasioned by 
the negligent use of an engine employed in suppressing 
a fire in the neighborhood. Chief Justice Dixon in the 
opinion says: ‘ Neither the charter of the city nor 
the general statutes of the State contain any peculiar 
provision imposing liability in cases of this kind, and 
the decisions elsewhere are numerous and uniform 
that no such liability exists.” Wilcox v. City of Chi- 
cago, 107 Ll. 334, is directly in point. In that case the 
plaintiff sought to recover for injuries occasioned by a 
collision between his carriage and a hook and ladder 
wagon of the city, through the negligence of the driver 
while in the discharge of his duty. In the opinion of 
the court, by Judge Walker, it issaid: ‘ To allow re- 
coveries for the negligence of the fire department would 
almost certainly subject property-holders to as great if 
not greater burdens than are suffered from damage by 
fire. Sound public policy would forbid it if it were 
not prohibited by authority.” In Fisher v. City of Bos- 
ton, 104 Mass. 94, the plaintiff received personal inju- 
ries through the negligent use of hose by a fire com- 
pany of the city in extinguishing a fire on adjoining 
premises. Judge Gray, in the opinion of the court, 
says: ‘‘ But the extinguishment of fires is not for the 
immediate advantage of the town in its corporate ca- 
pacity, nor isany part of the expense thereof author- 
ized to be assessed upon owners of buildings or other 
special class of persons whose property is peculiarly 
benefited or protected thereby. In the absence of ex- 
press statute therefore municipal corporations are no 
more liable to actions for injuries occasioned by rea- 
son of negligence in using or keeping in repair the fire 
engines owned by them than in the case of a town or 
highway.” 

In Hlufford v. New Bedford, 16 Gray, 297, the plain- 
tiff was struck and injured by a hose cart on a side- 
walk of a public street. The firemen in charge thereof 
had ne sligently drawn it along and upon the sidewalk 
from the engine-house ten or fifteen rods distant. The 
city was held not liable. In Jewett v. New Haven, 38 
Conn. 368, the plaintiff, without negligence on his part, 
was struck and injured in a public street by a hose 
cart, which was being driven to the engine-house for 
an additional supply of hose for use at a fire then rag- 
ing, but at a dangerous rate of speed, and without the 
exercise of reasonable precaution for the safety of 
passers-by. It was held the rule respondeut superior 
did not apply, and the city was not chargeable. In 
Dodge v. Granger (R. 1.), 24 Atl. Rep. 100, a very recent 
case, on authority of cases above cited, the city was 
held not liable for injuries caused by contact with a 
ladder projecting across the sidewalk in front of an en- 
gine-house, negligently permitted by the firemen to re- 
main in that position while engaged in cleaning the 
house. 

This principle has been repeatedly applied to other 
officers or employees of municipal corporations, as in 
Maxmilian v. Mayor, 62 N. Y. 160, where plaintiff's in- 
testate was killed bya collision with an ambulance 
wagon, which was caused by the negligence of the 
driver, an employee of the commissioners of public 
charities and corrections; Haight v. Mayor, etc., 24 
Fed. Rep. 93, where, following the last case, it is held 
that the city is not liable for damage caused by a col- 
lision with a steamboat owned by the city, but in the 
exclusive use of the board of charities and corrections; 
Condict v. Jersey City, 46 N. J. Law, 157, where the de- 
ceased was killed through the negligence of a driver 
employed by the board of public works to remove gar- 
bage from the streets to a public dumping ground; 








nai scludtetical cbc Me. aia 


ree Wi eS 








ve 


£ LOE Te 


ves ete pe eee: ie 


nee Sk Dette em gecbiioes ses 


NE rate he. 


sires tek ceri 
eee 


ide Ai Se et tal CUI MES 


Re BA 


rs 


<P 


ERI 


=e Ser AC as 





THE ALBANY LAW JOURNAL. 


135 





Caldwell v. City of Boone, 51 Towa, 687, where the in- 
jury resulted from the wrongful act of a policeman 
paid by the city; Ogg v. Citu of Lansing, 35 Lowa, 495; 
Brown v. Vinalhaven, 65 Me. 402, and Barbour v. Ells- 
worth, 67 id. 294, in each of which it was held that the 
city was not chargeable with the negligence of its 
health officers; Burrill v. Augusta, 78 Me. 118, in which 
plaintiff's horse was frightened by the escape of steam 
from a fire engine, negligently allowed to remain in 
the street; Elliott v. Philadelphia, 75 Penn. St. 3547, 
where plaintiffs horse was killed through the negli- 
ence of a police officer by whom he had been arrested 
for violation of an ordinance of the city against fast 
driving; Bryant v. Cily of St. Paul, 33 Minn. 289, where 
the plaintiff fell into a vault negligently left open and 
exposed by the board of health. In the last case the 
distinction between the class of officers above men- 
tioned and other agents of the city is clearly pointed 
out by Vanderburgh, J., as follows: “The duties of 
such officers are uot municipal or corporate duties 
with which the corporation is charged in consideration 
of charter privileges, but are police or governmental 
functions which could be discharged equally well 
through agents appointed by the State, though usually 
associated with and appointed by the municipal 
body.”’ 

There are many cases in: the reports of the States and 
the United States in harmony with the foregoing, 
among which are Smith v. Rochester, 76 N. Y. 506; 
Van Horn v. City of Des Moines, 63 Lowa, 447; O’ Meara 
v. New Vork, 1 Daly, 425: Wheeler v. Cineinnati, 19 


Ohio St. 19; Howard v. San Francisco, 51 Cal. 52; Ham 
v. Mayor, ete., 70 N. Y. 459; Welch v. Rutland, 56 Vt. 


> 


. The cases cited by plaintiff may be said to sustain 
the proposition that the law imposes upon a city the 
duty to keep its streets ina reasonably safe condition for 
use by the public, and for a neglect of that duty it will 
be answerable. They are plainly distinguishable from 
those to which we have referred, since the duty of the 
city with reference to its streets is a corporate duty. 
Assaid by Judge Folger in Maxmilian v. Mayor, su- 
pra: “Itis aduty with which the city is charged for 
its own corporate benefit, to be performed by its own 
agents as its own corporate act.’? This distinction is 
made also in Lhrgolt v. Mayor, elc., 96 N. Y. 274, one 
of the cases cited by plaintiff. ‘to the extent that the 
exemption of acity from liability for acts of officers 
herein enumerated affects the general rule of liability 
for obstruction of the streets of the city, it must be 
held to be an exception thereto, an exception based 
upon a public policy which subordinates mere private 
interests to the welfare of the geyeral public. 
The judgment is right and is affirmed. 
The other judges concur. 


— —— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CARRIERS — NEGLIGENCE — DEFECTIVE PREMISES — 
EVIDENCE OF OWNERGHIP.—In an action for personal 
injury caused by a defective approach to a boat land- 
ing, evidence that subsequent to the injury defendant 
repaired the defect is competent, not for the purpose 
of showing antecedent negligence, but to show owner- 
ship of or control over the premises. It is not the fact 
that repairs were actually made by the defend- 
ant, or the inference of control or ownership sought to 
be drawn, to which objection is urged, but that such 
evidence is inadmissible for that purpose unless the 
jury were instructed, or expressly cautioned by the 
court when it was received, that it could not be con- 
sidered by them on the question of negligence. Hence 
it was argued, notwithstanding counsel for the plaintiff 
stated that the evidence upon objection was only of- 





fered to prove the control of the defendant of the place 
of injury, and not to prove negligence, and the court 
ruled, in the presence of the jury, that it would only 
be admitted for the purpose of showing control, that 
this statement and ruling were not enough to remove 
the objection for incompetency, unless the court went 
further when the evidence was received, and in- 
structed or cautioned the jury that they could not 
take it into consideration upon the question of negli- 
gence on the part of the defendant; otherwise the jury 
would be authorized to consider such evidence as proof 
of negligence, or to treat it as a link in the chain of 
such proof, contrary to the well-established rule that 
subsequent repairs are not competent for the purpose 
of proving antecedent negligence. That this rule is 
now to be regarded as settled lawin a proper case is 
not controverted, as the authorities in support of it 
fully indicate. Morse v. Railway Co., 30 Minn. 465; 
Railroad Co. v. Clem, 123 Ind. 15; Nalley v. Hartford, 
51 Conn. 524; Hudson vy. Railroad Co., 59 Iowa, 581. 
But the principle seems equally well established, that 
while evidence of additional precautions or subsequent 
repair is not competent for the purpose of proving an- 
tecedent negligence, it is competent for the purpose of 
showing that the place where the injury was received 
was under the control of the defendant, who may re- 
quire the court, if he chooses, to restrict i¢ to that point 
by a proper instruction. As the court said, in City of 
Lafayette v. Weaver, 92 Ind. 479, such evidence ‘‘ was 
not admissible to prove negligence onthe part of the 
city, the question as to which was to be determined by 
what was known before and at the time of the acci- 
dent, but it was evidence of the city’s recognition of 
the defect in the sidewalk as one which the city was 
bound to repair, and was admissible for such purpose. 
* * * By proper request the appellant could, 
through an instruction, cause the restriction of the 
evidence to its legitimate effect.’’ See Elliott Roads & 
S. 650, and authorities cited in notes. Independent of 
these considerations we do not think there was any 
liability of the jury considering the evidence for any 
other purpose than showing control or authority over 
the locus in quo, as the circumstances under which it 
was admitted expressly restricted it to this purpose, 
and exclude the idea of its being admitted to prove 
negligence. So that, as the exception stands, while we 
agree that such evidence is and cught to be regarded 
under any circumstances as incompetent as an admis- 
sion of negligence, we do not understand it is incom- 
petent to show authority over the locus in quo, or con- 
trol over the place where the injury occurred. Ore. 
Sup. Ct., June 18, 1892. Shkotlowe vy. Oregon S. L. & U. 
N. Ry. Co. Opinion by Lord, J. 


CARRIER — RAILROAD — HAULING CIRCUS CARS. — 
Where a railroad company makes a special contract 
with circus proprietors to haul their cars for a gross 
sum, the proprietors to load and unload, assume all 
risk of accident, and save the company harmless, the 
relation of the company to an cmployee of the circus 
who travels on the train under such contract, is not 
that of acommon carrier; it is not obliged to inspect 
the trucks of the cars, and is therefore not liable for an 
injury to such employee arising from a defective car 
truck, which inspection would have revealed. The de- 
fendant had nocontrol over the condition of the cars, 
and no power to interfere with them. The contract 
was simply to haul the cars as they were. This con- 
tract the defendant had the right to make, as it was 
under no obligation to draw the cars as a common car- 
rier. Coup v. Railway Co., 56 Mich. 111. Mass. Sup. 
Jud. Ct., June 22,1892. Robertson v. Old Colony R. Co. 
Opinion by Lathrop, J. 


CARRIERS OF PASSENGERS—REASONABLE REGULA- 
TIONS—REFUSING TICKET.—In an action against a rail- 
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road company, where a gateman refused to allow plain- 
tiff to pass toa train because the date on his ticket 
was illegible, whereby he lost the train, plaintiff is not 
obliged to present his ticket to a ticket receiver if in 
the same condition as when received from defendant’s 
agent, sucha rule of the company being unreasonable. 
The defendant, it is claimed, bas the right to pass rules 
and regulations in regard to the admission of passen- 
geis to its trains, and that if the return coupon was 
defaced, and the date thereon illegible when it was ex- 
hibited to the gateman, and the latter referred the 
plaintiff to the receiver for his indorsement of the 
ticket, and the plaintiff refused to take it to the re- 
ceiver, then he is not entitled to recover in this action, 
even though the jury should find that the ticket was 
not in fact defaced or blurred by the act of the plain- 
tiff, and was in thesame condition as when he got it 
from the defendant's agent at Texas station. To this 
we cannot agree. The defendant has the right, no 
doubt, to pass rules and regulations in regard to the 
admission of passengers to its trains, provided such 
rules are reasonable rules, and do not subject the pas- 
senger to unnecessary inconvenience and annoyance. 
It may, for its protection, require passengers to ex- 
hibit their tickets to the gateman in passing to the 
train, and the latter may, in the exercise of his judg- 
ment, refuse to allow one to pass through the gate on 
a defaced ticket. But in this, as in other like matters, 
the defendant is responsible for the wrongful and in- 
jurious exercise of judgment on the part of its agents. 
The gate, as the record shows, is opened a few min- 
utes only before the train is to leave the station. And 
how long it would take the receiver to examine and 
pass upon the validity of a ticket referred to him de- 
pends, as he testifies, upon the circumstances. He 
would be obliged to see whether he had the corre- 
sponding coupon, and this might involve the examina- 
tion, he says, in some cases, of a thousand tickets. And 
to hold that a passenger who has bought a ticket, and 
in good faith presents it to the gateman in the same 
condition as when he got it from the ticket agent, is 
obliged to go to the receiver's office and get his in- 
dorsement, because its genuineness has been ques- 
tioned by the gateman, would not only subject him to 
great inconvenience, but in many cases it would be 
impossible to get such indorsement in time to take 
the train. Aud besides, suppose the receiver refuses 
to indorse the ticket, it can hardly be contended that 
his judgment is binding and conclusive as against the 
passenger. At the same time we agree, that if the re- 
turn coupon was so defaced by the act or negligeuce of 
the plaintiff as to make the date illegible, the gateman 
had the right to refuse to honor it, and to refuse to al- 
low him to pass to the train, and for such refusal no ac- 
tion would lie. On the other hand, if the ticket was 
so blurred or defaced at the time it was delivered to 
him by the ticket agent at Texas station, and it was 
presented at the gate in the same condition as when 
he got it, and the gateman refused to allow him to 
pass, the plaintiff, being himself without fault, was 
under no obligation to get the indorsement of the 
ticket receiver, and for such wrongful refusal by the 
gateman the defendant is liable. Md. Ct. App., June 
8, 1892. Northern Cent. Ry. Co. v. O'Conner. Opin- 
ion by Robinson, J. 


MARRIAGE — ANNULMENT — DEATH OF HUSBAND.-— 
Where a marriage was contracted in good faith, and it 
was subsequently discovered that the wife had u for- 
mer husband living, she could not maintain an action 
to avoid her second marriage after the death of her 
second husband. It has always been held in England 
that petitions for a decree of nullity of a marriage can- 
not be maintained after the death of one of the par- 
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12 id. 482; Brownsword vy. Edwards, 2 Ves. Sr. 245; 2 
Bish. Mar. & Div., $298, and cases cited. We have 
been referred to no authority in which a libel of this 
kind bas been sustained in this country, and it would 
seem that except where there are special statute pro- 
visions the lawin the American States is the same as 
in England. Fornshillv. Murray, 1 Bland, 479; Pin- 
gree v. Goodrich, 41 Vt. 47. The reasons on which 
such proceedings are ordinarily founded are inapplica- 
ble to a case in which one of the parties is dead. While 
both are living, and the marriage apparently in force, 
it may be important to have their status determined 
by an adjudication rather than that they should re- 
main in doubt in regard to the validity of the marriage. 
But where death terminates the marriage relation, this 
reason no longer exists. Moreover, there are grave 
objections to permitting one of the parties, after the 
death of the other, to have a decree which shall relate 
back and change their previous apparent s/ulus, and 
perhaps affect important collateral interests. Without 
an express provision of statute to that effect, a libel of 
this kind ought not to be permitted after the death of 
either of the parties. Mass. Sup. Jud. Ct., June 25, 
1892. Ruwson v. Rawson. Opinion by Knowlton, J. 

MASTER AND SERVANT—INJURIES TO VOLUNTEER— 
AUTHORITY TO EMPLOY ASSISTANCE.—A construction 
train of defendant, having pulled into a station, the 
conductor temporarily left the train in charge of the 
trainmen todo some switching, the head brakeman 
having charge of the switching movements. At the 
request of this head brakeman the plaintiff, a by- 
stander at the station, got on the cars to assist in the 
switching, and while doing so sustained injuries. 
Held, that the brakeman had no authority to employ 
additional men to assist in switching. While the head 
brakeman had charge of the movements of the train 
in doing this switching during the temporary absence 
of the conductor from the cars on other business, yet 
this was the entire scope and extent of his authority. 
The conductor had not abdicated the general charge 
and coutrol of the train, or turned it over to the 
brakeman. The latter had no authority, actual or ap- 
parent, express or implied, either from custom or 
from any present pressing emergency, to employ ad- 
ditional brakemen, either permanently or temporarily. 
It was wholly immaterial whether two brakemen were 
or were not sufficient to do the switching. Even if 
they were not, that fact would not, under the circum- 
stances, give a mere brakeman authority to employ an 
additional force. Ifany one on the ground had any 
implied authority todo so it was the conductor, who 
had charge and control of the train. In doing what 
he did the plaintiff was therefore a mere volunteer, and 
as such assumed all the risks incident to the position. 
The defendant did not bear to him the relation of mas- 
ter or employer, and owed him no duty as such. 
Flower v. Railroad Co., 69 Penn. St. 210; Sherman v. 
Railroad Co., 72 Mo. 62; Sparks v. Railway Co., 82Ga. 
156; Everhart v. Railway Co., 78 Ind. 292; Rhodes y. 
Banking Co., 84 Ga. 320; Railway Co. v. Lindley, 42 
Kans. 714. Counsel for plaintiff has cited no case 
which sustains his contention in this case. Many of 
those which hecites have no bearing whatever upon 
the question here involved. There are cases which 
hold that where a regular brakeman is absent, and the 
proper and safe management of the train so requires, 
the conductor incharge has authority to supply the 
place of the absent brakeman. Such, for example, are 
the cases of Sloan v. Railway Co., 62 Iowa, 728, and 
Railway Co. v. Propst, 83 Ala. 518. And if any sudden 
or unexpected emergency should arise, such that the 


| safety of the train demanded an extra force of brake- 


men, probably it would be held that it was within the 


ties. Hinks y. Harris, 4 Mod. 182; Hemming v. Price, | implied authority of the conductor to employ them. 
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But such cases are clearly distinguishable from the 
present, where a mere brakeman, without the knowl- 
edge of and without authority from the conductor in 
charge of the train, and in the absence of any sudden 
emergency, assumed to call upon a bystander to assist 
in switching. Another line of cases cited by counsel 
is also clearly distinguishable from the present one. 
They are those where one assists the servants of an- 
other at their request for the purpose of expediting his 
own business orthat of his master. Such is the case 
of Eason v. Railway Co., 65 Tex. 577. The case of 
Railway Co. v. Bolton, 43 Ohio St. 224, is also referable 
to the same class. See also Holmes v. Railway Co., 
L. R., 4 Exch. 254; aflirmed, L. R., 6 Exch. 123. The 
decisions in this class of cases are placed upon the 
ground, that though performing a service beneficial to 
both, the party is doing so in his own behalf, and not 
as the servant of the company, and is entitled to the 
sume protection against its negligence as if attending 
to his own private affairs. See also Thomp. Neg. 1045, 
and cuses cited. Neither is the case of Johnson v. 
Water Co., 71 Wis. 553, so much relied on by counsel, 
particularly in point. The question there arose merely 
on demurrer to the complaint, aud the decision is 
really made to rest upon the fact that the complaint 
alleged that the person whoemployed the plaintiff to 
assist was at the time the superintendent having charge 
and control of the work. Minn. Sup. Ct., June 22, 1892. 
Church vy. Chicago, M. & St. P. Ry. Co. Opinion by 
Mitchell, J. 


MECHANICS’ LIENS—ELECTRIC LIGHT COMPANIES. — 
An electric light company which has a franchise to oc- 
cupy the streets of acity with its poles, wires and 
lamps, and is engaged in furnishing light to the people 
of the city, is not so distinctively public in its nature 
and operations as to exempt its property from the ap- 
plication of the mechanic’s lien statute. 29 Pac. Rep. 
476, affirmed. The general rule is that the public prop- 
erty of a municipal corporation is not subject to seiz- 
ure and sale, and it is generally held that a mechanic’s 
lien cannot be enforced against property which is not 
subject to sale on execution. The reason for this ex- 
emption is that such corporations are instrumentali- 
ties of the government itself, and the seizure and sale 
of the public property would interrupt and suspend 
the functions of government, and also that other pro- 
visions have been made by law for the collection and 
payment of public obligations. Corporations however, 
such as the one claiming exemption here, although 
they serve the public convenience to some extent, are 
not organized merely for public advantage, but are 
operated largely for the private benefit of the incorpo- 
rators. In this State such corporations may mortgage 
or sell their property, and the general rule is that prop- 
erty of a corporation which may be sold under a mort- 
gauge or specific lien given by the owner may be sub- 
jected toa mechanic's lien. If acorporation may by 
its voluntary act, in creating aspecific lien, subject its 
property to seizure and sale, it is difficult to find any 
substantial objection to allowing and enforcing the 
claim of a laborer or materialman against the same 
property under the Mechanic’s Lien Law. Insome of 
the States, notably Pennsylvania—Foster v. Fowler, 60 
Penn. St. 27; Guest v. Water Co. (Pa. Sup.), 21 Atl. 
Rep. 1001; see also Graham y. Coal Road Co., 14 Bush, 
425—it has been held under their statutes that a me- 
chanic’s lien will not attach tothe property of quasi 
public corporations. But our statute does not in terms 
or by implication warrant any such exemption. The 
language of the statute is broad and comprehensive, 
and contains no suggestion of any exemption such as 
is claimed bere. Under the terms of this statute it 
has been held that alien may be secured on a public 
schoolhouse erected by a school district. Wilson vy. 





School Dist., 17 Kans. 104; School Dist. v. Conrad, id. 
522. Although some of the authorities hold in favor of 
theexemption because a judicial sale or the enforce- 
ment of a mechaniec’s lien would impair the usefulness 
of such corporations, and occasion public inconveni- 
ence, yet it has been well said that ‘‘ the evil of with- 
drawing avast and constantly-increasing amount of 
the wealth of the country from the reach of creditors 
has been regarded as soreal and serious that the courts 
have not given it their countenance or support, and at 
the present day the property of corporations other 
than municipal, though essential to the enjoyment of 
the corporate franchises, is almost universally treated 
as subject to execution.”” 1 Freem. Ex’ns, § 126. See 
also Hill v. Railroad Co., 11 Wis. 214; Railroad Co. v. 
Gilmore, 37 N. H. 410; Platt v. Railroad Co., 26 Conn. 
544; Coe v. Peacock, 14 Ohio St. 187; Lathrop v. Mid- 
dleton, 23 Cal. 257; State v. Rives, 5 Ired. 807; Board 
of Ed. v. Greenebaum, 39 Ill. 609; Arthur v. Bank, 9 
Smedes & M. 394; Girard Point Storage Co. v. South- 
wark Foundry Co., 105 Penn. St. 248; Phil. Mech. 
Liens, § 182. Kans. Sup. Ct., June 11,1892. Badger 
Lumber Co. v. Marion Water Supply, Electric Light & 
Power Co. Opinion by Johnston, J. 


MECHANICS’ LIEN—RIGHTS OF ARCHITECT.—An ar- 
chitect is within the protection of the Code, section 
3018, asa person who has done ‘‘ work or labor upon 
* * * a building or improvement on land.’”’ The 
plaintiff claims a lien for the amount of the compensa- 
tion due him for work and labor as an architect in the 
preparation of drawings, plans and specifications for 
the building and in superintending the erection thereof. 
Are such services by an architect “ work or labor 
upon * * * a building or improvement on land” 
within the meaning of the statute? Code, § 3018. It 
is plain that a contractor for the construction of the 
building is within the protection of the statute. If he 
was also intrusted‘with the planning of the building,and 
with the sole supervision of its erection, we think it is 
equally plain that his services in these particulars 
could be regarded as properly a part of his work 
‘upon the building,” and that compensation therefor 
might be included in the amount for the security of 
which hecould acquire a lien under the statute. 
There is nothing in the circumstance that such serviceg 
were rendered by another person to put them beyond 
the protection of the statute. Under a New York 
statute alien was authorized in favor ‘‘ of any person 
who shall perform any labor or furnish any materials 
in building, altering or repairing any house, ete., by 
virtue of any contract with the owner,” ete. ‘This 
language,”’ it was said in Stryker v. Cassidy, 76 N. Y. 
50, “is general and comprehensive, and its natural and 
plain import includes all persons who perform labor in 
the construction or reparation of a building, irrespec- 
tive of the grade of their employment, or the particu- 
lar kind ofservice. The architect who superintends 
the construction of a building performs labor as truly 
as the carpenter who frames it, or the mason who lays 
the walls, and labor of a most important character. 
* * * The language quoted makes no distinction be- 
tween skilled and unskilled labor,or between mere man- 
uallabor and the labor of one who supervises, directs 
and applies the laborof others. * * * ‘The general 
principle upon which the iien laws proceed is that any 
person who has contributed by his labor or by furnish- 
ing materials to astructure erected by an owner upon 
his premises, shall have a claim upon the property for 
his compensation.” The claim of an architect was al- 
lowed in that case. What was there said seems emi- 
nently sound, and is equally applicable to the Alabama 
statute. An architect who prepares the drawings, 
planus and specifications for a building, and superin- 
tends the erection thereof, may as truly be said to per- 
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form labor thereon as any one who takes part in the 
work of construction. That he is within the protec- 
tion of the statute is a proposition well supported by 
adjudications upon other similar statutes. Phil. Mech. 
Liens (2d ed.), $ 158. Ala. Sup. Ct., May 23, 1892. 
Hughes v. Torgerson. Opinion by Walker, J. 


NEGLIGENCE —CONTRIBUTORY—INFANTS.—Plaintiff, 
a boy thirteen years old and of ordinary intelligence, 
while playing on defendant's turn-table, which he and 
other boys had putin motion, allowed his feet to pro- 
ject over the end, and they were crushed between it 
and an embankment on which the tracks were laid to 
the turn-table. He testified that he knew that it was 
dangerous to let his feet project over as he did; that 
if he had thought of the danger he could have avoided 
it, but that he was having fun and did not think of it. 
Held, that he was guilty of contributory negligence and 
could not recover. The law imposes upon minors the 
duty of giving such attention to their surroundings 
and care to avoid danger as may fairly and reasonably 
be expected from persons of their age and capacity. 
MeMillan v. Railway Co., 46 Iowa, 282; Railroad Co. v. 
Gladmon, 15 Wall. 407; Reynolds v. Railroad Co., 58 
N. Y. 252; Hickey v. Taaffe, 105 id. 837; Dowd vy. Chic- 
opee, 116 Mass. 96; Messenger v. Dennie, 137 id. 197. 
In Masser v. Railway Co., 68 Lowa, 605, it was held that 
a boy eleven years old was guilty of contributory neg- 
ligence in playing or lounging between two parallel 
railway tracks twelve feet apart, and in Reynolds v. 
Railroad Co., supra, it was held that a boy twelve 
years old was negligent in attempting to cross certain 
railway tracks when trains were approaching. There 
are numerous cases which hold that the question of 
negligence on the part of minors is forthe jury to de- 
termine, and such is the rule where the ability of the 
minor to comprehend the result of his acts and the 
danger to which they will expose him is controverted. 
But this case involves no question of that kind. <A 
little attention to his surroundings would have showed 
plaintiff his danger. He fully understood what would 
bappen to his leg if caught between the table and the 
embankment, and some care on his part would have 
been sufficient to avoid all danger. The fact that his 
attention was diverted by the play in which he was en- 
gaged did not excuse his failure to exercise at least the 
slight degree of care which was needed for his protec- 
tion. The conclusion is irresistible that the proximate 
cause of the accident was % want of that attention and 
care on his part which his knowledge and judgment 
required him to exercise. Iowa Sup. Ct., May 26, 
1892. Merryman v. Chicago, R. 1 & P. Ry. Co. Opin- 
ion by Robinson, C. J. 





EVIDENCE OF—DUE CARE OF DECEASED. — 
In an action against a railroad company for the 
negligent killing of an employee, where there is an 
entire absence of evidence of what deceased was doing 
at the time of the accident, it is not enough to show 
that one conjecture in regard thereto is more probable 
than another. Dolan was last seen alive by an em- 
ployee of the defendant, who was a crossing tender, on 
a tricycle, going at the rate of eight or ten miles an 
hour. About five minutes afterward a train, consist- 
ing of a locomotive engine and caboose, passed on the 
same track, and going in the same direction, at the 
rate of ten to fifteen miles an hour. This train, it is 
admitted, struck the tricycle, although both the en- 
gineer and the fireman testify that they knew nothing 
about the accident until they reached Dedham, when, 
from indications on the locomotive engine, it was ap- 
parent that something had been struck. The train 
then returned to Boston,and on the way Dolan was 
found dead by the side of the track, and the trieyele 
broken. What he was doing when struck can only be 
conjectured. When last seen he was five minutes 
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ahead of the train which struek him, and going ata 
rate of speed nearly as great as that of thetrain. Ifhe 
had looked out for the train, as it was his duty to do 
under the rules of the defendant corporation, itis diffi- 
cult to see how the accident could have happened, for 
his tricycle could, as the evidence shows, have easily 
been removed from the track, or he might have 
jumped fromit. ‘The headlight of the locomotive en- 
gine was lighted, and there was nothing to prevent its 
being seen. If all the circumstances attending the ac- 
cident were in evidence, the mere absence of evidence 
of fault on the part of the person injured might jus- 
tify an inference of duecare. But where, as in this 
case, there is an entire absence of evidence as to what 
Dolan was doing at the time of the accident, it is not 
enough to show that one conjecture is more probable 
than another. There must be some evidence to show 
that he was in the exercise of due care. Hinckley v. 
Railroad Co., 120 Mass. 257; Corcoran v. Railroad Co., 
133 id. 507; Riley v. Railroad Co., 135 id. 292; Shea v. 
Railroad Co., 154 id. 81. Mass. Sup. wud. Ct., June 23, 
1892. Tyndale v. Old Colony R. Co. Opinion by Lath- 
rop, J. 





NEGLIGENCE — OF CONTRACTOR — LIABILITY OF 
OWNER—DAMAGES.—-(1) Where plaintiff sustains dam- 
age by the dropping of mertar and bricks during the 
erection of a wall next to the premises occupied by her, 
defendant, for whom the wall was being erected, is 
not liable for such damage if it was not a necessary re- 
sult of the building of the wall, but was caused by the 
negligence of his contractor or of the contractor's ser- 
vants. While the general rule undoubtedly is that the 
owner of land is not liable for the negligence of the 
servants ofan independent contractor, it has often been 
held that the rule does not apply, and that the owner 
is liable, “if the performance of a lawful contract nec- 
essarily will bring wrongful consequences to pass un- 
less guarded against.’’ Per Holmes, J., in Woodman 
v. Railroad Co., 49 Mass. 335, 340. (2) The injury 
caused by dust arising from the dumping of loads of 
brick near plaintiff's residence may be so trifling as 
not to be actionable, or there may be evidence of 
such excessive and long-continued annoyance there- 
from as to warrant the submission of the qaestion of 
damage caused thereby tothe jury. The right of a 
person to recover foran injury of this sort is largely a 
question of degree. See Middlesex Co. v McCue, 149 
Mass. 103. (3) Where plaintiff has a cause of action 
against defendant for damage accruing to her in the 
course of the erection of a building by defendant next 
to the property occupied by heras a lodging-house, she 
is entitled to compensation for loss of rents caused by 
her lodgers relinquishing their rooms, if this is attribu- 
table to defendant. If the plaintiff had a cause of ac- 
tion against the defendant, she was entitled to com- 
pensation for the diminution in her business and 
profits, occasioned by acts for which he was responsi- 
ble, and evidence of loss of rent was admissible. Stet- 
son v. Faxon, 19 Pick. 147; French v. Lumber Co., 145 
Mass. 261. See also Fritz v. Hobson, 14 Ch. Div. 542. 
Mass. Sup. Jud. Ct., June 21, 1892. Pye v. Faxon. 
Opinion by Lathrop, J. 


SPECIFIC PERFORMANCE — CONTRACT — CONSIDERA- 
TION.—A contract provided that defendant should 
bond a mining property for two years at a sum named, 
and give a working lease on it for the same time, hold- 
ing a one-fifth interest in the net profits of the lease, 
the mines to be developed fur sale and ore to be 
shipped when convenient and profitable, defendant to 
be employed in the mines and profits divided. Z/eld, 
that the agreement was too indefinite to sustain a de- 
cree for specific performance. The contract is indefi- 
nite and vague. In Pomeroy’s Equity Jurisprudence 


(§ 1407), in treating of a contract where specific per- 
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formance will be decreed, it is said: ‘It must be rea- 
sonably certain as to its subject-matter, its stipula- 
tions, its purposes, its parties and the circumstances 
under which it was made.” See also Fry Spec. Perf., 
§ 203; Griffith v. Bank, 6 Gill & J. 424; Morrison v. 
Barrow, 1 DeG., F. & J. 633; Pearce v. Watts, L. R., 
20 Kg. 492; Allen v. Webb, 64 LIL 342; Munsell v. Loree, 
21 Mich. 491. An examination will show its want of 
definiteness, rendering it incapable of sustaining a de- 
cree for specific performance, if not impossible to 
frame a decree based upon it. There is another insur- 
mountable obstacle in the way of decreeing specific 
performance, going to the validity of the contract 
sought to be enforced, there is uo consideration. Such 
contracts, to be enforced, must be upon a valuable con- 
sideration. It is the very foundation upon which a de- 
cree must be based. 3 Pom. Eq. Jur.,§ 1405; Fry 
Spec. Perf., §64; Shepherd v. Shepherd, 1 Md. Ch. 244; 
Butman v. Porter, 100 Mass. 337. A promise against a 
promise is not in this class of cases, as supposed by 
counsel, a good consideration, nor is the fact that the 
paper was executed with seals. ‘A seal does not, for 
this purpose, import a valuable consideration.’’ Jef- 
frerys v. Jeffrerys, Craig & P. 138; Minturn v. Sey- 
mour, 4 Johns. Ch. 497; Tallmadge v. Wallis, 25 Wend. 
107. Colo. Ct. App., May 23, 1892. Winter v. Goebner. 
Opinion by Reed, J. 


STATUTE—‘‘ CAR ON A RAILWAY.’’—A hand-car is a 
ear, within the Code of 1886, section 2590, subdivision 
5, allowing recovery by an employee of his employer for 
personal injuries received in the employment by rea- 
son of the negligence of an employee of the same _ per- 
son having charge of an engine, car or train on a rail- 
way. It is argued, that unless the word ‘‘car’’ is used 
in connection with the words “locomotive,” ‘‘engine’”’ 
and “train,” it was intended to mean a vehicle used 
ona railway for the transportation of passengers or 
freight which is propelled by a locomotive or engine, 
and formsa partofatrain. It istrue that in deter- 
mining the true sense of a word which has a variety of 
meanings, regard should be had to the other words 
with which it is associated, and to the subject-matter 
in relatioa to which it is used. As the clause of the 
statute which is here under consideration has refer- 
ence to injuries received in railway service, it seems 
plain that the word “ car,’? as here used, does not in- 
clude such vehicles moved on wheels as are not used 
on railways, though there are such vehicles which may 
properly be called ‘* cars.’’ It is not difficult to select 
from the several definitions of the word ‘‘ car,” as 
found in the dictionaries, one which is applicable to the 
word as used in the statute. The Century Dictionary 
gives this, among other definitions: ‘‘A vehicle run- 
ning upon rails.’’ One of Webster’s definitions is: ‘*A 
vehicle adapted to the rails of a railroad.” We find 
nothing in the language of the statute to suggest that 
the word as there used was intended to convey a mean- 
ing which excludes the idea of a hand or lever car. 
Such cars are used in the ordinary business of rail- 
roads. Ala. Sup. Ct., June 23, 1892. Kansas City, M. 
& B. R. Co. v. Crocker. Opinion by Walker, J. 


PRACTICAL INTERPRETATION — ‘‘CAR-LOAD” 
Lots. — Where the term ‘car load,’’ as used in 
the Revised Statutes of 1879, section 833, providing for 
the appointment of railroad commissioners, the di- 
vision of freights into certain classes and the fixing of 
maximum rates at so much per “car load” for each 
class, has been construed by the commissioners, whose 
duty it is to enforce the said statute, as meaning, in 
the light of existing usage, ten tons instead of all that 
a car can safely carry, this construction, being reason- 
able and just, will be upheld, especially where it has 
been acted upon long enough to bave become a rule. 
It is to be observed, in the first place, that the statute 








deals with the movement of the commerce of the 
country, and must have accorded to it a reasonable 
and practical construction in the light of usages exist- 
ing at the date of the enactment. ‘‘A statute applica- 
ble toa large trade or business should, if possible, be 
construed not according to the strictest and nicest in- 
terpretation of the language, but according to a rea- 
sonable and business interpretation of it, with regard 
to the trade or business with which it is dealing.” 
End. [nterp. Stat., § 83. Again, where such a statute 
as this has been interpreted by those executive officers 
whose duty it is to enforce it, and their construction 
has been acted upon for any considerable time, due re- 
gard should be paid to such construction. While the 
rulings of such officers are not conclusive upon the 
courts, still their construction of the law is entitled to 
weight, especially where there is doubt as to the mean- 
ing of the law. Says the author just cited, after speak- 
ing of the deference paid to the practice in lower 
courts: “ But of almost equal dignity is the practical 
construction put upon an act by the government ofli- 
cers particularly charged with its execution, especi- 
ally where so long continued asto have grown intoa 
rule of department practice. Thus the construction 
of a statute adopted and acted upon by the executive, 
in the execution of his duty, to give effect to the laws, 
or by the secretary of the treasury, or the construction 
of the general insurance laws of the State by its attor- 
ney-general and other officers required to act under it, 
will in case of doubt or ambiguity * * * be 
adopted by the courts, or at least not disregarded by 
them, except for cogent reasons.”? End. Interp. Stat., 
§ 360; Insurance Co. v. Hoge, 21 How. 35. Now it 
must be conceded that a “car load of wood” is a very 
indefinite expression, and especially so in view of the 
fact that there is no uniformity whatever in the size or 
strength of cars. One car will carry only five tons, 
while another can safely carry twenty tons. If acar 
load means, for the purposes of making transportation 
charges, the amvount that the carcan reasonably and 
safely carry, as the plaintiffs insist, then the door is 
opened wide for favoritism and discrimination. The 
favored shippers will get the large cars, and the less 
fortunate the small ones. This is exactly one of the 
things which the law, in its general scope, seeks to pro- 
hibit. The general object and purpose of a statute is 
never to be overlooked in its construction and applica- 
tion. To prevent discrimination and bring about 
equality and uniformity of rates, the commissioners 
have power and it is made their duty to classify 
freights, except where the statute places named arti- 
cles in special classes. In promulgating the classifica- 
tion made by them in obedience to law, they held and 
ruled that ten tons should constitute a car load, and 
this ruling they made in view of what they understood 
to be the prevailing usage, and the object and purpose 
of thelaw. There is, it is true, no evidence of a cus- 
tom to count ten tons asa car load in this record, save 
the statement made by the commissioners in their re- 
port. Concede that this statement does not establish 
the existence of such a custom, still the report does 
show that they gave due consideration to what they un- 
derstood to be an established usage. They promul- 
gated their ruling in 1878, at least four years before 
any of the charges uow in question were made. ‘They 
reported their construction of the law to the General 
Assembly late in that year, and that body ordered the 
report aud the schedule made a part thereof printed, 
and thus the ruling was sent broadcast over the State 
for a guide both to shippers and carriers. Thereafter, 
and in 1881, the Legislature passed alaw requiring rail- 
road companies to furnish double-decked cars for the 
shipment of sheep, and gave shippers the right to load 
both decks with sheep to the aggregate extent of 
twenty thousand pounds, and made it obligatory upon 
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the carrier to transport the sheep as one car load. This 
act isin entire accord with the ruling of the commis- 
sioners, and not a disapproval of such ruling, as coun- 
sel for respondent insists. We think the construction 
given to the law by the commissioners as to what con- 
stitutes a car load is reasonable and just, and ought 
not to be disturbed. On behalf of the respondents it 
is said the railroad commissioners have and had no 
power conferred upon them to declare what shall be 
the size or capacity of a freight car, or what shall con- 
stitute acar load. We do not say they have or had 
such powers. What we say is this, that they are ex- 
ecutive officers charged with the special duty of en- 
forejug this act of 1875, and the amendments thereto; 
that they have, in the proper discharge of their duties, 
held that ten tons constitute acar load. That inter- 
pretatiou has been acted upon long enough to become 
a rule in their department, and should not be disturbed 
unless plainly against the law, and we think it is not. 
We believe it to be a fair and just construction of the 
statute, just alike to the shipperand the carrier. Mo. 
Sup. Ct., Div. No. 1, May 23, 1892. Ross v. Kansas 
City, St. J. & C. B. R. Co. Opinion by Black, J. 


STATUTE OF FRAUDS—SALE AND DELIVERY.— Defend- 
ant was indebted to plaintiff and pointed out three 
bales of cotton, lying some distance away, two of 
which bales he said should be turned over to plaintiff 
on the account. The price agreed on was ten cents per 
pound. The cotton had not been weighed, but was to 
be weighed on delivery by defendant at plaintiff's 
store, and the amount ascertained credited on the ac- 
count. ‘The value of the two bales was about $75. 
Held, in an action for the recovery of the cotton that 
there was not such adelivery as would take the case 
out of the statute of frauds. Upon the question of de- 
livery it is a principle that runs through all of the cases 
to which Ihave been referred by counsel for defend- 
ant, and that I have been able to find, that in the sale 
of personal property, where any thing remains to be 
done as between vendor and vendee for the purpose of 
ascertaining either the quantity, value or quality, as 
weighing, etc., there is no delivery. Vide Shindler v. 
Houston, 1 N. Y. 261, and authorities there cited. S. 
©. Sup. Ct., April 13, 1892. Smilh v. Evans. Opinion 
by McGowan, J. 


o————_— 


CORRESPONDENCE. 


COLLATERAL INHERITANCE TAXATION. 


Editor of the Albany Law Journal: 

You have printed articles at different times on a suc- 
cession tax or tax on inheritances, but I was not suffi- 
ciently interested then to observe closely what were 
your conclusions. 

Ifthe State protects aman in the enjoyment and 
accumulation of property during his life, there is no 
reason why a portion of it, at least, should not revert 
to the State at his death. Wedesire to enact such a 
jaw in Minnesota, and the following questions are pre- 
sented: 

First. Is it more desirable to collect it as a State tax 
and cover it into the State treasury, or should each 
county collect on estates probated in the county ? 

Second. Our Constitution provides that “all taxes 
to be raised in this State shall be as nearly equal as 
may be.”” Can we, in your opinion, frame a bill on a 
graduating scale, taking a larger percentage from large 
estates than from small ones, and still keep within the 
constitutional provision ? 

Third. Is the New York law as good alaw as can be 
enacted on this subject? If not, what changes do you 
suggest? 

Of course 1 du not expect you to go into this subject 











laboriously, but you have watched the result of simi- 
lar legislation in other States, and your opinion, if you 
will be kind enough to give it, will carry great weight 
with the lawyers in the Legislature. 
Yours respectfully, 
ALBERT? B. Ovirr. 

Sr. Paut, Mryn,, July 29, 1892. 

[We have little knowledge on this subject, and 
we submit the inquiry, hoping that sume of our 
readers may answer.—Eb. | 

ForMs oF INDICTMENTS. 
Editor of the Albany Law Journal: 

Having occasion lately to look at some of the indict- 
ments presented in our courts, I find new evidence of 
the strange disinclination so prevalent among lawyers 
to obey the requirements of the Legislature. For in- 
stance, the Code of Criminal Procedure, section 275, 
directs that indictments “shall contain a plain and 
concise statement of the act constituting the crime 
without unnecessary repetition.” 

Compare this with the following used in New York: 


The grand jury of the city and county of New York, 
by this indictment, accuse A. B. of the crime of...... 
iakeow larceny,............committed as follows: 

The said A. B., late of the city of New York, in the 
county of New York aforesaid, on the....day of...... 
in the year of our Lord one thousand eight hundred 
and ninety-...., at the city and county aforesaid, be- 
ing then and there the............ of eog and 
ere then and there having in his pos- 
session, custody and control certain goods, chattels 
and personal property of the said D. C., the true owner 
thereof, to-wit: ..... 0 the said A. B. afterward, 
to-wit: on the day and in the year aforesaid, at the city 
and county aforesaid, with force and arms, did feloni- 
ously appropriate the said............ to his own use, 
with intent to deprive and defraud the said...... ..... 
of the same, and of the use and benefit thereof; and 
the same goods, chattels and personal property of the 
Cc cdicacacnne did then and there and thereby feloni- 
ously steal, against the form of the statute in such case 
made and provided, and against the peace of the people 
of the State of New York and their dignity. 





This form contains some one hundred and eighty 
words of which at least fifty are superfluous. But 
superfluity is so common a vicein legal literature that 
I pass it by with asimple protest. The words *‘ with 
force and arms” are however not only unnecessary, 
because adding nothing to the crime charged, but posi- 
tively untrue. If nevertheless our friends will retain 
them, why not go a iittle further and take in two other 
and cognate words, *‘and ffiddlesticks,” for they will 
add much to the euphomy though nothing to the apt- 
ness of the expression, which will then read, ‘‘with force 
and arms and fiddlesticks.”” Now look at the conelud- 
ing passages. Why take the trouble to wind up with 
the statement that the act was against the * form of 
the statute in such case made and provided, and 
against the peace of the people of the State of New 
York and their dignity?”” This adds nothing to the 
criminality of the defendant, and states nothing which 
is not already known to everybody. Why, let me ask 
the members of a learned profession, why drag those 
senseless words into any indictment? Now I for one 
complain, not that there are not greater things co 
complain of in the administration of justice among us; 
not that these neglects and slips of district attorneys 
go to the essence of public prosecutions, but they do 
concern them nevertheless, and thus are of some son- 
sequence. 


DAVID DUDLEY FIELD. 
New Yor, July 30, 1892. 
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The Albany Law Journal. 


ALBANY, AUGUST 20, 1892, 


CURRENT TOPICS. 





M\HE decision of Judge Rumsey, denying the ap- 

plication for a mandamus to compel the 
supervisors of Monroe county to apportion the 
county according to the recent apportionment law, 
was based upon grounds which probably will be a 
surprise to most of the Republican part of the bar. 
The judge held that any citizen could sue out the 
writ, but that the board might refuse to obey the 
law if it is unconstitutional. He laid down the 
principles: First —That the Legislature is pre- 
sumed to be governed by proper motives and the 
question is not one of power; second, that the act 
must be expressly or by necessary implication in 
conflict with the fundamental law before it can be 
adjudged void; third, that the act violates the true 
intent and meaning of the Constitution and is an 
evasion of its terms. The grounds of objection to 
the law are: First — That the census was taken in 
1892 and not in 1885; second, that no apportion- 
ment act could be passed at an extraordinary ses- 
sion; third, that the Senate apportionment is void 
because persons of color, not taxed, are included ; 
fourth, that the act is void because the districts are 
grossly unequal both as to Senate districts and dis- 
tribution as to assemblymen. The decision is 
against the supervisors on the first two grounds and 
in their favor on the last two. It is probable that 
many lawyers have believed that the second objec- 
tion was the strongest. In respect to the fourth, it 
must be confessed that the case is far weaker than 
the Wisconsin or the Michigan, in which the ine- 
qualities were so numerous and glaring as hardly to 
afford room for defense. The chief instances of 
inequality in this case, as pointed out by Judge 
Rumsey, are the counties of Albany, Dutchess, 
Monroe and St. Lawrence. In regard to Monroe 
county the judge observes: 

‘It further appears that the city of Rochester, with 
a citizen population of one hundred and twenty-nine 
thousand three hundred and fifty-five, constitutes one 
Assembly district, and that the remainder of the 
county, with a population of fifty-one thousand eight 
hundred and seventy-five, is divided into two districts, 
thus giving twenty-five thousand and thirty-seven peo- 
ple in the towns the same representation in the As- 
sembly as is given to the entire population of the city. 
In this way the people of the city of Rochester, includ- 
ing the relator, are deprived of their proper represen- 
tation in the Assembly by the refusal of the supervis- 
ors to act as the bill directs.”’ 

This we believe is the most apparent inequality 
in the apportionment. In respect to the colored 
vote the judge says: 

“Tt is quite clear that the constitutional census, as 
it may be called, furnishes the only information for the 
Legislature to use in reorganizing the Senate and As- 
sembly districts. The apportionment is a continuing 
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process beginning with the enumeration of voters aud 
ending with the division into districts. Being one en- 
tire act all parts of it are to be examined in constru- 
ing it. The law directing the census upon which the 
apportionment was based makes no provision for as- 
certaining the number of persons of color not taxed, 
and there is not contained in the return to the Legis- 
lature any information on that subject. That there 
are large numbers of such persons in the State who are 
citizens appears by the papers, and if it did not so ap- 
pear I have no doubt that the court would be obliged 
to take judicial notice of so notorious a fact with re- 
gard to the population of the State. The number of 
persons was not deducted from other citizens in reor- 
ganizing the Senate districts. It is clear that the Con- 
stitution requires that they shall be excluded. Such is 
not the rule in apportioning members of Assembly.” 

Thus it seems that the colored man is a disturb- 
ing element in politics in this State as well as at 
the South. It is difficult to see how this defect in 
the Apportionment Act can be obviated, even 
though the courts should ultimately decide that the 
inequalities are not fatal. But we still think the 
second objection to the law a serious one, although 
it is more supportable by argument on the spirit 
than on the letter of the Constitution. 

It is reported that an Englishwoman has written 
to an English newspaper for advice as to her legal 
remedy in the following disagreeable situation: 
She was left sole guardian of twins—a boy and a 
girl— by a will providing that they should be 
dressed alike until they became fifteen years old. 
They are now twelve, and each rebels against the 
uniform dress, and each is the subject of unpleasant 
jeering from companions in consequence of it. She 
‘* wants to know” whether there is, literally speak- 
ing, any redress. This statement discloses rather 
more than the usual amount of feminine senti- 
mentality, and silliness about legal matters. The 
woman was an unfeeling fool for giving such a 
testamentary direction, in the first place. In the 
second place, she was a fool for appointing a woman 
guardian. In the third place, the guardian was a 
fool for appealing to a newspaper rather than a 
lawyer, although we confess it was rather wiser 
than to go to the clergyman, as is the woman’s 
habit when she needs legal advice. Perhaps she 
went to the clergyman, and he advised her to 
advertise for gratuitous advice. Probably the 
quickest resource would have been to eomplain to 
the police, who would have arrested the children 
for masquerading in habiliments inappropriate to 
their sex respectively. Such would be an effectual 
proceeding here, and we dare say in England. The 
direction in the will is probably contra bonos mores, 
and a lawyer could invent some way of getting rid 
of it. The newspaper does not inform us whether 
the children were dressed like boys or girls, but we 
infer, like girls—probably in frocks and with curls. 
When the girl becomes adult and can dress to suit 
herself, she will ape the man’s dress as is now the 
fad, especially when she mounts a horse. 

As we learn from an article in The Independent, 
by Rev. J. H. Deforest, the Diet of Japan has de- 
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cided to postpone the operation of the Civil and 
Commercial Codes, which were to have gone 
into effect on the first of January next. The Codes 
of Criminal Law and Procedure are in operation, 
Mr. Deforest says: 


“The debate reached its highest point on the asser- 
tion that the Codes are imitations of the laws of Chris- 
tendom and are based on the rights of the individual, 
whereas the nation of Japan is wholly built on the two 
ideas of the family and the government. ‘To introduce 
codes of law that give precedence to the individual in- 
stead of to the family, is to throw family life and so- 
ciety into moral confusion. Western society and gov- 
ernumeuts are developed on the rights of the individual, 
but in Japan the individual has no natural rights, only 
derived rights granted from the emperor. The inva- 
sion of the family by laws that permit husband and 
wife to buy and sell as two parties, and to sue each 
other in a court of law, is in flaring opposition to all 
the traditions of the Japanese family. Even the sacred 
precinc'gof the imperial family are invaded by these 
proposed codes of law which contain penalties for 
crimes committed against the person of the emperor 
or empress, when such crimes had from time imme- 
morial not only never been heard of, but even the sug- 
gestion of the possibility of such base deeds gavea 
shock to people who hold in exalted reverence the in- 
violable person of theiremperor. In short it became 
almost a religious question. Outside the Diet the state 
of public opinion may be gathered from the fact that, 
with but one or two exceptions, all the newspapers of 
the capital were in favor of postponing the operation of 
the Codes.”’ 

Another cause of the rejection Mr. Deforest finds 
in National jealousy. On this point he says: 

‘In the compilation of these Codes the government 
has had the help of able foreign experts. The Civil 
Code was drawn up by the aid of a Frenchman, M. 
Boissonade, and the Commercial Code by a German, 
Dr. Roesler. In the capital are three schools of law— 
English, French and German—and the English school 
has used every effort to discredit the work of these 
Continental lawyers and their followers. Christianity 
even was brought in as teaching immorality, in that 
its founder said he came to set a man against his father 
and the daughter against her mother. Public lectures 
were delivered to large audiences, and the press was 
captured. The national feeling was thoroughly 
aroused, and it is no marvel that the Diet voted as it 
did.”’ 

Thus the contest seems to be between the rights 
of the family — the Eastern idea —and the rights 
of the individual — the Western idea. 


There is still a great deal of muttering about the 
Iams case, with grave danger that this atrocious 
blow at personal immunity may be condoned on 
account of the unworthiness of the sufferer. Some 
of the journalists characterize those who denounce 
the torture as ‘‘ humanitarians,” It is not a ques- 
tion of humanity alone, but of civil rights and the 
inviolability of the person, The fact that the punish- 
ment was inflicted more through anger than from a 
desire to promote justice or ward off danger, and 
the utter shallowness of the pretense that Iams’ 
conduct was treasonable, is demonstrated by the 
further fact that Iams was offered immunity if he 
would apologize. So he was tortured for not 
apologizing, and not for treason. We hope some 





able Pennsylvania lawyers may be found to take up 
this case, unpopular though it may be, and vindi- 
cate the rights of citizens against ruffianism in 
power. Sometimes acts of assumed judicial retri- 
bution are more detestable than the crimes which 
they punish. The act of the Arkansas woman in 
adjudging that her assaulter should be burned to 
death, and in standing by and witnessing his dying 
agony, showed that she was a more depraved human 
being than the offender; and so the brutal Streator 
is a more depraved human being than the con- 
temptible wretch whom he tortured almost to death 
without pretense of legal authority or moral fitness, 
Apropos of Mr, Field’s criticism in this journal 
last week of the unnecessarily verbose forms of in- 
dictment in use in this State, a very distinguished 
jurist flies at higher game, and draws our attention 
to the Federal Constitution as sinning in point of 
tautology. This document provides that the presi- 
dent, ‘‘by and with the advice and consent of the 
Senate,” shall appoint to certain offices, etc. Our 
correspondent says, ‘‘if an act is done by the ad- 
vice, it is of course done with the consent, of the 
Senate.” So here we find this important document 
wasting one preposition, two conjunctions, and one 
noun, for ** with the consent of the Senate ’ would 
mean just as much and be much more elegant. 


One of the most brilliant legal articles in many a 
day is ‘* Smith v. Baker and Volenti non fit injuria,’ 
by Thomas Beven, in the current number of the 
Law Quarterly Review. The writer is evidently a 


junior barrister who as yet has no reason to be 


afraid of the judges. He knocks legal dignitaries 
o’ the sconce as remorselessly and unfeelingly as 
the gravedigger spaded Yorick’s skull. He starts 
with asserting that the decision of the House of 
Lords was ‘‘ inevitable,” while ‘‘much of the rea- 
soning by which the result was attained is extremely 
unsatisfactory.” He alludes to ‘‘a learned judge 
whose decisions have helped as much as any to con- 
solidate the prerogativeof juries to mete out com- 
pensation on philanthropic principles,”’ He speaks of 
“the wealth of unnecessary dicta” in this decision, 
and of ‘a generality of expression applicable pos- 
sibly to any case, or may be to no case.” Again, 
“ of some remarks—wholly obiter—of Lord Herschell 
in his speech in Smith v. Baker or Thomas v. Quar- 
termaine.” And again, ‘*The lord chancellor’s ex- 
pression (‘consent to the particular things done’) is 
not felicitous, whatever his meaning. Moreover 
his meaning is ambiguous, * * * they express 
little more than a truism, and merely add a possible 
additional ambiguity to the already too numerous 
ambiguous dicta.” (But, young physician, adding 
an additional matter suggests the necessity of self- 
healing.) He also speaks very disrespectfully of 
Lord Bramwell’s favorite theory of ‘‘ physical con- 
straint,” wonders if he means that ‘‘a man work- 
ing at dangerous work is volens unless he is actually 
working in bonds,” and that although it “has the 
merit of robust simplicity,” ‘it has never been the 
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law of any civilized country.”” We quite agree 
with his preliminary announcement that such re- 
marks are ‘‘ not mere thankfulness and laudation.” 
The action was under the Employers’ Liability Act. 
Mr. Beven, unfortunately for the general reader, does 
not state the facts of the case, but he states that the 
point of decision ‘* was whether, when the plaintiff 
had admitted his knowledge of a risk which ulti- 
mately brought injury to him, the judge ought to 
have nonsuited.” Government ought to do some- 
thing at once for this daring and odd young gentle- 
man, and we would suggest putting him in a posi- 
tion where he will be revered for assigning wrong 
reasons for right judgments and contributing to the 
growth of the common law by obiter dicta. 


—__»__—_—_ 


NOTES OF CASES, 





N Lyer v. Jordan, Supreme Court of Missouri, Di- 
vision No. 1, July 2, 1892, it was held that 
where the only defect in steps leading from a porch 
to the ground four or five feet below is that the up- 
per step is some twelve inches shorter than the 
others, and this is clearly discernible in the day- 
time, or when the porch is lighted, the landlord is 
not liable for an injury to his tenant’s visitor, caused 
by his stepping off in the dark from the projecting 
end of the upper step into the vacancy at the end of 
the lower ones, the fault being that of the ten- 
ant in not providing a light. The court say: 
‘Plaintiff was not using the steps by any invita- 
tion, express or implied, of defendant. Any liabil- 
ity for negligence (in omitting to properly light 
them) that may spring from the invitation she re- 
ceived to come there must rest upon the inviter. 
Where things, harmless in themselves, became dan- 
gerous merely by the manner of their use by a ten- 
ant in possession, the landlord is not generally called 
upon to respond for injuries resulting from such use. 
Taylor v. Bailey (A874), 7401 178; Ryan v. Wilson 
(1882), 87 N. Y. 471; MfeCarthy v. Bank (1883), 74 
Me. 315. The steps were sound and safe enough 
under proper conditions. Defendant is certainly not 
responsible for mishaps to his tenant’s guests, aris- 
ing from such a danger as was here created by the 
alleged negligence of the tenant. Nor is plaintiff's 
case strengthened by consideration of her relation- 
ship to the demised estate as subtenant. She was 
not upon the premises of which she was entitled to 
the possession as subtenant. The place of the acci- 
dent was let to Mr. Betts only. She was there as 
astranger to that tenancy. But even had she been 
the tenant of that part of the building, defendant 
would not have been liable to her on these facts. 
No fraud, deceit or concealment by defendant is 
charged, and in their absence the fact that part of 
the front steps was not as wide as the top step (dis- 
coverable by any one at a glance under a good light) 
could scarcely be said to create a right of action in 
the tenant for such an injury to him as is here de- 
scribed, in view of the precedents on this subject. 
Jaffe v. Harteau (1874), 56 N. Y. 398; Ryan v. Wil- 





son (1882), 87 id. 471; Quinn v. Perham (1890), 151 
Mass, 162. In no aspect of the facts do we discern 
any substantial basis for a recovery by plaintiff. The 
trial court took the same view, and, we think, cor- 
rectly. The judgment is affirmed.” 


In People v. Devine, Supreme Court of California, 
July 8, 1892, it was held that under section 484 of 
the Penal Code, providing that larceny is the felo- 
nious stealing, leading or driving away the personal 
property of another, where one drives away and 
sells stock of another, thinking it his own, as there 
is no felonious intent, he is not guilty of larceny. 
The court said: ‘‘ The rule applicable to such a case 
is illustrated by Sir Matthew Hale as follows: ‘If 
the sheep of A. stray from the flock of A. into the 
flock of B., and B. drives them along with his flock, 
or by pure mistake shears him, this is not felony; 
but if he know it to be another’s, and marks with 
his mark, this is an evidence of a felony.’ 1 Hale 
P. C. 507. ‘Every taking, by one person, of the 
personal property of another, without his consent, 
is not larceny; and this, although it was taken 
without right or claim of right, and for the pur- 
pose of appropriating it to the use of the taker, Su- 
peradded to this, there must have been a felonious 
intent, for without it there was no crime.’ McCourt 
v. People, 64 N. Y. 583. ‘One person may take or 
carry away the property of another, of the value of 
$50, without being guilty of any offense whatever. 
But if he does the act feloniously the statutory crime 
is committed.’ People v. Cheong Foon Ark, 61 Cal. 
527. ‘It is clear that a charge of larceny, which 
requires an intent to steal, could not be founded on 
a mere careless taking away of another’s goods,’ 1 
Bish. Crim. Law, § 320. In a note to State v. Holes, 
57 Am. Dec. 269, Mr. Freeman says: ‘To constitute 
the offeuse of larceny it is absolutely necessary that 
the taking of the goods be with a felonious intent,’ 
and cites more than a hundred cases in support of 
that rule. ‘We cannot sustain the conviction with- 
out confounding the distinction between criminal 
acts and such as, however repreheusible, involve only 
a violation of private rights and injuries, for which 
there is a remedy only by civil action.’ McCourt v. 
People, 64 N. Y. 583. We think the verdict in this 
case was largely, if not wholly, owing to an in- 
struction given to the jury, which, although in the 
language of section 485 of the Penal Code, was not 
applicable to this case, and was liable to mislead the 
jury. The instruction to which we refer reads as 
follows: ‘One who finds lost property, under cir- 
cumstances which give him knowledge of or means 
of inquiry as to the true owner, and who appro- 
priates such property to his own use, or to the use 
of another person not entitled thereto, without 
making a reasonable and just effort to find the 
owner and restore the property to him, is guilty of 
larceny.’ Section 485, of which this instruction is 
a copy, ‘relates in terms to property lost (in the ap- 
parent possession of no one) and found,’ People v. 
Walenzuella, 6 Pac. Coast L. J. 561. There is no 
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erty. The property was in the apparent possession 
of the appellant, who could not have intended to 
steal it unless he knew it was not his own property. 
The objection to that instruction in this case is that 
the jury may have construed the instruction to mean 
that if appellant had the property of another in his 
possession, and appropriated it to his own use,with- 
out making any effort to find the owner and restore 
the property to him, he was guilty of larceny, al- 
though he may not have known or suspected it to be 
the property of another. In other words, if by the 
exercise of due circumspection he might have ascer- 
tained that some of the hogs in his possession be- 
longed to some one else, he was as guilty as if he 
had known that they were the property of some one 
else. There are cases in which all the knowledge 
which a person might have acquired by due dili- 
gence is to be imputed to him. But where a felo- 
nious intent must be proven it can be done only by 
proving what the accused knew. One cannot intend 
to steal property which he believes to be his own, 
He may be careless, and omit to make an effort to 
ascertain that property which he thinks his own be- 
longs to another; but so long as he believes it to be 
his own he cannot feloniously steal it. We think if 
this instruction had not been given, the jury, under 
the instructions which preceded it, would have re- 
turned a different verdict. In People v. Buelna, 81 
Cal. 135, one of the defenses was that the defend- 
ant found the property as lost property, and took it 
up in good faith, to be accounted for to the true 
owner. In that case section 485 of the Penal Code 
might properly be given as an instruction to the 
jury. But in this case there is no such defense or 
claim set up. The two cases are so clearly distin- 
guishable as to deprive what was said in the earlier 
case of any weight upon the question we are now 
considering. In some cases an inapplicable in- 
struction can do no harm; but when it is liable to 
mislead a jury to the prejudice of one of the par- 
ties, it becomes as grave an error as though it were 
not ‘correct as an abstract proposition of law.’” 


In Crabb v. State, Supreme Court of Georgia, 
February 1, 1892, it was held in the fifth head- 
note that ‘‘The sale of whisky sent by express ‘C. 
O. D.’ is not complete until the whisky is delivered 
and paid for; and the express agent making the 
delivery and collection in a county where sale is law- 
fully prohibited, is subject to indictment if he acts 
knowingly in completing the sale. His knowledge 
may be inferred from circumstances as well as 
proved by direct evidence. Good reason to know 
is equivalent to knowledge; willful ignorance will 
not avail.” The court said: ‘*The principles 
enunciated in the fifth head-note are sustained by the 
following authorities: State v. O'Neil, 58 Vt. 140; 
State v. Goss, 59 id. 266; Baker v. Boucicault, 1 


Daly, 23; U. S. v. Shriver, 23 Fed. Rep. 134; U. | 


S. v. Cline, 26 id. 515; Newark Sales, 7 Am. & Eng. 
Enc. Law, 579. On the other hand, see Sarbecker 
v. State, 65 Wis. 171; Pilgreen v. State, 71 Ala. 368; 
State v. Carl, 48 Ark. 353; State v. Intovicating 





Liquors, 73 Me. 278; Com. v. Fleming, 130 Penn. St. 
138; Smith v. State (Ark.), 16 8. W. Rep. 2; 
Boothby v. Plaisted, 51 N. H. 436. In our opinion 
however the authorities first above cited are in ac- 
cord with the true law of the subject.” 





A QUESTION OF BREACH OF CORPORATE 
DUTY. 

\* to so much of that vast volume and variety of per- 
p sonal property as has perchance become subject to 
administration through the death of some owner, and 
having passed through the hands of an administrator, 
is found by the outside world afloat in the ordinary 
channels of trade and commerce, with no earmarks to 
distinguish it, in respect of title, from the mass, it is 
obvious that whatever may have been the provisions 
of any statute law looking to the keeping of an admin- 
istrator clean-handed in his office by prescribing to him 
a mode of selling such personal property, such provis- 
ions fall as far short of supplying to the outside world 
any practical means either of identifying such personal 
property as had perchance come within the possible 
operation of these provisions, or of ascertaining in 
what extent those provisions bad been observed in the 
sale of such personal property, as statute law falls 
short of capacity to furnish and extend to personal 
property, to the end of determining as tothe matter of 
title, some such registry system as real property, 
through its own inherent means of identification, 
makes it possible for statute law to furnish and extend 
to it. 

A recent decision of the Supreme Court of Indiana 
lends emphasis to the above observation by challeng- 
ing attention to what—if that court’s judicial conclu- 
sions from the state of facts which was before it settle 
the law as effectually as they settled the case—may be 





the consequences where statute law goes only so far as 
to prescribe a mode of selling in the course of adminis- 
tration the personal property of a decedent's estate. 

And no further than this bas statute law gone, or at- 
tempted to go, in Indiana, or perhaps in any other one 
of the States. 

‘The decision referred to was in the case of Citizens’ 
Street liy. Co. v. Robbins, N. KE. Rep. 116. 

The facts of that case,shortly put, were: The admin- 
istrator of a decedent’s estate, who was, as the statute 
law provided for him to be, specially licensed by the 
court of his appointment to sell at private sale certain 
corporate stock of the estate, secretly and adroitly sold 
such stock in disregard and violation of the remain- 
ing provisions of the statute law; and so confederated 
with his vendee as to procure the corporation, on the 
strength of the certified copy of such special liceuse of 
the court, and the formally-assigned certificates of the 
corporation, to take back and cancel these certificates 
and transfer the stock on its books out of the name of 
the decedent and into the name of such vendee, and is- 
sue new certificates in the name of such vendee; all of 
which, in addition to its subsequent cancellation of 
these last certificates, and its reissue of new ones to a 
bona fide assignee for value, the corporation did, with- 
out knowledge, notice or suspicion of the fraud en- 
acted in the outset between the administrator and his 
vendee; and which fraud was, some five years after its 
perpetration by the administrator and his vendee, for 
the first time brought to the knowledge of the corpora- 
tion in the present suit instituted by the administrator 
de bonis non. 

The court’s judicial conclusions, shortly put, were: 
That the estate of the decedent could not follow and 
reclaim such stock as the corporation's presently-out- 
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signee for value represented title to, for as much as 
this and the stock for whose surrender it had been is- 
sued were not identical, but that the corporation never- 
theless was liable to the estate of the decedent for the 
consequences of its act of so cancelling the certificates 
which so stood in the name of the decedent, as for an 
act done initsown prejudice or wrong; but whether 
liable precisely as it had been if such certificates had 
never been so cancelled, and the stock they repre- 
sented had never been issued in, and by, new certifi- 
cates inthe name of the administrator's vendee, or 
any more remote vendee, or liable in some measure of 
damages merely, the court neither stated nor left to 
necessary or reasonable inference, unless indeed the 
necessary or reasonable inference was a liability pre- 
cisely as if the corporation’s newly-issued certificates 
and its original and surrendered certificates were, to- 
gether, for s0 many shares of its stock as they together 
represented, and this precisely as if all these shares 
had alike been original and valid outstanding shares. 

From the judicial conclusions, this result seems in- 
evitable: As between the corporation and its stiock- 
holders in general, the amount of stock to which the 
corporation’s successive certificates related is to all 
intents and purposes doubled without any correspond- 
ing increase in the property, or capital of the corpura- 
tion, but with a corresponding decrease instead. 

That such a result has sometimes been brought upon 
a corporation by its officers, and how it has been done, 
are matters as to which such adjudged cases as Ma- 
chinists’ Nat. Bank v. Field, 126 Mass. 345; Pratt v. 
Taunton Copper Co., 123 id. 110; Salisbury Mills v. 
Townsend, 109 id. 115; Allen v. Auilroad Co., 150 id. 
200; Lowery v. Commercial Bank, Taney’s Dec. 310; 
Bank vy. Lanier, 11 Wall. 369; dn re Bahin & S. F. 2. Co., 
3 Q. B. 584, afford enlightenment. 

But what, as regards the ratio decidendi at least, ap- 
pears to distinguish each of those cases from this Indi- 
ana case, is the fact that in every one of those cases the 
court grounded any such result as that above indicated 
in some positive fact or circumstance, shown to have 
been actually or constructively under the notice of the 
officers of the corporation at the time they took their 
questioned course in the premises—some fact or cir- 
cumstance indicative of or calculated to lead the offi- 
cers of the corporation, if duly diligent, to timely dis- 
covery of the fraud or wrong intended to be perpe- 
trated through such means—some fact or circumstance 
therefore sufficient, in view of the court’s conception 
of such officers’ trast relation to the stockholders in 
general in respect of their holdings, to stay their hands 
from doing that which, in the absence of such in- 
tended fraud or wrong, it would be but their plain and 
compulsory duty to do—and clearly treated such fact 
or circumstance as an indispensable prerequisite to any 
such result as that above named, whereas in the Indi- 
ana case the court finds its way to such result in the 
absence of any such fact or circumstance. 

Hence the court’s ratio decidendi in this Indiana 
case, wherever to be sought and however to be under- 
stood, would seem to justify the search and repay the 
understanding. 

The best, if not really the only guide in this diree- 
tion, within the four corners of the court’s written 
opinion is this passage: ‘‘ Upon the death of ’’ (the de- 
cedent) ‘‘ the stock descended to his heirs at law, sub- 
ject to the right of the administrator to subject the 
same to sale in the manner prescribed by the laws of 
the State. Thecommon-law right of the administra- 
tor to sell and dispose of personal property does not 
exist in this State. Sales of such property must be 
made in the manner prescribed by the statute on the 
subject.’’ Here the court cites its own former decis- 
ion in the case of Weyer v. Second Nat. Bank, etc., 57 
Ind. 203, where it is said: “At common law an execu- 





tor or administrator had the same property in, and of 
course the same power over, the personal effects or es- 
tate of his decedent, that such decedent had at and be- 
fore his death. In Whale v. Booth, 4'T. R. 625, note, 
Lord Mansfield said: ‘The general rule, both of law 
and equity, that an executor may dispose of the assets 
of the testator; that over them he has absolute power, 
and that they cannot be followed by the testator’s 
creditors.’ ”’ 

These passages, as employed by the court, seem but 
another way of asserting that at common law personal 
property whose owner dies isin no sense and on no 
condition inherited or inheritable by his heirs, but goes 
to his administrator with all the right thereto and 
power thereover which he himself had when “alive 
and doing well; ’’ and that when the statute law so 
supersedes the common law as to make such property 
inheritable, and devolve it upon his heirs, and to pre- 
scribe a manner of sale of it by his administrator, the 
result is that there exists in his administrator, in the 
room of what, before the statute law, had confessedly 
been aright and power coextensive with absolute owner- 
ship, a mere special and limited power of sale depend- 
ent for any thing like efficaciousness or conclusiveness 
in its exercise upon the prescribed manner being 
strictly perused. 

Hence the implied logic of the court would seem to 
be that the statute law’s prescribed manner of admin- 
istration sale is mandatory in the full and strict sense 
of the word, from the statute law’s having reduced to 
a special and limited jus disponendi what, under the 
law (which the court regards), the statute law as hav- 
ing superseded, was (what the court regards) ageneral 
and absolute jus disponendi. 

But if, in saying “‘At common law an executor or 
administrator had the same property in, and of course 
the same power over, the personal effects and estate of 
his decedent, that such decedent had at and before his 
death,” the Supreme Court of Indiana was not about 
as far adrift as if it had said, ‘‘A trustee has the same 
right in, and of course the same power over, the sub- 
ject-matter of the trust that the creator of the trust 
had before its creation,’’ far enough adrift to set one 
wondering where can have been the substance of which 
the term devastavit has so long been the accepted 
shadow—what is to become of all such hour-book law 
as the following ?--that the personal property of the 
decedent is not to be taken in execution for the proper 
debt of the administrator ?—-that it is not to be seized 
by the commissioners of a bankrupt in the hands of an 
administrator ?—that it is not to be devised by the ad- 
ministrator ?—that it is not to be taken by the admin- 
istrato. of the administrator?—that it is not to be 
seized by the crown in the case of the administrator's 
attainder of felony ?—that whosoever concerts with an 
administrator by obtaining it at a nominal price, or at 
a fraudulent undervalue, or by applying the real value 
to the purchase of other subjects, or in extinguishing 
a private debt of the administrator, or in any manner 
contrary to the duty or office of an administrator, is 
involved and becomes liable for the full value ?—that 
its alienation by theadministrator, though for a valu- 
able consideration, if done collusively or fraudulently, 
with the purchaser a participant in, or cognizant of 
the collusion or fraud is bad as being a contrivance be- 
tween them to make a devastavit ?—that to the extent 
of its valuable nature or susceptibility to conversion 
into money, it is charged with and subject to the ex- 
isting rights of all proper parties in distribution ?—that 
the necessity of its sale and conversion into money, to 
be paid to such proper parties in distribution, created 
the necessity of a disinterested third person being in- 
terposed by the law as a sort of trustee for the conve- 
nient achievement of that end ? 

Adrift or not, it should seem that the Supreme Court 
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of Indiana could have eliminated from its view any 
such conception of the ‘common law”’ as that dictum 
vouches for, and have most soundly held such facts as 
transpired between the administrator aud bis immedi- 
ate vendee and assignee of the stock to preclude val- 
idity in the sale of the stock so far as such vendee and 
assignee was himself concerned, statute law or no stat- 
ute law. 

Possibly what led the court to express itseif regard- 
ing the “common law” in the way it did was the gen- 
erality of the language of Lord Mansfield, which it 
took occasion to quote at the heels of that dictum. 

As to this, when one comes to read the case of Farr 
v. Newman, 4 T. R. 625, in a note to which the Supreme 
Court of Indiana seems to have found that language, 
and especially when one comes to read the case of 
Whale v. Booth, in 4 Doug. 56, where it is fully re- 
ported, one readily sees that its facts set a limit condi- 
tioning what that language expresses, and that Lord 
Mansfield, so far from meaning to assert what was a 
rule of law and of equity absolutely and in all events, 
meant to assert what considerations of public policy 
determined to be the rule of law and of equity as to a 
party whose acquisition of assets was in good faith and 
for value, and subsequent to and without participation 
in any improper disposal of them by the administra- 
tor. 

If in its intended exposition of the ‘‘common law,” 
so called, the Supreme Court of Indiana had said that 
a disposal of assets by an administrator otherwise than 
for their fair and just value in money so involved his 
immediate vendee as to preclude his acquisition of 
such a title as that the proper parties in distribution 
might not reclaim the assets from him, but that any 
subsequent purchaser’s own bona fides and lack of act- 
ual or constructive notice, when parting with the con- 
sideration for his purchase, of any fact or circum- 
stance adequate to affect him with the fraud or wroug 
of such foregone disposal of them, validated his title as 
against such parties, the court had at least said what 
text-writers and courts, early and late, abundantly 
sustain. 

So if the judicial conclusions of the Supreme Court 
of Indiana need the support of a clear and indubitable 
intent on the part of the Legislature to reduce to the 
footing of a mere special and limited power of disposal 
that which was a general and absolute power of dis- 
posal, it is quite clear that they do not get this support 
save through the court’s mistaken assumption that 
such general and absolute power of disposal existed, to 
be thus reduced by the Legislature. 

And if, aside from that point of view, there is any 
logical propriety ia conceding what seems inseparable 
from such judicial conclusions, viz., that a disposal 
which does not comply with a statutory mode, leaves 
the proper parties in distribution with an undisturbed 
and unaffected right of reclamation as between them- 
selves and any possible remote purchaser as fully as it 
does as between themselves and any purchaser imme- 
diately from an administrator—it must be in virtue of 
some such assumed general proposition as this, viz., 
that the statutory mode of disposal, no matter whether 
the statute uses any negative words or not, proprio 
vigore amounts to such a dispensation with any gen- 
eral rule of any pre-existing unwritten law, be that rule 
what it may, or dictated by considerations of public 
policy as it may, as leaves the validity of actual dis- 
posal to fare precisely as if any and all authority to 
make any disposal whatsoever had its origin in and 
with the statutory mode, and was in every possible 
point of view and event to be regarded and measured 
as an essentially statutory authority. 

Any such general proposition as that seems to pro- 
ceed upon a difference between statute and common 
law, consisting in the manner in which they originate, 








to the exclusion of the form in which they ultimately 
appear—seems to beg the question by assuming for 
statute law, no matter in how indefinite a form it may 
prescribe and promulgate a rule regarding a special 
subject-matter, the indisputable virtue of uprooting 
and setting at naught any really or apparently con- 
flicting rule of common law in the premises, however 
this rule in its present and accepted form may vindi- 
cate the God-born beneficence of common sense in 
the affairs of men; in short, it proceeds as if statute 
law proprio vigore supplied to its text and rendered in- 
separable therefrom some such talismanic words as sic 
volo, sic jubio, stet pro ratione voluntus. 

Upon the whole, if in its judicial conclusions, the 
Supreme Court of Indiana meant, as it should seem it 
did, to except out of the great and ever-increasing vol- 
ume of personal property passing from hand to hand 
in trade and commerce, with no other possible badge 
of title than possession, whatever of it had perchance 
been disposed of by an administrator in a manner vio- 
lative of the duty of his office as by statute law pre- 
scribed, and however secretly and adroitly so disposed 
of, and to lay thereupon such an embargo as that inno- 
cent third persons who venture to deal therewith must, 
as the consequence of an administrator's foregone act 
of omission or commission, fare just as if they had 
chosen to deal to their own prejudice or in their own 
wrong—persons who might not have actually or con- 
structively known any fact of a character to put them, 
as men of common sagacity, upon inquiry as to the 
quality of the administrator’s conduct—any fact of a 
character to exact of them the presumption of any 
wrong or questionable conduct in an administrator— 
any fact of a character to be a certain or reasonable 
clue to the essential quality of the administrator's per- 
haps adroitly-concealed conduct—persons who might 
or might not have been fortunate enough to know 
whether or not personal property in which they were 
venturing to deal had ever come to be affected by ad- 
ministration in the line of its ownership; if the court 
meant all this, then it is safe to say that those judicial 
conclusions ought not to be adopted by any candid in. 
quireras having settled the law as effectually as they 
settled the case, unless their logical groundwork is as 
plain to him as it is to be hoped it was to the court 


itself. 
W. J. HAMMOND. 
INDIANAPOLIS, IND. 
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PERLS Vv. SAALFELD.* 

The plaintiffs, importers of oils and drugs, carrying on busi- 
ness in the city of London, agreed to employ the defend- 
ant as clerk, and the defendant agreed not to accept an- 
other situation as clerk or agent, nor to establish himself 
within a radius of fifteen miles from the London Royal 
Exchange without the written permission of the plaintiffs 
for a period of three years after leaving their firm, reck- 
oned from the date whenever such event should take 
place. Such permission however was not to be withheld 
if it could be proved to the satisfaction of the plaintiffs 
that the sought-for clerkship or agency was not respect- 
ively with or for a firm trading with or dealing in the same 
class of goods as those of the plaintiffs; and further, if it 
could be proved that the defendant wnuld, after estab- 
lishing himself, deal in goods other than those of the 
plaintiffs for a period of at least three years. 

Held, that as the defendant was not to engage in any kind of 
business whatsoever without the written permission of 
the plaintiffs, the contract was too wide, and was conse- 
quently void, as being in unreasonable restraint of trade, 
and that the provision as to such written permission not 
being withheld did not make it less so. 





*8. C., 66 L. T. Rep. (N. 8.) 666. 
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PPEAL from the Chancery Division. Motion for 
A injunction. 


Warmington, Q. C., and Oswald, for appellants. 


Renshaw, Q. C., and S. O. Buckmaster, for respond- 
ent. 


LinDtey, L. J. The question in this case turns upon 
the construction of an agreement between Martin Perls 
& Co., who are described as ** merchants ” (we are told 
that the plaintiffs trade under the name of ‘ Martin 
Perls & Co.,’’ as importers of oils and drugs, and agents 
for the sale of articles used and sold in the trade of 
oils and drugs), and Mr. Saalfeld, who was about to en- 
ter their employment as corresponding clerk and book- 
keeper. The important part of the agreement pro- 
vides that Saalfeld will not accept another situation 
as clerk or agent, nor establish himself within a radius 
of fifteen miles from the London Royal Exchange, 
without the written permission of Martin Perls & Co., 
fora period of three years after leaving their firm, 
reckoned from the date whenever such event shall take 
place. Such permission however is not to be withheld 
if it can be proved to the satisfaction of Martin Perls 
& Co. that the sought-for clerkship or agency is not re- 
spectively with or fora firm trading with or dealing in 
the same class of goods as those of Martin Perls & Co.; 
and further, if it can be proved that Saalfeld will, after 
establishing himself, deal in goods other than those of 
Martin Perls & Co. for a period of at least three years. 
Now, the object of that covenant obviously is the same 
as the object of allsimilar clauses in such agreements, 
viz., to protect the employer from competition in his 
business. That isthe object of it, but the question is, 
what is the true construction of this clause? Upon re- 
flection, notwithstanding the observations made by 
Mr. Warmington and Mr. Oswald, it does appear to me 
that the true construction of itis that Saalfeld is not 
to engage in any business whatsoever without the writ- 
ten consent of his employer. If that is the true con- 
struction, it goes a great deal further than the reason- 
able protection of the interests of the employer would 
require. Ido not think that the employer is at liberty 
to put a check upon his clerk or his servant to the ex- 
tent to which this does, and say, ‘‘You shall not go 
into any business at all without my consent,’’ and to 
make that a condition precedent to the liberty to enter 
upon another employment. The further question is, 
whether that is so cut down by what comes after as to 
show that that is not the true construction—that the 
true construction is, ‘‘ You shall not enter into any 
business cempeting with me.’’ If that is the true con- 
struction, it is a different matter. Now, I think, look- 
ing upon this clause as a whole, the true construction 
is the first—thatis to say, that the employers have put 
upon this clerk the outside limit, and stipulated that 
he shall not engage in any business. That is plain to 
my mind from the words in the second clause, “‘ such 
permission is not to be withheld,’ and so on. The ef- 
fect of that is to say: ‘‘ You shall not engage in any 
business as clerk or agent, or establish yourself, with- 
out my written permission; but I will give you that if 
it can be proved to my satisfaction that your clerkship 
oragency is not with or fora firm trading with or deal- 
ing in the sameclass of goods. You are to have my 
permission under those circumstances.’’ And what it 
really comes to is this: ‘*‘ You are not to start in Lon- 
don without consulting me, and T am tobe the judge 
beforehand of the extent to which you are to go.”” And 
then it continues: ‘‘And, further, if it can be proved 
that the said Mr. Saalfeld will, after establishing him- 
self, deal in goods other than those of Messrs. Martin 
Perls & Co., for a period of at least three years.”” Now 
the proviso in this clause about permission is utterly 
unintelligible and meaningless if you construe the first 





part as confined to businesses which are the same as 
the business of Martin Perls & Co. The clause only 
becomes operative upon the wider construction. And 
if in order to give effect to the whole, the wider con- 
struction becomes necessary, then 1 think Kekewich, 
J., is right in his view that this is too wide, and that 
consequently this action cannot be maintained. The 
appeal must therefore be dismissed with costs. 


Bowen, L. J. [am of the same opinion. The first 
question is, what is the true construction of this agree- 
ment. I[ pass in one word the point suggested by Mr. 
Oswald’s argument that it can be proved ky the course 
tuken that the final words of paragraph 4 do not mean 
what they do in the previous paragraph. I do not 
think that youcan supply the circumstances. But as- 
suming that to be so, what is the true construction of 
this agreement? There are two alternative views, and 
according as you take one view or the other, then the 
appeal ought to succeed or fail. Now, is the true con- 
struction of this agreement that the respondent shall 
not establish himself (within the limits of time and 
space mentioned) in any business at all without the 
permission of Messrs. Perls & Co.? Or is it shall not 
establish himself in any business of the same kind as 
that which Messrs. Perls & Co. are carrying on without 
their permission? If the first construction gives the 
true meaning of this agreement, then it is not too wide, 
nor can it be said to be void as being in restraint of 
trade. The second construction is as follows: That 
Mr. Saalfeld engages himself not to establish himself 
in any situation or business whatsoever unless and un- 
til he can satisfy his employer that the business is a 
different one from that in which the employer himself 
isengaged. If the latter construction is the true con- 
struction of the agreement, then its effect is to make 
the employer the final court of appeal, and the ulti- 
mate judge upon the question whether or not in fact 
the business in which the respondent is intending to 
engage is, or is not, the same as the employer’s own. 
Now I think, that upon full consideration of this doc- 
ument, the latter construction alone is possible. I re- 
gret the result at which we have arrived, because it 
may well be that if we were to speculate, we might 
surmise that it is by accident only that the agreement 
has been drawn so as to make this its necessary inter- 
pretation. But we have not to make surmises. We 
have to construe documents according to the language 
intentionally used. And as soon as you have read the 
whole of the paragraph together, it seems to me that 
that must be the true construction. It is perfectly true 
that if you take the three first lines alone, applying the 
doctrine which has been applied in Avery v. Langford, 
Kay, 665, and in other cases, and construing them upon 
the principle of giving effect to a document rather than 
putting a construction upon it which would make it 
void at law, you would arrive at the view that the lan- 
guage, although general, was meant to be controlled 
by the circumstances of the case, and to be read only 
in the sense that a situation in a business similar to 
that carried on by Messrs. Perls & Co. was not to be 
taken without their leave. But as soon as you get to 
the further portion of the paragraph you see that that 
cannot be the construction of the words without doing 
more violence to the context than one is justified in 
doing. If so there would be no necessity for the 
proviso that the permission was not to be with- 
held if it could be proved to their satisfaction 
that the situation about to be taken and the 
business about to be set up was different. If 
the only meaning of the contract was that he was not 
to take a situation in the same business without their 
permission, there could be no meaning in adding a 
paragraph that they were to give that permission if the 
situation is in a different business. Unless therefore 
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we are to strike that out, or to regard it as an alto- 
gether useless and abortive passage, and the proviso is 
to remain, one must, one is driven, according to the 
ordinary use of the language in these documents, to 
come to the conclusion that what really was intended 
by those words was to make the respondent’s employer 
a judge in the future as to whether the respondent was 
setting upa similar business or not. If that is the true 
construction, it only remains to be asked whether the 
iauw permits such an agreement, or whether the law de- 
clares such an agreement void. Is it a clause reason- 
ably necessary for the protection of the employer? 
Can it be said to be reasonably necessary for the pro- 
tection of a merchant in the city of London that he 
should be the dominant person to decide according to 
his own view whether a future situation which is 
adopted, or a future business which is being set up by 
his clerk, is like his own or is not? That really makes 
him the court of appeal over the clerk, and fetters the 
clerk with the necessity, not of dealing honestly with 
his employer, but of satisfying his employer that he is 
so doing. That seems to me to be too wide in restraint 
of trade. Therefore, with much regret, I come to the 
same conclusion as my brother. 


Kay, L. J. I think it is quite established now that 
agreements of this kind are to be read without any bias 
either one way or the other, and to be construed, like 
all other agreements, fairly according to their general 
intention, and with reference to the state of circum- 
stances existing at the time. Thut must be taken into 
consideration in construing every written document. 
Now, applying that rule of construction to this case, I 
find myself compelled to come to one conclusion as to 
the meaning of this agreement. To express it before I 
read the words, shortly it is this, that this agreement 
means that this man, the clerk or agent of Messrs. Perls 
& Co., the employers, was not, for three years after 
leaving their service, to become a clerk or agent, or to 
establish himself in any kind of business whatever 
without their written permission. Truly they say 
that that permission shall not be withheld if it is 
proved to their satisfaction that the business will not 
compete with theirs. But the exception makes it ab- 
svlutely impossible to construe the former part of this 
agreement as having any limitation atall. It must,in 
my opinion, according to all ordinary rules of con- 
struction, apply to every sort or kind of business in 
which the defendant Saalfeld might become clerk or 
agent, or in which he might establish himself. Suaal- 
feld agrees not to accept another situation as clerk or 
agent, nor to establish himself within a radius of fif- 
teen miles from the London Royal Exchange without 
the written permission of Martin Perls & Co., for a pe- 
riod of three years after leaving their firm, reckoned 
from the date whenever such event shall take place. 
There is not in those words the slightest limit of any 
kind. There is no description of the business in which 
he is not to enter as clerk or agent at all. The words 
are quite general. But I entirely agree, that if the 
agreement stopped there, it would be, according to the 
ordinary mode of construing contracts of this kind, 
quite legitimate to limit the meaning so as to read it 
thus > “‘ Clerk or agent in a business that will compete 
with mine.”’ In furtherance of the general intention 
of ut res magis valeat quam pereal, [deem it quite le- 
gitimate to put that construction upon those words if 
the agreement stopped there. But the agreement, in- 
stead of stopping there, goes on thus: ‘Such permis- 
sion however is not to be withheld if it can be proved 
to the satisfaction of the said Messrs. Martin Perls & 
Co. that the sought-for clerkship or agency is not re- 
spectively with or for a firm trading with or dealing in 
the same class of goods as those of the said Messrs. 
Martin Perls & Co,”” I will pause there. ‘‘ Not to be 





withheld ”’ means that the permission shall be given. 
Therefore when it is proved to the satisfaction of Mar- 
tin Perls & Co.that the business does not compete with 
their own in any point, the written permission shall 
be given. Well then, Saalfeld cannot become a clerk 
in any business whatever without the written permis- 
sion, and the written permission shall be given if the 
business does not compete. There is no escape from 
it. It must mean any business. It must inelude busi- 
nesses which do not compete. The first part of the 
clause cannot possibly be read, looking at the second 
part, as including only businesses which compete. The 
whole stipulation would be absolute nonsense. Then, 
if you read the rest of it, it is entirely in the same lan- 
guage. The permission isnot tobe withheld. ‘ Fur- 
ther, if it can be proved that the said Mr. Saalfeld will, 
after establishing himself, deal in goods other than 
those of the said Messrs. Martin Perls & Co. for a pe- 
riod of at least three vears.’’ If he establishes him- 
self, not as clerk or agent, but in a business of hisown, 
still he must obtain the permission. But the permis- 
sion is not to be withheld—that is to say, it shall be 
given—if itis proved that he did not deal in goods 
such as Martin Perls & Co. dealin. But he must have 
the written permission even then, though he does not 
deal in their goods. The words are so plain that tomy 
mind there is no possible escape from that construc- 
tion. I would, if I could, put a construction upon this 
agreement which would save the agreement from being 
void. If there were an ambiguity, I would infer acoz- 
struction which would make the agreement good 
rather than invalid. But there is no ambiguity. To 
my mind there is no possible escape from the construc- 
tion that permission is to be had in every case. It shall 
not be withheld where the business is not a competirg 
business. Therefore the written permission is to be 
given where the business is not a competing business, 
and Saalfeld cannotengage in any business without 
getting the written permission. I say that that is far 
too wide. It is widerthan any protection the busi- 
ness of Perls & Co. requires, and it is far wider than 
any person or firm in the position of Perls & Co. had a 
right to impose upon another person in the position of 
this defendant. They have no right to say, ‘‘ Youshall 
not engage in a business which does not compete with 
mine without my written permission.”’ That is a re- 
straint of trade which is not wanted for their protec- 
tion, and which I cannot conceive the law would allow 
in any possible case. I do not know, it is not for me 
to speculate what the parties intended by the words 
they used, except so far as the construction goes which 
those words necessarily bear. They bear that con- 
struction which I have indicated, viz., that Saalfeld 
could not engage as clerk or agent on his own account 
in any business whatever for three years within fifteen 
miles of London without Perls & Co.’s written per- 
mission. That, I say, is a restraint of trade which the 
law will not allow, and which would make this agree- 
ment void. It has been sought to say you can sever 
that from the other part. What does that mean? 
The case of Baines v. Geary, 56 L. T. Rep. (N. S.) 567; 
35 Ch. Div. 154, has been referred to, in which there 
were words that did include customers who became 
such during the time the agent there was employed, 
and persons who might become customers after the 
time the agent was employed. The words included 
both. In the case which has been referred to the court 
said that it was true, so far as they did include cus- 
tomers who became such after the agent ceased to be 
the agent, the covenant would be bad; but that the 
court could sever that part from the other, and they 
could treat the covenant as good so far as it related to 
the customers who were such while the agent was em- 
ployed. That kind of severance I can understand, and 
that kind of dealing with a covenant partly good and 
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partly bad has been adopted in many cases. But who 
ever heard of severing an agreement in the way that it 
is suggested here? Those twothings seem to me to- 
tally different, the one being to sever a severable cove- 
nant from the rest of the agreement, and the other to 
divide one covenaut into parts. It is not here separat- 
ing the part which is bad from the part which is good. 
But the attempt isto separate the proviso which ex- 
plains the meaning of the whole, and then to give a dif- 
ferent meaning to the whole case by striking the part 
out. Such a mode of construction is not possible. 
There is no possibility of applying in this case that doc- 
trine under which you can sever one part of a cove- 
nant from another, so as to save one part of it from 
the effect of the illegality of the other. What we have 
to do is to construe the covenant, and when once you 
arrive at the conclusion [ have certainly arrived at, so 
far as I myself am concerned, you cannot escape the 
position that this is an agreement in terms imposing a 
restriction upon the defendant very much wider than 
the law would allow. Therefore I think that the judg- 
ment of Kekewich, J., is perfectly right, and that this 
appeal must be dismissed with costs. 
Appeal dismissed. 





LANDLORD AND TENANT — INSOLVENCY 
OF TENANT—DAMAGES. 
PENNSYLVANIA SUPREME COURT, JULY 13, 1892. 

IN RE READING IRON WorRKs. 

APPEAL OF SWEATMAN. 

Where one erects a building for a manufacturing concern, 
which verbally agrees to rent it at a certain rental for a 
term of years, and a lease is made pursuant to such agree- 
ment, on the insolvency and assignment of the lessee,and 
its consequent failure to pay rent, the lessor has a pres- 
ent cause of action for damages sustained by breach of 
the original contract, which entitles him to share in the 
distribution of the fund in the hands of the assignee. 


P ggrronten from Court of Common Pleas, Berks 

county. In the matter of the assigned estate of 
the Reading Iron Works. Appeal of Virtue C. Sweat- 
man from decree dismissing his exceptions to the au- 
ditor’s report. 


John S. Freemann and John F. Keator, for appel- 
lant. 


WrLuiAMs, J. If the appellant’s claim in this case 
was for rent to fall due in the future, as the learned 
auditor held, the action of the court below could not 
be successfully attacked. In the distribution of a fund 
the general rule undoubtedly is that those only are en- 
titled to share who have a definite demand against it, 
or a cause of action capable of adjustment and liquida- 
tion upon trial. Jd certum est quod certum reddi potest. 
But the appellant denies that this demand is for rent, 
and insists that it is for damages resulting from a 
breach by the Reading Iron Works of its contract with 
him. This was his contention before the auditor, who 
found, from the evidence submitted to him, the facts 
to be as follows: The appellant bought a lot at Fifth 
and Adelphi streets, Philadelphia, and erected thereon 
an expensive building, at the request and for the ex- 
clusive use of the iron works. The general plan and 
arrangement of the building was furnished, and its 
erection directed and supervised by the officers of the 
company. Asan inducement to the appellant to make 
the large expenditure proposed, it was agreed that the 
company should lease the premises, when ready for 
occupancy, for a term of ten years, at an annual rent 
equal to nine per cent on their cost. The board of di- 
rectors adopted a resolution authorizing their presi- 





dent to execute a lease for the premises ‘“‘ to Virtue C. 
Sweatman in accordance with the agreement made 
with Mr. Sweatman prior to the purchase and build- 
ing of said premises.’” A lease was accordingly exe- 
cuted by him on behalf of the Reading Iron Works for 
ten years from April 1, 1888, at an aunual rent of $10,- 
602.01, payable monthly on the first day of each month. 
The company became insolvent, and made an assign- 
ment for the benefit of creditors in May, 1889. The 
premises were vacated by the assignee on the 3lst of 
July, 1889, to which time rent was paid. Since that 
time they have been unvuccupied or rented for a smaller 
sum, because of their peculiar arrangement and con- 
struction, which, while adapting them to the business 
of the Reading Iron Works, rendered them inconve- 
nient for other business purposes. The loss to Mr. 
Sweatman in rent for the remainder of the ten years 
the auditor fixes at $40,000. The parties agreed before 
Sweatman resumed possession that he should do so, 
and “make the best arrangements he can for renting 
the property; and that his action shall in nowise 
prejudice his claim against the assigned estate.’’ The 
single question presented on these facts is, ‘‘ Has Mr. 
Sweatman a cause of action against the Reading Iron 
Works for damages because of their failure to pay him, 
as they agreed to do, for his investment made at their 
request and for their accommodation?” The learned 
judge of the court below concurred with the auditor 
in the opinion that this question should be answered 
in the negative. The reason given for this answer 
seems to be that the execution of the lease by the 
Reading Iron Works was a complete performance on 
its part of the previous parol agreement; so that all 
rights under that agreement were extinguished 
thereby, and it is not now to be regarded for any pur- 
pose affecting the rights of either party to it. This 
conclusion seems to us to be inconsistent with the find- 
ings of fact to which we have referred. It is true that 
the auditor also found as a fact that the parties in- 
tended that the written lease should, after its execu- 
tion, be the only agreement between them relating to 
the premises on Fifth street, but as this finding does 
not rest upon the testimony, but on an inference 
drawn by the auditor from other facts, it has not the 
value to which a finding of fact is ordinarily entitled. 
The facts found show that the lot was purchased and 
the building erected at the instance and for the ac- 
commodation of the company. Mr. Coit, the presi- 
dent, testified: ‘‘It was built expressly for the busi- 
ness for which it was occupied.”’ 

The inducement to Sweatman to make the invest- 
ment was the promise that he should be paid, in rent, 
nine per cent on the whole amount for ten years. This 
was the parol agreement. In pursuance of it a lease 
was exccuted containing an express covenant to pay 
the rents *‘ on the days and times when the same ought 
to be paid according to the stipulation thereof.” The 
lessor reserved the right to terminate tie lease for the 
breach of any condition or covenant, but stipulated 
that his action in so doing should not relieve the ten- 
ant from liability in damages for such a breach, and 
that the lease, with all its conditions, covenants and 
promises, was made binding upon the successors, ex- 
ecutors, administrators and assignees of the lessor and 
lessee, respectively. If we read this lease in the light 
of the previous parol agreement under which the lot 
was purchased and the building erected, it will be evi- 
dent that the parties intended to secure for Mr. 
Sweatman the compensation for his investment which 
that contract promised him as the inducement to 
make it. 

We have recently held in Cadwalader v. Express Co., 
28 Atl. Rep. 775, that such a lease must be read in the 
light of the previous agreement out of which it arose, 
in order, if practicable, to give effect to the actual un- 
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derstanding and agreement of the parties. If there- 
fore we adopt the conclusion of the auditor that ‘it 
was the intention of the parties that all prior under- 
standing, negotiations and arrangements should be 
merged in the lease,’ and that as aresult of this in- 
tention the lease must be held to contain ‘* the entire 
and only contract between the parties to it’’ relating 
to the building on Fifth street, we must also conclude 
that they understood the lease for a term of ten years, 
with its covenants, to impose the same obligation on 
the company to make, and conferred the same right 
on the lessor to demand, compensation for the use of 
his capital invested, as the parol agreement that pre- 
cededit. If the lease was not the legal equivalent, the 
formal embodiment of the previous agreement, the 
latter would not merge in the former, and the finding 
of the auditor that the parties intended a merger 
would have nothing on which to rest. In that event 
the parol agreement would survive, and the claim for 
Gamages could rest safely upon it. But if we adopt the 
other view, and hold that the lease, with its covenants, 
superseded the parol agreement, then the assignment 
for the benefit of creditors and the vacation of the 
premises may be treated as a breach of the agree- 
ment to occupy and pay rent for the term of ten 
years, which entitles the lessor to damages. It takes 
two to annul as well as to make a contract. If the les- 
sor elect not to proceed for damages, but to look to the 
lessee for rent as it falls due under the lease, the lessee 
could make no defense to an action. His assignment 
may relieve him from his debtsas they stood at that 
date, but it cannot relieve him from his contracts to 
be performed in the future. An abandonment or sur- 
render of leased premises will not relieve the tenant or 
his surety from future liability, unless the lessor ac- 
cepts the surrender. 
Wood Landl. & Ten. 840. In this case it was agreed 
that the lessor should resume possession and rent the 
premises to the best advantage he could without af- 
fecting his rights under the lease. This was, in effect, 
an election by the lessor not to stand upon the cove- 
nant to pay rent during the remainder of the term, but 
for the benefit of both lessor and lessee to secure from 
the abandoned premises all that was practicable, hold- 
ing the tenant liable in damages only for the actual 
loss sustained. The present value of the loss to be 
sustained for the remainder of the term may be ascer- 
tained, and the damages liquidated. This the auditor 
hasdone. For these damages the lessor has a present 
cause of action (Lathrop v. Reed, 13 Allen, 294), and 
for that reason aright to share in the fund. The de- 
mand is not for rent, eo nomine, for under the agree- 
ment the lessor has rented the premises to others. It 
is for the loss he suffers by reason of the difference be- 
tween the rentals now obtainable in consequence of 
the peculiar arrangement and construction of the 
premises, and the rental agreed upon as an induce- 
ment to him to make the investment for the use of the 
company. 

The decree appealed from is reversed so far as re. 
lates to the appellant, the costs of this appeal to be 
paid by the appellee. 
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NEGLIGENCE—CARE OF CUSTOMER'S PROP- 
ERTY—EVIDENCE. 
PENNSYLVANIA SUPREME COURT, JULY 13, 1892. 


WoopDRuFF V. PAINTER. 


Where one entering a clothing-house for the purchase of a 
suit deposits his watch, at the direction of his salesman, 
in a drawer, preparatory to trying on some clothes, the 
jury are warranted in finding that such deposit is a neces- 


12 Am. & Eng. Enc. Law, 752; | 








sary incident of the business, in which case the clothier 
becomes a bailee for hire, bound to exercise ordinary dili- 
gence. 

The customer, in an action against the clothier for the value 
of the watch, proved that it had not been returned to him; 
that, after he had purchased the suit, the salesman looked 
for the watch to return it, but it was gone; that the 
clothier sent for and examined without result several per- 
sons, not employees, who had been inthe store. Held, 
that plaintiff was entitled to have the case submitted to 
the jury, defendant however not being liable if the jury 
found as an inference from the facts that the watch was 
stolen, unless they further found defendant had not ex- 
ercised ordinary care. 


PPEAL from Court of Common Pleas, Philadelphia 
county. 

Action by Charles D. Woodruff against George FE. 
Painter and Charles H. Eldredge for value of a watch. 
Judgment for defendants. Plaintiff appeals. Re- 
versed. 


De Forest Ballou, for appellant. 


Milton C. Work and Henry J. McCarthy, for appel- 
lees. 


Heyprick, J. The defendants were retail dealers 
in clothing in the city of Philadelphia. The plaintiff, 
in company with his wife, visited their store for the 
purpose of purchasing a suit of clothes, having upon 
his person at the time a watch andchain. Having se- 
lected a coat and vest, and being about to remove the 
corresponding garments for the purpose of trying on 
those selecied, he took off his watch and chain, and 
was about to lay it on apile of clothing, when the sales- 
man who was waiting upon him said: ‘ You had bet- 
ter put your watch here,” indicating a drawer from 
which the vest had been taken, and adding: ‘It will 
be safe, I guess.”” The watch and chain were accord- 
ingly put in the drawer, and the drawer was closed by 
the salesman. The plaintiff, his wife and the sales- 
man then went to another part of the store, where 
there was a mirror, and the coat and vest, having been 
tried on, were found to be satisfactory. They next 
turned their attention to the selection of a pair of pan- 
taloons, in doing which the plaintiff went twice to a 
dressing-room connected with the store. While he was 
thus engaged in trying on pantaloons, the salesman 
conducted his wife to a seat some distance from the 
drawer in which the wateh and chain had been placed 
and to the vicinity of which she had returned after the 
coat and vest had been selected, and there entertained 
her during the time her husband was in the dressing- 
room. When the entire suit had been selected, and 
the plaintiff had replaced the garments which he wore 
when entering the store, he said to the salesman; 
“Now we will take the watch.” The salesman opened 
the drawer in which it had been placed, but it was net 
there. Several persons who had been in the store dur- 
ing the selection of the suit, but who had left, were 
sent for and questioned by one of the defendants, but 
the watch and chain were not found and returned to 
the plaintiff. While search was being made for the 
watch, the plaintiff asked the salesman whether they 
were in the habit of putting things tike it in the 
drawers, and he replied that they had done so many 
times, and nothing of the kind had happened before. 
Having paid for the suit purchased, the plaintiff asked 
one of the defendants whether he thought it was right 
that he, the plaintiff, should lose the watch. The reply 
was that he would have to lose it, but the defendants 
would do all they could to assist nim iu finding it. The 
watch has never been returned to the plaintiff. Upon 
proof of these facts the court below nonsuited the 
plaintiff, and its refusal to take off the uonsuit is the 
single error assigned. 

When the defendants opened a retail clothing store 
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they thereby invited the public to come into their place 
of business and purchase clothing in the usual man- 
ner, and when they extended this invitation they as- 
sumed some duty to the people who should respond to 
it. Even the householder who permits the use of a 
path leading to his house is deemed to hold out an in- 
vitation to all people who have any reasonable ground 
for coming thither to pass along his pathway, and is 
therefore held responsible for neglecting to fence off 
dangerous places. 1 Add. Torts, 203. So too a shop- 
keeper is liable for neglect ou leaving a trap-door open 
without any protection by which his customers re- 
ceived injury. Purnaby v. Canal Co., 11 Adol. & EB. 228. 
In like manner it cannot be doubted that, if these de- 
fendants had maintained or permitted a danger of any 
kind in their store, and by reason of it the plaintiff had 
sustained bodily injury, they would have been answer- 
able to him for the consequences. In such case they 
would be said to have been guilty of negligence, guilty 
of a neglect of a duty which they owed to the cus- 
tomer, but I apprehend that the duty neglected would 
arise from an implied contract that, if customers would 
come to their store, no harm that could reasonably be 
averted should overtake them, and the consideration 
for such promise would be the chance of profit from 
their patronage. Upon principle the contract must be 
held to extend to the safety of such property as the 
customer necessarily or habitually in pursuance of a 
universal custom carries with him. Whatever thus 
necessarily, or in common with people generally, he 
habitually carries with him, and must necessarily lay 
aside in the store while making or examining his pur- 
chases, he is invited to lay aside by the invitation to 
come and purchase, and, having laid it aside upon such 
invitation and with the knowledge of the dealer, he 
has committed it to his custody. And this being a 
necessary incident of the business upon which the cus- 
tomer was invited to come to the store, the care of the 
property would be within the authority of the sales- 
man assigned to wait upon him; it would be part of 
the transaction in which he is authorized to represent 
his employer. This much was assumed without ques- 
tion in Bunnell v. Stern, 122 N. Y. 539, a case differing 
from the present in this only, that the article lost was 
a lady’s cloak, and the saleswoman took no care what- 
ever of it. 

Assuming that the jury would have found that a 
watch is such personal belonging as men usually carry 
with them, and that in the selection of a suit of 
clothes it is necessary or usual to remove it from the 
person and lay it aside, and further that the plaintiff, 
by direction of the defendants’ salesman, placed his 
watch in a designated drawer in the store, prepara- 
tory to the selection of asuit of clothes, to purchase 
which he visited the sture, the defendants thereby be- 
came chargeable as bailees. The principles which gov- 
ern that relation are briefly and clearly stated by 
Judge Story in his work on Bailments thus: ‘* When 
the bailment is for the benefit of the bailor, the law re- 
quires only slight diligence on the part of the bailee, 
and of course makes him answerable only for gross neg- 
lect. When the bailment is for the sole benefit of the 
bailee, the law requires great diligence on the part of 
the bailee, and makes him responsible for slight neg- 
lect. When the bailment is reciprocally beneficial to 
both parties, the law requires ordinary diligence on the 
part of the bailee, and makes him responsible for ordi- 
nary neglect. Manifestly the bailment, in a case like 
the present, is of the latter class, for while the cus- 
tomer pays nothing directly, or eo nomine, for the safe- 
keeping of his effects, the dealer receives his recom- 
pense in the profits of the trade of which the bailment 
is a necessary incident. It was upon this principle that 
Lord Holt said in Lane v.Cotton, 12 Mod. 483, an action 
was sustainable against an innkeeper for the loss of a 








guest’s goods, and that the Court of Appeals affirmed 
the judgment of the Court of Common Pleas of the 
city of New Yorkin Bunnell v. Stern, supra. In Mas- 
sachusetts the proprietor of a liquor store, who per- 
mitted an order slate for an expressman to be kept in 
his store, and allowed people to leave packages there 
to be taken away by the expressman, was held to bea 
bailee for hire on the theory that what he thus per- 
mitted brought him an increase of business. Newhall 
v. Paige, 10 Gray, 366. This however would seem to be 
pushing the principle to a dangerous extreme; it would 
render it unsafe for any business man to allow an- 
other’s property to be left about his premises, and 
would be in seeming conflict with our own case of 
Bank v. Graham, 79 Penn. St. 106, and De Haven v. 
Bank, 81id. 95. The safer rule is to hold a bailment to 
be for hire when no hire is paid in such cases only as 
it is a necessary incident of a business in which the 
bailee makes profit, and such the jury might have found 
the present case to have been. 

The remaining question is whether,upon the assump- 
tion that there was a bailment for hire, proof of failure 
of the defendants to return the watch and chain upon 
demand was, under the circumstances, suflicient to 
carry the case to the jury. If what was said by the 
plaintiff should be taken as proof that the property 
was lost, we would be met with a conflict of authority 
elsewhere as to the effect of it, and find little in our, 
own books to help us determine whether the burden 
was upon the plaintiff to prove negligence, or upon the 
defendants to repel the inference of it. But the plain- 
tiff's evidence amounts to no more than that the sales- 
man examined the drawer in which the watch had been 
placed and some others, and did not find it, and that 
several persons, not employees of the defendants, who 
had been in the store and left, were sent for and inter- 
rogated without result. All this did not prove a loss, 
nor even that the defendants said the watch was lost 
or had been stolen. In Logan v. Matthews, 6 Penn, St. 
417, it was held that if a bailee for hire return the prop- 
erty ina damaged state, and give no explanation how 
the injury happened, the burden of proof to show that 
there was no negligence is upon him. In harmony 
with this judgment, a bailee who fails to give any such 
explanation of his neglect to restore the property in- 
trusted to him as will enable the bailor to test his good 
faith ought to be held to proof that he has exercised 
ordinary diligence in the care of it. Doubtless the de- 
fendants were entitled to the benefit of any inferences 
fairly deducible from their conduct when the watch 
was demanded, but such inferences were for the jury. 
If the case had been submitted to them, and they had 
found as an inference from the facts proved that the 
watch had been stolen, such finding would have been 
a complete exculpation, unless they further found that 
the defendants had not exercised ordinary care. 

The judgment is reversed and a venire facias de novo 
is awarded. 

—_——__¢—__——___— 


CORPORATIONS—INCREASE OF STOCK— 
INCOME. 


CONNECTICUT SUPREME COURT OF ERRORS, MAY 
28, 1892. 


SPOONER V. PHILLIPS. 

Where an association increases its capital stock to represent 
profits actually invested in extending its business and in- 
creasing the value of its plant, and apportions new shares 
prorata among the existing shareholders, the new shares 
represent capital and not “income ”’ or ‘‘ dividends,” and 
do not pass by a gift of the original shares by deed of 
trust ‘‘ to and for the use of ” another, and *‘ to pay over 
to her the dividends and income thereof ” during her life, 
and on her decease “ to reconvey and transfer said stock” 
to the donor. 
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ASE reserved from Superior Court, Fairfield 
county. 

Action for the transfer and delivery of certain new 
shares apportioned as increased capital stock to cer- 
tain existing shares of a joint-stock association given 
by plaintiff to Daniel Phillips, in trust for the use of 
Mary Aun Garland for life, and to retransfer on her 
death to plainti't. 


C. R. Ingersoll, H. H. Knapp and M. W. Seymour, 
for plaintiff. 


L. Warner and A. B. Beers, for defendants. 


CARPENTER, J. The plaintiff, in 1857, transferred to 
Daniel Phillips, in trust for the use of Mary Ann Gar- 
land for life, or until she should marry, ten shares of 
the stock of the Adams Express Company, a joint- 
stock association, organized under the laws of the 
State of New York, by an instrument in writing as 
follows: ‘ Know all these men by these presents that 
I, Clapp Spooner, of the city of Bridgeport, in Fair- 
field county, Connecticut, for value received, have bar- 
gained, sold, assigned and transferred, and by these 
presents do bargain, sell, assign and transfer, unto 
Daniel Phillips, of Hartford, ten sbares of the capital 
stock of the Adams Express Company, a joint-stock 
association, established under and by virtue of the 
laws of the State of New York, standing in my name 
on the books of said association, in trust to and for the 
use of Mrs. Mary Ann Garland, of said city of Bridge- 
port, to have and to hold the same as such trustee, and 
for the use aforesaid, and to pay over to her the divi- 
dends and income thereof during the natural life of 
the said Garland, and upon her decease, or sooner de- 
termination of said trust, to reconvey and transfer said 
stock to me, or my heirs, executors 51d administra- 
tors; provided, this assignment is made upon the ex- 
press condition that the gaid Garland shall remain 
sole, single and unmarried during her life; and, fur- 
ther, that in the event of her marriage all right, title 
and interest which she has in or to said stock, by vir- 
tue of said trust, shall thereafter cease and determine, 
and the same shall revert to me, my heirs, etc., as 
hereinbefore provided. In witness whereof I have 
hereunto set my hand and seal this 3d day of March, 
1857. Clapp Spooner. [L.s.]” The true considera- 
tion for said transfer and said instrument was friend- 
ship and affection. The ten shares were increased from 
time to time by the action of the association, so that, 
at the time of the death of Mrs. Garland, there stood 
in the name of Mr. Phillips sixty-six shares. The new 
shares were not, strictly speaking, the product of stock 
dividends, nor do they represent, in the ordinary 
sense, surplus earnings; but as the business of the con- 
cern increased by its extension over new routes and 
into new territory, and perhaps by the purchase of lo- 
cal express firms, as the articles of association clearly 
contemplate, it is evident that the property and facili- 
ties for doing the increased business would also in- 
crease, the plant would become more valuable and its 
earning capacity increase. In this state of things the 
association deemed it expedient to increase the num- 
ber of shares into which its property was divided. 
This wus done by apportioning the new shares pro 
rata among existing shareholders, so that after each 
increase, as before, each share represented a definite 
proportion of the property of the association, includ- 
ing the good will. Mr. Spooner now claims that the 


sixty-six shares belong tohim. Henry R. Parrott, the 
administrator of Mrs. Garland’s estate, claims that the 
increase of stock, fifty-six shares, belongs to the estate 
and should be transferred to him. The parties inter- 
pleaded pursuant to an order of the Superior Court. 
The facts were found by a committee, and the case 
was reserved for the advice of this court. 





Our first inquiry is as to the intention of the parties. 
What did Mr. Spooner intend to give, and what did he 
intend to reserve to himself? and what did Mrs. Gar- 
land suppose at the time that she was to receive? In 
this, as in other cases where the parties have put their 
transaction in writing, we must look to the writing it- 
self for the purpose of ascertaining their intention. 
The language is very brief and very simple. “ In trust 
to and forthe use of Mrs. Mary Ann Garland.” ‘To 
have and to hold the same, as such trustee and for the 
use aforesaid, andto pay over to her the dividends 
and income thereof during the natural life of the said 
Garland, and upon her decease * * * to reconvey 
and transfer said stock to me or my heirs,”’ ete. This 
language can have but one interpretation. The use 
which includes and consists in fact of the dividends 
and income belonged to Mrs. Garland. The stock 
itself, which carries with it auy appreciation in value, 
or any depreciation, belongs to Mr. Spooner. — It will 
hardly be admitted by the representative of Mrs. Gar- 
land that if the business had been unfortunate, and 
the stock had depreciated in value, that her estate 
should make good the deficiency. If Mr. Spooner 
should bear the loss in the one case, why should he not 
in the other receive the gain? Loss and gain in com- 
mercial enterprises usually fall to the lot of the same 
party. What is the ordinary meaning of the ‘‘ use” 
of a thing? It is not the thing itself, or any part 
thereof, but is that which the thing will produce. If 
a house or other building, or any other form of real 
estate, it is the rent which can be obtained for it. If 
it ismoney, it is the interest which it will earn. If 
stock in a corporation or other form of commercial 
partnership, it is the profit which may be reasonably 
set apart, and is in fact set apart, by the management 
as the separate property of the shareholder. Such 
profit is usually denominated ‘ dividends” or ‘“in- 
come.”’ But it may be said that the increase of shares 
represents earnings which might have been, and there- 
fore ought to have been, distributed to the sharehold- 
ers in the form of dividends, and that Mrs. Garland 
during her life-time had, and her estate now has, an 
equitable claim to such earnings. That brings us di- 
rectly to the real debatable question in the case. 

We remark, in the first place, that the transaction 
between Mr. Spooner and Mrs. Garland being in the 
nature of a gift, we fail to discover any ground on 
which equitable considerations can be urged in favor 
of Mrs. Garland, the donee. It is a question of inten- 
tion, the intention to be gathered from the transaction 
and the language of the instrument creating the gift. 
And here it is proper to add that the intention we are 
seeking after is mainly the intention of the donor. In 
mutual contracts, where both parties expect to derive 
some benefit, we look for the intention of both par- 
ties, and any thing of which it can be said that either 
party did not agree to will not be considered as within 
the intention. Notso with a gift. That is not the 
subject of negotiations. It is the act of one party. He 
alone fixes the terms and conditions to please himself. 
The other simply accepts or rejects. He ordinarily is 
not in a situation to impose conditions, or even to ask 
for more favorable terms. The Jaw raises no presump- 
tions and no equities in favor of the donee which are 
not expressed by, or fairly inferred from, the language 
or conduct of the donor. As in wills it is the inten- 
tion of the testator which governs, so in gifts itis the 
intention of the giver which prevails. 

Let us examine this record with some care, for the 
purpose of discovering what the will of Mr. Spooner 
was with respect to these earnings, conceding that the 
new shares represent earnings. We have already ex- 
amined the instrument creating the trust for another 
purpose. We will add, in this connection, that we find 
jn it no language sufficiently comprehensive to include 
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earnings which the management never set apart to be 
the separate property of the shareholder, nor in any 
other way placed to his credit. Until some such act is 
done, the earnings can, in no proper sense, be said to 
be the separate property of the individual shareholder. 
Until then they are within the exclusive control and 
must be regarded as the property of the association. 
The declaration of a stock dividend is not sufficient. 
That merely gives the receiver of the stock certain 
rights, but itgives him no title to any portion of the 
property of the corporation, and no individual right to 
control it, or interfere with its management. If it had 
been intended that Mrs. Garland should have all the 
earnings, ‘even though they remained a part of the 
common property, it would have been very easy to 
have expressed that intention. A few words of gen- 
eral but comprehensive import—-‘ all stock dividends,”’ 
“all earnings, whether capitalized or not,’’ or any 
similar words-—-would have been sufficient. The ab- 
sence of any such language is significant. 

The use of the stock seems to be limited to the re- 
ceipt of dividends and income. The word ‘ divi- 
dends,”* if unqualified, signifies dividends payable in 
money. The word * income ” has a broader meaning, 
but hardly broad enough to include things not sepa- 
rated in some way from the principal. It is not 
synonymous With “ increase.’’ The value of stock may 
be increased by good management, prospects of busi- 
ness and thelike. But such increase is not income. 
It may also be increased by an accumulation of sur- 
plus, but so long as that surplus is retained by the cor- 
poration, either as surplus or increased stock, it can in 
no proper sense be called “income.’’? It may become 
producing, but itis not income. Is there any thing in 
the situation of the parties, the object they had in view 
or in the circumstances attending the transaction 
which will justify the inference that Mr. Spooner in- 
tended that Mrs. Garland should have any portion of 
the property in controvery as her own? On the con- 
trary, do they not all unite in suggesting that the in- 
terpretation we have placed upon the transaction is the 
correct one? Mrs. Garland was the mother of his de- 
ceased wife. In consideration of “ friendship and af- 
fection ’’ purely he was desirous of contributing to- 
ward her support. Beyond the power of revocation he 
placed property in the hands of a trustee that would 
in all probability yield a cash income at stated inter- 
vals. He carefully provided that she should be relieved 
from all care and responsibility in the management of 
the property. We may presume that he intended that 
she should have the benefit of the increased income 
arising from any probable increase in the number of 
shares, by stock divideids or otherwise, for that is 
precisely what she did receive without objection from 
any source. On the other hand, we may not presume 
that he intended that she should receive the increment 
of stock as her own absolute property, for that was pre- 
cisely what she did not receive. At one time, about 
fifteen years since, she claimed it, but her claim was 
denied, and she did not further press it, a pretty strong 
instance of a practical construction of a transaction by 
the parties. And now, after so longa time, and after 
the death of Mrs. Garland, her administrator renews 
theclaim. We cannot see that the claim in his hands 
is stronger or more equitable than it was when pre- 
sented by Mrs. Garland. Mr. Spooner’s relation to the 
association, his knowledge of its business and _ pros- 
pects and his anticipations of gain from it are circam- 
stances which ought not to be overlooked. The asso- 
ciation was formed in 1854. Mr. Spooner was one of 


the original promoters. The fact is not expressly 
found, yet we can perceive, and may safely assume, 
that the association was formed by a combination of 
several companies, firms and individuals previously 
engaged in the express business, the object being to 





bring the business, then extensively carried on overa 
large part of the United States, under one manage- 
ment. 

It will be observed that the articles provide for no 
definite amount of capital, and there is no par value to 
the shares of stock. It would seem that the property 
then invested or employed in the business was brought 
together in one concern, and either with or without an 
appraisal was divided into twelve thousand shares, and 
the shares divided among the persons concerned ac- 
cording to their respective interests, except about one 
thousand two hundred shares, which were to belong 
to the association. It is easy to see that the advan- 
tages resulting from the consolidation would cause the 
business to increase to such an extent that it would 
hardly fail to be profitable. Moreover it was foreseen 
that the business of the concern would be likely to in- 
crease in another direction. That was provided for in 
the following extract from the articles of association: 
“And forthe purpose of enabling us. to carry on our 
said business more advantageously to the public, and 
satisfactorily to ourselves, other persons and corpora- 
tions or companies who shall contribute to the joint 
stock, or shall be permitted to acquire interests in the 
business of the company, shall be admitted to partici- 
pate in its profits and share in its losses, according to 
the stipulation herein contained.’’ It is also provided 
that the number of shares ‘‘ may from time to time be 
increased or diminished.’’ Accordingly the ninth ar- 
ticle provides that “ the board of managers may, with 
the consent in writing of three-fourths in interest of 
the shareholders, from time to time increase the num- 
ber of shares of the association, and when so increased 
may issue the increased shares to the existing share- 
holders pro rata, according to their existing interests, 
or dispose thereof to such others as'the said board may 
approve, and the money or property received therefor 
be applied to the benefit of the association.” 

It is impossible for us to perceive any ground on 
which we can presume that Mr. Spooner intended that 
Mrs. Garland should have any of the increased shares 
thus provided for. We have little space, and perhaps 
there is little occasion, to speak of the legal questions 
discussed. We believe that the question in this case, 
and in all cases of like character, is one of intent. Life 
estates are more frequently created by will, sometimes 
by donation and sometimes by contract. However 
created the main question is, what did the testator, 
the donor or the contracting parties, as the case may 
be, intend? When that intention is discovered it 
should control. If we are correct in the views herein- 
before expressed, we have really no occasion to go fur- 
ther. But if wrong, or if there is room for doubt, then 
in some aspects of the case it may be important to con- 
sider the legal questions. It is well settled in this State 
that a corporation, an association in the nature of a 
corporation, and even an ordinary business partner- 
ship, own the undivided earnings of the business, 
rather than the stockholders, shareholders or part- 
ners; also that the latter cannot become the separate 
owners of any part of the common property until set 
apart by the management for that purpose by declar- 
ing a dividend or otherwise; also that the courts will, 
in the absence of fraud, allow the management to ex- 
ercise its powers and duties, und will not interfere to 
compel dividends at the instance of a minority in in- 
terest, and much less at the instance of one entitled 
only to the use of stock for life, as a gift, against the 
interest of a donor. It follows conclusively that in the 
case of a concern continuing a successful business, and 
after a life estate is ended, the courts will not, except 
for very strong reasons, go back for a period of a quar- 
ter of a century or more, and treat assets, which the 
company has converted into stock for the benefit of 
the donor, as dividends for the benefit of the estate of 
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the lifetenant. It need hardly be added that no rea- 
sor whatever appears in the present case why the court 
should take that course. 

A reference to afew only of the many cases bearing 
upon this general subject will suffice. ln Pratt v. Pratt, 
36 Conn. 446, this court refused to interfere in bebalf 
ol a minority of stockholders, and restrain the com- 
pany from using a large surplus as capital in erecting 
a large building, etc., and also refused to decree a dis- 
tribution of the surplus individends. If the court will 
not require the company to make a dividend, it is diffi- 
cult to see upon what principle it will itself make a 
dividend. In Phelps v. Bank, 26 Conn. 269, it was held 
that “‘ the profits of a bank, no matter when made, un- 
tilseparated from the stock by declaring a dividend, 
are mere increment and augmentation of the stock. 
They are properly stock themselves, composing a part 
of the stock of the bank, and will pass with the stock 
under that name, either by contract or by levy of ex- 
ecution.”’ In Brinley v. Grou, 50 Conn. 66, the facts 
were briefly these: A testator left to trustees for his 
four children, equally during their lives, the ‘rents, 
dividends, increase and income thereof,” to be paid to 
them annually. Some years later the accumulated 
profits of a fire insurance company, of which the trus- 
tees held alarge amount of stock, equalled the capital 
of the company. ‘The company then increased its 
capital from three to four millions, apportioning the 
new shares pro rata among the stockholders at par. 
The trustees subscribed fora portion of the shares to 
which they were entitled, and sold the right to sub- 
scribe for the remaining shares at a considerable pre- 
mium. The court held that the right to subscribe for 
the new shares, the profit on a sale of the right and the 
new shares taken went to the trustees as a part of the 
principal of the fund, and not to the children as a part 
of theincome. See also Hotchkiss v. Quarry Co., 58 
Conn. 120. It is conceded that the law of Massachu- 
setts is in substantial harmony with ourown. We 
therefore content ourselves with referring to two 
cases: Minot v. Paine, 99 Mass. 101; Rand v. Hubbell, 
115 id. 461. We quote at some length from the cases in 
the State of New York, inasmuch as it is claimed that 
the law of that State differs from our own. We think 
it is substantially the same. In Hyatt v. Allen, 56 N. 
Y. 553, the head-note is: ‘A shareholder in a corpora- 
tion has no legal title to its property or profits untila 
division is made, and a contract by him in reference to 
dividends and profits upon his stock includes only 
dividends or profits ascertained and declared by the 
company and allotted to the stockholders, and not 
profits to be ascertained by third persons or courts of 
justice, upon an investigation of the accounts and 
transactions of the company.” In Re Kernochan, 104 
N. Y. 618, the court says: ‘‘As soon as the profits on 
shares of stock are ascertained and declared, they 
cease to be the property of the company,and the owner 
of the shares becomes entitled to the dividend. It at 
once forms part of his estate. The fact that they are 
made payable at a future time is immaterial. The divi- 
dend to which the life tenant may be entitled as in- 
come can only be that which the company declares af- 
ter that relation is acquired.’’ On another point in 
the same case it is said: ‘‘The referee made the ap- 
portionment in question by ascertaining how much 
was earned before and how much after the death of the 
testator, and so doing applied a rule which may be 
founded on general equity, viz., that when a fund is 
given for life to one beneficiary, and remainder over, 
the first shall have its earnings after his life tenancy 
begins, and the remainderman the balance. I[ find 
nothing in the will which indicates that the testator 
intended any such investigation or division, or that 
any other than the ordinary rule, which gives cash 
dividends declared from accumulated earnings or 





profits to the life tenant, should be applied. The di- 
rection of his executor is to receive the rents, interest 
and income of his estate, and apply the net amount of 
such jrents or other income to the use of his ‘wife. 
From the shares in question no income could accrue, 
no profits arise tothe holder until ascertained and de- 
clared by the company and allotted to the shareholder, 
and that act should be deemed to have been in the 
mind of the testator, and not the earnings or profits as 
ascertained by athird person, or the court, upon an 
investigation of the business and affairs of the com- 
pany, either upon an inspection of their books or other- 
wise.”’ 

In Beveridge v. Railroad Co.,112 N. Y. 27, the court 
says: ‘‘A shareholder in a corporation has no legal 
title to the property or profits of the corporation until 
a division is made or a dividend declared. He acquires 
no right or title to the accumulated gains from the 
revenues of the corporation which entitles him to sue 
for his aliquot share of dividends. Until divided by 
the directors or trustees of the corporation, all of its 
property is held in joint ownership by the corporators, 
and no several right is possessed by the individual 
stockholder until a dividend is declared. The declara- 
tion of a dividend from a surplus, or a division of 
profits, is within those discretionary powers of the di- 
rectors or trustees which will not be controlled by the 
courts. Williams v. Telegraph Co., 93 N. Y. 162." An 
important case on this subject is Gibbons v. Mahon, 136 
U. S. 549, which so thoroughly sustains the views we 
entertain that we quote from it at some length. It is 
there said: ‘‘ Money earned by a corporation remains 
the property of the corporation, and does not become 
the property of the stockholders, unless and until it is 
distributed among them by the corporation. The cor- 
poration may treat it and deal with it either as profits 
of its business or as an addition to its capital. Acting 
in good faith and for the best interests of all concerned, 
the corporation may distribute its earnings at once to 
the stockholders as income, or it may reserve a part of 
the earnings of a prosperous year to make up for a pos- 
sible lack of profits in future years, or it may retain 
portions of its earnings, and allow them to accumu- 
late, and then invest them in its own works and plant, 
80 as to secure aud increase the permanent value ofits 
property. Which of these courses shall be pursued is 
to be determined by the directors, with due regard to 
the condition of the company’s property as a whole, 
and unless, in case of fraud or bad faith on their part, 
their discretion in this respect cannot be controlled by 
she courts,even at the suit of owners of preferred 
stock, entitled by express agreement with the corpora- 
tion to dividends at a certain yearly rate, ‘in prefer- 
ence to the payment of any dividend on the common 
stock, but dependent on the profits of each particular 
year, as declared by the board of directors.’ Reserved 
and accumulated earnings, so long as they are held and 
invested by the corporation, being part of its corporate 
property, it follows that the interest therein, repre- 
sented by each share, is capital and not income of that 
share, as between the tenant for life and remainder- 
man, legal or equitable thereof.”’ ‘*‘ Whether the gains 
and profits of a corporation should be so invested and 
apportioned as to increase the value of each share of 
stock, for the benefit of all persons interested in it, 
eitherforaterm of life or of years, or by way of re- 
mainder in fee, or should be distributed and paid out 
as income to the tenant for life or for years, excluding 
the remainderman from any participation therein, isa 
question to be determined by the action of the corpo- 
ration itself, at such times and in such manner as the 
fair and honest administration of its whole property 
and business may require or permit, and by a rule ap- 
plicable to all holders of like shares of its stock, and 
cannot, without producing great embarrassment and 
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uneasiness, be left open to be tried and determined by 
the courts, as often as it may be litigated between per- 
sons Claiming successive interests under a trust cre- 
ated by the will of a single stockholder, and by a dis- 
tinct and separate investigation,” etc. The case then 
goes on to hold that, in ascertaining the rights of such 
persons, the intention of the testator, so far as mani- 
fested, mt of course control, and that ‘‘ when he has 
given no special direction upon the question as to what 
shall be considered principal and what income, he 
must be presumed to have had in view the lawful 
power of the corporation over the use and apportion- 
ment of its earnings, and to have intended that the de- 
termination of that question should depend upon the 
regular action of the corporation with regard to all its 
shares.”’ It then holds that ‘‘ ordinarily a dividend de- 
clared in stock is to be deemed capital, and a dividend 
in money is to be deemed income of such share.”” The 
Superior Court is advised that the equitable title to 
said sixty-six shares of the Adams Express Company 
is in Clapp Spooner, and that said Daniel Phillips 
should be required to transfer and deliver to said 
Spooner, by proper instrument, said sixty-six shares, 
together with all dividends received by him since the 
death of Mrs. Garland (subject to the payment of the 
charges stated in the preliminary order), and to give 
judgment accordingly. 
The other judges concurred. 


CRIMINAL LAW—SUSPENDING SENTENCE. 


NEW YORK SUPREME COURT, SPECIAL TERM, 
MONROE COUNTY. 


PEOPLE, EX REL. BENTON, V. COURT OF SESSIONS OF 
MonROE County. 


After a defendant has pleaded guilty to an indictment, the 
court accepting the plea has no power to suspend sentence 
indefinitely. The statute requiring the court to pro- 
nounce sentence after conviction or plea of guilty is man- 
datory. 


George A. Benton, Dist. Atty., for relator. 
Hi. B. Hallock, for respondent. 


Davy, J. It appears from the relator’s petition, 
presented upon this application, that John Attridge, 
of the city of Rochester, who was in the employ of 
Brewster, Crittendon & Company as salesman and col- 
lector, wrongfully appropriated to his own use nearly 
$2,000 of the firm’s money, for which crime he was in- 
dicted by the grand jury of Monroe county in Janu- 
ary, 1892, for grand larceny in the second degree. The 
indictment was sent from the Oyer and ‘Terminer to 
the Court of Sessions of Monroe county, where Att- 
ridge was arraigned and pleaded guilty, and was sen- 
tenced by Judge Werner, the presiding judge of said 
court, to be confined in the Elmira Reformatory until 
discharged according to law. 

From this sentence the two justices of the sessions, 
Fuller and Colby, dissented, holding that sentence 
should besuspénded. Attridge was then remanded to 
the custody of the sheriff, and subsequently taken, 
upon awrit of habeas corpus, before Mr. Justice Ad- 
ams, who held that the sentence imposed by Judge 
Werner and dissented to by his associates was illegal, 
and for that reason the defendant must be remanded 
to the custody of the sheriff in order that the Court of 
Sessions might pronounce a legal sentence. Thereaf- 
ter, and on the 14th day of March, Attridge appeared 
in the Court of Sessions, and the district attorney 
again moved that he be sentenced. Thereupon Jus- 
tices Fullerand Colby announced as their decision that 
‘sentence is suspended during the good behavior of 
the defendant,’ Judge Werner dissenting. The re- 





turn, which is signed by the two justices of sessions, 
admits all the facts alleged in the petition. Their ex- 
cuse however for suspending sentence is, that when 
the defendant pleaded guilty there was presented to 
the court a petition signed by a large number of prom- 
inent citizens of Rochester, requesting that sentence 
be suspended, for the reason that the defendant had 
made good his defalcation; that he was a young man 
who had always maintained a good character up to the 
time of committing the crime for which he was in- 
dicted, and that, by suspending sentence, it would 
probably result in his becoming a good and useful citi- 
zen; that in suspending sentence they exercised a dis- 
cretion which they supposed was vested in the court. 
and that they acted in accordance with the practice and 
custom of said court since they had been members 
thereof. 

Application is now made to this court by the district 
attorney for a peremptory writ of mandamus, requir- 
ing the Court of Sessions to cause the defendant, Att- 
ridge, to be brought before it and to impose such sen- 
tence upon him as is required by law. So that the 
principal question to be considered and decided upon 
this application, is whether the Court of Sessions of 
the county of Monroe had power to suspend sentence 
in Attridge’s case during his good behavior, or, in 
other words, whether the court failed to perform its 
duty as required by law in suspending sentence. 

From the statute laws of this State the criminal 
courts derive their authority and power to prosecute 
criminals. The Code of Criminal Procedure prescribes 
the method of conducting trials in criminal actions 
prosecuted by indictment. The Legislature, in adopt- 
ing this Code, intended to establish a complete system 
of criminal practice. It provides what proceedings 
may be taken by the defendant, both before and after 
indictment. It also provides upon what grounds a 
motion may be made by the defendant in arrest of 
judgment. §§ 312, 313, 328, 329, 332. 

The Penal Code directs what punishment shall be 
imposed by the court whenever a person is convicted 
or pleads guilty to a crime for which he has been in- 
dicted. 

A motion in arrest of judgment is defined by the 
Code of Criminat Procedure (§ 467) to be an application 
on the part of the defendant that no judgment be ren- 
dered on a plea or verdict of guilty. This application 
however must be made for some defect which appears 
on the face of the record (People v. Kelly, 94 N. Y. 527) 
or on the ground that the defendant has become in- 
sane since he was convicted. § 481. 

The court in which acriminal trial has been had has 
also ample authority to grant a new trial when a ver- 
dict has been rendered against a person by which his 
substantial rights in some way have been preju- 
diced. Code Crim. Pro. 465. 

Aftera plea or verdict of guilty, if the judgment is 
not arrested ora new trial granted, the court must ap- 
point a time for pronouncing judgment. § 471. 

The time appointed must be at least two days after 
the verdict, if the court intend to remain in session so 
long, or if not as remote a time as can reasonably be 
allowed. §472. 

At the time appointed, if no sufficient cause be al- 
leged or appear to the court why judgment sheuld not 
be pronounced, it must thereupon be rendered. § 482. 

A judgment in a criminal court upon conviction, or 
a plea of guilty, is the sentence of the court. 

Folger, J., in the case of Marks v. People, 74.N. Y. 
415, says: ‘*Thesentence given by the court upon a 
conviction in a criminal case is the final judgment.” 

Section 12 of the Penal Code also declares that the 
several sections of that Code, which declare certain 
crimes to be punishable as therein mentioned, devolve 
a duty upon the court authorized to pass sentence to 
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determine and impose the punishment prescribed by 
law. 

The very language of the above sections shows that 
the Legislature meant to impose a positive and abso- 
lute duty upon the criminal courts of this State to pass 
sentence, after a person was legally convicted of a 
crime, unless sentence was stayed for sufficient cause 
authorized by law. 

The application in this case to suspend sentence, or 
for an arrest of judgment, was not based upon any 
grounds authorized by the Code. The regularity of 
the proceedings was not questioned. So that when the 
defendant pleaded guilty there was nothing re- 
maining for the court to do except to pronounce sen- 
tence. 

There is sufficient power in the executive branch of 
the State government to prevent punishment where 
punishment ought not to be inflicted. But the courts 
are not vested with any such power. The Constitution 
of the State of New York vests the pardoning power 
exclusively in the governor. 

Article 4, section 5, provides that the governor shall 
have the power to grant reprieves and pardons, after 
conviction, for offenses except treason and cases of im- 
peachment, upon such conditions and with such re- 
strictions and limitations as he may think proper. 

A pardon is defined by Chief Justice Marshall “as 
an act of grace, proceeding from the power intrusted 
with the execution of the laws, which exempts the in- 
dividual on whom it is bestowed from the punishment 
the law inflicts for the crime he has committed.’ U. 
S. v. Wilson, 7 Pet. 159. “ Punishment,” says Mr. 
Wharton in his Law Lexicon, “is the penalty for the 
transgression of the law.”’ 

What the court did in this case was an act of grace, 
which exempted the defendant from punishment dur- 
ing good behavior. It is contrary to the spirit of our 
Constitution and laws for courts to permit a person 
who has been convicted of acrime to enjoy privileges 
and advantages which are denied to others under like 
circumstances, or that one person should be subject to 
punishment for acrime, and others, who have com- 
mitted similar crimes, should be exempt from punish- 
ment during good behavior, because they happen to 
have influential friends to intercede forthem. The 
object in punishing criminals is not merely to reform 
them, but to deter them and others from committing 
like offenses and to protect society. When the Legis- 
lature prescribed the punishment that must be im- 
posed when a person is legally convicted of a crime it 
had in view the well-being, good order and security of 
the community. 

When a party pleads guilty, or stands convicted of 
a crime, and all the remedies provided by law for test- 
ing the correctness of the conviction have been ex- 
hausted or waived, it then becomes the duty of the 
court to pronounce sentence, and in doing so to exer- 
cise such discretion, as to the extent of the punish- 
ment, as the statute authorizes the court to exercise in 
such cases. It is no doubt competent, under the Code 
of Criminal Procedure, for a court, after conviction, 
to suspend judgment temporarily to permit the de- 
fendant to move for a new trial, or to perfect an ap- 
peal, or to allow the court time to consider and deter- 
mine the sentence to be imposed, or for any other rea- 
son authorized by law. People v. Morisette, 20 How. 
Pr. 118; People v. Reilly, 63 Mich. 260; People v. Brown, 
19 N. W. Rep. 571. 

It was not a suspension of judgment authorized by 
the Code that was requested or desired by the defend- 
ant or his friends. What was asked of the judges was 
thatthe sentence to be imposed as required by law 
should be suspended, and that the defendant should be 
discharged during his good behavior. If such power 
can be exercised bya court, it incorporates into our 











administration of criminal *stice a very uncertain 
system, and one which places the criminal who has 
been convicted, or pleads guilty to a crime, at the ca- 
price of the judge, who may permit him to go at large, 
but subject to being called up for sentence at any time 
in his discretion. If a court can suspend sentence dur- 
ing good behavior in a case of grand larceny, why may 
it not in a case of murder? If it can delay sentence for 
six months or a year, ldo not see why it may not be 
delayed for twenty years. ‘To sanction the exercise of 
such power under our form of government and under 
our system of criminal jurisprudence would be revolt- 
ing to our sense of justice. The law requiring courts 
to pronounce sentence in a proper case is mandatory. 
This imperative duty is imposed upon the court for 
the protection of the public and to prevent a failure of 
justice, and when the justices of the session in this 
case refused to sentence defendant they failed to do 
what the law plainly required them to do. 

The learned counsel for the defendant contends that 
it has been customary for the courts to suspend sen- 
tence in certain cases, during good behavior, from the 
earliest history of jurisprudence in England and in 
thiscountry down tothe present time. Conceding 
that statement to be true, I am not aware however 
that custom can abrogate or annul a statute law which 
requires the courts to impose sentence where a person 
has been legally convicted ofacrime. The mere fact 
that courts have been in the habit of suspending sen- 
tence in certain criminal cases does not establish their 
legal right to do so. 

[t was held in the case of Rex v. Mayor and Corpo- 
ration of Wells, 4 Dowl. P. C. 562, that when a charter 
is granted by an act of Parliament to a corporation to 
hold a court for the trial of causes, the disuse of the 
court for two hundred years and the want of funds to 
hold it, was no answer on application for mandamus 
commanding them to hold it. 

Patterson, J., in granting the writ, says: ‘‘I do not 
think I[ have any discretion on the subject. Power to 
hold this court being granted by charter, I do not 
think the corporation can lay it aside merely on the 
ground of want of funds, nor on the ground that no 
court has been held for two hundred years.”’ 

In the case of King v. Mayor of Hastings, 1D. & R. 
148, asimilar question arose. The court held that 
words of permission in act of Parliament, if tending 
to promote the public benefit, are always held to be 
compulsory. 

Whenever the law requires a thing to be done, and 
the public at large are interested in the doing of it, a 
mandamus will lie to compel the performance of that 
act. The criminal courts of this State are the people’s 
courts, who have aright to insist that such courts, in 
the trial, conviction and sentence of criminals, shall 
comply with the law instead of custom. The law re- 
quiring judges to impose sentence upon persons legally 
convicted of acrime is mandatory, and where they re- 
fuse to perform that duty a writ of mandamus is the 
proper remedy to compel performance. 

The application for a peremptory writ of mandamus 
requiring the Court of Sessions of Monroe county to 
cause the defendant to be brought before it, and to im- 
pose such sentence as is required by law is granted. 
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ARTNERSHIP—SHARING PROFITS. 
UNITED STATES SUPREME COURT, MAY 16, 1892. 


MEEHAN V. VALENTINE. 


The mere ioaning of money to a partnership for a definite 
period, under an agreement that the debtor shall receive 
interest, and also one-tenth of the excess in yearly profits 
over $10,000, which agreement is renewed for several suc- 
cessive years, does not make the lender liable asa partner, 
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N error to the Circuit Court of the United States for 
the Eastern District of Pennsylvania. 

This was an action of assumpsit brought by Thomas 
J. Meehan, acitizen of Maryland, against John K. Val- 
entine, executor of William G. Perry, both citizens of 
Pennsylvania, alleging Perry to have been a partner 
with Lawrence W. Counselman and Albert L. Scott, 
under the name of L. W. Counselman & Co., and 
counting on promissory notes of various dates from 
August 10, 1883, to November 25, 1884, signed by that 
firm, indorsed to the plaintiff, and amounting in all to 
about $10,000, with interest. The defendant denied 
that Perry was a partner in the firm. 

At the trial the plaintiff put in evidence the follow- 
ing agreement: 

“TL. W. Counselman, Albert L. Scott. Office of L. 
W. Counselman & Co., Oyster and Fruit Packers, cor- 
ner Philpot and Will streets. Baltimore, Md., March 
15, 1880. For and in consideration of loans made and 
to be made to us by Wm. G. Perry, of Philadelphia, 
amounting in all tothe sum of $10,000, for the term of 
one year from the date of said loans, we agree to pay 
to said Wm. G. Perry, in addition to the interest 
thereon, one-tenth of the net profits over and above 
the sum of $10,000 on our business for the year com- 
mencing May 1, 1880, and ending May 1, 1881; i. e., if 
our net profits for said year’s business exceed the sum 
of 310,000, then we are to pay to said W. G. Perry one- 
tenth of said excess of profits over and above the said 
sum of $10,000; and it is further agreed that if our net 
profits do not exceed the sum of $10,000, then he is not 
to be paid more than the interest on said loan, the 
same being added to notes at the time they are given, 
which are to date from the time of said loans, and pay- 
able one year from date. L. W. Counselman & Co.” 

Also the following indorsement thereon: ‘‘ March 
2, 1881. This contract and agreement is to continue 
one year longer on the same basis; i. e., from May 1, 
1881, until May 1, 1882. L. W. Counselman & Co.’’ 

Also three further renewals of the agreement from 
year to year, the first of which was by letter dated 
March 18, 1882, from L. W. Counselman & Co. to Perry 
with the same heading as the original agreement, and 
saying: ‘* We hereby renew the agreement made with 
you May 1, 1880, which is to the effect that we will 
guarantee you ten per cent interest upon loans amount- 
ing to $10,000, and that if the net profits of our busi- 
ness are over $10,000 for the year commencing May 1, 
1882, and ending April 30, 1883, we will in lieu of the 
ten percent interest give you ten per cent of the profits. 
We have two propositions for partnership May 1, and 
if we accept either we will then, if you desire, return 
your loan.’”’ 

The other renewals, dated April 4, 1883, and March 
15, 1884, were substantially like the original agreement 
of March 15, 1880, except that in the agreement of 
April 4, 1883, the rate of interest was specified as six 
per cent. 

The plaintiff further offered in evidence six promis- 
sory notes, amounting in the aggregate to $10,600, given 
by the firm to Perry in the months of March, May and 
June, 1884. 

The plaintiff also called Scott as a witness, who tes- 
tified that the firm was composed of L. W. Counsel- 
manand himself; that it was engaged in ‘the fruit 
and vegetable packing and oyster business ”’ in Balti- 
more; that Perry was in the stationery business in 
Philadelphia; that the $10,000 mentioned in the agree- 
ment was paid by him to the firm, receiving their notes 
for it, aud remained in the business throughout, no 
part of it having been repaid; that from time to time 
he lent other sums to the firm, which were repaid; 
that he was an intimate friend of the witness, and 
visited him every few weeks; that these visits were 
not specially connected with the business, though on 





such occasions Perry ‘‘ usuahy went down to the place 
of business and talked business;*’ that he usually 
asked and received from the firm accounts of profit 
and loss; that the accounts showed an annual profit, 
which varied from year to year, amounting for the 
second year to ¥11,000 or $12,000; that it being then 
found difficult to tell at the end of the year exactly 
what the profits would be, it was agreed with Perry 
that he should thenceforth receive $1,000 each year, 
leaving the final settlement until the whole business 
was settled up, and that he received under the agree- 
ment about $1,500 the first year and $1,000 each subse- 
quent year. On cross-examination the witness stated 
that the firm made an assignment to the plaintiff for 
the benefit of creditors on April 30, 1885; that their 
liabilities were from 60,000 to $70,000, about half of 
which was with collateral security, and he did not 
know whether it had been paid out of such security; 
that the assets realized less than $2,000; that, so far as 
he knew, no dividend had been paid, and in regard to 
the $10,000 received from Perry, the witness testified 
as follows: ‘Question. Mr. Counselman and yourself 
did owe this $10,000 to the estate of Mr. Perry, did 
you? Answer. They had my notes for it. Q. Did you 
or did you not owe it? A. It was capital he had in the 
business the same as ours. We owed it tohim. Of 
course we owed it to him if we did not lose it. 

At the close of the plaintiff's evidence the defendant 
moved fora nonsuit, on the ground that there was no 
evidence to show that Perry was lible as a partner. 
The court so ruJed and ordered a nonsuit. 29 Fed. Rep. 
276. The plaintiff duly excepted to the ruling and sued 
out this writ of error. 


S. Shellabarger and J. M. Wilson, for plaintift in 
error. 


Samuel Dickson and R. C. Dale, for defendant in 
error. 


Gray, J. (after stating the facts as above). The 
granting of a nonsuit by the Circuit Court, because in 
its opinion the plaintiff bad given no evidence sufficient 
to maintain his action, was in accordance with the law 
and practice of Pennsylvania, prevailing in the courts 
of the United States held within that State, and is sub- 
ject to the revision of this court on writ of error. 
Central Trans. Co. v. Pullman’s Car Co., 189 U. S. 24, 
38-40. The real question in this case therefore is 
whether the evidence introduced by the plaintiff would 
have been sufficient to sustain a verdict in his fa- 
vor. 

The requisites of a partnership are that the parties 
must have joined together to carry on a trade or ad- 
venture for their common benefit, each contributing 
property or services, and having a community of in- 
terest in the profits. Ward v. Thompson, 22 How. 330, 
334 


Some of the principles applicable tothe question of 
the liability of a partner to third persons were stated 
by Chief Justice Marshall in a general way as follows: 
“The power of an agent is limited by the authority 
given him, and if he transcends that authority the act 
cannot affect his principal; he acts no longer as an 
agent. The same principle applies to partners. One 
binds the others so far only as he is the agent of the 
others."’ “A man who shares in the profit, although 
his name may not bein the firm, is responsible for all 
its debts.” ‘‘Stipulations [restricting the powers of 
partners} may bind the partners, but ought not to af- 
fect those to whom they are unknown, and who trust 
to the general and well-established commercial law.” 
Winship v. Bank, 5 Pet. 529, 561, 562. And the chief 
justice referred to Waugh v. Carver, 2 H. Bl. 235; Ea 
parte Hamper, 17 Ves. 403, 412, and Gow Partn. 17. 

How far sharing in the profits of a partnership shall 
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make one liable as partner has been a subject of much 
judicial discussion, and the various definitions have 
been approximate rather than exhaustive. 

The rule formerly laid down, and long acted on as 
established, was that a man who received a certain 
share of the profits as profits, with a lien on the whole 
profits as security for his share, was liable as a partner 
for the debts of the partnership, even if it had been 
stipulated between him and his copartners that he 
should not be so liable; but that merely receiving com- 
pensation for labor or services, estimate] by a certain 
proportion of the profits, did not render one liable as 
a partner. Story Partn., chap. 4; 3 Kent Com. 25, note, 
32-34; Ex parte Hamper, above cited; Pott v. Eyton, 3 
C. B. 32, 40; Bostwick v. Champion, 11 Wend. 571; 18 
id. 175, 184,185; Burckle v. Eckart, 1 Den. 337; 3 N. Y. 
132; Denny v. Cabot, 6 Metc. (Mass.) 82; Fitch v. Har- 
rington, 13 Gray, 468, 474; Brundred v. Muzzy, 25 N. J. 
Law, 268, 279, 674. The test was often stated to be 
whether the person sought to be charged as a partner 
took part of the profits as a principal, or only as an 
agent. Benjamin v. Porteus, 2 H. Bl. 590, 592; Coll. 
Partn. (1st ed.) 14; Smith Merc. Law (lst ed.), 4; Story 
Partn., § 55; Loomis v. Marshall, 12 Conn. 69, 78; 
Burckle v. Eckart, 1 Den. 337, 341; Hallet v. Desban, 
14 La. Aun. 529. 

Accordingly, this court, at December Term, 1860, de- 
cided that a person employed to sell goods under an 
agreement that he should receive half the profits, and 
that they should not be less than a certain sum, was 
not a partner with his employer. ‘‘Actual participa- 
tion in the profits as principal,’’ said Mr. Justice Clif- 
ford in delivering judgment, ‘‘ creates a partnership as 
between the parties and third persons, whatever may 
be their intentions in that behalf, and notwithstanding 
the dormant partner was not expected to participate 
in the loss beyond theamount of the profits,”’ or ‘‘may 
have expressly stipulated with his associates against all 
the usual incidents to that ‘relation. That rule how- 
ever has no application whatever to a case of service 
or special agency, where the employee has no power as 
a partner in the firm, and no interest in the profits as 
property, but is simply employed as « servant or special 
agent, and is to receive a given sum out of the 
profits, ora proportion of the same, as a compensation 
for his services.” Berthold v. Goldsmith, 24 How. 536, 
542, 543. See also Seymour v. Freer, 8 Wall. 202, 215, 
222-226; Beckwith v. Talbot, 95 U.S. 289, 293; Edwards 
v. Tracy, 62 Penn. St. 374; Burnett v. Snyder, 81 N. Y. 
550, 555. 

Mr. Justice Story, at the beginning of his Commen- 
taries on Partnership, first published in 1841, said: 
‘Every partner is aun agent of the partnership, and his 
rights, powers, duties and obligations are in many re- 
spects governed by the same rules and principles as 
those of an agent. A partner indeed virtually em- 
braces the character both of a principal and of an 
agent. So far as he acts for himself and his own in- 
terest in the common concerns of the partnership, he 
may properly be deemed a principal, and so far as he 
acts for his partners he may as properly be deemed an 
agent. The principal distinction between him and a 
mere agent is that he has a community of interest 
with the other partners in the whole property and 
business and responsibilities of the partnership, 
whereas an agent, as such, has no interest in either. 
Pothier considers partnership as but a species of man- 
date, saying contrauctus societatis, non secus ac contrac- 
tus mandati."’ Afterward, in discussing the reasons 
and limits of the rule by which one may be charged as 
a partner by reason of having received part of the 
profits of the partnership, Mr. Justice Story observed 
that the rule was justified, and the cases in which it 
had been applied reconciled, by considering that ‘a 
participation in the profits will ordinarily establish the 








existence of a partnership between the parties in favor 
of third persons, in the absence of all other opposing 
circumstances,’’ but that it is not ‘‘to be regarded as 
any thing more than mere presumptive proof thereof, 
and therefore liable to be repelled and overcome by 
other circumstances, and not as of itself overcoming or 
controlling them,” and therefore that, ‘‘if the partici- 
pation in the profits can be clearly shown to be in the 
character of agent, then the presumption of partner- 
ship isrepelled.”’ Andagain: ‘The true rule ex equo 
et bono, would seem to be that the agreement and in- 
tention of the parties themselves should govern all the 
cases. If they intended a partnership in the capital 
stock, or in the profits, or in both, then that the same 
rule should apply in favor of third persons, even if the 
agreement were unknown tothem. And on the other 
hand, if no such partnership were intended between 
the parties, then that there should be none as to third 
persons, unless where the parties had held themselves 
out as partners to the public, or their conduct operated 
as a fraud or deceit upon third persons.”’ Story Partn., 
$$ 1, 38, 49. 

Baron Parke (afterward Lord Wensleydale) appears 
to have taken much the same view of the subject as 
Mr. Justice Story. Both in the Court of Exchequer 
and in the House of Lords he was wont to treat the lia- 
bility of one sought to be charged as a dormant part- 
ner for the acts of theactive partners as depending on 
the law of principal and agent. Beckham v. Drake 
(1841), 9 Mees. & W. 79, 98; Wilson v. Whitehead (1842), 
10 id. 503, 504; Ernest vy. Nicholls (1857), 6 H. L. Cas. 
401, 417; Cow v. Hickman (1860), 8 id. 268, 312. And in 
Cox v. Hickman he quoted the statements of Story and 
Pothier from Story on Partnership, section 1, above 
cited. 

In that case two merchants and copartners, becom- 
ing embarrassed in their circumstances, assigned all 
their property to trustees, empowering them to carry 
on the business and to divide the net income ratably 
among their creditors (all of whom became purties to 
the deed), and to pay auy residue to the debtors, the 
majority of the creditors being authorized to make 
rules for conducting the business or to put an end to it 
altogether. 

The House of Lords, differing from the majority of 
the judges who delivered opinions at various stages of 
the case, held that the creditors were not liable as part- 
ners for debts incurred by the trustees in carrying on 
the business under theassigument. ‘The decision was 
put upon the ground thatthe liability of one partner 
for the acts of his copartner is in truth the liability of 
a principal for the acts of his agent; that a right to 
participate in the profits, though cogent, is not conclu- 
sive, evidence that the business is carried on in part 
for the person receiving them, and that the test of his 
liabiiity as a partner is whether he has authorized the 
managers of the business to carry it on in his behalf. 
Cox v. Hickman, 8 H. L. Cas. 268, 304, 306, 312, 313, 
nom. Wheatcroft v. Hickman, 9 C. B. (N. 8.) 47, 90, 92, 
98, 99. 

This new form of stating the general rule did not at 
first prove easier of application than the old one, for in 
the first case which arose afterward one judge of three 
dissented (Kilshaw v. Jukes, 3 Best. & S. 847), and in 
the next case the unanimous judgment of four judges 
in the common bench was reversed by four judges 
against two inthe Exchequer Chamber. Bullen v. 
Sharp, 18 C. B. (N. 8.) 614; L. R., 1 C. P. 86. And as 
has been pointed out in Jater English cases, the refer- 
ence to agency as a test of partnership was unfortu- 
nate and inconclusive, inasmuch as agency results from 
partnership rather than partnership from agency. 
Kelly, C. B., and Cleasby, B., in Holme v. Hammond, 
L. R., 7 Exch. 218, 227, 233; Jessel, M. R., in Pooley v. 
Driver, 5 Ch. Div. 458, 476. Such atest seems to give a 
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synonym, rather than a definition, another name for 
the conclusion rather than a statement of the premises 
from which the conclusion is to be drawn. To say that 
a person is liable as a partner, who stands in the rela- 
tion of principal to those by whom the business is act- 
ually carried on, adds nothing by way of precision, for 
the very idea of partnership includes the relation of 
principal and agent. 

In the case last above cited Sir George Jessel said: 
“You cannot grasp the notion of agency, properly 
speaking, unless you grasp the notion of the existence 
of the firm as a separate entity from the existence of 
the partners, 1 notion which was well grasped by the 
old Roman lawyers, and which was partly understood 
in the courts of equity.’’ And in a very recent case 
the Court of Appeals of New York, than which no 
court has more steadfastly adhered to the old form of 
stating the rule, has held that a partnership, though 
not strictly a legal entity as distinct from the persons 
composing it, yet being commonly so regarded by men 
of business, might be so treated in interpreting acom- 
mercial contract. Bank v. Thompson, 121 N. Y. 280. 

In other respects however the rule laid down in Cow 
v. Hickman has been unhesitatingly accepted in Eng- 
land, as explaining and modifying theearlier rule. Jn 
re English & J/rish Society, 1 Hem. & M. 85, 106, 107; 
Mollwo v. Court of Wards, L. R., 4 P. C. 419, 435; Ross 
v. Parkyns, L. R., 20 Eq. 331, 385; Ex parte Tennant, 6 
Ch. Div. 303; Ex parte Delhusse, 7 id. 511; Badeley v. 
Bank, 38 id. 238. See also Davis v. Patrick, 122 U.S. 
138, 151; Eastman v. Clark, 53 N. H. 276; Wild v. Dav- 
enport, 48 N. J. Law, 129; Seabury v. Bolles, 51 id. 103; 
52 id. 413; Morgan v. Farrel, 58 Coun. 415. 

In the present state of the law upon this subject it 
may perhaps be doubted whether any more precise 
general rule can be laid down than, as indicated at the 
beginning of this opinion, that those persons are part- 
ners who contribute either property or mouey to carry 
on a joint business for their common benefit, and who 
own and share the profits thereof in certain propor- 
tions. If they do this the incidents or consequences 
follow that the acts of onein conducting the partner- 
ship business are the acts of all; that each is agent for 
the firm and for the other partuers; that each receives 
part of the profits as profits, and takes part of the fund 
to which the creditors of the partnership have a right 
to look for the payment of their debts; that all are lia- 
ble as partners upon contracts made by any of them 
with third persons within the scope of the partnership 
business, and that even an express stipulation between 
them that one shall not be so liable, though good be- 
tween themselves, is ineffectual as against third per- 
sons. And participating in profits is presumptive but 
not conclusive evidence of partnership. 

In whatever form the rule is expressed, it is univer- 
sally held that an agent or servant, whose compensa- 
tion is measured by a certain proportion of the profits 
of the partnership business, is not thereby made a part- 
nerinany sense. So an agreement that the lessor of 
an hotel shall receive acertain portion of the profits 
thereof by way of rent does not make him a partner 
with the lessee. Perrine v. Hankinson, 11 N. J. Law, 
181; Holmes v. Railroad Co., 5 Gray, 58; Beecher v. 
Bush, 45 Mich. 188. And it is now equally well settled 
that the receiving of part of the profits of «commer- 
cial partnership, in lieu of or in addition tu interest, 
by way of compensation for a loanof money, has of it- 
self no greater effect. Wilson v. Edmonds, 130 U.S, 
472, 482; Richardson v. Hughitt, 76 N. Y. 55; Curry v. 
Fowler, 87 id. 33; Cassidy v. Hall, 97 id. 159; Smith v. 
Knight, 71 Il. 148; Williams v. Soutter, 7 Lowa, 435, 446; 
Smelting Co. v. Smith, 18 R. 1. 27; Mollwo vy. Court of 
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Wards, and Badeley v. Bank, above cited. 

In some of the cases most relied on by the plaintiff, 
the person held liable as a partuer furnished the whole 
capital ou which the business was carried on by an- 








other, or else contributed part of the capital and took 
an active part in the management of the business. 
Beauregard v. Case, 91 U. 8S. 184; Hackett v. Stanley, 
115 N. Y. 625, 627, 628, 633; Pratt v. Langdon, 12 Allen, 
544; 97 Mass. 97; Rowland v. Long, 45 Md. 439. And 
in Mollwo v. Court of Wards, above cited, after speak- 
ing of a contract of loan and security, in which no 
partnership was intended, it was justly observed: “If 
cases shouid occur where any persons, under the guise 
of such an arrangement, are really trading as princi- 
pals, and putting forward, as ostensible traders, others 
who are really their agents, they must not hope by 
such devices to escape liability, for the law, in cases of 
this kind, will look at the body and substance of the 
arrangements, and fasten responsibility on the parties 
according to their true and real character.” L. R., 
4 C. P. 438. But in the case at bar no such element is 
found. 

Throughout the original agreement and the renew- 
als thereof, the sum of $10,000 paid by Perry to the 
partnership, and for which they gave him their prom- 
issory notes, is spoken of as a loan, for which the part- 
nership was to pay him legal interest at all events, and 
also pay him one-tenth of the net yearly profits of the 
partnership business, if those profits should exceed the 
sum of $10,000. The manifest intention of the parties, 
as apparent upon the face of the agreements, was to cre- 
ate the relation of debtor and creditor, and not that of 
partners. Perry’s demanding and receiving accounts 
and payments yearly was in accordance with his right 
asacreditor. Thereis nothing ia the agreement it- 
self, or in the conduct of the parties, to show that he 
assumed any other relation. He never exercised any 
control over the business. The legal effect of the in- 
strument could not be controlled by the testimony of 
one of the partners to his opinion that ‘it was capital 
he had in the business the same as ours; we owed it to 
him; of course we owed it to him if we did not lose it.” 

Upon the whole evidence a jury would not be justi- 
fied in inferring, on the part of Perry, either “ actual 
participation in the profits as principal,’ within the 
rule as laid down by this court in Berthold v. Gold- 
smith, or that he authorized the business to be carried 
ou in part for him or on his behalf, within the rule as 
stated in Cow v. Hickman and the later English cases. 
There being no partnership in any sense, aud Perry 
never having held himself out as partner to the plain- 
tiff or to those under whom he claimed, the Cireuit 
Court rightly ruled that the action could not be main- 
tained. Pleasants v. Fant, 22 Wall. 116; Thompson v. 
Bank, 111 U. 8. 529. 

Judgment affirmed. 

Mr. Justice Brown, not having been a member of the 
court when this case was argued, took no part in its 
decision. 

—_——______ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

MARRIAGE—VALIDITY—PARENT AND CHILD—RIGHT 
TO EARNINGS.—(1) The fact that a minor resident in 
Massachusetts is married in another State, to evade 
the provision of the Massachusetts law requiring the 
father's consent to the marriage of a minor son, does 
not invalidate the marriage. The general rule of law 
is that marriage contracted elsewhere, if valid where 
it is contracted, is held valid here, although the par- 
ties intended to evade our laws, unless the statutes de- 
clare such a marriage void, or the marriage is one 
deemed *‘ contrary to the law of nature, as generally 
recognized in Christian countries.’’ Com. v. Lane, 115 
Mass. 458; Sutton v. Warren, 10 Metc. (Mass.) 451; 
Com. v. Hunt, 4 Cush. 49. The consequences of this 
marriage must be the same as if it had been solemnized 
in this Commonwealth. (2) The real question is, 
whether, when a minor son marries without the con- 
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sent of his father, and the father never consents to it, 
and needs the son’s wages for his support and the sup- 
port of his family, the father is entitled to the son’s 
wages during minority in preference to the wife, who 
also needs the wages for her support. The ruling was 
that the ‘ wife would be entitled as of right to receive 
support from” her husband, and that he ‘*‘ would be 
entitled as of right to such portion of his wages as to 
enable him to support his wife; that the father could 
only claim the rest.” It seems to be settled that the 
marriage of a minor son, with the consent of his 
father, works an emancipation; and it is not clear that 
the marriage of a minor son without the father’s con- 
sent does not have the same effect, although the decis- 
ion in White v. Henry, 24 Me. 531, is contra. It has 
been said that “the husband becomes the head ofa 
new family. Hisnew relations to his wife and chil- 
dren create obligations and duties which require him 
to be master of himself, his time, his labor, earnings and 
conduct.’”’ Sherburne v. Hartland, 37 Vt. 528. There 
seems to be little doubt that when an infant daugh- 
ter marries she is emancipated from the control of her 
parents. Aldrich v. Bennett, 63 N. H. 415; Burr v. 
Wilson, 18 Tex. 367; Porch v. Fries, 18 N. J. Eq. 204; 
Rex v. Wilmington, 5 Barn. & Ald. 525; Rex v. Ever- 
ton, 1 East, 526; Northfield v. Brookfield, 50 Vt. 62. 
See however Babin v. Le Blanc, 12 La. Ann. 367. The 
meaning of emancipation is not that all the disabilities 
of infancy are removed, but that the infant is freed 
from parental control, and has a right to his own earn- 
ings. In Taunton v. Plymouth, 15 Mass. 204, it was in- 
timated that the marriage of an infant son with the 
consent of the father entitled the son to his own earn- 
ings for the support of his family ; and in Davis v. Cald- 
well, 12 Cush. 512, it was said that an infant husband 
is liable for necessaries furnished for himself and 
his family. It is clear, we think, thatit is the duty of 
an infant husband to support his wife, and that if he 
have property and a guardian, it is the duty of the 
guardian to apply the income, and so far as is ueces- 
sary, the principal, of his ward’s property, to the 
maintenance of his ward and his family, under Public 
Statutes, chapter 139, section 30. We are of opinion 
that these considerations make it necessary to hold 
that an infant husband is entitled to his own wages, so 
far as they are necessary for his own support and that 
of his wife and children, even if he married without 
his father’s consent, and that the ruling of the court 
was sufficiently favorable to the defendant. Whether 
sound policy does not require that in every case in 
which the marriage is valid an infant husband 
should be entitled to all his earnings need not now be 
decided. Mass. Sup. Jud. Ct., June 24, 1892. Com 
monwealth v. Graham. Opinion by Field, C. J. 


STATUTE—** WOODEN STRUCTURE OR ERECTION OF A 
MOVABLE OR TEMPORARY CHARACTER’’—BUILDER’S 
PAY-OFFICE ON WHEELS.—The respondents, who were 
builders, had in the forecourt of their premises a 
wooden shed used as a pay-office, and fitted with a 
window, from which the workmen were paid. The 
shed was placed upon iron wheels, so that it could be 
moved about and used wherever required. Held, that 
this was nota ‘*‘ wooden structure or erection of a mov- 
able or temporary character’’ within the meaning of 
section 13 of the Metropolitan Building Act of 1882, so 
as to require a liceuse from the county council. The 
Legislature never intended that every thing which 
might be called a wooden structure of a movable char- 
acter should come within the provisions of a section 
which requires such a structure to be licensed. A dog- 
kennel is a wooden structure of a movable character, 
and so isa large van for removing furniture, which 
would be much larger than this structure which 
the magistrate found to be « pay-office on wheels. It 
was quite open to the magistrate to find as he did, and 
I think he was right in so finding. (By Pollock, B.) I 











think that prima fucie a wooden shed on wheels is not 
a structure such as is pointed at by these words. I do 
not mean that people are to be allowed to evade the 
act by building on wheels. I can conceive that a build- 
ing, though resting on wheels, might be clearly within 
the scope of this section. But in each case we must be 
guided in our decision by the apparent intention with 
which the structure was made. This is the principle 
on which Hall v. Smallpiece, 59 L. J. 79, M. C., was de- 
cided. There a steam roundabout on wheels was held 
not to be within this section, not because a structure 
ov wheels cannot be within the section, but because, 
when you looked at the purpose for which it was made, 
it was evident that it was not the sort of structure to 
which the section was meant toapply. It is plain that 
the magistrate thought that this box on wheels was a 
structure intended merely to be used as part of a build- 
er’s plant wherever required, and was not within the 
mischief of the section. I decline to hold otherwise. 
(By Williams, J.) May 3, 1892. London County Coun- 
cil vy. Pearce. 66 L. T. Rep. (N. 8S.) 685. 


——__>—___——_ 


CORRESPONDENCE. 





CONSTRUCTIVE SERVICE OF SUMMONS, 
Editor of the Albany Law Journal: 

Allow me to call attention to an error the Court of 
Appeals have fallen into in construing section 440 of 
the Code of Civil Procedure, in Matter of Field, 131 N. 
Y. 184. Itis there held that an order for constructive 
service of summons need not provide for publication 
or delivery of copy without the State of New York, in 
the alternative; that, on the contrary, the order may 
direct the former method, without more, or may di- 
rect the latter method, without more. The opinion 
admits that the grammatical reading requires the or- 
der to express the option, but yields to * protests” and 
“discontent,” in overruling Ritten v. Griffith, ete. 

The error appears bere: If plaintiff takes an order 
providing exclusively for delivery without the State, he 
cannot whether or when the court has obtained juris- 
diction, in case of failure to appear; for, by section 
441, he must wait, after delivery, ‘‘ a time equal to that 
prescribed for publication,’’ which time, it appears 
from section 440, is a time “specified’’ (in the order) 
“which the judge deems reasonable, not less than 
[once a week for] six successive weeks.” 

Yours truly, 


New York, Aug. 4, 1892. A SUBSCRIBER. 





OVERBEARING JUDGES. 


Editor of the Albany Law Journal: 

I have read with satisfaction and full approval the 
letter of ‘‘A Subscriber”? in your issue of this date. I 
am glad that some one has had the frankness to speak 
publicly of that overbearing and offensive demeanor of 
the judges ou the bench from which every lawyer at 
this bar has suffered, and I wish toadd my testimony 
to the justice of the complaint, which indeed is very 
commouly heard in conversation among members of 
the bar. Almost without exception, the judges seem 
to forget that counsel appearing before them are dis- 
charging a duty as high as their own, and that they 
not only may profitably, butare bound to hear and at- 
tend respectfully to what counsel think it their duty 
to say insupport of clients’ rights. I have not suf- 
fered specially, and have no particular grudge, but I 
have sat by on more than one occasion within the past 
few months and heard and seen judges on the bench 
accord treatment to reputable counsel in the discharge 
of their duty which made my blood boil with indigna- 
tion. It is true that the submission of the bar is partly 
responsible; a little of Erskine’s spirit would do much 
to check the abuse, but this is no excuse for the judges. 

New York, July 30, 1892. AMIcUs CURI. 
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CURRENT TOPICS. 

NDER the heading, ‘‘ How to Get the Best of 
U It,” the Rev. Edward Everett Hale, in the 
Christian Union, deals pleasantly with the problem 
of getting the best out of life, in a physical and a 
mental sense, illustrated by an account of his own 
personal habits. Mr. Hale’s programme is ten hours of 
sleep (one after dinner), six meals (an hour at break- 
fast), six miles walk or ten miles drive, three hours 
work, and no work when the brain is tired (how can it 
get tired with this amount of work?), and no work in 
the evening, but amusement and visiting instead, 
This is the programme of a life of leisure. We will 
not disturb the genial Doctor in his long sleeps by 
recalling Benjamin Franklin’s citation of the only 
class of animals that need so much as nine hours, 
He seems to be a disciple of the renowned 
squire, Sancho Panza, who said, ‘‘ Blessed be the man 
who invented sleep!” and to echo Macbeth’s re- 
morseful reflections against him who murders it, 
and those eastern people who say that it is as 
wrong to interrupt one’s sleep as his prayers. He 
remarks that although Napoleon ‘ got along” with 
four hours sleep, he died at fifty-two, and his health 
had been broken for five years. Very true, but how 
much he accomplished by lying awake at night, and 
what a mark his gigantic personality has left in his- 
tory and on the countries over which he strode! 
Most professional men are fortunate to get eight 
hours, and think eight hours a plenty. It is but 
just to the Doctor to explain that his six meals are 
not all heavy. Three are mere stomach-stayers. He 
is at leisure at his breakfast — an hour for that, and 
considering that he has a cup of coffee before, on 
rising, he must either eat or talk a good deal at this 
meal. The more talk the better, especially if it is 
his talk, or that of ‘‘ The Professor,” we should say. 
The hours not accounted for in sleeping, eating or 
working, that is to say, probably some eight, are 
occupied with loafing, amusements, exercise, read- 
ing, seeing visitors and attending to matters of busi- 
ness, This is really an ideal life — for those whose 
ideal itis. To say nothing of the work-a-day world, 
the intellectual world cannot be carried on by men 
who spend ten hours in sleep and only three in work. 
No statesman, lawyer, physician, editor, inventor or 
ruler can gain much headway or make much of a 
mark on his generation on this scheme of life. Nor 
do we believe that the best brain work has ever been 
done by those who have worked but three hours a 
day. Men have usually produced their best when 
at work twice as hard as that. The brain needs ex- 
ercise just as much as the teeth, and as the latterin 
modern times decay from lack of hard grinding, so 
the former gets flabby from lack of use. How in- 
tellectual men deteriorate when they retire from act- 
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ive life! Probably the secret of the Doctor’s short 
work-hours may be found in his observation: 
‘*While you work, stick steadily to what you have 
in hand, if you can. Nothing is more fatiguing 
than a change of subjects.” Herein we disagree 
with him. Of course it may well be fatiguing to stick 
to one subject for more than three hours at a time, 
but we find nothing more restful than a change of 
subjects. If you desire to break an anvil, keep ham- 
mering on the same spot. It rests alawyer to change 
briefs in study, and we can imagine that it must be 
very tiresome to a lawyer to try or to a judge to 
hear one class of cases all the time. It will give Dr. 
Hale’s numerous readers and admirers pleasure to 
learn that he can live with so little work and take 
so much sleep. But his article would have made 
Lord Brougham and would make Mr. Gladstone 
smile and sigh. The world is full of great states- 
men, lawyers, authors and editors who work from 
two to three times as long, and sleep only from 
four-fifths to half as much, and yet are older than 
Dr. Hale and just as healthy. At one point we cor- 
dially agree with him, and that is in the advisability 
of not working at night. If a man uses his brain seri- 
ously at night he cannot sleep eight hours, and eight 
hours sleep every night is the basis of health and 
mental happiness. As for that nap of an hour after 
dinner, we regard it as positively deleterious; ten or 
fifteen minutes is a great deal better. Long naps are 
a good deal like prayers — the latter are no more ef- 
fectual ‘than short ones, and probably weary the 
being addressed. The good Doctor calmly con- 
cludes: ‘*You can and will rule body and mind 
with absolute control, if you choose.”’ Oh! can you? 
This will be good news to the lawyer who is trying 
cases six or eight hours a day in the foul air of a 
court-room; to the physician, broken of his rest 
night after night, with the responsibility of human 
lives on his anxious mind; .o the editor, puzzled 
by the problem how to fill up his next day’s col- 
umns; to the struggling author, with a sick wife and 
seven children, and hardly enough in the till to buy 
postal stamps to send his MS. on its uncertain quest 
for a publisher. Jt will be doubted by many that 
the Doctor’s plan of life is the way ‘‘ to get the best 
of it.” It will occur to many that man is not a mere 
dumb animal, who may without reproach sleep and 
eat more than half his existence. 

The commutation of the sentence of the murderer, 
H. Clay King, in Tennessee, gives rise to several re- 
flections. In the first place, to name a child after 
the ‘‘ Mill Boy of the Slashes ” seems equivalent to 
an insurance of his life, for this is the second of that 
name who has narrowly escaped a violent death 
within a few weeks, notwithstanding the enormity 
of ‘‘ parting the name in the middle.” Secondly, 
if there ever was a case of unmitigated ruffianism it 
was this man’s offense. He led a very unworthy 
life, full of the elements of disorder and violence, 
and defiant of the laws of social decency, and in 
cold blood shot down and killed the lawyer who 
had been employed against him. He had not even 
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the poor excuse of having been beaten by his vic- 
tim’s efforts. He was the successful party, and 
when the lawyer of the defeated party walked 
toward him in a friendly way, offering to shake 
hands, the man who disgraces the name of Henry 
Clay deliberately murdered him. Perhaps he was 
drunk, as we believe he frequently was, but at any 
rate he was sober enough to shoot straight. Per- 
haps he was emotionally insane, but at any rate he 
was sane enough to be ready himself and to take his 
victim unaware and unresisting. At all events, a 
jury of his own people, in that very emotional re- 
gion, found him guilty. He richly deserved hang- 
ing. Why was he not hanged?) What excuse for 
his deed or ground for leniency has been urged? 
None whatever, so far as we can learn. Buta horde 
of highly respectable people, including a presiden- 
tial candidate, have written sympathetic letters,and 
the governor has seen fit to regard their baseless 
and impolitic urgency. The fellow will undoubt- 
edly be pardoned in a few years, unless by the com- 
passion of the prison officials he is allowed sooner 
to drink himself to death. But in the third place, 
there is unquestionably a popular abhorrence of cap- 
ital punishment in the case of any person of high 
standing and influence. Because this is so, and be- 
cause it is wrong and dangerous to keep on foot a 
punishment deemed fit only for poor and obscure 
persons, we deem it the best policy for the State to 
abolish capital punishment. The wonder is that 
King was ever convicted. It is said he narrowly 
escaped lynching. We think lynching him would 
have been less demoralizing than this commutation, 
for it would at least have shown that rude justice is 
no respecter of persons. One of the last official acts 
of a late governor was to go cruising with a 
homicide and to pardon a murderer at_ his 
request to express his sense of obligation for the 
hospitality. King’s turn will soon come, and he will 
be let loose on the community, with that pistol 
tattooed on his wrist, quite capable of killing some 
other lawyer for doing his official duty. It would 
be far better to abolish capital punishment and take 
away the pardoning power in such cases. If it 
should appear that a prisoner is innocent, he should 
not be pardoned, for he has done no wrong, but he 
should be sct free on the judgment of a court in ex- 
ecution of a verdict of a jury. We regard the gov- 
ernor’s conduct in this case as only one degree less 
ill-judged than the Massachusetts practice of par- 
doning two life-convicts on every Thanksgiving. 


The test case, brought to decide the constitution- 
ality of the new Apportionment Act in this State, 
was argued at Buffalo before the extraordinary Gen- 
eral Term convened by the governor, on Tuesday of 
last week, by Mr. C. E. Kiehle, city attorney of 
Rochester, for the appellant, and Mr. W. A. Suti- 
erland, of Rochester, for the respondent. The ar- 


guments were able and exhaustive, and were listened 
to by the editor of this journal with deep interest. 
The four points on which the act is attacked were 
specified in this journal in some remarks on Judge 








Rumsey’s disposition of the case at Special Term. 
The point that the census could be lawfully taken 
only in 1885 was answered by the argument that 
the provision is merely directory, and that the lan- 
guage, ‘at the end of every ten years thereafter,” 
does not necessarily imply that it must be taken in 
the tenth year. This argument however necessi- 
tates the awkward problem whether the next cen- 
sus, if this one is lawful, must be taken in 1895 or 
in 1902, and if carried to its logical conclusion may 
result in throwing the whole census scheme out of 
gear in point of time. It was contended, with con- 
siderable force, that ‘At the end of ten years ” after 
1875 does not mean seventeen years thereafter. But 
of course if the provision is purely directory, that is 
the end of the discussion. The omission to provide 
for the event of non-compliance however does not 
necessarily render a constitutional provision diree- 
tory, for that reasoning would justify a judge in 
sitting beyond the end of his term, because the Con- 
stitution does not say he shall not. It is contended 
however that this doctrine is not applicable to the 
provisions of a Constitution to the same extent as in 
the case of mere statutory directions, and that in a 
matter of such radical importance as the regulation 
of the basis of representation in the Legislature the 
directions must be construed to be mandatory. On 
the second point, that the act was not passed ‘at 
the next session”? —that those words imply the next 
regular, and not an extraordinary session —it was 
argued that asthe Constitution provides for both 
kinds of sessions, and does not specify which is in- 
tended fer this purpose, either will answer. There 
is a good deal of force in the contention that as in 
the Constitution of 1846 the words in question were 
immediately followed by the words, “and at no 
other time,” and that these words are omitted from 
the present Constitution, it is evident that this pro- 
vision is also merely directory. On the other hand, it 
is argued that the governor might postpone or per- 
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haps defeat the object of the census by calling an 
extraordinary session, and omitting to specify this 
as a subject of legislation. It was also urged that an 
extraordinary session is always considered an ap- 
pendage to and practically a part of the last regular 
session, and not as an independent session, and that 
this is evidenced by the publication of the Session 
Laws, the acts passed at the extraordinary sessions 
nov being published separately, but embraced and 
numbered with those of the last regular session, 
Thus if extraordinary sessions were otherwise con- 
sidered, our sessions would now number some one 
hundred and twenty-five instead of one hundred and 
fifteen. On the third point, the non-exclusion of 
‘* persons of color not taxed,” it was contended by 
the appellant, that the constitutional provision is 
void because in conflict with the fourteenth amend- 
ment to the Federal Constitution. This was an- 
swered, and it seemed to us conclusively, by the ar- 
gument that although the Federal Constitution for- 
bids any restriction of the right to vote on account 
of race or color, this does not imply the right of 
every race and color to enumeration as a basis of rep- 
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resentation in the Senate; that the State, while not 
prohibiting anybody from voting on this ground, 
might lawfully have enacted, for example, that the 
basis of representation should be the adult male pop- 
ulation. Finally, the claim of gross inequality in 
awarding four assemblymen in several instances of 
counties of considerably smaller population than 
others to which only three were conceded, was an- 
swered by the argument that in the absence of any 
charge of fraud, this is purely discretionary with the 
Legislature, even if mistaken or unjust. To which 
the reply was that in such cases the census is the 
sole criterion for action, the Constitution is impera- 
tive, and in cases where there are seven to be divi- 
ded between two counties, the more populous county 
must be awarded the odd member. The argument 
of the respondent on this point was supported by 
citation of the recent decisions of the Wisconsin and 
Michigan Supreme Courts. The questions thus 
raised are all important, but the last must be con- 
sidered the gravest and most likely to recur. 

A misprint is hardly worth noticing unless it makes 
the writer say just the contrary of what he wrote or 
intended. Such a one occurred in our remarks last 
week on the decision of Judge Rumsey in the ap- 
portionment case, Where we are made to say, in the 
twelfth line of the opening current topic, that ‘‘the 
question is not one of power,” of course we meant 
tu say “the question is only one of power.” As it 
stands it grievously misrepresents the Judge. 


an ~ — 


NOTES OF CASES. 

N Re Franklin’s Estate, Supreme Court of Penn- 
sylvania, July 13, 1892, it was held that in the 
absence of an express grant of power, a municipal 
corporation cannot accept and hold property upon 
a purely private trust, and its acceptance of a 
legacy under a void bequest does not make the 
corporation a trustee for the residuary legatees as to 
the money so received. The court said: ‘*The 
ground upon which the appellants invoked the 
jurisdiction of the Orphans’ Court was that the city 
of Philadelphia, having received a legacy from the 
executors of Dr. Franklin under a void bequest, a 
trust thereupon resulted in favor of his residuary 
legatees as to the money so received, of which the 
city, ipso facto, became trustee, and as such, subject 
to the jurisdiction of that court. It is not denied 


that the city received the legacy upon the trusts 
declared in the will of Dr, Franklin, and it may be 
admitted for the present purpose that the trust for 
accumulation was illegal, and the bequest for that | 


reason void. It does not necessarily follow that 
the fund was impressed, in the hands of the city, 
with a trust in favor of the residuary legatees or 
the legal representatives of the testator, or that the 
city, in virtue of its acceptance of it, became a 
trustee for the appellants, and as such, liable to ac- 
count to them in the Orphans’ Court. The relation 
of trustee and cestui que trust involves duties, obli- 
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gations and liabilities upon the one side as well as 
rights upon the other, and therefore it is that the 
question whether that relation has been established 
must depend primarily upon a question of capacity 
or passive power to accept the trust and assume the 
obligations inseparable from it. Accordingly it has 
been laid down generally that a trustee should be a 
person capable of taking and holding the legal 
estate, and possessed of natural capacity and legal 
ability to execute the trust. 1 Lewin Trusts, chap. 3, 
If the city of Philadelphia had not capacity to 
take the fund and administer it for the benefit of 
the residuary legatees of Dr. Franklin, it could not, 
and never did, become their trustee in respect to it. 
A municipal corporation, like a private corporation, 
is a legal entity, existing only in contemplation of 
law and in virtue of law. Being the creature of 
law, it can have only those capacities which are 
imparted, and exercise only those powers which 
are expressly or by neeessary implication granted 
to it. Its objects being governmental, its appro- 
priate functions are all necessarily governmental. 
In the absence therefore of an express grant of 
power to accept and hold property upon purely 
private trusts, and to execute such trusts, it can no 
more do so than can a nonentity. Indeed as to 
every thing dehors its legitimate field of operations, 
it is as if it were not. Instances are not wanting in 
which municipal corporations have executed trusts 
committed to them by private persons, but these 
have been for public purposes, germane to the ob- 
jects of the corporation, and they have been upheld 
for that reason. Commenting upon Gloucester v. 
Osborn, 1 H. L. 285, in which it was said that a 
municipality may take and hold for purposes alto- 
gether private, Sharswood, J., said in Philadelphia 
v. Fox, 64 Penn. St. 169: ‘But the administration 
of such trusts, and the consequent liabilities incur- 
red, are altogether inconsistent with the public 
duties imposed upon the municipality. It could 
hardly be pretended I think in this country that it 
could be a trustee for the separate use of a married 
woman to educate the children of a donor or testa- 
tor, or to accumulate for the benefit of particular 
persons, It certainly is not compellable to execute 
such trusts, nor does it seem competent to accept 
and administer them.’ The same thought was evi- 
dently in the mind of the court in Mayor v. Elliott, 
3 Rawle, 170. It has not been shown that the city 
of Philadelphia was expressly authorized by its 
charter to accept and administer trusts for other 
than public purposes, germane to the objects for 
which it was created; and as its agents could not 
commit it beyond the scope of its powers, which is 
necessarily the utmost limit of their powers, it fol- 
lows that when they received the legacy from Dr. 
Franklin’s executors they did not thereby and for 
it accept a trust in favor of the residuary legatees. 
That a resulting trust and the consequent duties 
of the trustee are not necessarily dependent upon 
the intention of either the donor or trustee, but 
may be implied independently of and contrary to 
both, does not militate against this proposition. 
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Where a trust is implied contrary to intention, as 
would be the case here, the implication is a fiction 
of the law invented to prevent a failure of justice. 
But the law will not resort to a fiction that will de- 
feat its own policy by converting into a trustee a 
municipal corporation from which it has, for the 
public good, withheld capacity to accept and 
administer the trust. The relation of trustee and 
eestui que trust never having been established be- 
tween the city of Philadelphia and the residuary 
legatees, it follows that the Orphans’ Court bas not 
jurisdiction to compel the former to account to the 
latter.” 


In Stever v. People’s Mut. Ace. Ins, Ass'n of Pitts- 
burgh, Supreme Court of Pennsylvania, July 19, 
1892, it was held that one cannot, under an acci- 
dent policy, recover as for the loss of a foot, where 
by reason of an injury to his back he is deprived of 
use of his leg, except when wearing an artificial 
support for his body. The court said: ‘‘ It is only 
for the loss of a foot that there can be any recovery 
of any kind in this action. The policy insures only 
against ‘ bodily injury effected through involuntary, 
violent and accidental means.’ In the fifth of the 
numbered conditions, it prohibits any recovery of 
benefits for certain injuries, and for the results of 
disease, inthe following words: ‘ /ifth. The bene- 
fits and insurance under this certificate shall not 
extend to any bodily injury of which there shall be no 
external visible signs, nor to hernia, nor to any bodily 
injury happening directly or indirectly in con- 
sequence of any disease, nor to any death or dis- 
ability which may be wholly or in part attributable 
to disease or bodily infirmities existing prior to, or 
happening subsequent to, the date of this certificate, 
or poison in any form or manner, or the coming in 
contact with any poisonous substances, or any other 
sause, except where the injury is the proximate and 
sole cause of disability or death.’ It will be perceived 
therefore that the policy in suit insures only against 
involuntary, external, violent and accidental injuries, 
and not against disease of any kind, nor against 
disabilities which are the result, wholly or in part, 
of disease or bodily infirmities; and, for the pur- 
poses of the present case, the only injury for which 
there can be any recovery, within the terms of the 
policy, is the loss of one foot. Now in point of 
fact, as has been already stated, the plaintiff has 
not lost a foot. So far as the evidence goes, both 
his feet are in perfect natural condition. His left 
foot is the only one in question, and in reality it 
has received no injury of any kind, external or in- 
ternal. So far as all its physical functions are con- 
cerned as a member of his body, it is entirely 
capable of use, if the other parts of his body which 
can or may affect its use are in proper condition. 
It is not proved, or even alleged, that any of the 
muscles, tendons or nerves of the foot are injured 
in any manner. The source of the difficulty does 
not lie in the foot nor in the leg. It is in another 
part of the body, to-wit: the back. Just what the 
actual physical injury or difficulty was is not pre- 








cisely stated in the medical testimony. It is un- 
certain. It is supposed to be some injury to a 
muscle or ligament or nerve, or nerve center, or to 
the vertebre of the spinal column, The physicians 
have different theories regarding this subject, and 
none of them claims to know with certainty. * * 

* In such circumstances we do not see how he 
can be considered to have suffered the loss of a foot. 
He has neither lost a foot nor the use of it. He 
has it, and he constantly uses it, and therefore it 
cannot be said that because he is deprived of its 
use he is entitled to be considered as having lost 
the foot itself. If he had suffered an attack of 
permanent paralysis in the leg, and been thus de- 
prived of the use of his foot, he could not have 
recovered, as the cause of his disability would have 
been disease. If, when he removes the jacket, a 
paralytic condition ensues, is it not due to a dis- 
eased condition of the nerves of the back, and does 
that help his legal standing under the fifth clause 
of the conditions of the policy? We think not; 
but aside from that he has received surgical treat- 
ment for his injury which has been successful, and 
has enabled him to preserve the use of his foot, and 
the position is not tenable that he has lost his foot, 
within the meaning of the policy, because he has 
lost itsuse. Of course, if the foot had been cut off 
by the accident or by amputation, and he had been 
provided with an artificial substitute which he 
could use, he could recover; but that would be 
because he had literally brought himsc’f within the 
terms of the policy by actually losing his foot. 
But where, as here, he has not lost his foot, and it 
has not even been injured, and he is enabled to use 
it constantly by means of an appliance which pre- 
vents an injury in another part of his body from 
affecting the use of the foot, we are quite clear that 
there cun be no recovery under the contract of the 
parties as for the loss of a foot.” 


In Baker v. Witten, Supreme Court of Oklahoma, 
July 1, 1892, it was held that a wife has no implied 
authority to bind her husband to pay for medical 
treatment of his farm hand. The court said: ‘In 
the absence of express authority, the husband is not 
liable for the wife’s obligations, except for neces- 
saries. The term ‘necessaries’ means all such 
things as are proper and requisite for the sustenance 
of man, and embraces food, clothing, medicine and 
habitation, and to hold the husband these provisions 
must be consistent with his condition and estate. 
The obligation of the husband to support does not 
extend beyond his wife and own children, and a 
wife cannot make a binding contract on him to 
support even near relatives, as she is not, presum- 
ably, his agent for that purpose. Schouler Dom. 
Rel., § 71. The power of the wife to bind the hus- 
band on contract is based upon the grounds of 
agency, for she has no inherent power, as wife, to 
make a contract, even for necessaries, binding upon 
him, so that in all cases it must be made to appear 
that the contract was made with his assent, express 
or implied, or that it was for necessaries, or that 
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the contract was subsequently ratified or adopted 
by him, or he cannot be made liable. Tyler Inf., 
p. 360. A husband is never liable for agreements 
made by the wife without his consent, unless the 
circumstances are such as to raise the presumption 
or implication that the wife acts under his authority. 
Id., § 227. It is expressly admitted in the agreed 
statement of facts that Mrs. Baker had no authority 
from her husband to employ the plaintiff, or make 
any agreement to pay him. There are no circum- 
stances connected with the transaction from which 
such authority can be implied or presumed. Medi- 
cal attendance upon one not a member of or depend- 
ent upon the family for support cannot be classed 
as necessaries, and it is a well-settled doctrine that 
the master is not bound to provide medical assist- 
ance for an ordinary hired servant, unless he stip- 
ulates for it in the contract of hiring. 4 Wait Act. 
& Def. 400. It is contended that the wife is, in the 
absence of the husband, the head of the family, 
and, as such, has power to bind him. This propo- 
sition means nothing more or less than she is his 
agent by virtue of her marital relations; and the 
general rule prevails that an agent has implied 
power to bind his principal only as to such matters 
as are necessarily incident to the execution of the 
express power conferred. Medical services to a 
third person cannot be said to be necessarily inci- 
dent to the duties of carrying on a farm and looking 
after the houschold affairs in the absence of the 
husband. The wife could in no event, as the agent 
of the busband by virtue of the marital relations, 
bind him on any contract for which he would not 
have been primarily liable. Baker was not pri- 
marily liable for the services rendered by plaintiff 
to his hired servant The person treated by the 
physician was primarily liable for the reasonable 
value of said services, and if Mrs. Baker employed 
the plaintiff, and agreed to pay him, under the laws 
of Oklahoma she is liable for her contract; but we 
are unable to find any principle of law by which the 
defendant can be held liable for said services under 
the facts upon which said case was submitted and 
tried. The District Court erred in rendering judg- 
ment for the plaintiff and in overruling the motion 
for new trial.” 


—»___—__ 


COPY RIGHT—“DRAMATIC COMPOSITION ”— 
STAGE DANCE. 
UNITED STATES CIRCUIT COURT, SOUTHERN DISTRICT 
OF NEW YORK, JUNE 18, 1892. 


FULLER Vv. BEmIs.* 


A stage dance illustrating the poetry of motion by a series of 
graceful movements, combined with an attractive ar- 
rangement of drapery, lights and shadows, but telling no 
story, portraying no character and depicting no emotion, 
is not a “ dramatic composition ” within the meaning of 
the Copyright Act. 


Neygnity. Bill by Marie Louise Fuller against Min- 
nie Renwood Bemis for infringement of copyright. 
On motion for preliminary injunction. 





ov Fed. Rep. 926. 








The subject of the copyright was a stage dance, 
which is described in the following copyrighted com- 
position: 


“THE SERPENTINE DANCE, BY MARIE LOUISE 
FULLER. 


“Tableau 1. 


“Stage dark. Music. Valse. Dancer enters in the 
dark, unseen, and stands at back of stage. up center, 
Lights thrown suddenly from right and Jeft corner, 
first entrances, on dancercenter. Picture: Dress held 
high above head from the back and front. After the 
picture the dance begins, dancer still holding dress 
high above the head. The dancer, with slow, sliding, 
valse step, moves down toward the right corner, the 
two lights following like a medallion, then, with a 
backward movement to time of music, and several 
turns, reaches center again. Then the same down to 
left corner and back. Then with around movement 
from one side to the other, she dances down center to 
footlights, followed by several whirls or turns which 
bring dancer back to center. (All this time the dress 
is held up above the head behind asin the picture in 
the beginning.) She makes two turns, dropping dress, 
which the two whirls or turns bring into place. She 
takes dress upat each side, turns body from side to 
side, swinging dress from one side low in front to high 
at back, forming a half-umbrella shape over the head, 
first with one side of dress and then the other. (This 
movement can be termed the *‘ Umbrella Movement,’ 
and presents a beautiful stage effect.) The dancer 
stands at center, catches up dress at each side toward 
the bottom, holds it high at each side, and moves hands 
from right to left, imitating a spiral shape, dancing 
toward footlights. When reaching footlights, changes 
straight movement of arms, and keeping same motion, 
gives a rounding, swerving movement that causes 
dress to assume the shape of a large flower, the petals 
being the dress in motion. Then several quick turns 
up toward back (dress up on each side), quick run 
down stage to the center, and followed by several 
more whirls, and twining the skirt over both arms, 
drops on one knee, holding dress up behind head to 
form background. (This picture is a very graceful cli- 
max and finish to the first tableau of the dance.) Pic- 
ture. Lights off. Darkness. Lights up, and dancer 
gone. 

* (Finale of first tableau.) 


“Tableau II, 


“Stage dark. Music. Valse. Light thrown same 
as in first tableau, on dancer. Center of stage, up at 
back. Dancer picks updress at each side, whirls it 
over each arm frontwise untilit is held plain across the 
front, and feet are clearly seen, then a dancing step 
follows, after which the skirt is unwound, and lifting 
it up to back and down, the dancer advances toward 
footlights, lifting the dress up and down sidewise to 
represent the opening and closing of a huge flower. 
After reaching center down at footlights, she turns 
back to audience, and the light change to another 
color. Then by turning from right to left, and stoop- 
ing with each turn, and manipulating skirt from left 
to right and right to left, she forms a huge lily, turn- 
ing the body half around at each step; and same time 
dancing up to center at back, she turns, faces audi- 
ence, and lifting dress high from left to right and back 
with an upward movement, and bending body with 
each half turn, forms arose as_ falling to pieces, danc- 
ing down center to footlights, returning to back of 
stage afterward with several turns, then stands center, 
still fora moment, holding dress high at each side, 
then foran inward and outward movement in front 
the dress forms waves or breakers tike one sees in the 
surf ut the seashore. Dancer does this while dancing 











166 THE ALBANY LAW JOURNAL. 








toward front, then quickens and broadens the motion 
while dancing backward to the center, then a quick 
run down stage and back, picking up dress in front 
and holding it up, bends back to audience so that face 
can be clearly seen, holding dress up as background. 
(This whole tableau presents a dazzling and bewilder- 
ing fanciful picture.) Picture. Lights off. Lights up, 
and dancer gone. 
“(Finale of second tableau.) 


“Tableau 111. 


“Stage dark. Music. Light thrown onas in second 
movement. Dancer seen atcenter. Dress held up at 
each side. Picture fora moment. Lightsoff. Light 
on at back from upper right and left corners, making 
a stream of light across stage at back. Dancer stands 
directly in front of light, throws dress over arms, hold- 
ing them high, showing figure as in a spider's web. 
This may be called the ‘Spider’ or ‘Transparent’ 
movement or dance. Dance toright and back to left, 
then to center in front of light, holding dress in same 
position. Then stepping back, she dances in the 
stream of light, manipulating dress, bending low to 
right and left, making two turns when the back light 
is taken off and the front light thrown on. Dancer 
lifts dress high at each side, and makes detour of en- 
tire stage, imitating a huge butterfly. After this move- 
ment, which is finished up center at back, dancer 
turns back to audience, and bends back, looking at au- 
dience, then up again, turning, throws dress high upin 
front, forming circles running up and down in 
front, hiding the dancer, then dancing from left to 
right and right to left, down front, waving dress to 
and fro, following with several turns, sinks on stage, 
the dress falling over and completely hiding the 
dancer. Picture of dress; dancer apparently gone, 
disappeared. Lights off. Gas on. Dancer gone. 

**(Finish.)” 


After setting out the proceedings by which the copy- 
right was ohtained the bill proceeds: 

“And your orator shows, thatin and by the afore- 
said proceedings, she intended to obtain, hold and pos- 
sess, and now holds and possesses by virtue thereof, 
not only the sole and exclusive right and liberty to 
print and publish such dramatic composition, but also 
the sole and exclusive right to act, perform and repre- 
sent the said dramatic composition, and cause it to be 
acted, performed and represented, on any stage or 
public place, during the whole period for which the 
said copyright was obtained.” 

The bill then states that the said dramatic composi- 
tion was performed by the orator at Madison Square 
Theater, New York, with great success and pecuniary 
profit to her. It is then further averred: ‘That the 
cause of such success, fame and profit was the original- 
ity and extraordinarily novel nature of the incidents, 
scenes and tableaux of said composition, which con- 
sists of aseries of fantastic, graceful, anique, harmo- 
nious and highly pleasing dances, each of which por- 
trays or represents different characters, and all of 
which appeal to the sense of the beautiful and the ws- 
theticemotions. And your orator shows that this com- 
position was entirely novel and unlike any dramatic 
incident, scene or tableau known to have been hereto- 
fore represented on any stage, or invented by any au- 
thor, before your orator invented and composed the 
same in her said composition, and produced and repre- 
sented the same, as aforesaid. And the said composi- 
tion was, as soon as produced and represented by your 
orator, and ever since has been. and is now, regarded, 
whenever it has been witnessed, to be one of the most 
novel, attractive, and graceful and unique and _ beauti- 
ful incidents and productions ever represented on the 
public stage; that the playing of the said composition 
caused the same to become famous in all parts of the 





United States, and that said composition was repeat- 
edly produced and represented, by and for the advan- 
tage of your orator,in many cities of the United 
States, and everywhere to the great profit and credit 
of your orator.” 

The infringement complained of is the production 
by defendant of this ‘‘dramatic composition’’ upon 
the public stage, with merely colorable alterations. 


Isaac N. Falk, for complainant. 


Complainant’s creation is a ‘dramatic composi- 
tion ” within the meaning of Revised Statutes, section 
4952. A drama is generally regarded as being a compo- 
sition in which the action is not narrated or de- 
scribed, but represented. Drone Copyr. 587; Wand. 
Theaters, 451. A pantomime is a ‘‘dramatic piece,” 
within the meaning of 3&4 Wm. IV, chap. 15. Lee v. 
Simpson, 3 C. B. 871, 881. See also Russell v. Smith, 12 
Q. B. 235, 236. ‘A composition, in the sense in which 
that word is used in the act of 1856, is a written or lit- 
erary work invented and set in order. A dramatic 
composition is such a work in which the narrative is 
not related, but is represented by dialogue and action. 
* * * A pantomimeisaspecies of theatrical enter- 
tainment in which the whole action is represented by 
gesticulation, without the use of words. A written 
work, consisting wholly of directions set in order for 
conveying the ideas of the author on a stage or public 
place, by means of characters who represent the nar- 
rative wholly by action, is as much a dramatic compo- 
sition, designed or suited for public representation, as 
if language or dialogue were used in it to convey some 
of theideas. * * * Movement, gesture and facial 
expression, which address the eye only, are as much a 
part of the dramatic composition as is the spoken lan- 
guage, which addresses the ear only; and that part of 
the written composition which gives direction for the 
movement and gesture is as much a part of the compo- 
sition, and protected by the copyright, as is the lan- 
guage prescribed, uttered by the characters. And this 
is entirely irrespective of the set of the stage, or of the 
machinery or mechanical appliances, or of what is 
called,in the language of the stage, scenery, or the 
work of the scene painter.’’ Daly v. Palmer, 6 Blatchf. 
264, 268. 


Alexander & Green, for defendant. 


LAcoMBE, Circ. J. Whatever may be the language 
of the opinion in Daly v. Palmer, 6 Blatchf. 264, the de- 
cision is not authority for the proposition that com- 
plainant’s performance is a dramatic composition 
within the meaning of the Copyright Act. It is essen- 
tial to such a composition that it should tell some story. 
The plot may be simple. It may be but the narratlve 
or representation of a single transaction; but it must 
repeat or mimic some action, speech, emotion, passion 
or character, real or imaginary. And when it does, it 
is the ideas thus expressed which become subject of 
copyright. An examination of the description of com- 
plainant’s dance, as filed for copyright, shows that the 
end sought for and accomplished was solely the devis- 
ing of a series of graceful movements, combined with 
an attractive arrangement of drapery, lights and shad- 
ows, telling no story, portraying no character, depict- 
ing no emotion. The merely mechanical movements 
by which effects are produced on the stage are not sub- 
jects of copyright where they convey no ideas whose 
arrangement makes up a dramatic composition. Surely 
those described and practiced here convey, and were 
devised to convey, to the spectator, no other idea than 
that a comely woman is illustrating the poetry of mo- 
tion in a singularly graceful fashion. Such an idea may 
be pleasing, but it can hardly be called dramatic. 

Motion for preliminary injunction denied 
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MARRIAGE — COMMON-LAW MARRIAGE — 
EVIDENCE. 





RHODE ISLAND SUPREME COURT, MAY 238, 1892. 
Opp Fe.itows’ BEN. Ass’X OF RHopE ISLAND V. CAR- 
PENTER. 

In proof of a ceremonial marriage, the marriage certificate or 
the record of evidence, or a witness thereof, must be pro- 
duced. 

Cohabitation for about five months between a man and a 
woman who was keeping house for him, without proof 
when it commenced, and the fact that he recognized her 
in his will as his wife, are not sufficient proof of reputa- 
tion of their being husband and wife to support a com- 
mon-law marriage, in view of the man’s contradictory 
statements in that respect, and of a serious misunder- 
standing having arisen between him and his children 
from his relations with the woman. 


ae oe between the Odd Fellows’ Bene- 

ficial Association of Rhode Island, complainant, 
and Maria H. Carpenter and others, the children of 
John A. Carpenter, respondents, in which Maria H. 
Carpenter claims to be the widow of John A. Carpen- 
ter. 


Ziba O. Slocum, for complainant. 


Charles C. Mumford, for respondent Maria H. Car- 
penter. 


Charles E. Gorman and James T. Egan, for respond- 
ents the children of John A. Carpenter. 


TILLINGHAST, J. The respondent Maria H. Carpen- 
ter claims that she is the widow of John A. Carpenter, 
deceased, and as such is entitled to the fund in dispute, 
and the only issue of fact submitted to the court at the 
trial was whether she was his widow. In support of 
her claim, she testified that she kept house for the de- 
ceased from October, 1888, till February, 1890; that 
her first. husband died in December, 1888; that she and 
the deceased shortly afterward agreed to be married 
to each other, and in pursuance thereof, on the 13th of 
February, 1829, went to Fall River, Mass., where a cer- 
emonial marriage was solemnized by a clergyman au- 
thorized to solemnize marriages, or before a person 
who was represented by the deceased to be so author- 
ized, and whom she believed was so authorized. She 
did not produce any certificate of marriage, or any rec- 
ord evidence thereof, or any witness to the same. She 
could not give the name of the clergyman who per- 
formed the ceremony, nor could she tell upon what 
street or in what part of said city he resided. She 
further testified that after said marriage she contin- 
ued to live with the deceased as his wife till his death, 
which occurred on August 3, 1889. Evidence was also 
offered that the deceased, on one or more occasions, 
spoke of the respondent as his wife—one witness testi- 
fying that he introduced her to him as such—and also 
that they lived together, for a short time before the 
death of said John, apparently as husband and wife. It 
further appeared that the deceased made a will in 
which he referred to the respondent as his wife, and 
bequeathed to her all of his property, and constituted 
her his sole executrix. 

On the other hand, the respondents the children of 
the said John A. Carpenter offered evidence to the ef- 
fect that in March, 1889, the deceased stated to one of 
the complainant’s officers that he had no wife, and 
that on being visited during his illness in the same 
month by a member of the order, he spoke of the re- 
spondent as ‘‘ Maria, a woman that keeps house 
for me;” also that the deceased on one occasion, 
upon being told that it was reported that he was mar- 
ried, replied that ‘‘You mustn’t believe every thing 





you hear.”’ Upon this state of the proof, the court was 
not satisfied that any ceremonial marriage between the 
deceased and the respondent ever took place, and so 
decided. The respondent now contends that notwith- 
standing her failure to prove a ceremonial marriage, as 
set up by her, yet that she has proved a common-law 
marriage, knownas a marriage per verba de presenti, 
and hence that she is the widow of said John A. Car- 
penter, and entitled to said fund. The question as to 
the validity of such a marriage has not been decided 
by this court, nor do we find it necessary to decide it 
in this case; for even assuming that such a marriage is 
valid in this State, yet we are not satisfied that the 


| proof submitted establishes the existence thereof. 





Leaving out of account the testimony of the respond- 


} ent as to a ceremonial marriage which has already 
| been passed upon by the court, there remains the evi- 
dence, that being a married woman, she lived with the 


deceased as his housekeeper from October, 1888, till 
the death of her husband in December, 1888, and that 
thereafterward, and until August 3, 1889, she contin- 
ued to live with the deceased in some capacity; that 
to two or three persons he introduced her or spoke of 
her as his wife, while to others he denied that he had 
a wife, and spoke of her as his housekeeper; and, 
finally, that he referred to her in his will, dated July 
19, 1889, as his wife, making her his sole legatee and 
executrix. This evidence, taken as a whole, and con- 
sidered as favorably in behalf of the respondent as the 
circumstances will permit, shows the fact of cohabita- 
tion between the parties for a period of about five 
months, contradictory statements made by the de- 
ceased as to whether the respondent was his wife, and 
a will made by him, in which he recognizes her as his 
wife. We donot feel that, upon such proof as this,we 
should be warranted in holding that even a common- 
law marriage was established. In order to constitute 
a marriage per verbu de presenti, the parties must agree 
to become husband and wife presently. The consent, 
which is the foundation and essence of the contract, 
must be mutual, and given at the same time; and it 
must not be attended by an agreement that some in- 
tervening thing shall be done before the marriage 
takes effect, as that it be publicly solemnized. That is 
to say, it must contemplate a present assumption of 
the marriage sfatus, in distinction from a mere future 
union. Lord Brougham in the Queen v. Mil/s, 10 Clark 
& F. 534, 708, 730; Clark v. Field, 13 Vt. 460. Being a 
civil contract, in so far, at any rate, as the entering into 
the marriage relation is concerned, it may be effected 
by any words inthe present time without regard to 
form—Hantz v. Sealy, 6 Bin. 405; 2 Kent Com. (7th ed.) 
51; and like other civil contracts, it may doubtless be 
proved by circumstantial as well as by direct and posi- 
tive evidence. Thus, asstated by Chancellor Kent: 
“The consent of the parties may be declared before a 
magistrate, or simply before witnesses, or subse- 
quently confessed or acknowledged, or the marriage 
may even be inferred from continual cohabitation and 
reputation as husband and wife, excerpt in cases of civil 
actions for adultery, or in public prosecutions for big- 
amy or adultery, when actual proof of the marriage is 
required.” But while this is so, it does not follow that 
courts will infer the existence of such a marriage from 
loose and inconclusive evidence, especially where, as 
here, sucha marriage isin violation of the penal law 
of the State, which it is not to be presumed the par- 
ties have violated. See Pub. Stat. R. I., chap. 163, § 14. 
Proof of reputation and continuous cohabitation for a 
long period of time has been held sufficient to estab- 
lish a marriage for civil purposes, while proof of co- 
habitation alone has generally been held to be insuffi- 
cient. Com. v. Stump, 53 Penn. St. 132,135. The cases 
cited by the counsel forthe respondent in support of 
his contention as to the sufficiency of the evidence of 
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cohabitation to establish a common-law marriage, are 
each of them cases in which the evidence was much 
stronger than in the case at bar. Thus, in Vates v. 
Houston, 3 Tex. 433, the parties had cohabited for a 
period of five years, three children had been born of 
the union, and they bad been officially recognized as 
husband and wife, and so classed by the census of the 
colony where they lived. In Fenton v. Reed, #Johus 
52, the parties had cohabited together as husbaud and 
wife, under the reputation and understanding that 
they were such, from 1800 to 1806, when the husband 
died, and the wife during this time had sustained a 
good character in society. In Rose v. Clark, 8 Paige, 
574, the parties lived together as husband and wife for 
more than seven years, having children, and holding 
themselves out to the world as husband and wife, and 
being regarded by the community as such. In Don- 
nelly v. Donnelly’s Heirs, 8 B. Monr. 113, the proof 
showed that the parties had cohabited as husband and 
wife, under the reputation that they were such, for 
twenty years, and had raised a family of children. In 
O'Gara v. Eisenlohr, 38 N. Y. 296, the parties lived and 
cohabited together for seven years, during all of which 
time they were received in the communities where 
they lived as man and wife, and were so regarded aud 
understood by all their neighbors. See also Hicks v. 
Cochran, 4 Edw. Ch. 107. In the case at bar, while 
there is proof of cohabitation for a few months, it does 
not appear when it commenced, nor does it appear 
that the parties ever obtained the reputation of being 
husband and wife. The fact that the deceased re- 
ferred to the respondent as his wife in his will, and 
made her iis sole legutee and executrix, is not, in our 
judgment, entitled to much weight, in view of the evi- 
dence which was submitted at the trial to the effect 
that a serious unpleasantness had arisen between the 
deceased and his children, growing out of his relations 
with the respondent. We therefore decide that the 
respondent has not proved that she is the widow of the 
deceased, by virtue of a common-law marriage, even 
assuming that we should be obliged to hold thatsuch a 
marriage, if fully proved, would be valid in this State. 


ee 


CORPORATIONS — INSOLVENCY — UNPAID 
STOCK—SET-OF F—T RUSTS—PLEDGE. 
MAINE SUPREME JUDICIAL COURT, DEC. 8, 1891. 


APPLETON V. TURNBULL. 


By virtue of Revised Statutes, chapter 46, section 48, debts 
which a stockholder has against an insolvent corporation 
may be set off against a debt which he owes for unpaid 
stock, in a suit against him by an assignee of the insolvy- 
ent corporation, as well as when suit is brought by a judg- 
ment creditor. 

The capital stock of a corporation is a trust fund for the pay- 
ment of its debts. 

Unpaid stock is as much a part of the assets of the corpora- 
tion as the money that has been paid in upon it. 

It is a general rule that agents to sell cannot be purchasers, 
and that trustees of every description, who are invested 
with power to sell, can never, directly or indirectly, be- 
come the purchasers of trust property. 

A pledgor may lawfully stipulate that the pledgee may pur- 
chase, and this may be done at the time of making the 
pledge. 

The pledgor may afterward authorize the pledgee to pur- 
chase, or he may ratify such purchase after it has been 
made. 

Such purchases are voidable, and presumably void, though 
not conclusively so. The burden of showing authority for 
the pledgee to become the purchaser is cast upon the pur- 
chaser in such case. 


Appleton & Chaplin, for plaintiff. 
Wilson & Woodard, for defendant. 











Foster, J. The Lincoln Pulp andgPaper Company, a 
corporation existing under the laws of this State, was 
adjudged insolvent on petition of its creditors, and the 
plaintiff, as assignee, brings this suit to recover the 
sum of $6,020, being the balance of forty per cent of 
the par value of three hundred and one shares of the 
company’s stock issued to the defendant, and for 
which he paid only sixty per cent of its par value un- 
der an allotment of stock made by the directors of the 
corporation, November 4, 1884. 

No contention is madein reference to the validity 
of the plaintiff's claim against the defendant, inas- 
much as this court has recently decided in McAvity v. 
Paper Co., 82 Me. 511, upon a state of facts similar in 
their bearing to those presented here, that the accept- 
ance and payment of sixty per cent of the new stock 
allotted to the stockholders must be considered ‘‘an 
agreement for’’ those shares; and consequently those 
who accepted and paid the percent named would be 
chargeable for the balance unpaid, as having “ sub- 
scribed for or agreed to take stock in said corporation,” 
within the meaning of the statute, and in accordance 
with the decision of Libby v. Tobey, 82 Me. 397, 404. 

The defendant, then, being primarily liable for 
$6,020, unpaid on bis shares allotted to him, at $50 a 
share, par value, contends that he has a full defense to 
the plaintiff's claim by virtue of Revised Statutes, 
chapter 46, section 48, which provides that ‘*a defend- 
antinsuch suit * * * may prove that he has bona 
fide claims in contract or tort, several, or joint with 
other persons, against said corporation, absolute or 
contingent, or which could be availed of by set-off in 
court or on execution, for the whole or any part of the 
amounts for which he would be liable, under this chap- 
ter,” etc. 

Assuming that the defendant has debts against th« 
corporation equal to or greater in amount than th: 
claim for unpaid stock which the plaintiff seeks to re- 
cover in this action, we are brought to the coifsidera- 
tion of this important question: Can debts which a 
stockholder has against an insolvent corporation be set 
off against a debt which he owes for unpaid stock, ina 
suit against him by an assignee of the insolvent corpo- 
ration, who represents all the creditors, and who, in 
accordance with his duty, is marshalling the assets in 
order to close up the affairs of the corporation, and 
make a pro rata distribution among all the creditors? 

To answer this correctly, and in its application to 
the present case, requires an understanding of the 
stockholders’ rights and liabilities, both at common 
law and under the statute. 

It is too firmly established at the present day to be 
questioned that the capital stock of a corporation is a 
trust fund for the payment of its debts. It is a sub- 
stitute for the personal liability of the individual mem- 
bers of private copartnerships, and those who deal 
with the corporation have a right to rely upon its cap- 
ital stock for their security. Unpaid stock is as much 
a part of the assets of the corporation as the money 
that hasbeen paid in upon it. Creditors have the 
same right to insist upon its payment as upon the pay- 
ment of any other debt due the corporation, so far as 
it is necessary to the satisfaction of debts due from the 
corporation. During the existence of the life of the 
corporation it is a trust to be managed for the benefit 
of the stockholders, but in the event of its dissolution 
or insolvency, it becomes atrust fund for the benefit 
of its creditors. If in such case the assets are not suf- 
ficient to pay all its debts in -full, each creditor is 
equitably entitled to receive a ratable share of the as- 
sets which remain. Hence it followsthat where pro- 
ceedings have been instituted to obtain a general dis- 
tribution of the assets of an insolvent corporation 
among the creditors, the shareholders cannot at com- 
mon law, when sued for the amount due upon their 
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unpaid stock, set off debts due to them from the cor- 
poration. In such case the doctrine laid down by the 
courts for thirty years is that they must pay up their 
shares in full, and are entitled only toa ratable distri- 
bution of all the company’s assets, and are to receive 
dividends upon their claims against the corporation in 
common with other creditors. Mor. Priv. Corp., $861; 
Cook Stocks, § 193. 

Therule was settled by the Supreme Court of the 
United States in Sawyer v. Hoag, 17 Wall. 610 (1875), 
where the court say: ‘*Thedebt which the appellant 
owed for his stock was a trust fund devoted to the 
payment of all the creditorsof the company. Assoon 
as thecompany became insolvent, and this fact be- 
came known to the appellant, the right of set-off for 
an ordinary debt to its full amount ceased. It became 
a fund belonging equally, in equity to all the creditors, 
and could not be appropriated by the debtor to the 
exclusive payment of his own claim.” Scovill v. 
Thayer, 105 U.S. 143, 152; Sanger v. Upton, 91 id. 56; 
Stockton v. Bank, 32 N. J. Eq. 168, 167; Williams v. 
Traphagen, 38 id. 57; Wheeler v. Millar, 90 N. Y. 353 

The same rule prevails in England, as may be seen in 
the leading decision of Grissell’s Cuse, L. R.,1 Ch. App. 
528 (1866). 

If the defendant’s rights, as well as his duties, were 
to be determined by the common law alone, it is evi- 
dent that the defense interposed in that case could 
not prevail. 

We must ascertain then whether the statute has al- 
tered the common law and enlarged the defendant’s 
rights. 

It is undoubtedly the intention of the statute, as 
manifested by sections 47, 48, Revised Statutes, chap- 
ter 46,to provide a remedy against the delinquent 
stockholder by two different parties toward whom he 
stands in entirely different relations: (1) By an indi- 
vidual creditor of the corporation who has an unsatis- 
fied judgment against the corporation in his own name 
and fo? his own personal benefit; (2) by a trustee, re- 
ceiver or other person appointed to close up the affairs 
of an insolvent corporation. 

The contention of the plaintiff is that so much of sec- 
tion 48 as quoted above applies only to the first class— 
to a suit brought by an individual creditor, and not to 
a suit brought by a person of the second class as in 
the present case. 

Section 47 provides that ‘‘any person having such 
judgment, or any such trustees, receivers or other per- 
sons appointed to closeupthe affairs of an insolvent 
corporation, may, within two years after the right of 
action herein given accrues, commence an action on 
the case or bill in equity, without demand or other 
previous formalities, against any persons (if a bill in 
equity, jointly or severally, otherwise severally) who 
have subscribed for or agreed to take stock in said cor- 
poration, and have not paid for the same,” ete. And 
by section 48, ‘‘a defendant in such suit may prove 
* * * that he has bona fide claims in contract or 
tort, several or joint with other persons, against said 
corporation, absolute or contingent, or which could be 
availed of by set-off in court or on execution, for the 
whole or any part of the amounts for which he would 
be liable under this chapter,’’ etc., and proof of such 
matters is declared to be a full or partial defense for 
such defendant. 

What is meant by “such suit?’’ ‘‘* Suit’ isapplied 
to proceedings in chancery as well as in law, and is 
therefore more general than ‘action,’ which is almost 
exclusively applied to matters of law.” Bouv. Law 
Dict., “Suit.’’ ‘** Suit’ is a generic term, and denotes 
any legal proceeding of a civil kind brought by one 
person against another.’’ Co. Litt. 29la; Rap. & L. 
Law Dict., “Suit.” “The term is certainly a very 
comprehensive one, and is understood to apply to any 


proceeding in a court of justice, byjwhich an iudivid- 
ual pursues that remedy in a court of justice which the 
law affords him.”’ Weston v. City Council of Charles- 
ton, 2 Pet. 449, 464. Chief Justice Marshall, in Cohens 
v. Virginia, 6 Wheat. 264, 407, defines the term in the 
following language: ‘‘We understand it to be the 
prosecution or pursuit of some claim, demand, or re- 
quest. In law language, it is the prosecution of some 
demand in a court of justice.” 

In the construction of this statute then the term 
“such suit’? undoubtedly must be held to apply to an 
action or bili in equity brought by a person having a 
judgment against a corporation, or by any trustee, re- 
ceiver or other person appointed to close up the affairs 
ofan insolvent corporation. To hold that it applies 
only toa suit brought by a person having a judgment 
against a corporation, and that it has no application 
where suitis brought by trustees, receivers or other 
persons appointed to close up the affairs of an insolv- 
ent corporation, would violate the plain provisions of 
a statute whose terms are so free from ambiguity or 
uncertainty as to require no passing comment in ref- 
ence to the general rules applicable to their interpre- 
tation. 

The statute in question was enacted in 1871, chapter 
205, entitled ‘‘An act fixing the liability of stock- 
holders in corporations,’? and thereby important 
changes were made in the laws then existing in rela- 
tion to the liability of stockholders. Libby v. Tobey, 
82 Me. 397, 405. The langaage of the act is susceptible 
of no uncertainty as to its meaning. * It was intended 
to have effect according to its terms,” says Appleton, 
C.J., in Poor v. Willoughby, 64 Me. 379, 383. And 
while the act seems to have been additional to the gen- 
eral statutes upon the subject, its manifest intention 
was to modify the liability of stockholders in the fu- 
ture, not only in relation to suits brought against 
stockholders by those having unsatisfied judgments 
against corporations, but also by trustees, receivers 
and other persons appointed to close up the affairs of 
insolvent corporations. It was in the general current 
of modern legislation, which has been settling in the 
same direction for seventy years. An examination of 
the numerous enactments passed since this State be- 
came separated from Massachusetts shows a general 
tendency of modifying the more rigorous statute lia- 
bility of stockholders which existed at an earlier date, 
and of basing such liability more upon the principles 
of equity. 

Thus, by the earliest statute (1821, chap. 60, $31) a 
creditor of the corporation might seize the body or es- 
tute of any member when no suflicient corporate prop- 
erty was to be found. 

At alater day (1836, chap. 200, §3) the stockholder 
became liable only to the amount of his stock, not- 
withstanding it was held even then that no protection 
was afforded the stockholder who had paid to the cor- 
poration the whole amount for which the statute made 
him liable. Fowler v. Robinson, 31 Me. 189. 

Afterward however (1851, chap. 210) the stockholder 
who had paid and satisfied any debt of the corpora- 
tion was allowed exemption from liability equalto the 
amount thus paid. ‘ 

But more in accordance with the spirit of the pres- 
ent statute (and which has become incorporated in all 
subsequent revisions) was that (1855, chap. 168, § 19) 
which allowed the stockholder to prove not only the 
payment of any debt of the corporation in reduction 
of his liability, but also ‘‘any other legal cause why 
judgment should not be rendered against him.’’ 

The statute we are considering allows a defendant to 
prove that he has bona fide claims in contract or tort, 
several or joint with other persons against the corpo- 
ration, absolute or contingent, or which could be 
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whole or any part of the amounts for which he would 
be liable under this chapter. The language, ‘‘ for the 
whole or any part of the amounts for which he would 
be liable under this chapter,"’ is strongly indicative of 
the intention of the Legislature not to limit the de- 
fense to suits brought by one class of plaintiffs ouly. It 
is not for the amounts for which he would be liable 
under this chapter to a plaintiff having an unsatisfied 
judgment against the corporation only, but for the 
whole or any part of the amounts for which he would 
be liable under this chapter, including all classes of 
plaintiffs to whom any liability on his part is created 
by these statutory provisions. 

Moreover itis tobe noticed that by these provis- 
ions a defendant may prove, not only claims which 
could be availed of by set-off in any court, or on exe- 
cution—and inthe latter case the equitable right of 
set-off is very broad (Pierce v. Bent, 69 Me. 381)-—but 
also other claims which could not be set off under the 
ordinary rules of law. Hence we must look to these 
provisions of statute in order to ascertain a defend- 
ant’s right to offer in defense to such a suit as this 
proof of claims clearly not within the ordinary rules 
of law applicable to set-off, such proof being made by 
statute a defense tothe suit, either full or partial, as 
the evidence may warrant. 

Has the defendant made such proof as entitles him 
to a full defense to this action? We think he has. 

At the date of this suit he had bona fide claims in 
contract against the corporation to the amount of 
$8,250, exclusive of interest, as follows: One note dated 
July 12, 1884, for 35,350; one dated August 21, 1886, for 
$1,400; and another dated November 15, 1886, for $750; 
anudalso a claim of &750for money paid on account of 
the corporation as guarantor. The two last-mentioned 
notes and the amount paid as guarantor were proved 
in the proceedings in insolvency against the corpora- 
tion. 

At the time when the debt originated for which the 
note of $5,350 was given, the corporation entered into 
a written agreement with the defendant, acknowledg- 
ing itself indebted to him for that amount, and agree- 
ing to pay interest thereon, at the rate of seven per 
cent, until the date of payment, incase the note was 
not paid at a specified time. As collateral security for 
the payment of that note, the corporation delivered to 
the defendant thirteen first-mortgage bonds of the 
corporation of $500 each; and by the written agree- 
ment it stipulated that in every case default should be 
made in the payment of the note, or any part thereof, 
at the time specified, then it should be lawful for the 
defendant, without notice to the corporation, to sell 
the said bonds delivered to him as collateral security, 
at public auction or private sale, as he might think 
best, and for such price or sums as he could reason- 
ably obtain therefor, and to apply the proceeds, after 
paying the expenses of sale, to the payment or re- 
duction of the $5,350. Long after the expiration of the 
time set for the payment of the note, the defendant, 
after giving public notice, had the bonds sold at public 
auction, and no one else appearing to buy the same, 
had them bought in for himself for the sum of 
$799.31. 

Should this amount be allowed in reduction of the 
$5,350, and interest thereon? We think not. The bonds 
were received by the defendant as a pledge, or collat- 
eral security, and notwithstanding there was a power 
of sale contained in the instrument, the attempted 
sale and purchase in this case cannot be upheld. With- 
out such power of sale the defendant could not at the 
same time act in the double capacity of seller and pur- 
chaser of the property thus intrusted to him as secu- 
rity merely. He stood in a fiduciary relation in refer- 
ence to the property intrustedtohim. It isa salutary 
and sound principle that ageuts to sell cannot be pur- 








chasers; and it is a general rule that trustees of every 
description, who are invested with power to sell, can 
never, directly or indirectly, become the purchasers of 
the trust property. Dyer v. Shurtleff, 112 Mass. 165, 
167; Arnold v. Brown, 24 Pick. 89, 96; Remick v. But- 
terfield, 31 N. H. 70; Coles v. T'recothink, 9 Ves. 2834, 
247; Ex parte James, 8 id. 337, 346; Carter v. Palmer, 
8 Clark & F. 657, 706; Church v. Insurance Co., 1 Mas. 
341; Barker v. Same, 2 id. 369. The pledgee cannot 
himself purchase the pledge at the sale. Sloles v. Fra- 
zier, 72 Ill. 428; Bank v. Dubuque, ete., R. Co., 8 Lowa, 
277: Bryson v. Rayner, 25 Md. 424; Marsh v. Whilmore, 
21 Wall. 178, 183; Wardell v. Railroad Co., 103 U. 8. 
651, 658. 

The case of Bank v. Minot, 4 Mete. (Mass. ) 325, car- 
ries the doctrive to the extreme limit, and further per- 
haps than justice may require, in protecting the rights 
of the pledgor under an express power of sale. There 
a bank made a loan, and took a pledge of the bor- 
rower’s shares in itsgstock as collateral security, with 
a power to sell either at public or private sale, if pay- 
ment should not be made according to the terms of the 
loan. After the borrower's decease, the bank sold the 
shares atauction, notice having been given, for non- 
payment of the loan, and became the purchaser at the 
sale, giving credit for the amount received, and 
claimed the balance of the borrower's administrator. 
It was held that nothing passed to the bank by this 
form of sale. Thecourt say: **The plaintiff bad full 
authority to sell the bauk shares which were pledged 
to them, and their sale to a third person would have 
passed the property. But they could not be the pur- 
chasers. Nothing therefore passed by the form of 
sale at auction, in which they purchased in the shares; 
and they still held the same under their original title, 
as collateral security for their debt.” 

The doctrine enunciated in this case seems too rig- 
orous, and we think it will be found to be modified 
wherever circumstances are shown indicating acquies- 
cence, ratification or approval on the part of the 
pledgor. Marsh v. Whitmore, 21 Wall. 178. The 
pledgor may lawfully stipulate that the pledgee may 
purchase, and this stipulation may be made at the time 
of the pledge. The pledgor may afterward authorize 
the pledgee to purchase, or he may ratify such pur- 
chase after it has been made. Such ratification may 
even be inferred from circumstances. But such pur- 
chases are certainly voidable, and presumably void, 
though not conclusively so. The burden of showing 
authority for the pledgee to become the purchaser, or 
ratification, is cast upon the purchaser in such case. 
Burnham vy. Heselton, 82 Me. 495, 500, illustrates this 
principle. 

In the present case there was no authority for the 
pledgee to become the purchaser of the bonds. Neither 
was there ratification or approval on the part of the 
pledgor. Consequently the sale and purchase must be 
held to be void. 

No computation is of course necessary to show that 
the remaining claims of the defendant, in connection 
with the claim before mentioned, amount to very 
much more than the plaintiff's claim, and conse- 
quently entitle the defendant to a full defense in this 
action. 

Nor can the fact that these latter claims have merely 
been proved in the insolvency proceedings, nothing 
ever having been received by way of dividends or oth- 
erwise on the same, operate to debar the defendant 
from submitting them in proof in this action as ‘‘ bona 
fide claims in contract’’ held by him against the cor- 
poration. The right to prove these claims in defense 
is given expressly by the statute provisions hereinbe- 
fore considered. There is no provision of statute by 
which he can be held to have waived his right to such 
proof. To insert such a condition where none exists, 
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on the part of the court, would be judicial legisla- 
tion. 
Judgment for defendant. 


Perers, C. J., and WALron, VirGin, Lipsy and 
Emeny, JJ., concurred. 





-——_ 


SUFFICLENT CONSIDERATION FOR AGREE- 
MENT TO MAKE TESTAMENTARY DISPO- 
SITION OF ESTATE. 

NEW YORK SUPREME COURT, GENERAL TERM, FIRST 

DEPARTMENT, JUNE, 1892. 


GODINE V. KIpp. 


In 1844 defendant, Henrietta Kidd,then an infant eighteen 
months old, was surrendered by her parents to a man and 
his wife, who agreed to bring her up as their own daugh- 
ter, give her their name and leave her whatever property 
they might have at their decease. Said defendant ac- 
cordingly always lived with the persons who had so 
adopted her, and performed all the duties of a daughter 
to them until their deaths. JZ/eld, that outside of the stat- 
utory enactments providing for adoption, the earliest of 





the ground that the equitable defense set up was not 
sufficient to exclude the heirs atlaw. It was thus as- 
sumed by the learned trial judge, just as the evidence 
warranted, that an agreement substantially as set 
forth in the defense was established. It was made to 
appear that Mr. aud Mrs. Kuapp, who were childless, 
made application to the mother of the defendant, when 
the latter was but eighteen mouths old, for permission 
to take and bring the child up, agreeing to treat her as 
their own daughter and in all respects to make provi- 
sion for her as their own child, including a disposition 
of their property in her favor at their death. The 
agreement, so far as any obligation was imposed on a 
child toward parents, was fulfilled by the defendant, 
and so far as concerns that part of the agreement by 
which the Knapps were to leave her their property, 
this was partially performed by the will made in favor 
of the defendant by Mr. Kuapp, who at the time 
claimed and supposed himself to be, as did Mrs. Knapp, 


| the owner not only of the personal property which, by 


which was not passed until many years after the surren- | 


der of the child, a sufficient consideration existed for the 


contract made by the adopting parents to devise and be- | 


queath their property to said defendant, which the court 
would enforce. 


PPEAL from decision directing a verdict in favor 
of plaintiff, ordered to be beard in the first in- 
stance at General Term. 


Warren Higley, for appellants. 
Elliot Williams, for respondent. 


O’Brien, J. The plaintiff, claiming to be the owner 
of a one-fourth interest in the premises in West Wash- 
ington place, brings this action to eject the defendant, 
who is in possession of the premises. The complaint 
alleges that one Elizabeth Kuapp died in June, 1890, 
being at that time seized in fee of the property; that 
her title thereto was derived through one William Par- 
scyl, who died seized and possessed of the lot of land 
on the 11th day of May, 1849, leavinga last will whereby 
he devised the same to Edwin Knapp and the said 
Elizabeth Knapp, his wife, and the survivor of them. 
Edwin Knapp died July 4, 1887, leaving Elizabeth 
Knapp, his wife, surviving, who thereupon became 
seized in fee in her own right of the premises in ques- 
tion, and continued in possession thereof until the 
time of her death. That she having died intestate, 
the plaintiff, who was a niece of said Elizabeth Knapp, 
and one of her heirs, became entitled to one undivided 
fourth part of such real estate. In answer to the claim 
thus made, the defendant alleged as a defense that in 
April, 1844, her mother, with the consent and approval 
of her father, gave and surrendered her, then an in- 
fant of the age of one and a half years, to the said 
Elizabeth and Edwin Knapp, for and in consideration 
that they then and there promised and agreed to adopt 
and bring her upas their daughter,give her their name, 
make her their heir, and that the property they might 
have at their decease should go to her in case she 
should survive them; that in pursuance of such agree- 
ment she was immediately taken by the Knapps and 
lived with them, and so continued until the time of 
their death, and was at all times treated by them as 
their daughter, bearing their name and being by them 
given in marriage, under the name of Henrietta Knapp, 
to Richard R. Kidd. 

Upon the close of the evidence the court directed a 
verdict for the plaintiff (ordering the exceptions to be 
heard in the first instance at the General Term) upon 





the terms of his will, went to the defendant, but also 
of the real estate, in which however, together with his 
wife, he only took an estate by the entirety, which left 
the property in such position that it did not pass, as 
he intended it should under the terms of his will, to 
the defendant, but passed to his wife by reason of her 
surviving him. 

Were it not for this misapprehension on the part of the 
Knapps as to the person who had the right to devise 
the property, no question would now be presented, be- 
cause the evidence abundantly shows that the husband 
assumed that he had carried out the agreement by 
leaving all his property to the defendant and to his 
wife who survived him, under the like impression that 
the property had been so devised that after her life es- 
tate it would go to the defendant. Mrs. Knapp died 
leaving no will. It thus happens that by reason of in- 
testacy the property will descend to her heirs at law, 
unless the agreement which was set up by the defend- 
ant is sufficient to justify her retention thereof. 

In effect the defense seeks to obtain a specific per- 
formance of the agreement made by the Knapps with 
the parents of the defendant at the time of her adop- 
tion, and there being no real dispute upon the facts the 
question is, whether a contract made in this State in 
1844, between the parents of achild and its adopters, 
in consideration on the one hand of an agreement to 
tuke the child and bring her up as their own and give 
her the property they might have on their death, and 
on the other the surrender of the child by its parents, 
and the child growing up and serving and caring for 
her new parents until their death, can be enforced. 

The adverse view upon this question taken by the 
learned trial judge was undoubtedly due to the impor- 
tance attached by him to the laws passed in this State 
with reference to the adoption of children. He cor- 
rectly says that “the law of this State, until the year 
1873, never recognized such a thing as the adoption of 
children. In 1873 an act was passed by which, in acer- 
tain sense, the relation of parent and child was estab. 
lished between the child of a stranger and a married 
manand woman, with the mutual consent of both. In 
1887 that was enlarged so that a child adopted had 
heritable qualities, and might take the property of the 
father or mother, to the exclusion of those who other- 
wise would have been the heirs at law, provided there 
were no natural children of the persons adopting the 
child.’’ , 

While therefore the act of 1873 must be regarded as 
the first formal enactment providing for statutory 
adoption, and thus beyond question legalizing the 
same, this very act (chap. 830, Laws 1873), by its thir- 
teenth section, recognizes the fact that adoptions had 
taken place prior thereto, because it provides that 
“nothing herein contained shall prevent proof of the 
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adoption of any child, heretofore made according to 
the methods practiced in this State, from being re- 
ceived in evidence,”’ etc. 

While therefore adoption was not known to the 
common law, and was never in any way regulated by 
statute in this State until 1873, its existence prior to 
the latter date was undoubtedly recognized. We think 
however that the learned trial judge was unduly in- 
fluenced by a consideration of the provisions relating 
to statutory adoption in determining the question pre- 
sented for his consideration. It was not one as to 
whether there had been a formal adoption pursuant 
to some law or statute, which would have entitled the 
defendant by virtue thereof as an adopted child to 
succeed to the property of the adopting parents, but as 
already said the question was, whetheran agreement, 
such as has been here established, can be enforced in 
equity. 

In the case of Gall v. Gall, handed down herewith, 
this question has been considered by this court, and the 
views expressed by Mr. Justice Talcott in Shakespeare 
v. Markham, 10 Hun, 822, have been referred to with 
approval. [t wasin the latter case said: ‘“There is,upon 
the authorities, no doubt, that in a case where a cer- 
tain and definite contract is clearly established, even 
though it involves an agreement to leave property by 
will,and it has been performed onthe part of the 
promisee, equity, in a case free from all objections on 
account of the adequacy of the consideration, or other 
circumstances rendering the claim inequitable, will 
compel a specific performance.’”’ Again, the courts re- 
quire clearest evidence that a contract founded ona 
valuable consideration, and certain and {definite in all 
its parts, should be shown to have been deliberately 
made by the decedent. 

In his able review of the authorities in the Gall Case 
Mr. Justice Barrett says, it is true, that those in which 
performance has been enforced were principally cases 
where specific property was agreed to be devised or 
bequeathed upon an adequate consideration. He fur- 
ther states: ‘*‘We have found no case in this State 
where an agreement to leave the whole of one’s es- 
tate, real and personal, to a particular person has been 
enforced. On the contrary, there are cases where 
specific performance of such a contract has been re- 
fused.” He says: ‘It is vitally important that the 
statute of wills should be maintained in its integrity. 
* * * So important are these provisions with re- 
spect to testamentary disposition that it has been 
doubted whether in any case, especially when the con- 
tract is sought to be established by parol testimony, so 
patent a means for their evasion as bills for specific 
performance should have been allowed. It is certain 
however that in this class of cases the ordinary rules 
which govern in actions to compel the specific per- 
formance of contracts, and which furnish reasonable 
safeguards against fraud, should not be extended but 
should be rigidly applied. These rules require that the 
contract be certain and definite in all its parts; that it 
be mutual and founded upon adequate consideration, 
and that it be established by the clearest and most 
convincing evidence. * * * That the remedy is a 
matter of judicial discretion, and that relief should be 
withheld where a decree for specific performance 
would work injustice to innocent third persons, or 
where it would be contrary to public policy.” 

Upon the application of these principles in the Gall 
Case it was held that the contract sought to be en- 
forced ‘‘ was not established with reasonable certainty. 
It was not made with parents for the benefit of an in- 
fant, but directly with an adult.” 

It will thus be seen that, while the courts are reluc- 
tant to enforce such contracts where there is the 
slightest suspicion of fraud, or the slightest doubt as 
to the existence and certainty of the contract, yet the 





law recognizes that specific performance will be de- 
creed of a definite contract founded upon an adequate 
consideration which is established by the clearest 
proof. Where therefore the act of adoption is based 
upon a contract, it is not the law or statute regulating 
adoption that is to prevail, but the law relative to con- 
tracts. Whart. Confl. Laws, § 251. 

Applying the principles thus laid down for our guid- 
ance, the corclusion to be reached in this case must 
necessarily depend upon the character and strength of 
the evidence adduced to support the contract alleged. 
In respect thereto we have no more difficulty than did 
the learned trial judge in arriving at the conclusion, 
upon the testimony, that Mrs. Kidd, while an infant, 
was adopted by Mr. and Mrs. Knapp and “ made sub- 
stantially and virtually their child.”” The agreement 
made between these people and the mother of Mrs. 
Kidd, showing a complete surrender of the child to 
them on condition that they should have the care and 
custody of the child free from any control or interfer- 
ence on the part of the parents, and upon their death 
should leave her their property, is clearly established. 
We have not only direct testimony as to the terms of 
the agreement, but all the surrounding circumstances 
unequivocally support its existence. So complete was 
the control vested in the Knapps that, from 1844 to the 
date of Mrs. Knapp’s death in June, 1890, the defend- 
ant never knew but that she was actually the child of 
Mr. and Mrs. Knapp, and it was only after her mar- 
riago that she learned she was the child of other par- 
ents. 

The enforcement of the contract here will not result 
in injustice to any third persons, nor is it against pub- 
lic policy; but in view of the literal way in which it 
has been performed upon the part of the defendant’s 
parents and her own, it would be an extreme hard- 
ship, and both inequitable and unjust, if she were now 
prevented, after all these years of performance on her 
part and that of her parents, from enforcing it. Even 
though we should assume therefore that none of the 
arrangements between the parties was of original bind- 
ing obligation upon the defendant’s parents, yet the 
subsequent performance and fulfillment thereof by de- 
fendant and her parents, so that thereby the Knapps 
actually got all they bargained for, would furnish a 
sufficient consideration to support their promises as 
effectually as if the agreement had been of original 
binding obligation. What the Knapps bargained for 
was, at the very least, forbearance by and on the part 
of defendant’s parents of some of their rights, and was 
an adequate and sufficient consideration for their 
promises and undertakings. It has frequently been 
held that the consideration for a contract or promise 
need not be adequate in point of value. If there be 
any consideration, the court will not weigh the extent 
ofit; it has no means of scrutinizing the varied hid- 
den motives and reasons that may have influenced the 
parties and induced them to enter into the contract, 
nor can it determine upon the prudence or propriety 
of the transaction. Where an offer is accepted by the 
party doing the act which forms the consideration, and 
when the promisor has had the benefit of the consider. 
ation for which he bargained, it is no answer, in an ac- 
tion brought for a performance of the agreement, to 
say that the promisee was not bound by the contract. 
It is enough if the promisee did it on the faith of the 
undertakings of the promisorand upon showing that 
the latter got the benefit of it. As said in Leake on 
Contracts (p. 613): ‘The adequacy of the considera- 
tion is for the parties to consider at the time of making 
the agreement, not for the court, when it is sought to 
be enforced.”’ 

Here, with the consent of the defendant’s parents, 
the Knapps obtained the privilege of supervising and 
directing the defendant’s education, her life, habits 
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and tastes, the formation and development of her char- 
acter, and the privilege of treating her as their own 
daughter, and of being regarded and loved by her as 
her parents. They at the time were childless, and 
were no doubt actuated by the same feelings and in- 
stinets which ordinarily move lonely and childless peo- 
ple to adopt as their own the child of others, and that 
there was resultant benefit to them is abundantly es- 
tablished by the evidence. The defendant not only 
regarded them as her parents, but in all respects con- 
formed to the strictest requirements of an affectionate 
and dutiful child. 

Upon these facts who would question the worth, 
adequacy and sufficiency of the consideration received 
by the adopting parents? Lives that are drear and 
blank are thus oftentimes cheered, and animated, and 
filled with new hopes and ambitions, fresh impulses 
and awakened energies. These are the contributions 
of youthful love and affection and companionship to 
childless old age. But whether or not the results ex- 
pected from adopting the defendant were in all re- 
spects realized, this in no way affects the adequacy of 
the consideration moving from the parents of the de- 
fendant and supporting the promise made by the 
Knapps. On the part of the parents, and on the part 
of the defendant, it was fully and completely per- 
formed, and all of the youth, early womanhood anda 
considerable portion of her married life, the years in- 
tervening between 1844 and 1890, were devoted by the 
defendant in performing those filial duties of affection 
and care which, according tv all the evidence in the 
case, is shown to have been that of a loving daughter 
toward aged and in their latter years sickly parents. 
A contract which has been thus established, entirely 
free from doubt or suspicion, founded upon an ade- 
quate consideration, which has been fully performed 
ou one side, and the intention to perform which on the 
other was only rendered abortive by a mistake as to 
the situation and ownership of the property, should be 
enforced in its entirety, unless some settled principle 
of law or equity would prevent its enforcement. 

As already stated, there is abundant law to sustain 
the view that ‘‘ where a certain and definite contract is 
clearly established, even though it involves an agree- 
ment to leave property by will, and it has been per- 
formed on the part of the promisee, equity in a case 
free from all objections on account of the adequacy 
of the consideration, or other circumstances render- 
ing the claim inequitable, will compel specific perform- 
ance.” 

Though recognizing this well-settled law, the re- 
spondent insists, in addition to the other objections to 
defendant’s right to retain the property, which have 
already been discussed, that there are two insuperable 
objections to her obtaining any relief. The first is, 
that as the property in question is real estate, and the 
agreement set up in the answer is a parol agreement, 
supported entirely by parol testimony, it cannot be 
enforced because void by the statute of frauds, not be- 
ingin writing. The answer to this however is, that a 
verbal agreement that has been performed by one of 
the parties, though made with reference to real es- 
tate, is taken out of the statute of frauds and is valid 
in law. 

The second objection goes to the admissibility of 
the evidence of defendant’s mother (which was the di- 
rect testimony offered as to the terms of the contract), 
upon the ground that such evidence was incompetent 
under section 829 of the Code of Civil Procedure. This 
section provides that, upon the trial of an action, a per- 
son from, through or under whom a party derives his 
interest or title, by assignment or otherwise, shall not 
be examined as a witnessin behalf of the party suc- 
ceeding to his title or interest, against a person deriv- 
ing his title or interest from, through or under a de- 





ceased person, concerning a personal transaction or 
communication between the witness and the deceased 
person. We fail however to recognize any force in this 
contention, because we do not see that the defendant 
derived her interest or title by assigument or other- 
wise from her mother, but on the contrary her rights 
were obtained under a contract made, it is true, by the 
mother, but under the terms of which she derives 
from the Knapps her title and interest, if any, in and 
to the property. Were this a contract made by de- 
fendant’s mother for her own benefit, which had been 
assigned to the defendant, then there might be some 
forcein the suggestion. But it is clear that this isa 
case where the contract was made by the mother on 
behalf and forthe benefit of the child, and her interest 
was in no way derived from or received through her 
mother. Wethink the test of this objection is to be 
found in a consideration of whether or not the mother 
could have maintained any action for this property, or 
whether she, at any time or under any circumstances, 
would have any interest therein. We think it reason- 
ably certain that the conclusion to be arrived at must 
be that the mother could not maintain an action to 
enforce the contract for her own benefit, nor had she 
any interest at any time in the property to which the 
defendant succeeded. There is abundant authority 
to sustain the position that a person for whose benefit 
acontract is made may maintain an action thereon, 
although the consideration was one between the prom- 
isor and the third person. Todd v, Weber, 85 N. Y. 181. 

Upon the law therefore, as applied to the facts of 
this case, we are of opinion that there was no valid ob- 
jection to the enforcement of the contract, and apon 
the undisputed facts it was error on the part of the 
trial judge not to have granted the defendant's motion 
for a dismissal of the complaint. The defendant's ex- 
ceptions therefore to the refusal to rule in her favor 
should be sustained, and the judgment reversed anda 
new trial ordered, with costs to appellant to abide the 
event. 


VAN Brunt, P. J., and BARRETT, J., concur. 


—_>—__——_ 


SURETY—BONDS—CHANGE IN OBLIGATION 
—RELEASE OF SURETY. 


PENNSYLVANIA SUPREME COURT, JULY 13, 1892. 


SHACKAMAXON BANK V. YARD. 

The fact that a person who has been elected cashier of a 
bank, and who has given bond for the faithful perform- 
ance of his duties as such, afterward undertakes for an 
added compensation to keep the book known as the “ in- 
dividual ledger,’’ does not effect such a change in his du- 
ties as to discharge the surety in case of embezzlement. 

The undertaking of a surety on an official bond, expressed as 
being for himself,“ his heirs, executors and administra- 
tors,” so long as the principal may be employed, is not 
affected by the death of the surety. 


A. W. Horton and Alex. Simpson, Jr., for appellant. 
R. C. McMurtrie, for appellee. 


WIuuiAMms, J. This case was here in 1891, and is re- 
ported in 143 Pennsylvania State, 129. The question 
then presented was whether a formal re-election of the 
cashier each year was necessary in order to the liabil- 
ity of the sureties on his official bond. , The learned 
judge of the court below was of that opinicn, and ac- 
cordingly entered judgment in favor of the defendant. 
The plaintiff appealed, assigning the ruling upon this 
question as error. We sustained the assignment, and 
sent the case back for another trial. The result of the 
last trial was a verdict and judgment in favor of the 
plaintiff, and the defendant is now the appellant. He 
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contends that he is discharged from all liability on his 
bond because the bank had increased the duties of the 
cashier without his consent, and before the embezzle- 
ment complained of was committed.” The geueral 
proposition on which he relies is found stated in the 
defendant’s eighth point as follows: ‘*(8) Any perma- 
nent, material alteration in the cashier’s duty, without 
the consent of the surety, discharges him from liabil- 
ity.”” The court declined to instruct the jury as re- 
quested, and this action is the subject of the third as- 
sigument of error. A case might be presented in which 
the duties of an officer or employee might be so changed 
as to make it inequitable to hold his sureties for an act 
occurring after the change had taken place, but that 
would depend on the character of the change, and not 
on the mere fact that a change had been made. I[n this 
case it appears that Huggard was elected cashier and 
gave the bond now sued on as security for the faithful 
performance of the duties of his office. Subsequently 
he proposed to keep the individual ledger, in addition 
to doing his work as cashier, for an additional sum of 
$500 per annum. ‘To this the directors agreed, and the 
extra work done by him as a book-keeper under 
this agreement is the basis of the allegation that a ma- 
terial alteration has been made in his duties as cashier 
that should relieve his sureties from liability. The 
proofs show that, as cashier, Huggard embezzled and 
aided others to embezzle a large amount of the bank’s 
money. It isnot denied that he is liable to the bank 
for his breach of duty. ‘The sureties admit that 
their principal has broken the condition of the bond, 
and that their liability would be fixed if the circum- 
stances on which they rely to show their discharge 
from such liability did not exist. The contention is 
that the fact that Huggard performed other services for 
the bank than those involved in or belonging to the 
office of cashier is per se, a discharge of the sureties 
from their undertaking for his faithful performance of 
his official duties. This position is thought to find sup- 
port in the recent case of Telegraph Co. v. Lennig, 139 
Penn. St. 594. In that case one had been employed as 
a book-keeper, and bad given a bond with sureties to 
secure his employers against loss by his want of fidelity 
in the performance of his work. Afterward he was 
made cashier pro tempore, and a few days later he was 
appointed to that office. While acting under the pro 
tempore appointment he embezzled money belonging 
to his employers. To conceal the crime he committed 
he made false entries in the books. An action was 
brought upon the bond given on his appointment as 
book-keeper to recover for his embezzlement as cashier 
pro tem. The sureties defended on the ground that the 
money sought to be recovered from them was lost by 
reason of the embezzlement of the cashier, and not by 
reason of any act of the book-keeper, as such. This 
court held that, if the fact was as the sureties alleged, 
they were right in their legal position; but, as the 
embezzlement occurred before their principal was duly 
appointed cashier, the capacity in which he was acting 
at the time was a question for the jury, on which the 
sureties had aright to be heard. In the opinion de- 
livered by our late Brother Clark it is said: *‘ Neither 
the imposition of additional, distinct and consistent 
duties, nor the appointment of the principal to an ad- 
ditional office, would necessarily relieve the surety on 
his bond, if the new duties or the new office have no 
such connection with the old as to interfere with or 
affect the original employment.” The book-keeper, as 
such, had no access to the funds of his employer. 
When he was put in charge of them as cashier he had 
new duties and responsibilities put upon him, which 
were not in contemplation of his sureties when they 
entered into their undertaking on his behalf. If his 
default was in the discharge of his new duties, and 
thess were not such as in the temporary absence or re- 














moval of a cashier were incidental to his employment, 
until a new casbier could be secured, then his sureties 
were not liable. If, on the other hand, his duties un- 
der his pro tempore appointment were such as are inci- 
dental to an employment as book-keeper, then their 
liability on their bond was not relieved against, and 
the plaintiff was entitled to recover. This does not 
support the position contended for in this case. Hug- 
gard’s appointment was to the office of cashier. The 
defendants gave their bond to secure his fidelity in the 
performance of the duties of that office. It was as 
cashier that he embezzled and misappropriated funds 
that it was his duty to deal honestly with, so that the 
breach of the condition of the bond was conceded. 
The extra work done by him on the books by virtue of 
his employment to keep the individual ledger, was the 
sole reliance of the defendants. But what change did 
this extra work makein his dutiesas cashier? It did 
not affect his custody of the money of the bank. It 
did not increase his responsibilities as an officer, or his 
opportunities for embezzlement. The most that it 
suggested is that it might afford some help in the tem- 
porary concealment of his crime. Under the rule laid 
down in Telegraph Co. v. Lennig, supra, this is not 
enough. ‘The new duties or the new office must be 
such as to interfere with or modify the old. If they 
are not, the sureties cannot complain. [tis not enough 
that some change in the work of the appointee, the 
principal, has been made. It must also appear that 
the change was such as to interfere with or modify the 
duties for the faithful performance of which the sure- 
ties are bound, so as to make it inequitable to enforce 
their undertaking upon astate of facts not within the 
contemplation of the parties when it was made. The 
first, second and third assignments are not sustained. 

The remaining assignments relate to the effect of 
the death of the surety upon his liability under the 
facts of this case. The subject was discussed on the 
first trialin the court below, and the point was ruled 
against the defendant. As the defendant did not then 
appeal, the question came only incidentally before us 
at that time, but the holding that, notwithstanding 
the want of a formal re-election of the cashier, the lia- 
bility of the sureties continued to the end of ,his term 
of service, might be properly regarded as covering the 
question now raised The surety had undertaken for 
himself, ‘ his heirs, executors and administrators,” to 
be responsible for Huggard’s honesty in the office of 
cashier during the entire time of his employment as 
such, whatever that time might be. Under Pleasan- 
ton's Appeal, 75 Penn. St. 344, the obligation contained 
no stipulation authorizing the termination of the rela- 
tion between the principal and the bank by notice. If 
the bank had refused to retain Huggard, and put some 
one else in his place, the surety would thereafter have 
ceased to be liable, because his principal had ceased to 
be liable—because his principal had ceased to be 
cashier; but so longas he remained in the employ- 
ment of the bank in that office, under whatever elec- 
tion or form of organization, the liability of the surety 
was by express words to remain. The parties contem- 
plated a permanent relation. The bond provided for 
it in apt words, and we see no reason why the liability 
should not be enforced. 

The assignments relating to this question are not 
sustained, and the judgment is affirmed. 


—_—__ + ___—_ 


CONSTITUTIONAL LAW— CIVIL RIGHTS — 


THEATERS—COLOR LINE. 
MISSOURI SUPREME COURT, JULY 2, 1892, 


YOUNGER V. JUDAH. 
The rules of a theater reserving certain sections thereof for 
whites, while allowing persons of color to occupy others, 
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are not in violation of the Constitution of the United 
States, fourteenth amendment, prohibiting States from 
making or enforcing laws abridging the rights of citizens 
or denying to any person the equal protection of the 
laws, and may, in the absence of any statute to the con- 
trary, be enforced. 


Henry R. Hall, for appellant. 
Henry Wollman and Alexander New, for respondent. 


Buack, J. The questions presented for our consid- 
eration in this case arise out of the action of the court 
in sustaining a demurrer to the plaintiff's evidence. 
The substantial averments of the petition are that the 
defendant was the lessee of the Ninth Street Theater 
in Kansas City; that plaintiff purchased two tickets 
calling for seatsin the orchestra, and that defendant 
and his employees unlawfully and maliciously refused 
to seat himinthe seats so purchased. ‘There is the 
further allegation that defendant and his agents un- 
lawfully, maliciously and insultingly ejected plaintiff 
from the theater. The evidence discloses these facts: 
After the plaintiff had purchased the tickets as al- 
leged, he and his companion, a colored woman, passed 
upa flight of stairs. An employee, stationed at the 
upper landing, received the tickets, detached portions 
of them and handed the seat coupons back to the plain- 
tiff. He and the woman passed tothe orchestra floor, 
where he gave the seat coupons to an usher, and they 
all three started toward the seats. On their way this 
usher was met by another one, and the two had a con- 
versation. Plaintiff, in his evidence, says they held a 
“whispered confab fora few minutes;” that during 
this conversation he overheard the word “ nigger; ”’ 
that one of the ushers informed him he could not have 
the seats; that there had been some mistake. Aftera 
further conversation the usher said: ‘‘ You cannot 
stay here. It is against the rules.”” The usher then 
proposed to exchange the tickets for others, and seat 
him in a different part of the house, and for that pur- 
pose started up to the balcony, but the plaintiff refused 
to follow. As to what then occurred the plaintiff tes- 
tified: ‘‘I went on down to the box office and pre- 
sented the tickets to the person who sold them to me, 
and asked him why I could not have the seats. He 
seemed to be indignant, and said: ‘You can have 
them.’ He looked at me again, and I suppose he dis- 
covered that drop of African blood in me, and said: 
‘It isa mistake; those seats are occupied.’ ’’ The per- 
son in charge of the ticket office offered to exchange 
the tickets for tickets in the balcony, or refund the 
money paid by plaintiff, but the latter refused both 
offers and left of his own volition. He and his com- 
panion went to another theater, where he procured 
seats set apart for colored persons. He had attended 
entertainments at the defendant’s theater on former 
occasions, and when in company with colored persons 
took a seat in the balcony, but when alone was ad- 
mitted to the orchestra. He says the usher on the oc- 
casion in question used sneering language, but his fur- 
ther examination shows clearly that the usher did no 
more than say in firm but respectful language that he 
could not have the seats because it was against the 
rulesof the house. The charge made in the petition 
that defendant ejected plaintiff from the theater is 
not supported by any evidence, and must therefore be 
disregarded. 

The tickets for seats in the orchestra were sold to 
plaintiff on the supposition that they were to be used 
by white persons. This isevident. It is clear too that 
defendant had arule to the effect that colored persons 
attending his place of amusement should occupy seats 
in the balcony, and the only real question in this case 
is whether he had a right to make and enforce such a 
rule. If he had, the plaintiff has no cause of action. 
It is earnestly insisted on behalf of the plaintiff that 














such a rule amounts to discrimination against colored 
persons, and that such discrimination is prohibited by 
the fourteenth amendmant of the Constitution of the 
United States. The clauses of that amendment relied 
upon by the plaintiff are those whereby it is declared 
that ‘‘no State shall make or enforce any law which 
shall abridge the privileges and immunities of the citi- 
zens of the United States; * * * nor deny toany 
person within its jurisdiction the equal protection of 
the laws.” These clauses do not undertake to confer 
new rights, nor do they undertake to regulate individ- 
ual rights. They are simply prohibitory of State leg- 
islation, and of State action. All this was held and 
ruled in the Civil Rights Cases, 109 U. S.3. As there 
stated, “individual invasion of individual rights is not 
the subject-matter of the amendment.’’ This State 
has enacted no law having any application to the pres- 
entcase. It does not undertake to say how theaters 
and other places of amusement shall be managed. As 
the State does not by itself or through the city of Kan- 
sas undertake to regulate theaters, and as the clauses 
of the fourteenth amendment before noted are prohib- 
itory of State action only, they have nothing to do with 
the question in hand. There is nothing upon which 
the prohibitions can operate. Many of the States have 
enacted laws known as ‘civil rights statutes,’ and we 
are cited tocases upholding and giving effect to such 
laws. Under them it has been held that the proprietor 
ofatheater will be liable in damages for a refusal to 
admit acolored person (Joseph v. Bidwell, 28 La. Ann. 
382; Donnell v. State, 48 Miss. 661), and for a refusal to 
admit a colored person to the several circles or grades 
of seats in a theater (Bayliss v. Curry, 128 Ill. 287), and 
for refusing a colored person admission to a skating 
rink (People v. King, 110 N. Y. 418), and for drawing 
any line of distinction between a white and black man 
atarestaurant. Ferguson v. Gies, 82 Mich. 358. But, 
as we have no such statute, these cases furnish no aid 
in the solution of the question now in hand. Wehave 
held that our statute which establishes separate schools 
for colored children does not violate the fourteenth 
amendment, and this for the reason that separation of 
children for such purposes is but a reasonable regula- 
tion of the exercise of a right conferred upon all chil- 
dren, whether white or black. Lehew v. Brummell, 103 
Mo. 546. And so it has been held in several States, as 
will be seen by the authorities cited in that case, and 
in the brief of defendant in this one. We believe it 
is conceded on all hands that acommon carrier of pas- 
sengers may makeand enforce reasonable rules for seat- 
ing passengers, and it has been held that such a carrier, 
in the absence of any statute to the contrary, may sep- 
arate white and black passengers in a public convey- 
ance, as a railroad car. West Chester, etc., Railroad 
Co. v. Miles, 55 Penn. St. 209. In Hall v. De Cuir, 95 
U. S. 485, the defendant was the master and owner of 
a steamboat enrolled and licensed under the laws of 
the United States. The plaintiff, a colored woman, 
being refused accommodations, on account of her 
color, in the cabin specially set apart for white per- 
sons, brought suit for damages. She based her cause 
of action upon a statute of Louisiana, which provided 
that the rules prescribed by common carriers should 
make no discrimination on account of color. The State 
court construed the lawas applying to those engaged 
in inter-State commerce, but the Supreme Court of the 
United States held the act unconstitutional so far as 
it applied to foreign and inter-State commerce. Says 
thecourt: ‘Congressional inaction left Benson [the 
defendant] at liberty to adopt such reasonable rules 
and regulations for the disposition of passengers upon 
his boat, while pursuing her voyage within Louisiana, 
or without, as seemed to him most for the interest of 
all concerned. The statute under which the suit is 
brought, as construed by the State court, seeks to take 
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away from him that power so long as he is within 
Louisiana. * * * Wethink the statute, to the ex- 
tent that it requires those engaged in the transporta- 
tion of passengers among the States to carry colored 
passengers in Louisiana in the same cabin with whites, 
is unconstitutional and void. If the public good re- 
quires such legislation it must come from Congress and 
not from the State.” While the statute was held void 
as to cases like the one then in hand, because it inter- 
fered with inter-State commerce, still the opinion, as 
we view it, proceeds upon the theory that, in the ab- 
sence of valid legislation, the defendant had the right 
to set apart a portion of the steamboat for the special 
and exclusive use of white passengers. If common 
carriers may make and enforce such rules, there can 
be no good reason assigned why proprietors of theaters 
may not do the same thing. This being so, it is not 
necessary to a proper disposition of this case to say 
how far or to what extent theaters are to be regarded 
as public places, nor is it necessary to say to what ex- 
tent they may be made public places by statute or local 
municipal laws. In any event the proprietors of thea- 
ters may make and enforce such rules as the one now 
in question. Colored persons have their own schools, 
their own churches and often their own places of 
amusement. Whites attending places of amusement 
designed specially for colored persons may be required 
to occupy separate seats. When colored persons at- 
tend theaters and other places of amusement con- 
ducted and carried on by white persons, custom as- 
signs to them separate seats. Such separation does 
not necessarily assert or imply inferiority on the part 
of one or the other. It does no more than work out 
natural laws and race peculiarities. It ordinarily con- 
tributes to the convenience and comfort of both. The 
colored man has, and is entitled to have, all the rights 
of a citizen, but it cannot be said that equality of rights 
means identity in all respects. Here the defendant 
did not exclude, or attempt to exclude, colored per- 
sons from his theater. He provided accommodations 
for them, but in doing so required them to purchase 
tickets for and take seats in the balcony, and this rule 
adopted by him accords with the custom and usage 
prevailing in this State. Such custom has the force 
and effect of law until some competent legislative 
power shall establish some other and different rule. 
The defendant’s rule was no more than a reasonable 
regulation which he had a right to make and enforce. 
The judgment is therefore affirmed. 
All concur. 
>. 


NEGLIGENCE—MAINTENANCE OF BRIDGE 
OVER TRACK—LIABILITY OF RAILROAD. 
PENNSYLVANIA SUPREME COURT, JULY 13, 1892. 


GATES V. PENNSYLVANIA R. Co. 

Where a railroad company is bound to maintain a highway 
bridge over its tracks, it is liable to one injured by the de- 
fective maintenance of the bridge, although the injured 
party might have sued the township for failure to keep 
the highway in repair. 


Geo. B. Ovrlady, for appellant. 
W. & J. D. Dorris, for appellee. 


MitcHe.t, J. The jury found a verdict for the 
plaintiff under instructions which are not now before 
us, and the court below entered judgment for the de- 
fendant, non obstante veredicto, on a point reserved. 
The learned judge held that the railroad company de- 
fendant was bound, not only to build, but to maintain 
the bridge. This conclusion is not challenged by the 
present appeal, and we must accept it as correct. But 














the learned judge further held that, asthe primary 
duty to the public to keep the highways in safe condi- 
tion rests upon the township, the plaintiffs action 
should have been brought against it and not against 
the railroad. 

This is the only question raised by this record. For 
the purposes of this case as now presented, it might be 
sufficient to say that it appears to be conceded, all 
through the evidence, that the township never did any 
repairs onthe bridge or its approaches, including the 
place of the accident, and never in any way showed an 
acceptance of the work or an assumption of duty in 
regard to it. Whether or not the defendant was legally 
bound to continue the exclusive care and maintenance 
it did so in fact, and having undertaken the duty was 
liable for negligence in its performance. That the 
town might have neglected its duty, either in not as- 
suming charge itself, or in not enforcing proper per- 
formance by the defendant, was a question that might 
arise between the party injured and the town when the 
latter should be sued, but clearly cunnot affect the 
question of the defendant’s liability for the negligent 
performance of a duty it had in fact undertaken. 

But it is desirable to consider the case upon a some- 
what broader view. The basis of the opinion of the 
learned judge below, and the argument of the appellee, 
is that the township is liable to the plaintiff, and it 
seems to have been accepted without question that in 
such case the defendant was not liable. But this does 
not appear to us to be a necessary or just conclusion. 
It is opposed, in the first place, to the general rule that 
a party injured by the concurrent tort of two may sue 
either, and this right is not affected by any considera- 
tions of primary or secondary duties of the tort feasors 
as between themselves. But, further, if the railroad 
is charged with the duty of maintaining the ap- 
proaches of the bridge ina safe condition for travel, 
then it is the party ultimately liable. Its duty in that 
regard is a duty absolute, not to the township merely, 
but to the public, to be enforced generally by the su- 
pervisors as the representatives of the public, but 
specially for his own relief, by any person specially in- 
jured by neglect of it. As aguinst such person, the fail- 
ure of the township to enforce performance would not 
excuse the railroad. If the supervisors accepted the 
performance as sufficient, and thought the bridge safe, 
that would not be a defense if the jury were of a dif- 
ferent opinion. ‘The township and the railroad are 
not in the relation of master and servant or principal 
and agent, norin any position for the application of 
the rule respondeat superior. They are independent 
parties, each charged with a duty to the public, involv- 
ing liability to an individual specially injured by neg- 
lect of such duty. Itis no defense to either to say: 
**You might have sued the other,” and certainly none 
for the railroad to say: ‘*‘ You can sue the township, 
and then the township can sue me.” When it is said 
in the cases that the town is primarily liable, it is not 
meant that the town must be sued first, but that it has 
a duty to the party injured which cannot be escaped 
by showing that there is another party secondarily lia- 
ble to it, and it would be contrary to all our legal rea- 
soning to permit the second party, thus finally liable 
to pay, to defend on the ground that it is sued in the 
first instance. The towns have made a strenuous but 
vain struggle to establish the converse proposition, 
that they should not be liable because there was an- 
other party, ultimately liable over to them. That effort 
failed because the parties were charged with independ- 
ent duties, and each was directly responsible to those 
injured by its own neglect. After such failure it would 
seem to bea fortiori that the converse proposition is 
untenable. 

Again, it is unquestionable that any one negligently 
leaving an obstruction in the highway is at once liable 
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toa party injured. uilroad Co. v. MeTighe, 46 Penn. 
St. 316. The municipality does not become liable until 
notice, express or implied from lapse of time. To hold 
that the liability of the obstructor ceased when that 
of the city began would be to hold that a liability fora 
wrongfulact might be escaped by the continuance of 
the wrong. 

Turning now to the authorities, we have not found 
any decision upon the precise point, but the general 
drift of analogous cases seems to support the views al- 
ready expressed. That the party who places or is re- 
sponsible for permitting an obstruction in the highway 
is liable to one injured thereby is very ancient com- 
mon law, and has been uniformly held in this State 
from Beutty v. Gilmore, 16 Pein, St. 463, to Dickson v. 
Hollister, 123 id. 421, while the unsuccessful effort of 
municipalities to escape liability where there is an- 
other party who may be charged has already been al- 
luded to. See Township of Newlin v. Davis, 77 Penn. 
St. 317; Dalton v. Upper Tyrone T'p., 137 id. 18. Ihave 
not found in either line of decisions a single one which 
is rested upon grounds that would make the right of 
action against either party a defense for the other 
against the party injured. On the contrary, while 
this point is nowhere specifically raised or passed upon 
with reference to the party ultimately liable, the inti- 
mations tend clearly against such a defense. Thus 
City of Philadelphia v. Weller, Leg. Gaz. Rep. 400; 4 
Brewst. 24, was an action for injuries resulting from a 
hole in the street, which a passenger railway company 
was charged with the duty of repairing. The city de- 
fended on the ground that the action should be against 
the company. Hare, J., instructed the jury that the 
liability of the railway company was not exclusive, 
and this was aflirmed by this court, Woodward, C. J., 
saying: ‘‘It is not worth debating whether the pri- 
mary duty to keep the streets in repair is upon the city 
or the railway company, for both are liable in damages 
to a citizen injured by neglect to repair, and he may 
recover against whichever party he sues.’’ And in 
Railway Co. v. Fielding, 48 Penn. St. 320, it was held 
that a passenger railway company charged with the 
duty of keeping a street in repair was liable for an in- 
jury resulting from a defect in the cartway, though the 
defect arose from the imperfect replacing of the pave- 
ment which had been removed for the introduction of 
water pipes into an abutting property. The defend- 
ant asked the court to charge that “the city of Pitts- 
burgh, or the owners of the property adjacent, are in 
law liable, from any want of care in putting any street 
in repair, which may have been opened for the purpose 
of putting in water pipes,’’ but the court, Williams, 
J., negatived the point, and charged that defendants 
were liable whether the other parties would also be or 
not (see p. 324),and the case was affirmed on this 
charge. And in Brookville Borough v. Arthurs, 130 
Penn. St. 501, it was held that permitting a defect in 
the sidewalk was negligence in both the property- 
owner and the borough, and inferentially therefore 
both or either would be liable to the party injured, 
though they were not such joint wrong-dvers as to pre- 
clude the borough from recovering over against the 
owner the damages it had been compelled to pay, ifas 
between themselves the owner was ultimately the re- 
sponsible party. 

Looking beyond our own State we find the law thus 
unqualifiedly stated in Dillon on Municipal Corpora- 
tions (ed. 1890): ‘‘No person * * * has the right to 
do any act which renders the use of the street hazard- 
ous, or less secure than it was left by the municipal au- 
thorities. Whosoever does so * * * igs liable to 
any person who sustains any special injury therefrom.” 
§ 1032. ‘‘ The ultimate liability in such cases is upon 
the author or continuer of the nuisance, but if the 
party injured elects to proceed against the municipal 





corporation for failing in its duty, * * * he must 
show notice,”’ etc. § 1034. Where astreet is rendered 
defective by the act of a railroad company, ‘‘ the ques- 
tion arises who is responsible—the railroad company, 
which caused the defect, or the town, which is charged 
with the general duty of keeping in repair the public 
ways? The course of decision is to hold the town pri- 
marily responsible to the person sustaining the injury, 
thus compelling it, when liable, to seek indemnity 
from the railroad company.” §1037. But it is added 
in the note tothe same section: ‘ The traveller may, 
of course, elect to proceed at once against the railroad 
company if he chooses.”’ Among the cases cited for 
this is Lowell v. Ruilroad Co., 23 Pick. 24. The rail- 
road company had made a cut across the highway, 
and its servants had neglected to replace the barriers. 
The persun injured sued the town, and recovered, and 
the town then brought this suit against the company 
for indemnity. It was held that the town could ‘re- 
cover, and in the opinion Wilde, J., says (p. 31): ‘The 
defendants were answerable to the parties insured for 
alldamages. But the doubt is whether they are re- 
sponsible to the plaintiffs.’ And again (p. 34): “If 
the defendants had been prosecuted instead of the 
town, they must have been held liable for damages, 
and from this liability they have been relieved by the 
plaintiffs.” In £illiot v. Concord, 27 N. H. 204, where 
the town was held liable in the first instance to the 
party injured, it was said for the plaintiff arguendo, 
“ plaintiff may have a remedy against the town or the 
railroad corporation,” and this argument prevailed 
with the court, though the liability of the railroad 
company was not specially noticed inthe opinion. In 
Willard vy. Newbury, 22 Vt. 458, Redfield, J., charged 
the jury: ‘‘The town were liable to the plaintiff, and 
he was not obliged to look to the company, evea if 
they had also been negligent, and might so bave be- 
come liable to any one suffering injury on that ac- 
count.’’ This was affirmed by the court, and it is 
plainly intimated that there was no doubt of the rail- 
road’s liability. This was followed and affirmed in 
Batly v. Duxbury, 24 Vt. 155, where the gist of the de- 
cision is that the party injured is not bound to sue the 
railroad, but it is clearly implied that he may do so. 
The New England decisions, as noticed by Judge Dil- 
lon, are influenced to some extent by the fact that the 
duty of towns there is entirely statutory, but the prin- 
ciples upon which the foregoing cases are decided are 
equally applicable in Pennsylvania, where the duty of 
the municipalities, whether at common law or by stat- 
ute, is essentially the same as by the statutes of the 
States above cited from. It is quite clear to us from 
our examination of the subject that the general con- 
seusus of judicial opinion, and the basis of the reason- 
ing on which many of the decisions are rested, is that 
the party injured may, if he so elects, sue at once the 
active wrong-doer who is ultimately liable, and the 
absence of any express adjudication of the point is due 
mainly, if not altogether, to the absence of any serious 
doubt on that question, and the fact that the real strug- 
gle has uniformly been by the towns to escape their 
primary liability. 

Judgment reversed and judgment entered for plain- 
tiff on the verdict. 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

CoNFICT OF LAWS—PLACE OF PERFORMANCE AND EX- 
ECUTION OF CONTRACT.—A bond for the purchase- 
money of land in Delaware, signed and sealed in Penn- 
sylvania by a married woman, and delivered in Dela- 
ware by her husband as her agent, is enforceable in 
Pennsylvania, according to the laws of Delaware, une 
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der which a married woman is personally liable on 
such bond. The general rule is that in such cases the 
instrument is governed, as to its validity, nature, ob- 
ligation and interpretation, by the laws of the place 
where it is to be performed. Story Confi. Laws, § 280; 
2 Kent Com. p. 459. Interest, which is the ordinary 
measure of compensation for delay in performance, is 
to be computed according to the law of the place of 
payment. Brown v. Railroad Co., 83 Penn. St. 316. 
‘The remedy and the effect to be given to any existing 
disability in the makerof the instrument are also to 
be determined by the law of the place of payment. Hill 
v. Chase, 143 Mass. 129. The same rule applies where 
the contract is made by correspondence through the 
mails or by telegraph. Thus it was held that if one or- 
ders goods from another State by mail, which are sent 
by acarrier, the contract is made where the order is 
received and the goods delivered to the carrier for the 
buyer, and the law of that State will govern the con- 
tract. Milliken v. Pratt, 125 Mass. 374. The courts of 
this State will administer in such cases the lez loci con- 
tractus as against one under disability. Evans v. 
Cleary, 125 Penn. St. 204. But this case stands on still 
stronger ground. Delivery is an essential part of the 
execution of any instrument. It is not enough to sign 
and seula bond. It is effectual only when it is deliv- 
ered to the party interested in it, or to some one for 
him. The bond might have been signed whenever it 
was most convenient for the obligor to give attention 
to it, but it was an ineffectual and useless paper until 
delivery to the obligor. The delivery was made in 
Delaware, where it was to be performed. It was made 
a binding obligation, its execution was completed in 
that State, and for this further reason it must be gov- 
erned by the Jaws of that State. So far we have 
considered the instrumeut as a contract without re- 
gard to the character of the subject-matter, but upon 
looking into the transaction of which it is a part, we 
learn that it is a contract relating to real property. 
Now the rule relating to such contracts has been well 
settled from the earliest days of the English common 
law. Real property cannot attend the person of the 
owner as be goes from one jurisdiction to another. It 
is fixed, immovable, and necessarily under the law of 
the place where itlies. Contracts relating to it must 
therefore necessarily be governed by the lec rei sili. 
Story Confl. Laws, 424. Penn. Sup. Ct., July 13, 1892. 
Baum vy. Birchall. Opinion by Williams, J. 


CORPORATIONS—VALIDITY OF MORTGAGE—PUBLICA- 
TION OF NOTICE.—The Compiled Statutes of Moutana, 
division 5, section 492, provides that the officers of a 
mining company shall not mortgage its property, ex- 
cept in pursuance of an order of a stockholders’ meet- 
ing convened by publication of notice, ete. Held, that 
a mortgage executed by the unanimous order of a 
stockholders’ meeting of such company, at which all 
of the stockholders were present, but which was con- 
vened without observing the statutory requirements, 
was not void but voidable only. The Supreme Court 
has maintained the doctrine, in several well-considered 
cases, that where a corporation has no power in its 
charter or by virtue of the law under which it may be 
organized to make a specific contract, the same is ultra 
vires, although accompanied with the proper formali- 
ties for entering into acontract. Thomas v. Railroad 
Co., 10L U. 8. 71; Pearce v. Railroad Co., 21 How. 441; 
Oregon Ry. & Nav. Co. v. Oregonian Ry. Co., 130 U. 
8.1; Pittsburgh, C. & St. L. Ry. Co. v. Keokuk & H. 
Bridge Co., 131 id. 372; Pennsylvania R. Co. v. St. 
Louis, ete., R. Co., 118 id. 290; Head v. Insurance Co., 
2 Cranch, 127; Merrill v. Monticello, 138 U. S. 687. In 
Bank v. Earle, 13 Pet. 519, Taney, C. J., in speaking of 
what acts a corporation may perform, said: “ And 
those acts must be done by such officers and agents, 











in such manner as the charter authorizes.” In con- 
sidering these cases,the conclusion would be reached 
that, where the officers of a corporation had not pro- 
ceeded in the manner provided by law, their acts 
would be void. But there appears to have been drawn 
adistinction between cases where the corporation has 
no power to act and those where it has such power, but 
fails to perform the acts in question in the mode or 
manner provided by law. Inthe former the acts are 
void, in the latter voidable. In the case of Zabriskie 
v. Railroad Co., 23 How. 381, after citing the case ‘of 
Bargate v. Shortridge, 5 H. L. Cus. 297 (decided in the 
House of Lords, England), where certain directors of 
a company had not observed the precautions required 
in entering into a contract, and sought to have the 
same subsequently declared void for the lack of those 
precautions, wherein it was held that, after having 
abided by the coutract for several years, they should 
be estopped from setting up these defects in entering 
into the contract, the Supreme Court said: ‘This 
principle does not impugn the doctrine that a corpo- 
ration cannot vary from the objects of its creation, and 
that persons dealing with a company must take notice 
of whatever is contained in the law of their organiza- 
tion. This doctrine has been constantly affirmed in 
this court, and has been ingrafted upon the common 
law of Ohio. But the principle includes those cases in 
which acorporation acts within the range of its gen- 
eral authority, but fails to comply with some formality 
orregulation which it should not have neglected, but 
which it has chosen to disregard.” In Hervey v. Rail- 
way Co., 28 Fed. Rep. 169, Justice Harlan, sitting as 
Circuit justice, said: ‘ The objection under consider- 
ation can have no application to any one of the sec- 
tional mortgages, except that executed by the Paris & 
Terre Haute Railroad Company, which was organized 
after the passage of the act of 1872, but it cannot avail 
the parties making it for several reasons, one of which 
is that, asthe Paris & Terre Haute Railroad Company 
admits the execution and delivery of the mortgage, it 
must, as between the company and its creditors, be 
deemed a valid instrument. The provision of the act 
of 1872, making the assent of a given pumber of stock- 
holders essential to the validity of a mortgage, is pri- 
marily, if not exclusively, for the benefit of stockhold- 
ers. If it be conceded that stockholders of a railroad 
corporation, formed under the act of 1872, could, as 
against bona fide holders of bonds secured by a mort- 
gage executed by such corporation, defeat a mortgage 
not executed with the express assent of the requisite 
number of stockholders, it does not follow that credit- 
ors of the corporation could raise any such question.” 
In this case it appeared that a statute of Illinois pro- 
vided that the assent of two-thirds in amount of the 
stock of the corporation, expressed in a prescribed 
mode, Was essential to the validity of a railroad mort- 
gage. In the case of Wood v. Water-works Co., 44 
Fed. Rep. 147, it was held that only stockholders could 
complain of a transaction ultra vires. In Beecher v. 
Railroad Co., 45 Mich. 103, Justice Cooley, in deliver- 
ing the opinion of the court, said: ‘ Courts often 
speak of acts and contracts as void when they mean no 
more than that some party concerned has a right to 
avoidthem. * * * Ifitis apparent that an act is 
prohibited and declared void on grounds of general 
policy, we must suppose the legislative intent to be 
that it shall be void toall intents, while, if the mani- 
fest intent is to give protection to determinate indi- 
viduals who are sui juris, the purpose is sufficiently ac- 
complished if they are given the liberty of avoiding 
it.” In this case it was necessary to interpret a stat- 
ute of Michigan which provided: ‘That no aliena- 
tion, diversion, sale or mortgage of any part of the 
mine, works, real estate or franchise of any corpora- 
tion mentioned iu the first section of this act should 
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have any force or effect, or pass any title thereto or in- 
terest therein, uuless expressly authorized by the vote 
of three-fifths in interest of the entire stock of said 
company, actually present or legally represented at 
some meeting of stockholders called and notified.” 
The notice required by statute for the meeting of such 
stockholders was as follows: ‘‘No meeting of stockhold- 
ers shall be held to be legal or valid, or the proceed- 
ings thereof of any force or effect, unless the directors 
or other parties or officers calling the same shall cause a 
notice of the time, place and object of holding the 
same, to be published two weeks for any annual meet- 
ing, and four weeks forany special meeting, previous 
thereto, in some newspaper published in the county.” 
The notice published in this case did not fully apprise 
the stockholders of the object of the meeting, and yet 
the court held that the mortgage executed in pursu- 
ance of a resolution of a stockholders’ meeting, so 
called, was only voidable by the stockholders or cor- 
poration, and not by strangers to the same. In Ditch 
Co. v. Zellerbach, 37 Cal. 545, Justice Sawyer elabo- 
rately discussed the subject of ultra vires as applied to 
corporations. He said: ‘The term ‘ultra vires,’ 
whether with strict propriety or not, is also used in 
different senses. An act is said tuo be ultra vires when 
it is not within the scope of the powers of the corpora- 
tion to perform it under any circumstances or for any 
purpose. An actis also sometimes said to be ultra 
vires with reference to the right of certain parties, 
wheu the corporation is not authorized to perform it 
without their consent, or with reference to some spe- 
cific purpose, when it is not authorized to perform it 
for that purpose, although fully within the scope of 
the general powers of the corporation, with the con- 
sent of the parties interested, or for some other pur- 
pose, and the rights of strangers dealing with corpora- 
tions may vary according as the act is ulira vires in one 
or the other of these senses. All these distinctions 
must be constantly borne in mind in considering the 
question arising out of dealings with a corporation. 
When an act is ultra vires, iu the first sense mentioned, 
itis generally if not always void in toto, and the corpo- 
ration may avail itself of the plea; but when it is wtra 
vires in the second sense, the right of the corporation 
to avail itself of the plea will depend upon the circum- 
stances of the case.”” Morawetz on Corporations ($8 675) 
expresses this as the rule under statutes similar to the 
one under cousideration. I think, in the light of these 
decisions, the doctrine in Head vy. Insurance Co., 
supra, and that of Bank v. Earle, supra, must be held 
to have in some extent been modified, and that the 
doctrine is that where a contract is within the power 
ofa corporation to perform, but its agents have not 
followed the mode prescribed, the contract must be 
considered voidable only, and not void. There is no 
doubt but that the Argenta Company had the power 
to mortgage the property in question, but the provi- 
sions of the statute prohibited the trustees of the com- 
pany from doing so without first, in a certain manner, 
having obtained the consent of two-thirds of its stock- 
holders. This, it will be observed, was not a prohibi- 
tion upon the corporation, but upon its agents. Iam 
led to think that such a contract as the one under con- 
sideration must be considered as a voidable contract, 
and not a void in toto contract ab initio, for the reason 
that acontract of a corporation void ab initio as ultra 
vires cannot be ratified by acquiescence. ‘‘An act 
which is in excess of the charter of a corporation in- 
volves an unauthorized exercise of corporate power on 
the part of the company, and this objection cannot be 
obviated by any subsequent ratification, either by the 
agents or by the shareholders.’’ Mor. Priv. Corp., § 619. 
In speaking of a contract which had been entered 
into by a corporation, and which was ultra vires, the 
Supreme Court in Pennsylvania R. Co. v. St. Louis, 





ete., R. R. Co., supra, said: ‘* But we understand the 
rule in such cases to stand upon the broad ground that 
the contract itself is void, and that neither what has 
been done under it nor the action of the court can in- 
fuse any vitality into it.” In Pittsburgh, C. & St. L. 
Ry. Co. v. Keokuk & H. Bridge Co., supra, the Su- 
preme Court again, in speaking of a contract which 
was beyond the power conferred by its charter, said 
upon a point urged that the corporation was estopped 
because it had received benefits under the contract: 
“According to many recent opinions of this court, a 
contract made by a corporation which is unlawful and 
void, because beyond the scope of its corporate pow- 
ers, does not, by being carried into execution, become 
lawful and valid; but the proper remedy of the party 
aggrieved is by disaffirming the contract, and suing to 
recover, as on a quantum meruit, the value of what the 
defendant has actually received the benefit of.’ There 
is no purpose expressed in the decisions to reverse that 
in the case of Zabriskie v. Railroad Co., supra, yet I 
do not see how they can be reconciled in any other 
way than that the contracts in the above cases were 
considered void, and the contracts in the last case 
voidable. Cook on Stocks says ($682): ‘The courts 
are becoming more liberal, and many acts which fifty 
years ago would have been held to be ultra vires would 
now be held to be intra vires.” Considering all of these 
authorities, I think the contract under consideration 
must be classed as a voidable, rather than as a void, 
contract. This is perhaps not in accordance with the 
views expressed by the learned Supreme Court of Cali- 
fornia in the cases of McShane v. Carter, 80 Cal. 310, 
and Mining, ete., Co. v. Kennedy, 81 id. 356. In these 
cases [ do not think the court fully considered the dif- 
ference between contracts which are within the power 
of a corporation to perform, but where the forms and 
modes of entering into the contract have not been ob- 
served, and those where the corporation is without the 
power to make the contract. These cases cannot be 
fully reconciled, I think, with the case of Ditch Co. v. 
Zellerbach, supra, and which appears to be a very well- 
considered case. The contract being a voidable one, 
the question arises as to who can take advantage of 
any defectin entering into the same. The rule that is 
established by the statute requiring a meeting of the 
stockholders, etc., and the giving of their consent to 
the making of a mortgage, was for the benefit of the 
stockholders of the corporation executing the same. 
This was the view taken of a similar statute by Justice 
Cooley and Justice Harlan in the cases of Beecher v. 
Railroad Co., supra, and Hervey v. Railway Co., su- 
pra. The answer must be then that only the corpora- 
tion, or the stockholders of the corporation, can take 
advantage of the contract under discussion. Railroad 
Co. v. Ellerman, 105 U. 8S. 166. This rule would ex- 
clude the right of any of the lienholders upon the prop- 
erty embraced in the mortgage from raising the issue 
that the mortgage was not duly authorized by a vote of 
the stockholders at a meeting duly called. Whena 
contract made by « corporation is only voidable, the 
corporation and stockholders can be estopped by their 
conduct from avoiding the same. Kent v. Mining Co., 
78 N. Y. 185, 186. In the case of Railway Co. v. Mc- 
Carthy, 96 U. S. 258, the Supreme Court say: ‘The 
doctrine of ultra vires, when invoked for or againsta 
corporation, should not be allowed to prevail where it 
would defeat the ends of justice or work a legal wrong.” 
This doctrine is ably asserted in Whitney Arms Co. v. 
Barlow, 63 N. Y. 62. It is but proper to remark how- 
ever that the decisions in the courts of New York and 
that of the Supreme Court, upon the doctrine of wltra 
vires, are not always in harmony. ‘The courts of New 
York generally follow the rule expressed by Comstock, 
J., in Bissell v. Railroad Co., 22 N. Y. 259, while the 
views expressed by Selden, J., in that case are more in 
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accordance with those which have been maintained in 
the Federal courts; yet upon this point the courts of 
that State and the Supreme Court seem to have united. 
It is difficult to see upon what principle a contract, 
which is void as in vielation of public policy, as an act 
of a corporation is decided to be in Pittsburgh, C. & 
St. L. Ry. Co. v. Keokuk & H. Bridge Co., supra, and 
which is not authorized by its charter or the law under 
which it is organized, can be maintained because it 
might work a wrong or injustice. But this court feels 
bound by the rule expressed in Railway Co. v. Me- 
Carthy, and in accordance with it would have to hold 
that even the corporation and stockholders in this case 
would be estopped from asserting that the mortgage 
was void, although it might be held that it was beyond 
the power of the corporation to execute the same. But 
holding, as I do, that the mortgage was only a voidable 
contract, [ have no difficulty in maintaining that the 
corporation and stockholders in this case would be es- 
topped from denying its validity. The bonds sued on 
in this case were the consideration for the property 
embraced in the mortgage; neither the corporation 
nor the stockholders have ever expressed any desire to 
disaffirm that contract. The contract was entered 
into with the knowledge of the stockholders; the cor- 
poration have held and enjoyed the property so ob- 
tained; hence it would be a wrong to allow the corpo- 
ration to disaffirm this mortgage, and if neither the 
stockholders nor the corporation could now object to 
this mortgage, much less could the creditors of the Ar- 
genta Company object to the validity thereof. Forthe 
reasons assigned the demurrer is overruled. U. 8. 
Cire. Ct., D. Mont., April 18, 1892. Campbell v. Argenta 
Gold & Silver Min. Co. Opinion by Kuowles, J. 51 
Fed. Rep. 1. 


DEFINITION—BUTCHER’S SsHOP.—Under an _ indict- 
ment for burglary in breaking, etc., a ‘“ butcher's 
shop,’’ evidence that the place was used exclusively 
for the sale of meat is sufficient, though no animals are 
slaughtered or dressed there. The court was asked to 
give to the jury the following instruction, which was 
refused, the refusal to give which is alone insisted upon 
aserror: “A butcher's shop, or butchery, is a place 
where animals are slaughtered and dressed for mar- 
ket.”””. In Doe v. Spry, 1 Barn. & Ald. 617, it was held 
that it was sufficient if the defendant sold the flesh to 
constitute him a butcher, and it was said: *‘ There are 
in many markets butcher's shops where no animal 
ever is or can be slaughtered, and yet without doubt 
the persons occupying them carry on the trade of 
butchers there.”” The word *‘ butcher” may and often 
does include the person who cuts up and sells meat. 
Browne Words & Phrases, p. 57. Ark. Sup. Ct., June 
18, 1892. Green v. State. Opinion by Hughes, J. 


CORRESPONDENCE. 


COLORED REPRESENTATION. 
Editor of the Albany Law Journal: 

Iam a little surprised to find in the JourNAL of this 
date, in your comments on the opinion of Judge Rum- 
sey in the Monroe county supervisors mandamus case, 
as to the non-deduction of the number of our colored 
citizens ‘** not taxed’? from the basis of the Senate ap- 
portionment, the statement that ‘‘ It is difficult to see 
how this defect in the Apportionment Act can be ob- 
viated.”’ 

Do you hold the State constitutional requirement of 
such exclusion is not nullified by the fourteenth 
amendment of the United States Constitution? Are 
not our colored citizens who are not taxed entitled to 
same rights of representation as white citizens who are 
not taxed? Has it come to this, that the perpetuation 
of legislative power of the Republican party in the 





Empire State depends on excluding the colored man 
from enjoying the rights secured to him by the thir- 
teenth and fourteenth amendments of the United 
States Constitution? See Strauder v. West Virginia, 
100 U. 8S. 308; Ex parte Virginia, id. 339; People y. 
King, 110 N. Y. 418. 
Truly yours, 
Levi H. Brown. 

WATERTOWN, N. Y., Aug. 20, 1892. 

[As we are not a court, we don’t “ hold ” any legal 
doctrine. We simply stated our impression, and 
in our Current Topics this week will be found a 
fuller statement of it. We are not ‘ bigoted” 
about it, and we decline to be betrayed into any 
politics. There seems to be nothing in point in the 
sections cited by our namesake. Perhaps he means 
the fifteenth amendment.—Eb. | 


INHERITANCE TAXATION. 
Editor of the Albany Law Jowrnal: 

In reply to the inquiries concerning inheritance tax- 
ation made by Mr. Ovitt, 1 venture to offer the follow- 
ing, not as a lawyer, for that [am not, but as a mere 
student of economies, under which the subject of tax- 
ation properly falls: 

1. The inheritance tax isa form of income tax, and 
as good an authority as Prof. Richard T. Fly, of Johns 
Hopkins, says that an income tax should go to the 
State. 

2. It is now generally admitted by writers on the 
subject that an equal tax refers to equality of sacri- 
fice. Economists also agree that this is best obtained 
by a progressive tax. If therefore the Minnesota Leg- 
islature should choose to enact a progressive tax law, 
there is no reason for believing that the court of last 
resort would declare the measure unconstitutional on 
the ground of inequality. 

3. The New York law is about the only complete law 
on this subject that 1 have been able to discover, and 
it is consequently difficult to set up a standard by 
which to measure it; but I believe the law to be faulty 
inat least the following particulars: (a) The New 
York law exempts property inherited by a father, 
mother, husband, wife, child, brother, sister, ete., from 
the tax. Large estates (e. g., those exceeding $50,000 in 
value), even when descending to such kin, should be 
subject to the tax, which may rightly be made pro- 
gressive. (b) Small inheritances should be exempt 
from the tax--say property yielding an income of not 
to exceed $600 per annum. 

Yours truly, 
R. B. 

Sat LAKE City, UTAH, Aug. 18, 1892. 


NEW BOOKS AND NEW EDITIONS. 


KEASBY ON ELectrIC WIREs. 


The Law of Electric Wires in Streets and Highways. By 
Edward Quinton Keasby. Chicago: Callahan & Co., 1892. 
Pp. xi, 190. 

The author may be congratulated on having hit ona 
live subject. He has produced a very useful manual 
onamatter of novel importance. There is a great 
amount of litigation in respect to the rights here dis- 
cussed, although the topic is one of very recent origin. 
The table of cases cited in this volume covers ten 
double-column pages, but of course many of them are 
only analogously in point. Mr. Keasby’s volume is to 
be recommended as a thorough piece of work. As 
editor of the New Jerseuv Law Journal he has had an 
excellent opportunity to observe all the decisions in 
point, and he has undoubtedly allowed none to escape 
him. 
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ALBANY, SEPTEMBER 3, 1892. 


1 


CURRENT TOPICS. 

HE fifteenth annual meeting of the American 
Bar Association was held at Saratoga Springs 

last week, and was rather more numerously at- 
tended than usual. Such of the exercises as we 
were able to attend were of the usual interest. 
Nearly all the speakers and readers had something 
hard to say against Socialism and Anarchy, and 
yet these movements show no signs of decline, and 
it would not be at all surprising if the prevailing 
spirit of discontent should result in some general 
and terrible uprising to celebrate the centenary of 
the hideous French revolution. We hope for a 
better celebration of Columbus’ discovery, but 
nothing should surprise anybody in this period of 
fermentation. Judge Dillon’s excellent address 
will be given in full in this journal shortly. Mr. 
John Randolph Tucker repeated and enhanced the 
success which he achieved at Albany in June. His 
address was upon the supremacy of the Constitu- 
tion, with trenchant criticisms upon the abuse of 
the Federal powers of appropriation and taxation. 
Mr. Tucker combines in a remarkable measure the 
learning of an elegant scholar in law, literature 
and history, with sound and practical views in 
statesmanship, and a vigorous and invigorating 
style and delivery. He waked his audience to un- 
wonted enthusiasm. He tossed, gored, trampled 
on and rent the detestable doctrine of paternalism 
in government ina manner that did good to the 
hearts of most of his hearers. Before we listened 
to him, we thought we had heard enough about the 
Constitution and the differences between our gov- 
ernment and that of England, but Mr. Tucker re- 
erected these respectable old bones, and breathed 
into them the breath of a second existence, as did 
the witch to the scarecrow in Hawthorne’s weird 
tale; and so long as Mr. Tucker should continue to 
breathe upon them so long would they continue to 
be of fresh interest. It was a little disappointing 
not to hear Mr. Tucker’s views on the power of the 
Federal government to go into the show business, 
Mr. John W. Cary’s paper on ‘‘ Limitations of 
Legislative Power in respect to Personal Rights and 
Private Property” might as well if not better have 
been styled ‘‘The Oleomargarine Laws.” ‘We are 
in thorough sympathy with him in his opposition 
to these laws. We deem the law of Pennsylvania, 
for example, entirely unconstitutional, and the de- 
cision of the Supreme Court upholding it as utterly 
insupportable in reason; but Mr. Cary would have 
produced a better effect if he had damned the court 
and the law vigorously in half an hour, rather than 
forced his hearers to listen to an oral abstract of 
his printed denunciation which lasted two hours. 
Mr. Cary’s paper was a good one and will read well 
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in the published proceedings, but his delivery of it 
emphasizes the danger of letting loose on an audi- 
ence a lawyer with a legal grievance, although a 
perfectly just one. Mr. Snyder’s paper on “The 
Problem of Uniform Legislation in the United 
States,” was in every way commendable. It is 
published in full in another part of the present 
number of this journal. Mr. Snyder is one of the 
very best experts on this topic in this country, and 
in respect to the subjects of marriage and divorce 
has a peculiarly broad and exact knowledge. We 
listened with interest for more than half an hour to 
a statement by Mr. George H. Bates, chairman of 
the committee on International Law, of the com- 
mittee’s report on the New Orleans massacre case. 
We have read the whole report and it is an able 
one, but it is always a dangerous thing to ask a 
lawyer to state the substance of a paper, and prob- 
ably little was gained by that course in this 
instance. In respect to all papers of this descrip- 
tion it would be better to trust to print, for few 
lawyers take note of time even from its loss. The 
foregoing covers all we were privileged to hear of 
the proceedings, but we may add that our eyes were 
permitted to rest momentarily upon the twin medals 
awarded to Roundell Palmer and David Dudley 
Field for eminent services in law reform. In our 
judgment it would have been more fitting to award 
one to Stephen rather than Palmer, and any one 
who reads the sketch of his life in the last number 
of the American Law Review will not differ from us. 
All persons interested in the association will rejoice 
at Mr. Hinckley’s reversal of his determination not to 
accept a re-election as secretary, for he has been an 
ideal officer in this post, which he has held from the 
beginning and has made friends all over the country 
by his courtesy and consideration. Mr. Tucker was 
chosen president for the next year. The next 
session is to be held in Milwaukee. 


Simultaneously with this convention was held 
the first joint meeting of the commissioners on the 
subject of uniform legislation. The following com- 
missioners have so far been appointed: New York, 
Henry I. Beekman, Irving Browne, W. L. Snyder. 
Pennsylvania, Ovid F. Johnson, Charles R. Buckalew, 
Robert E. Monaghan. Delaware, Thomas F. Bay- 
ard, George V. Massey, Alfred P. Robinson. New 
Jersey, G. D. W. Vroom, Richard Wayne Parker. 
Massachusetts, Edmund H. Bennett, Leonard H. 
Jones, F. J. Stimson. Michigan, Sullivan M. Cut- 


cheon, A. C. Marwell, C. W. Casgrain. Georgia, 
P. W. Meldrim, Walter B. Hill. Those whose 
names are italicised were not present. It is be- 


lieved that some ten or twelve States, which had no 
legislative sessions last winter, will appoint similar 
commissions at their next sessions. The confer- 
ence did a good deal of hard work, and all things 
considered, developed a very small amount of 
antagonism. Perhaps this is due to the fact that 
comparatively little attention was bestowed on the 
burning topic of marriage and divorce. The con- 
ference agreed on recommending to their several 


182 


THE ALBANY LAW JOURNAL. 








Legislatures the following action in substance: the 
abolition of days of grace on commercial paper; to 
make paper due on Sunday or a holiday payable on 
the next business day thereafter ; to substitute 
scrolls for seals; that a deed may be admitted in 
evidence in another State than the State of execu- 
tion if acknowledged by the grantor or proved by 
one subscribing witness; to adopt a uniform form 
of acknowledgment for such cases; that wills shall 
be valid in other States than the place of execution 
if executed according to the formalities required at 
the place of execution; that such wills may be 
proved by an exemplified copy of the record; that 
the age of consent to marriage be fixed at eighteen 
in males and sixteen in females; that there shall be 
a formal marriage before some person authorized 
by law, or in States where a common-law marriage 
is now recognized, a written agreement signed by 
the parties and two witnesses; and that no divorce 
shall be valid out of the State where granted, un- 
less the parties resided there, or the defendant was 
personally served or appeared there. All these 
recominendations are put in the alternative; there 
is no proposal to change the existing law of any 
State; but these suggestions are made for conven- 
ience. Committees were appointed to draft bills to 
be submitted to the several Legislatures. These 
will soon be ready and will be published in this 
journal. Mr. Beekman was chosen chairman and 
Mr. Stimson secretary of the conference. Con- 
siderable hope may reasonably be entertained for 
the work of this commission in respect to every 
subject thus far taken up, except the subjects of 
marriage and divorce. It is possible that the three 
recommendations now made may gain some favor 
if not general prevalence, but when they come to 
licenses, and parental consent, and the causes for 
divorces, then the disagreement will begin, and it 
will never end. 


We regret to observe our former townsman, Mr. 
Charles Emory Smith, of the Philadelphia Press, 
rebuking the slowness of these commissions in set- 
ting about their work. He says there is ‘* some- 


thing ridiculous” about it. Well, that is the 
‘*smart Aleck ” view of it, but a little consideration 
would have taught even a half-cocked newspaper 
wiseacre that there is little use in one or two or three 
commissions setting at work. There is grave doubt 
even now how much has been gained by moving 
with only seven commissions. We will not say that 
this oracular and shallow newspaper has something 
to learn in the premises—it has every thing to learn. 
Mr. Smith’s ‘‘ mission” is certainly not to instruct 
some of the ablest lawyers of this country in their 
duties. Let Mr. Editor go back to his Tartars. 


“ The Green Bag” for August has a beautiful 
portrait of John K. Porter, with the first install- 
ment of a biography of him by Mr. Grosvenor P. 
Lowrey, who was for fifteen years his partner. 
There is a pleasant illustrated article on ‘‘The 
Inns of Court.” Our old friend and contributor, Mr. 





R. Vashon Rogers, crops up after long silence in 
an article on ‘*The Tongue,” which is curious and 
interesting. The common law was quite impartial 
about the tongue. It ducked the shrew for scold- 
ing and it pressed the prisoner to death for refusing 
to plead. The author of “ The Question ” might 
well have given an account of torture recently in- 
flicted on Iams by Inquisitor-General Streator. (By 
the way, we observe that the Streator newspapers 
now charge substantially that Iams hung himself 
up and that Streator was a benefactor who took 
him down.) Mr. Percy Edwards on ‘ Penological 
Law Reforms,” with particular reference to indeter- 
minate sentences, and Mr. Gustave Ravené on 
‘*Guilds and Guild Laws” give very readable and 
instructive views of their topics. 


According to those venerable authorities, the 
Bible and Mr. R. Vashon Rogers, the tongue gets 
people into a great deal of trouble. It got a law- 
yer, or rather his client, the State of Wisconsin, 
into trouble in a recent case, where the prosecuting 
attorney denounced the bigamous defendant as ‘‘a 
sugar-loaved, squirrel-headed Dutchman,” and the 
obstinate Hollander had a new trial in consequence. 
(19 8. W. Rep’r, 656.) His tongue also seems to 
have got Thomas Dunn of Detroit into trouble, if 
we may credit an account sent us in the Detroit 
Tribune. It seems that Mr. Dunn was in the habit 
of talking so noisily and profanely that it greatly 
disturbed his next door neighbor, Mrs. Whitley, and 
she applied to Judge Breevoort for a muzzle in the 
form of an injunction, and the judge put it on 
Dunn, At the risk of unduly setting up the lady’s 
young attorney, who has evidently been ‘‘ seeing ” 
the reporter, and who probably sends us the news- 
paper, we reproduce part of the Zribune’s account: 

** Judge Breevoort’s decision is quite a triumph for 
W. H. Wetherbee, Mrs. Whitley’s attorney. Heisa 
recent graduate and the case was his first one. When 
he filed his unusual bill it was laughed at by some of 
the old lawyers, and Mr. Pond’s exceedingly humorous 
speech in defense of his client’s voice, which he claimed 
was given him by God and couldn’t very well be taken 
away by acourt of inferior jurisdiction, would have 
laughed a weak case out of court. But Mrs. Whitley's 
attorney piled up about one hundred decisions before 
his honor running from the beginning of courts of 
equity down to the present time, and all pointing 
clearly to the right and duty of the court to restrain 
noises which damaged the property of the neighbors 
of those responsible. Judge Breevoort examined the 
authorities carefully, and in granting the injunction 
said that he did so because it had been clearly shown 
by the affidavits that Dunn’s voice was a nuisance and 
a damage to property rights.’’ 

Judge Breevoort evidently has a more consider- 
ate and neighborly spirit than was evinced by the 
court in State v. Baldwin, 1 Dev. & Bat. 195, where 
it was held not a criminal nuisance to curse so loud 
at a tavern as to break up a neighboring singing- 
school, Dunn evidently is not a favorite among 
his neighbors, for the reporter says his ‘‘ house 
looks like a rat-trap, fenced in as it is by high bar- 
ricades erected by his neighbors on both sides.” 
We may be permitted to doubt whether the injunc- 
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tion can be maintained. At all events, in the 
absence of proof that the cursing shook Mrs, Whit- 
ley’s house, we should think the judge might dis- 
creetly allow Dunn to curse at hours when it would 
not disturb the lady — say when she was asleep or 
at church or talking with another woman, etc. We 
are afraid the injunction is too broad. We assume 
that it is not unlawful to curse in Michigan. Down 


here any man may have a free curse and be damnified. 
This is merely our cursory view. 


_—o 


NOTES OF CASES. 


N State v. Hancock, Supreme Court of New Jersey, 
June 9, 1892, it was held that a culprit giving 

a recognizance to appear to an indictment, and 
not to depart from the court without leave, is not 
discharged from his obligation by the quashing of 
the indictment. The court said: ‘‘It will be 
observed that the position now taken in behalf of 
this defendant is that one of the express stipula- 
tions of the obligation entered into by him should 
be held by the court to be of no binding force 
whatever. He stipulated that Bush should not 
depart the court without leave. That stipulation 
has been broken, and it is now asserted that such 
breach is nugatory, inasmuch as the stipulation 
itself has no legal efficacy. That a stipulation of 
this kind was valid and obligatory at common law 
is not to be doubted. It was so declared more 
than thirty years ago by this court after full con- 
sideration, in the case of State v. Stout, 11 N. J. Law, 
125. It was there judicially determined that a 
recognizance in general binds to three things: (1) 
To appear to answer either to a specified charge, or 
to such matters as may be objected; (2) to stand 
to and abide the judgment of the court; and (3) 
not to depart without leave of the court; and that 
each of these particulars was distinct and independ- 
ent. The court further said that the party was not 
to depart until discharged, although no indictment 
should be found against him, or although he be 
tried and found not guilty by a jury. This subject 
is exhaustively discussed, and the leading authori- 
ties cited, in the learned and well-considered brief 
with which we have been favored in this case by 
the counsel of the State; but we do not deem it 
necessary further to dweli upon the topic, as the 
decision just referred to is, in principle, directly in 
point and, in all respects, is of the highest author- 
ity, and as the rule established by it has in no wise 
been called in question. Thus far the subject 
seems to be free from difficulty, but there is another 
aspect of it which has laid the ground for the 
principal argument in behalf of the defense. It is 
argued that our statute relating to recognizances 
has annulled the condition usually contained in 
them, to the effect that the culprit shall not depart 
the court without leave. The statutory language 
thus relied on is this: ‘That every recognizance, 
entered into before any court having criminal juris- 





effect until the cause in which said recognizance 
shall be entered into shall be finally determined, or 
the same discharged by the order of the court.’ In 
the application of this statute to the case before 
the court, it was insisted by the counsel of the de- 
fendant that the present recognizance having been 
given in a proceeding under the indictment in ques- 
tion, when that indictment was quashed there was, 
within the purview of the act, a final determination 
of the cause to which the recognizance related. It 
was argued that the only cause pending before the 
court was the indictment, and that to annul it was 
to annul, and consequently to determine such cause. 
It will be observed that in this course of reasoning 
it is assumed that the indictment is synonymous 
with ‘the cause,’ but this is not to be admitted. 
The indictment is not the cause; the accusation of 
criminality is the cause, and the indictment is an 
incident in pursuing the accusation, It is true that 
the term ‘cause’ sometimes expresses a suit or ac- 
tion, but it has a broader signification, which com- 
prises the prosecution of a purpose or object, and 
it seems to me that the word ‘cause’ in this act is 
used in the sense expressed by the word ‘ prosecu- 
tion.’ Taken in this signification, the cause cannot 
be said to be finally determined when the indict- 
ment is quashed; for the indictment is but a 
formal part of the prosecution. All rational intend- 
ment is adverse to the manner and special meaning 
of the word as employed in the statute, for it is 
hardly conceivable that it was the legislative pur- 
pose to absolve a criminal, who was under bail, 
from all obligation to render himself in court in the 
event of the existence of a flaw in the indictment. 
In this way criminals of the highest grade and of 
the most dangerous character would often escape 
the pursuit of justice. In my opinion, the quashing 
of this indictment did not finally determine the 
cause; that is, the prosecution of this culprit. 
And in addition to this view, it seems to me that the 
contention on the part of the State, that the statute 
under consideration has not the effect of invalidat- 
ing the legal operation of the recognizance in any 
particular, is well founded. The statutory language 
does not express and there is no indication of such 
a purpose. As we have seen, the common law 
bound the recognizor to appear up to the final 
determination of the prosecution, and then beyond 
that occurrence to remain in the power of the 
court until he was discharged by the order of the 
court. The statute declares that the recognizance 
shall remain in full force until the final determina- 
tion of the cause, and so far it is merely declaratory 
of the common law; but it does not say that the 
recognizance shall have no effect beyond the event 
so designated. The familiar rule is that statutes 
derogatory of the common law are to be construed 
strictly, and it is not perceived how, in the light of 
such a principle, it can be claimed that the effect 
which in general legal rules is to be given to this 
clause of the recognizance has been annulled by an 
act that has no reference to it in terms or by neces- 





diction in this State, shall remain in full force and | 


| sary implication.” 
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In Buck v. Pennsylvania R. Co., Supreme Court of 
Pennsylvania, July 13, 1892, it was held that in an 
action by a shipper against a railroad company for 
stoves broken in trunsitu under a contract limiting 
the company’s liability to damages from its own 
negligence, where the evidence showed that the 
stoves were unusually brittle, and were liable to 
break by the mere handling, it was error to charge 
the jury that if the goods were received by defend- 
ant in good condition, and were found in its posses- 
sion broken, a legal presumption of negligence 
arose unless defendant showed how the injury 
occurred, The court said: ‘‘It is of course not 
disputed under our decisions that the carrier of 
goods may limit his liability, except as against his 
own negligence, and in that event the liability de- 
pends upon the proof of negligence in fact. If no 
explanation whatever is given as to how the injury 
occurred, a presumption of negligence arises which 
is sufficient to justify a recovery in cases where 
there is no other proof than of the delivery of the 
goods to the carrier in good condition, and their 
arrival at the point of destination in a damaged 
condition. Such were the cases of Express Co. v. 
Sands, 55 Penn. St. 140, and Grogan v. Express Co., 
114 id. 523. On the other hand, where there is 
proof of the fact of the injury and the manner of 
its occurrence in circumstances which did not im- 
port negligence of the defendant, there is no lia- 
bility of the carrier, whose contract was for a 
limited liability only, except upon proof of negli- 
gence as an inducing cause of the injury, and the 
burden of making such proof is upon the plaintiff. 
Such are the cases of Farnham v. Railroad Co., 55 
Penn. St. 53, and Patterson v. Clyde, 67 id. 500. In 
the latter of these cases Mr. Justice Agnew said, 
speaking of the carrier: ‘ When he has shown a 
loss within the exception of his contract, without 
apparent negligence, he has brought himself within 
the terms of his bargain. On what principle is that 
bargain to be nullified by requiring of him the pro- 
duction of that evidence, the loss or difficulty of 
obtaining which was the very reason for limiting 
his responsibility?’ In that case the ship was de- 
stroyed by a fire at sea, with all her cargo, but 
without proof as to the manner of the accident; 
and it was held there was no liability without af- 
firmative proof of negligence the burden of which 
rested upon the plaintiff. In the case of Railroad 
Co. v. Raiordon, 119 Penn. St. 577, a right of re- 
covery also was denied because there was no 
aflirmative proof of negligence given by the plain- 
tiff. The freight carried was a horse, under a 
limited liability contract, and it was shown that 
the animal was in good condition when shipped, 
but was found dead when the car was opened. 
There was no proof as to how the animal died, but 
there was proof that no accident happened to the 
train or the car in which the horse was placed. We 
held that in the absence of proof as to how the 
horse died, and of any proof of negligence by the 
defendant, there could be no recovery. Our 
Brother Williams said: ‘If for any reason an ‘in- 





jurious accident’ happens to or by reason of that 
which the carrier provides for the transportation, 
the law, which imposes the exercise of the utmost 
care upon him, presumes the accident to be due to 
the want of that care, and puts upon him the duty 
of successfully relieving himself from that presump- 
tion. But when the fact of an ‘injurious accident’ 
is not shown to exist, the presumption which arises 
from it cannot be invoked by a plaintiff.’ We held 
that in the absence of any proof of the happening 
of an accident, or the negligence of the carrier, the 
court below should have given a binding instruction 
to find for the defendant. Inthe case of Phenix 
Pot- Works v. Pittsburgh & L. E. R. Co., 139 Penn. 
St. 284, which was very like the present case, we 
held it was for the jury to say whether upon the 
whole testimony the injury to the freight was occa- 
sioned by the negligence of the defendant. * * 

* We think the charge went rather too far in the 
direction of instruction that the defendant must 
show how the injury was occasioned, implying that 
the very circumstances of the damage must be 
proved by the defendant in order to relieve them- 
selves of the charge of negligence. There can be 
no doubt that the fact of a shipment in good order 
and a delivery in bad order is evidence of negli- 
gence of itself, but it is evidence only, and must be 
considered along with all the other evidence by the 
jury. There was evidence that the stoves were 
carefully packed, and that there was no kind of 
collision or accident of any description in the course 
of the transportation. The defendant was entitled 
to the benefit of this proof upon their general allega- 
tion of due care, and to have it considered by the 
jury, although they could not or did not prove af- 
firmatively just how the injury was occasioned. 
The court did in substance leave the whole case to 
the jury on the general allegation of negligence, 
but also instructed them, particularly as complained 
of in the fourth assignment, that unless the defend- 
ant showed how the accident occurred, the legal 
presumption arose that they were liable for the 
damage. The effect of such instruction would nat- 
urally be to lead the jury to believe that they must 
find for the plaintiff unless the defendant had 
shown distinctly the actual facts and circumstances 
of the accident to the stoves. This of course miglit 
be entirely impossible. and yet from the other facts 
in the case, the jury might be satisfied that the 
stoves were not injured in consequence of any neg- 
lect of the defendant. There was proof that the 
stoves were exceedingly brittle and that they 
were likely to break upon the mere handling 
of them, and without any jarring or jolting of the 
cars. If, notwithstanding the regular and entirely 
careful handling of the stoves by the defendant, 
they were liable to break without any negligence of 
the defendant, that circumstance might fairly be 
considered by the jury as relieving or tending to 
relieve the defendant from the charge of negligence. 
But under the charge it was apparently an essential 
prerequisite to freedom from an imputation of 
negligence that the defendant must show the actual 
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facts and circumstances of the accident. While 
such proof manifestly does impose the burden of 
proof of negligence upon the plaintiff, if it shows 
the accident occurred without negligence of the 
defendant, it seems to us that its absence does not 
deprive the defendant of the right to have the 
question of negligence considered upon all the 
testimony.” ; 


———— 


UNIFORM LEGISLATION IN THE UNITED 


STATES. 





By Witu1am L. Syyper, member of the New York Commis- 
sion for the Promotion of Uniform Legislation in the 
United States. Read before the American Bar Associa- 
tion, at Saratoga, August 24, 1892. 


| peace legislation is an ideal conception. It is 

the objective point sought by all who have given 
any thought to the subject of law reform. The effort 
to secure an international code is stimulated by the 
idea of uniformity and harmony in inter-State and in- 
ternational relations. In the United States, the young- 
est and most prosperous in the family of nations—with 
its unique dual government, embracing the supremacy 
of the Federal Constitution and the sovereignty of 
the States, the subject is growing in interest and 
importance, in view of our material growth and devel- 
opment, 

Here, as in no other country, we have two govern- 
ments clearly defined; existing concurrently, and op- 
erating simultaneously. ‘wo distinct systems, yet so 
ingeniously blended as to represent a harmonious 
whole. Sovereignties within a sovereignty. It was 
reserved for the genius of American statesmanship to 
conceive and carry into practical operation the idea of 
dividing sovereignty into parts, and uniting those parts 
so as to exist without friction in acentral government, 
maintaining in political unity independent sovereign- 
ties. These sovereiguties may be created without 
limit, while the Union is extending its dominion so as 
to embrace a continent. 

With us therefore the task remains to secure legisla- 
tive harmony, so faras may be, upon those subjects 
over which the various State Legislatures retain abso- 
lute and exclusive control. ‘To assimilate, as far as 
possible, the body of the law, the rules of practice and 
mode of procedure in the tribunals of the various 
States, presents a problem worthy of the best thought 
and highest effort. 

The reform must be secured by the voluntary action 
of the States. 

The Federal government was wisely designed as a 
government of delegated powers. The Constitution 
declares expressly that "the powers not delegated to 
the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States respect- 
ively or to the people.” 

The problem of uniform legislation therefore, so far 
as relates to those subjects not delegated to the United 
States or to Congress, must be solved either by the State 
surrendering more power or by exercising it with uni- 
formity in their several Legislatures. 

The States must either surrender their powers, so as 
to confer upon Congress exclusive authority to legis- 
late, or they must agree among themselves to assimi- 
late and render harmonious legislation on any given 
subject. 

The surrender of power by the States is out of the 
question. If the surrender were made, the result 
would be to change our form of government. To add 
to the powers of Congress must of necessity subtract 
from the powers of the States. To strengthen the one 
is to weaken the other. 


The equipoise so evenly main- 








tained by the division of political power, which for 
more thana century has secured to us an indestructi- 
ble union of indestructible States, would thereby be 
destroyed. The States, the pride and glory and 
strength of our dual political system, would dis- 
appear, and a centralized Federal power would arise 
in their stead. 

Ideal uniformity, secured at such a fearful cost, can- 
not be considered. The sacrifice is too great, the cost 
too dear, even for the sake of securing a constitutional 
amendment, to authorize Congress to legislate exclu- 
sively on the subject of marriage and divorce. 

Experience too has shown the difficulty of getting 
the States to agree upon further amendments to the 
Constitution. After the adoption of the first group, 
none otbers were secured in the course of a century, 
save the three made possible only through the prodig- 
ious energy of war. In view of these facts, and when 
it is remembered that the Constitution has been ‘but 
once amended in the course of a hundred years, it 
seems clear that the only practical mode of securing 
uniform legislation is by voluntary action among the 
States. 

The initial step in this direction was taken by the 
State of New York. The act passed at Albany in May, 
1890, entitled “An act to provide for the appointment 
of commissioners for the promotion of uniformity of 
legislation in the United States,’’ was the first official 
recognition as to the feasibility of securing uniform 
legislation by voluntary State action. The New York 
commission has secured the co-operation of a number 
of Commonwealths, and similarcommissions have now 
been appointed in Peunsylvania, Delaware, Massachu- 
setts, New Jersey and Michigan. The movement is 
now well under way, and promises practical results in 
the near future. 

Within the limits of this paper I can but indicate 
briefly some of the subjects in which harmonious ac- 
tion may be secured, and the mode in which this re- 
sult may be accomplished. 

I believe that a degree of harmony may be attained. 
Iam convinced also that this can be done without 
trenching to any considerable extent upon the domain 
of State legislation. A number of States have already 
incorporated in their laws certain provisions intended 
to secure uniformity. I shall particularize these pres- 
ently. The first duty will be to gather these fragments 
of State legislation so as to incorporate them in an or- 
derly mannerintoa symmetrical enactment. The next 
step will be to secure an extension of its provisions, so 
as to embrace as many subjects as possible, and seek to 
have it adopted in all the States. 

In order to round out and complete the scheme of 
uniformity, an inter-State commercial code might be 
adoptea. 

The law embracing the existing scattered legislation 
might, in order to identify it, be designated the ** Uni- 
form Statute.” 

[ts adoption might be secured more readily than an 
inter-State code, for the reason that it will contain, in 
methodical order, the law as it now exists in a number 
of States. The subjects embraced will include deeds 
and written instruments aftecting lands, wills, proof 
and interpretation of foreign wills, contesting foreign 
wills, descent and distribution, legitimacy, marriage 
and divorce. 

The inter-State code would embrace commercial pa- 
per, usury, partnership, agency, factors and brokers, 
insurance and insolvency. 

When the uniform statute is prepared, it will be sur- 
prising to note to what extent many of the States have 
been unconsciously endeavoring to assimilate their 
laws, so as to conform to those of other States. In fact 
the work of securing uniformity has been progressing 
unwittingly, within very narrow limits, it is true, es- 
pecially in many of the new States. 
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Take, for example, the subject of wills, deeds and 
written instruments affecting lands. In the younger 
States much of the realty is owned by non-residents. 
Eastern capitalists frequently invest in the rich min- 
eral lands and property in the prosperous and growing 
cities of the West. There are many persons owning 
lands in half a dozen States of the Union. In prepar- 
ing a deed the instrument must be executed in con- 
formity with the law of the State where the land is 
situated. In preparing a will whereby to dispose of 
lands in various States, the will must, as a rule, con- 
form tothe law of every State in which the testator 
owns lands. 

Aman owns real estate, let us suppose, in Ohio, 
Montana and Louisiana. He resides in New York, 
Connecticut or Massachusetts. It is not always con- 
venient to look up the law of these various States, in 
case the owner desires to have a conveyance prepared 
and executed. Itis not always possible, in hurriedly 
drawing a last will and testament, to ascertain the de- 
tail and minutia of the laws of the various States, with 
regard to the mode in which the instrument must be 
executed. 

This fact is recognized in many States. Their Legis- 
latures have sought to unify the law as far as possible 
to overcome the difficulty. 


AS TO DEEDS AND CONVEYANCES. 


First, as to deeds. Let us observe what has been en- 
acted so as to make a deed executed without the 
State valid and binding as though executed within it. 

In Ohio, for example, unless the law has been 
changed very recently, the rule is that a deed, mort- 
gage or power of attorney or other instrument aftect- 
ing lands in that State, executed without the State, if 
acknowledged or proved in conformity with the law 
of the State or country where executed, such instru- 
ment shall be deemed to be validly executed as if it 
had been made within the State of Ohio, and in con- 
formity with its laws. 

This rule seems to prevail also in Illinois, Kansas, 
Louisiana (as to the form of acknowledgment), Ne- 
braska, Oregon and Wisconsin. 

Here then in at least seven States the law as to the 
execution of deeds or written instruments affecting 
lands has been made uniform. This result has been 
attained, it will be observed, without altering the laws 
of these States respectively. Their Legislatures have 
simply declared that they have confidence in the laws 
of their sister States. 

Their statutes prescribe the mode in which deeds and 
conveyances shall be executed. But, recognizing the 
fact that citizens of other States may have interests 
which they desire to convey, and that these owners 
may be obliged to execute a conveyance in such for- 
eign State, they have declared that if such conveyance 
shall conform to the laws of the State where executed 
it shall be sufficient. 

This seems to be a wise and salutary rule. Surely we 
are all citizens of one Commonwealth, and owe al- 
legiance to one flag. We have a common country. 
Weare a homogeneous people. What good reason is 
there, in law or morals, which requires that a deed ex- 
ecuted according to the laws of one State should not 
be a good and sufficient deed in any State or Territory 
of the United States. 

In Massachusetts the form of acknowledgment is 
perhaps the briefest to be found. It is as follows: 
‘*Then personally appeared the above-named John 
Doe, and acknowledged the foregoing instrument to 
be his free act and deed.’’ Quite sufficient for all practi- 
cal purposes. Enough in this land of common schools, 
where the percentage of ignorance and illiteracy is at 
aminimum. Butif agentleman in Boston, owning 


real estate in New York, should append such an ac- 








knowledgment to his conveyance, the instrument 
would be worthless, because the officer taking the ac- 
knowledgment did not certify that the grantor was 
known to him “to be the individual described in and 
who executed’ the instrument. The deed could not 
be recorded in New York, and serious complications 
mightensue. But if the land happened to be in Cin- 
cinnati, or elsewhere in Ohio, or in Illinois, Kansas, 
Nebraska, Oregon or Wisconsin the deed executed in 
Boston, in accordance with the laws of Massachusetts, 
would be valid and effectual in either of those States. 
The lawyer in Boston would be spared the drudgery 
of looking up the various details as to the peculiar 
wording or form of an acknowledgment, or aven of the 
instrument itself, prescribed in those particular States. 
But because only some States have adopted this salu- 
tary rule, the labor devolves upon counsel to examine 
the statutes of every State where land is situated be- 
fore preparing aconveyance. The advantage of a uni- 
form law in this regard is apparent, and no good rea- 
sou has thus far been advanced why it should not be 
secured. 

A provision of this character, if generally adopted, 
would accomplish this result. The ‘‘ Uniform Stat- 
ute”’ might provide as follows: 

Deeds and conveyances.—Deeds, mortgages, powers 
of attorney or written instruments affecting any inter- 
ests in lands, executed without the State, and within 
the United States, if the instrument is prepared and 
acknowledged or proved in the mode prescribed by the 
law of the State or Territory where executed, shall be 
deemed to be legally executed, and shall have the same 
force and effect as if executed in the mode prescribed 
by the laws of this State. 

It may be said that some States do not require seals 
upon deeds. That therefore a deed of landin New 
York, if executed in a State in which seals were not re- 
quired, would operate to defeat the covenant, so that 
they would run for six years instead of twenty. There 
is nothing in the objection, for the proposed statute 
declares that the instrument shall have the same force 
and effect as if executed in the mode prescribed by the 
laws of this State. That is, as to New York, with the 
same force and effect as if a seal had been used. The 
covenants would still be under seal therefore and run 
for twenty years. 

The chief difficulty perhaps arises in view of the cha- 
otic state of the law as tothe rights and powers of mar- 
ried women. In many States they are required to be 
examined as to the execution of an instrument apart 
from their husbands. But even these old rules are fast 
disappearing, and the uniform provision would hasten 
the assimilation of the law soas to make it harmoni- 
ous in this regard. 


ALTERNATIVE LEGISLATION. 


This difficulty may be solved in another mode, 
namely, by what might appropriately be termed alter- 
native legislation. That is, by prevailing, if possible, 
upon the States to adopt a uniform law prescribing a 
form of acknowledgment, and leaving it optional to 
use the form at present existing in any State, or the 
form prescribed by the uniformstatute. The uniform 
statute would, in terms, provide.that either the 
forms now in use in the State or the forms con- 
tained in the uniform statute might be used. Thus 
each State, in addition to its own forms, would have 
also a form which would be good in any State if this 
statute was everywhere adopted. Thus a uniform 
mode of acknowledgment would be provided which 
would in time commend itself everywhere, because it 
could be used everywhere, and its use would in time 
become universal. 

This method of alternative legislation has been fa- 
vorablv regarded by the representatives of those 
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States which have appointed commissioners to promote 
uniform legislation, and will doubtless be recom- 
mended in the several) States. 


AS TO WILLS. 


Second, as to wills. The assimilation of the law with 

respect to wills will be found in a larger number of 
States than the provisions with respect to deeds and 
conveyances. <A cardinal doctrine as to the construc- 
tion of wills is to give force and effect to the intention 
of the testator. What good reasons can there be for 
not making this provision which prevails as to con- 
struction general throughout the United States, with 
respect to execution, and allowa will which is prop- 
erly executed in one State to stand and receive recog- 
nition in every other. ‘The rule fixing the number of 
witnesses is merely arbitrary. New York and a great 
majority of the States require but two. Connecticut, 
Florida, Georgia, Maine and a few other States require 
three witnesses. The result of this diversity may work 
great hardship. A citizen of New York may have ex- 
ecuted his will according to tbe laws of New York, 
disposing of his property in the manner in which he 
desired to have it distributed. Perhaps, long after ex- 
ecuting the instrument, he acquires valuable real prop- 
erty at Bar Harbor or elsewhere in the State of Maine, 
or in Georgia, Florida or other State which has fixed 
three as the number of subscribing witnesses. In case 
of his death, unless some saving clause has been pro- 
vided by the statute, the intention of the testator 
might be altogether defeated, simply because two wit- 
nesses subscribed the instrument instead of three. 
Some wiseacre might observe that as matter of pre- 
caution every will should have three witnesses. But 
suppose this precaution had not been taken, or suppose 
some other detail as to the mode of execution had not 
been complied with, surely the man should not be de- 
clared to have died intestate fora failure to comply 
with some artificial rule pertaining to the mere form 
of the execution of the instrument. When we come 
to consider matters of construction, as for example 
the suspension of the power of alienation, a different 
question arises. As to the mode of execution however 
a will properly executed in one State should be de- 
clared to be properly executed in all. This rule is ad- 
mitted in some States, as in New York, Georgia and 
some others, with regard to personalty, but not as to 
realty, and issimply an application of the common-law 
doctrine that personalty is to be disposed of in accord- 
ance with the law of the domicile of the testator or in- 
testate. The growing sentiment however seems to be 
that the distinetion should be abolished, and it has 
been abolished in nearly half of the States. For ex- 
ample, the laws of Montana declare in substance that 
a will of real or personal property, or both, executed 
by a person not having a domicile in Montana, is as 
valid, when executed according to the law of the place 
in which the same is made, or in which the testator 
was at the time domiciled, as if it were made in Mon- 
tana, according to the laws thereof. 

Massachusetts in like manner has provided that a will 
made out of that State, valid according to the laws of 
the State or country where made, shall have the same 
effect as if executed according to the laws of Massa- 
chusetts, upon being proved and allowed therein. And 
this seems to be the rule in at least twenty-one States, 
namely: Connecticut, Florida, Illinois, Indiana, Iowa, 
Kansas, Louisiana, Maine, Maryland, Massachusetts, 
Michigan, Montana, Nebraska, North Dakota, South 
Dakota, Pennsylvania, Tennessee, Virginia, Ohio, Wis- 
consin and Wyoming. The effort to secure uniformity 
in this respect, it will be observed, is well advanced. 
Let this branch of the subject be embraced in ‘‘ The 
Uniform Statate’’ and made universal at the earliest 
day possible. With half the States already committed 





to the wisdom of the rule, it would seem that this 
matter might readily be accomplished, especially if it 
be clearly understood that rules of construction are 
not thereby affected. Upon these points the uniform 
statute might provids as follows: 

Wills.—A will of real or personal property, or both, 
executed without the State, and within the United 
States, if executed in the mode prescribed by the law 
of the State or Territory where executed, or in which 
the testator was domiciled, shall be deemed to be le- 
gally executed, and shall have the same force and 
effect as if executed in the mode prescribed by the 
laws of this State. 

Proving foreign wills.—Where a will of real or per- 
sonal property, or both, has been proved or probated 
in a court of competent jurisdiction without this State 
and within the United States, it shall be received and 
recorded in this State and shall have the same force 
and effect as if it had been executed in and proved and 
udmitted in the courts of this State. A duly authenti- 
cated or exemplified copy of said will and of the pa- 
pers and orders upon which it was proved and ad- 
mitted, shall be received by the court or officer whose 
duty it shall be to file and record wills in this State, 
and shall be by him filed and recorded in the mode 
prescribed by the laws of this State. 

Interpretation of foreign wills.—All questions arising 
as to the meaning, interpretation or construction ofa 
will, executed without the State and within the 
United States, affecting real property within this 
State, shall be determined according to the laws of this 
State. 

Contesting foreign wills.—A will which has been ad- 
mitted or proved in a court of competent jurisdiction 
without this State, and within the United States, may 
be contested and its validity established in a civil ac- 
tion in the court of the highest original jurisdiction, 
within three years after it has been admitted and re- 
corded in this State. But such action shall not be 
brought until one year after the recording of said will 
in this State. If within that time proceedings are in- 
stituted in the place where the testator was domiciled 
to test the validity of said will, such proceedings shall 
be conclusive in this State as to the establishment of 
said will. 

This last provision might prevent a multiplicity of 
actions. If the instrument is to be assailed on the 
ground of undue influence or mental incapacity, it 
would be wiser to have the question determined in the 
place where the testator resided than in some distant 
locality, where bis habits and mode of life were not 
known. The expense and inconvenience of bringing 
witnesses from the State where the testator lived, or 
of taking their testimouy by commission, to be used 
in an action in another State, might entail burdens 
which would practically defeat such an action. 


DESCENT AND DISTRIBUTION. 


This brings us to the law of descent and distribution, 
It may perhaps be safe to assume that the common- 
law rule prevails throughout the United States, as to 
the disposition of the property of persons dying intes- 
tate, with respect to the lex domicilium and the lea ret 
situs. However it may as well be clearly understood 
and embraced within the ‘“ Uniform Statute” as fol- 
lows: 

Descent and distribution.—Property in this State be- 
longing to a decedent, dying intestate without the 
State, and domiciled without the State, and within 
the United States, shall descend and be distributed as 
follows: 

1. Personal property shall be distributed according 
to the law of the domicile of the decedent. 

2. Real property shall descend according to the laws 
of this State. 
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THE LAW OF DOMICILE. 


It will be observed however that the law of the domi- 
cile may recognize the legitimacy of offspring which in 
a neighboring State would not be recognized. While 
therefore the law of the domicile must prevail, unless 
changed by the statute of the particular State, it 
might perhaps be wise to make the lawof domicile 
uniform in some respects. 

While the law of domicile would govern the person- 
alty it would not govern the realty. The lands of the 
decedent, dying intestate, would descend according to 
the lex rei site. Why not then make the lew rei uni- 
form, as well as the lex domicilium on this point? It 
can be done, and moreover it ought to be done, unless 
some good reason exists for allowing a diversity. 

The * Uniform Statute” should therefore embrace 
some provision to unify the lex domicilium and the lex 
rei. The laws of the various States are in conflict with 
respect to legitimacy, and incidentally with respect to 
marriage. 

LAW OF LEGITIMACY. 

As to legitimacy. A number of States refuse to visit 
the sins of the parents upon the children. What can 
be more innocent than an infant, or:more helpless than 
achild? If born out of wedlock, is there no escape 
from the hard rule of the common law, declaring such 
children, even though their parents subsequently wed, 
to be filius nullius. Must the heirship or kinship of 
blameless children, when clearly capable of being es- 
tablished by competent evidence, be left to the mercy 
of blameworthy parents, who may or may not restore 
filial rights by conforming to some statute authorizing 
adoption, and securing fully the rights which attach 
to the status of legitimacy? In a number of States 
this harsh rule of the common law has been abrogated. 
In some legitimacy is made to depend upon the fact as 
to whether the father holds out the child to the world 
as his own or treats him as such. In others the recog- 
nition by the father must be in writing, duly attested. 
In other States, as in Pennsylvania, the subsequent 
marriage of the parents confers legitimacy. In still 
others, as in New York, the child born out of wedlock 
has no heirship or kinship as to his paternal line, upon 
the subsequent marriage of the parents. If the father 
desires his natural son to inherit, he must execute a 
formal instrument in the mode prescribed by the stat- 
ute which authorizes the adoption of children. 

More prejudice will be encountered upon the ques- 
tion of legitimacy than upon any other except mar- 
riage and divorce. Howevera degree of uniformity 
may be attained on this point, as in others, if the 
States are willing to allow the law of the place of birth 
to govern as to the status of children. New York need 
not necessarily adopt the law of Pennsylvania, but 
New York might accord to the Pennsylvania heir the 
benefit of the laws of the Commonwealth where he 
was born. Doubtless the courts would uphold the doc- 
trine, if the marriage and birth took place in the same 
State. The Court of Appeals in New York, in Miller 
v. Miller, 91 N. Y. 315, have sustained it, although in 
that case the child was born in Germany, and was 
made legitimate by the laws of Pennsylvania, where the 
parents subsequently married. But syppose a child is 
born out of wedlock in Pennsylvania, and the parents 
subsequently marry in New York, which law governs 
as to legitimacy? If the courts sustain the rule forthe 
benefit of the child, where the birth and marriage are 
in the same State, or where the marriage is in the State 
which legitimizes the offspring, why should the parents 
have power to defeat the rights of their offspring by 
marrying in another State? This rule should prevail, 
that children born in a State which by its laws confers 
legitimacy by subsequent marriage of parents, should 
be deemed legitimate whether such subsequent mar- 
riage is consummated within or without the State. 





The ** Uniform Statute” therefore might provide as 
follows: 

Legitimacy.—The status of children born without 
this State, and within the United States, shall be gov- 
erned as by the law of the State in which they were 
born. 

Legitimacy — subsequent marriage.— Children born 
out of wedlock in any State, which by its laws confers 
legitimacy by She subsequent marriage of the parents, 
shall be deemed legitimate upon competent proof of 
parentage, whether such subsequent marriage shall be 
consummated within or without the State where such 
child was born. 

MARRIAGE. 


The law governing marriage presents other difficult 
and complicated problems. The two principal ques- 
tions presented under this head are, first, that phase of 
the law of legitimacy where the marriage is within pro- 
hibited degrees of consanguinity or affinity; second, 
bigamy, where marriage follows divorce. 

In discussing the first of these problems, we must ob- 
serve the rule of private international law which rec- 
ognizes a marriage valid where consummated as valid 
everywhere. There seems to be but two exceptions to 
this rule, namely: where the parties have infringed the 
laws prohibiting incest, or where polygamy has been 
practiced. The difficulty might not be so great if the 
laws of incest were uniforin. But the greatest diver- 
sity exists in this regard in the various States. In 
New York the prohibition extends to ancestors and 
lineal descendants, and Jembraces among collaterals 
only brothers and sisters. Uncle and niece therefore 
should they wed in New York, would not fall within 
the statutory prohibition, and the marriage would be 
valid, and under the rule of private international law 
above referred to, the union must be recognized as 
valid everywhere. But in many States the prohibition 
extends so as to embrace various degrees of kinship 
and ties of affinity, and include in some States first 
and in others even second cousins. 

These marriages are in many instances made crim- 
inal. About twenty-two States prohibit the marriage of 
first cousins. Difficulty arises where citizens of one 
State, who are thus probibited, desire to wed. They 
seek some State in which the marriage is not pruhib- 
ited, and the nuptials are there celebrated. 1f the rule 
of private international law prevails, the offspring will 
be legitimate, and criminal proceedings cannot be in- 
stituted to punish the principals. But suppose the Leg- 
islature chooses to abrogate this rule, by declaring that 
persons leaving the State for the purpose of evading its 
marital laws shall be deemed guilty of a misdemeanor. 
And suppose the statute goes so far as to declare the 
marriage void. It is indeed doubtful whether such a 
law will stand the test of judicial scrutiny. Certainly 
a State cannot pass a law to make criminal an act done 
without its jurisdiction. If persons marry in a State 
where the marriage is no violation of a penal statute, 
no crime has been committed. If no crime has been 
committed in the State where the marriage took place, 
no other State can declare the marriage criminal, be- 
cause a penal statute can have no extra-territorial 
force. To fall within the purview of the statute there- 
fore the offense must be committed within the borders 
of the State where the statute prevails. 

This principle is further illustrated in cases where a 
person who is prohibited from marrying by the law of 
his domicile goes to another State, where there is no 
prohibitory statute, and there contracts marriage. His 
status was changed in an action in which both parties 
were within the jurisdiction, and the status of both 
was changed by the decree of divorce. But by way of 
punishment the guilty party was forbidden to change 
his status. The court having declared that while in a 
state of matrimony, he violated his bridal vows, his 
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status and that of the wife must be changed to that of 
single persons. While the innocent party is allowed 
to enter the married state, the guilty party is prohib- 
jted from again changing his status. Nevertheless he 
contracts marriage in another State and returns; what 
law has he violated? Not the law of his domicile, for 
he did not marry there, but in a place to which that 
law did not extend, and in which it could not operate. 
Not the law of the State where the marriage took 
place, for there a divorced person could lawfully 
marry. But some States have passed laws to punish 
divorced persons who marry in violation of a decree of 
divorce, to-wit: Alabama, Florida, Kansas, Kentucky, 
Massachusetts and Missouri. To avoid punishment in 
these States the person marrying must show that the 
disability imposed by the decree of divorce granted 
pursuant to the law of his domicile has been removed. 
In the absence however of these reciprocal statutes, 
the prohibition imposed by a decree of divorce in one 
State may be successfully evaded. The wisdom there- 
fore of imposing such disability may be doubted. 

The part of the statute however declaring the mar- 
riage void presents grave questions. The lands be- 
longing to the parties will descend according to the 
laws of that particular State. Rights of dower and 
legitimacy are involved. The injustice of visiting the 
delinquency of the parents upon their helpless and in- 
nocent offspring is apparent. 

In view of the rule of private,international law above 
referred to, and of the territorial limits of its juris- 
diction, it is extremely doubtful whether a State has 
the power to extend a statute to operate upon a mar- 
riage contracted in another sovereignty, 80 as to in- 
validate it. There may be constitutional objections 
also to such a law, growing out of the dual citizenship 
which exists only in the United States. The Consti- 
tution guarantees to the citizens of one State all the 
rights, privileges and immunities of thecitizens of every 
other State. The right to marry in conformity to the 
law of the State where the marriage is contracted may 
be construed as one of the rights within the constitu- 
tional guaranty. 

As to marriage therefore the States, if any, which 
have passed laws making it penal for its citizens 
to go elsewhere to wed, or declaring invalid mar- 
riages so consummated, might wisely repeal such leg- 
islation. The repeal could involve no rights beneficial 
to the State, if it be true that such legislation has no 
constitutional warrant. 

The ‘‘ Uniform Statute” might then provide as fol- 
lows: 

Marriage.—A marriage, valid by the law of the State 
or Territory where contracted, shall be deemed valid in 
this State, unless bigamy, polygamy or incest has been 
practiced. Buta marriage consummated within the 
United States, which was not incestuous under the law 
of the State or Territory where contracted, shall not 
be deemed incestuous in this State. 

Where bigamy is charged, the laws of this State must 
govern in determining the validity of the marriage, or 
the guilt or innocence of any party. 


DIVORCE. 


The desire fora uniform law governing divorce is 
growing in earnestness. Many evils exist by reason 
of the fact that divorces may be obtained with ease in 
a number of States. Those divorce laws are often 
nubused. Because of this constant abuse the impression 
prevails that a man can have as many wives as there 
are States, if he lives long enough and possesses suffi- 
cient energy to gain a residence ineach. This impres- 
sion is altogether false. The courts of the several 
States are rapidly establishing a uniform law with re- 
spect to the inability of citizens who seek divorces in 
foreign States, to deprive their wives of their marital 


rights. A number of States have declared that a hus- 
band who leaves his domicile and goes into another 
State to secure a divorce, cannot thereby secure a de- 
cree which will dissolve the marriage as to the wife; 
and a divorce thus procured will not be recognized by 
the law of his domicile, as to her, unless she was served 
with process in the State where the decree of divorce 
was obtained, orappeared voluntarily in the action. 
She is at liberty to sue for a divorce in the courts of 
her domicile, and may secure a decree which will 
award her dower and fix her alimony. Cross v. Cross, 
108 N. Y. 628. Under this rule, at all events, a wife is 
protected in her property rights where a foreign di- 
vorce has been procured without her knowledge. 

The principal evil growing out of divorce legislation 
as at present existing, results from these ex parte di- 
vorces, where the wife has never been served person- 
ally with process, or knows nothing of the proceed- 
ings. It might as well be understood that such di- 
vorces have no validity so far as the absent wife is 
concerned. Indeed it isdoubtful whether they have 
any validity beyond the limits of the State where the 
divorce was granted. The courts of many States re- 
fuse to recognize such divorces, at least as to the ab- 
sent wife. Mischief however results from the fact that 
a husband so divorced may marry in the State where 
the divorce was obtained, and the marriage, if legal 
there, would be legal everywhere, except as to the first 
wife. 

At this point the inconsistency is apparent, but it 
may be remedied by the States themselves. If the 
rule in Cross v. Cross, above referred to, which has 
already been established in many States, were en- 
acted into a uniform statute, the result would operate 
as a check upon ex parte divorces, and prevent subse- 
quent marriages of innocent parties in other States. 
The inconsistency grows out of the rule of private in- 
ternational law which recognizes the right of every 
sovereignty to declare or fix the status of its citi- 
Zens. 

The experiment of dividing sovereignty into parts, 
though eminently successful, may be perfected if the 
respective sovereignties will consent to modify this 
doctrine with regard to the subject of marriage. The 
States might agree to hold, as many have already held, 
that a citizen of one Commonwealth who goes into an- 
other for the purpose of changing his status, will not 
be allowed to do so unless the other party to the con- 
tract involving such status is brought within the juris- 
diction by personal service of process upon her therein 
or by her voluntary appearance in theaction. In other 
words, the States might establish a uniform rule on 
the subject, declaring in substance that a married man 
who leaves his domicile for the purpose of having his 
status changed, if he does so in the absence of his wife, 
commits a fraud upon the wife, since her status is in- 
separably conuected with his. That while marriage 
creates a status, it isof such a nature as to involve the 
rights of two citizens, and will not be changed in the 
absence of one of them, where a new residence is 
sought for that purpose, or unless the court acquires 
jurisdiction of the persons of both. 

It may be observed also that while marriages create 
a status, itis also declared to be a civil contract. If it 
is to be governed by the law of contracts, with respect 
to its dissolution, then an action for divorce must be re- 
garded as an action in personam although partaking of 
the nature of a proceeding in rem so far as the question 
of status is concerned. In an action therefore to dis- 

solve the contract of marriage it might be claimed that 
the court could acquire no jurisdiction unless both 
parties to the contract were before it. 

This rule however could not be successfuly invoked 
as regards the question of status; although it would be 
applicable perhaps with respect to fixing or enforcing 
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alimony or dower or property interest. Rigney v. 
Rigney, 127 N. Y. 408. 

There is wisdom however iu the rule which authorizes 
a divorce against an absentee, and such divorces have 
been held to be, in proper cases, constitutional and 
valid. 1t has been shown that the courts will not allow 
the misconduct of the husband to prejudice the rights 
of the wife. If therefore the husband deserts the wife 
and goes into another State solely to procure a divorce, 
his divorce when obtained, as bas already been shown, 
will not operate to defeat the rights of the wife, if the 
court had not jurisdiction over her. 

The courts also have held that the rights of the hus- 
band shall not be prejudiced by the misconduct of the 
wife. If therefore the wife desert the husband, and 
abandons him, and goes into a foreign jurisdiction for 
the purpose of seeking new alliances, the law author- 
izes the husband to secure a divorce against his absent 
wife, and a decree dissolving the marriage as to her 
will be upheld, although she was notin the State and 
domicile of her husband when the suit was begun, and 
was never served with process therein, or appeared in 
the action. Hunt v. Hunt, 72 N. Y. 217. 

The reason for theruleisclear. The domicile of the 
husband and wife was established when both lived to- 
gether. The domicile of the husband was also the dom- 
icile of the wife. It was a bona fide residence and dom- 
icile as to both. The wife, by abandoning her husband 
for an unlawful purpose, was guilty of a wrong. As 
the law will not allow a party to take advantage of his 
own wrong, the wife could not by her desertion ac- 
quire a separate domicile. The status of the wife, as 
well as the husband, was fixed by the law of her hus- 
band’s domicile, and by that law his status at least 
could be changed, and as to him the court could grant 
a divorce against the absent wife, which would be 
valid and binding in every State. 

It will be observed that in this class of cases the 
courts apply the universal doctrine that no person will 
be allowed to take advantage of his own wrong. If a 
husband abandons his wife to procure a divorce, that 
is a wrong of the busband which will not be allowed 
to prejudice the rights of the wife. Soif the wife de- 
serts her husband for the purpose of forming other al- 
liances, thatis a wrong of the wife which will not be 
allowed to prejudice the rights of the husband. Inthe 
one case the new residence sought in another State by 
the husband operates as a fraud upon the rights of the 
wife; while in the other the new domicile sought to be 
acquired by the wife operates as a fraud upon the 
rights of the husband. 

Ex parte divorces therefore or those in which the ab- 
sentee may be served with process by publication, are 
advantageous only to secure the rights of bona fide 
residents of the State in which both parties are domi- 
ciled and continue in good faith to reside, until one of 
the parties absents himself or herself, not for the pur- 
pose of gaining a new residence, but solely to procure a 
dissolution of the marriage contract. It is apparent 
therefore that it is the abuse of the divorce laws of the 
several States which has vccasioned so much adverse 
criticism. 

The uniform statute might therefore provide as to 
divorce as follows: 

Divorce.—A judgment or decree of divorce obtained 
in any other State or Territory, by a citizen of this 
State, shall not be valid for any purpose unless ob- 
tained by personal service of the summons or other 
process upon the defendant in the State where the ac- 
tion is brought, or upon an authorized appearance by 
defendant in the action. 

A resident of this State who shall go into another 
State or Territory for the purpose of obtaining a di- 
vorce shall be deemed to be a citizen of this State 
within the meaning of this section. 





‘Thus it will be seen that the party who remains at 
home, and against whom the wrong is perpetrated by 
the absentee, will secure the benefits of the law author- 
izing a divorce against such absentee. And this un- 
doubtedly was the intention of the Legislatures of the 
several States in enacting these statutes. 

It will be observed that the statute as proposed sim- 
ply embodies the law, as already declared by the high- 
est courts ina number of States, to-wit: New York, 
in Cross v. Cross, 108 N. Y. 628; Wisconsin, Cook v. 
Cook, 56 Wis. 195; New Jersey, Flower v. Flower, 42 
N. J. Eq. 152. 


AN INTER-STATE COMMERCIAL CODE. 


The various subjects embraced within the proposed 
uniform statute include matters which have already 
been legislated upon in some of the States, with a view 
to assimilating the law, to secure approximate uni- 
formity. The great body of the commercial law how- 
ever is not touched. Questions respecting commercial 
paper, usury, partnership, agency, insurance, factors, 
insolvency, admiralty and maritime law, remain sub- 
ject to the varying rules existing in the various States. 
Admiralty and maritime law, it is true, is covered by 
Federal legislation. The great body of litigation in 
this regard is conducted in the United States courts, 
and is rendered comparatively uniform under the pro- 
visions of the United States Revised Statutes and the 
rulings of the Supreme Court of the United States. 
Insolvency matters likewise, during the existence of a 
National bankrupt law, is taken largely into the Fed- 
eral courts. It is only in the absence of such alaw that 
uniform State legislation becomes important. 

The only mode in which to secure uniformity on mat- 
ters of commercial law is for the sovereign States of 
the Union to follow the example of every commercial 
nation in the world, and adopt au Inter-State Com- 
mercial Code. 

No matter what may be said for or against codifica- 
tion; no matter what finespun theories may be urged 
to discourage the use of written codes; no matter 
what plausible arguments may be brought to bear to 
show that the substantive law can never be embraced 
within a written code; nevertheless the universal 
judgment of the commercial world has emphasized 
their necessity, and written codes have been adopted 
in about every civilized country on the globe. England 
has gove farther in the practical use of codes than per- 
haps any other country. Her Anglo-Indian Code is a 
marvel in this regard, covering not only the substan- 
tive law, but the law of procedure as well. The mer- 
chants of London, driven to desperation by the con- 
flict, uncertainty and inaccessibility of judicial decis- 
ions and fragmentary legislation, wrote the famous 
‘Factors Act,” which was enacted by Parliament at 
their urgent solicitation. This statute renders the 
merchant reasonably familiar with the law governing 
the rights and liabilities of shippers and consignees. 
France, notwithstanding its comprehensive compen- 
dium of the law so admirably stated in the Code Na- 
poleon, has completed its codification by adopting a 
Commercial Code. Holland, Spain, Italy, Germany, 
Austria, Belgium, Mexico, indeed every civilized na- 
tion, has codified the law relating to commercial trans- 
actions, more or less elaborately. 

Within the United States it is safe to say that the 
great majority of the States have codified the law of 
procedure, and a number have also codified the sub- 
stantive law. All that remains is to make these codes, 
at least so far as commercial transactions are con- 
cerned, reasonably uniform. Could not the States 
agree to assimilate the law of commercial paper, usury, 
partnership and agency, in short, the law of contracts? 
This work, when completed, would constitute a com- 
mercial code which might be adopted in the several 
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States. The growth and development of the United 
States imperatively demands that legislation shall keep 
pace with the advancement and increasing wealth of 
the States. Our inter-State relations are becoming, 
commercially, constantly more intimate and lucra- 
tive. An inter-State code, governing the law of com- 
mercial transactions, is needed, and will impart a new 
interest, and must of necessity confer lasting benefits. 
The usefulness of such a code, doubtless, all are will- 
ing toadmit. Let us takeup the work with enthusi- 
asm, and round out the achievements of the century 
with the adoption of an Inter-State Commercial Code. 

Within the limits of this paper, I have been able to 
trace only the faintest outline of proposed legal re- 
forms. I have simply thrown out the suggestions 
which have occurred to me most important to advance 
the work of securing uniform State legislation. With 
the hearty concurrence of the several State Legisla- 
tures, I have no doubt the task before us, though ex- 
tremely delicate and difficult, will be speedily and suc- 
cessfully accomplished. 


PrRoposeD UNIFORM STATUTE. 


AN ACT TO SECURE UNIFORMITY OF LEGISLATION. 

Section 1. Deeds and conveyances. — Deeds, mort- 
gages, power of attorney or written iastruments affect- 
ing any interest in lands, executed without the State 
and within the United States, if the instrument is pre- 
pared and acknowledged or proved in the mode pre- 
scribed by the law of the State or Territory where exe- 
cuted, shall be deemed to be legally executed, and shall 
have the same force and effect as if executed in the 
mode prescribed by the laws of this State. 

Section 2. Wills.—A will of real or personal property, 
or both, executed without the State and within the 
United States, ifexecuted in the mode prescribed by 
the laws of the State or Territory where executed, or 
in which the testator was domiciled, shall be deemed 
to be legally executed, and shall have the same force 
and effect as if executed in the mode prescribed by the 
laws of this State. 

Section 3. Proving foreign wills. —Where a will of 
real or personal property, or both, has been proved or 
probated ina court of competent jurisdiction without 
this State and within the United States, it shall be re- 
ceived and recorded in this State, and shall have the 
same force and effect as if it had been executed in and 
proved and admitted in the courts of this State. A 
duly authenticated or exemplified copy of said will and 
of the papers and orders upon which it was proved and 
admitted, shall be received by the court or officer 
whose duty it shall be to file and record wills in this 
State, and shall be by him filed and recorded in the 
mode prescribed by the laws of this State. 

Section 4. Interpretation of foreign wills. — All ques- 
tions arising as to the meaning, interpretation or con- 
struction of a will, executed without the State and 
within the United States, affecting property within 
this State, shall be determined according to the laws 
of this State. 

Section 5. Contesting foreign wills.—A will which has 
been admitted or proved in a court of competent juris- 
diction without this State and within the United 
States, may be contested and its validity established 
in a civil actionin the court of the highest original jur- 
isdiction within three years after it has been admitted 
and recorded in this State. But such action shall not 
be brought until one year after the recording of said 
willin this State. If within this time proceedings are 
instituted in the place where the testator was domi- 
ciled, to test the validity of said will, such proceed- 
ings shall be conclusive in this State as to the estab- 
lishment of said will. 

Section 6. Descent and distribution.—Property in 
this State belonging to a decedent dying intestate 








without the State, and domiciled without the State 
and within the United States, shall descend and be 
distributed as follows: 

1. Personal property shall be distributed according 
to the law of the domicile of the decedent. 

2. Real property shall descend according to the laws 
of this State. 

Section 7. Legitimacy.—The status of children born 
without this State and within the United States shall 
be governed as by the law of the State in which they 
were born. 

Section 8. Legitimacy—subsequent maurriage.—Chil- 
dren born out of wedlock in any State, which by its 
laws confers legitimacy by the subsequent marriage of 
the parents, shall be deemed legitimate whether such 
subsequent marriage shall be consummated within or 
without the State where such child was born. 

Section 9. Marriage.—A marriage, valid by the law 
of the State or Territory where contracted, shall be 
deemed valid in this State unless bigamy, polygamy or 
incest has been practiced. But a marriage consum- 
mated within the United States which was not incest- 
uous under the law of the State or Territory where con- 
tracted, shall not be deemed incestuous in this State. 
Where bigamy is charged, the laws of this State must 
govern in determining the validity of the marriage, or 
the guilt or innocence of any party. 

Section 10. Divorce.—-A judgment or decree of di- 
vorce obtained in any other State or Territory by a citi- 
zen of this State shall not be valid for any purpose unless 
obtained by personal service of the summons or other 
process upon the defendant in the State where the ac- 
tion is brought, or upon an authorized appearance of 
the defendant in this action. 

A resident of this State who shall go into another 
State or Territory for the purpose of obtaining a di- 
vorce, shall be deemed to be a citizen of this State 
within the meaning of this act. 


——_—_>—___— 


CRIMINAL LAW — LARCENY — POSSESSION 
OBTAINED BY FRAUD—LARCENY BY A 
TRICK. 

QUEEN’S BENCH DIVISION, MAY 28, 1892. 


THE QUEEN V. RUSSETT.* 


The prisoner agreed at a fair to sell a horse to the prosecutor 
for £23, of which £8 was to be paid to the prisoner at 
once, and the remainder upon delivery of the horse. The 
prosecutor handed £8 to the prisoner, who signed a 
receipt for the money; by the receipt it was stated that 
the balance was to be paid upon delivery. The prisoner 
never delivered the horse to the prosecutor, but caused it 
to be removed from the fair under circumstances from 
which the jury inferred that he had never intended to de- 
liver it. Held, that the prisoner was rightly convicted of 
larceny by a trick. 


ASE stated by the deputy chairman of the Glouces- 
tershire Quarter Sessions. 

The prisoner was tried and convicted upon an in- 
dictment charging him witb having feloniously stolen, 
on March 26, 1892, the sum of £8 in money of the mon- 
eys of James Brotherton. It appeared from the facts 
proved in evidence that on the day in question the 
prosecutor attended Whitcomb fair, where he met the 
prisoner, who offered to sell him a horse for £24; he 
subsequently agreed to purchase the horse for £23, £8 
of which was to be paid down, and the remaining £15 
was to be handed over to the prisoner either as soon as 
the prosecutor was able to obtain the loan of it from 
some friend in the fair (which he expected to be able 
to do), or at the prosecutor's house at Little Hamp- 
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ton, where the prisoner was told to take the horse if 
the balance of £15 could not be obtained in the fair. 
The prosecutor, his son, the prisoner and one or two 
of his companions, then went into a public house, 
where a» agreement in the following words was writ- 
ten out by one of the prisoner’s companions, and 
signed by prisoner and prosecutor: ‘ 26th March, G. 
Russett sell to Mr. James and Brother (sic) brown 
horse for the sum of £23, 0s. 0d. Mr. James and 
Brother pay the sum of £8, leaving balance due £15, 0s. 
Od. to be paid on delivery.” The signatures were writ- 
ten over an ordinary penny stamp. The prosecutor 
thereupon paid the prisoner £8. The prosecutor said 
in the course of his evidence: “*I never expected to 
see the £8 back, but to have the horse.’”’ The prisoner 
never gave the prosecutor an opportunity of attempt- 
ing to borrow the £15, nor did he ever take or send the 
horse to the prosecutor’s house; but he caused it to be 
removed from the fair under circumstances from 
which the jury inferred that he had never intended to 
deliver it. 

It was objected on behalf of the prisoner that there 
was no evidence to go to the jury, ou the ground that 
the prosecutor parted absolutely with the £8, not only 
with the possession, but with the property in it, and 
consequently that the taking by the prisoner was not 
larceny, but obtaining money by false pretenses, if it 
was acrime at all. The objection was overruled. In 
summing up, the deputy chairman directed the jury 
that if they were satisfied from the facts that the pris- 
oner had never intended to deliver the horse, but had 
gone through the form of a bargain as a device by 
which to obtain the prosecutor's money, and that the 
prosecutor never would have parted with his £3 had 
he known what was in the prisoner’s mind, they 
should find the prisoner guilty of larceny. 

The question for the court was whether the deputy 
chairman was right in leaving the case to the jury. 


Gwynne James, for the prisoner. 


Lorp Coueripe@#, C. J. Iam of opinion that this 
conviction must be supported. The principle which 
underlies the distinction between larceny and false 
pretenses has been laid down over and over again, and 
it is useless for us to cite cases where the facts are not 
precisely similar when the principle is always the 
same. When the question is approached it will be 
found that all the cases, with the possible exception of 
Rea v. Harvey, 1 Leach, 467, as to which there may be 
some slight doubt, are not only consistent with, but 
are illustrations of the principle, which is shortly this: 
If the possession of the money or goods said to, have 
been stolen has been parted with, but the owner did 
not intend to part with the property in them, so that 
part of the transaction is incomplete, and the parting 
with the possession has been obtained by fraud, that is 
larceny. This seems to me not only good law, but good 
sense, and this principle underlies all the cases. If 
however authority is wanted, it is to be found in two 
cases which wecould not overrule without the very 
strongest reason for so doing. The firstis Reg. v. Mc- 
Kale, L. R., 1 C. C. 125, where Kelly, L. C. B., said: 
“The distinction between fraud and larceny is well 
established. In order to reduce the taking under such 
circumstances as in the present case from larceny 
to fraud the transaction must be complete. If the 
transaction is not complete, if the owner has not 
parted with the property in the thing, and the accused 
has taken it with a fraudulent intent, that amounts to 
larceny.” The distinction, in which I entirely con- 
cur, is there expressed in felicitous language by a very 
high authority. The other caseis that of Reg. v. Buck- 
master, 20 Q. B. Div. 182, which seems to me directly 
in point. That decision was grounded on Rez v. Oli- 
ver, 2 Russ. Crimes, 170, and Rex v. Robson, Russ. & 








Ry. 413, where the same priuciple was applied and the 
same conclusion arrived at. 


Potwock, B. Lagree in the conclusion at which the 
court has arrived, and would add nothing to the judg- 
ment of my lord but that I wish it to be understood 
that this case is decided on a ground which does not 
interfere with the rule of law which has been so long 
acted on; that where the prosecutor has intentionally 
parted with the property in his money or goods, as well 
as with their possession, there can be no larceny. My 
mind has therefore been directed to the facts of the 
case, inorder to see whether the prosecutor parted 
with his money in the sense that he intended to part 
with the property init. In my opinion he certainly 
did not. This was not a case of payment made on an 
honest contract for the sate of goods, which eventually 
may, for some cause, not be delivered, or a contract 
for sale of a chattel such as in Rex v. Harvey, 1 Leach, 
467. From the first the prisoner had the studied in- 
tention of defrauding the prosecutor; he put forward 
the horse and the contract, and the prosecutor, believ- 
ing in his bona fides, paid him £8, intending to com- 
plete the purchase and settle up that night. The pris- 
oner never intended to part with the horse, and there 
was no contract between the parties. The money paid 
by the prosecutor was no more than a payment on ac- 
count. 


HAwktns, J. Iam entirely of the same opinion. In 
my judgment, the money was merely handed to the 
prisoner by way of deposit, to remain in his hands until 
completion of the transaction by delivery of the horse. 
He never intended, or could have intended, that the 
prisoner should take the money and hold it, whether 
he delivered the horse or not. The idea is absurd; 
his intention was that it should be held temporarily 
by the prisoner until the contract was completed, while 
the prisoner knew well that the contract never would 
be completed by delivery. The latter therefore in- 
tended to keep and steal the money. Altogether, 
apart from the {cases and from the principle which has 
been so frequently enunciated, I should not have a 
shadow of doubt that the conviction was right. 


A. L. Smit, J. The question is whether the pris- 
oner has been guilty of the offense of larceny by a 
trick, or that of obtaining money by false pretenses. 
It has been contended on his behalf that he could only 
have been convicted on an indictment charging the 
latter offense, but I cannot agree with that contention. 
The difference between the two offenses is this: If pos- 
session only of money or goods is given, and the prop- 
erty is nut intended to pass, that may be larceny by a 
trick, the reason being that there is a taking of the 
chattel by the thief against the will of the owner; but 
if possession is given, and it is intended by the owner 
that the property shall also pass, that is not larceny by 
a trick, but may be false pretenses, because in that 
case there is no taking, but a handing over of the chat- 
tel by the owner. This case therefore comes to be one 
of fact, and we have to see whether there is evidence 
that at the time the £8 was handed over the prosecutor 
intended to pass to the prisoner the property in that 
sum, as well as to give possession. I need only refer 
to the contract, which provides for payment of the 
balance on delivery of the horse, to show how impossi- 
ble it is to read into an agreement to pay the £8 to the 
prisoner, whether he gave delivery of the horse or not. 
It was clearly only a deposit by way of part payment 
of the price of the horse, and there was ample evidence 
that the prosecutor never intended to part with the 
property in the money when he gave it into the pris- 
oner’s possession. 


Wits, J. Iam of thesame opinion. As far as the 


prisoner is concerned it is out of the question that he 
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intended to enter intoa binding contract; the trans- 
action was a mere sham on his part. The case is not 
one to which the doctrine of false pretenses will apply, 
and I agree with the other members of the court that 
the conviction must be affirmed. 

Conviction affirmed. 





CONSTITUTIONAL LAW—APPORTIONMENT 
OF SENATORIAL DISTRICTS—MANDAMUS 
—JURISDICTION. 


MICHIGAN SUPREME COURT, JULY 23, 1892. 


GIDDINGS V. BLACKER. 


The Supreme Court, under the power given it by the Consti- 
tion, article 6, section 3, to issue writs of mandamus, and 
hear and determine the same, has jurisdiction of a suit to 
restrain the secretary of State from giving notice of the 
election of senators under the last Senatorial Apportion- 
ment Act (1891), and to compel him to give notice under a 
former act, on the ground that the last act is in violation 
of the Constitution, article 4, section 2, providing that in 
the formation of Senate districts no county shall be di- 
vided unless it be equitably entitled to two or more sena- 
tors, and section 4, providing that rearrangements of the 
districts shall be according to the number of inhabitants, 
the discretion of the Legislature not being absolute. 

Such a proceeding may be had on the relation of a private 
citizen, it being apparent by the appearance of the attor- 
ney-general for respondent that he would not have insti- 
tuted the proceedings if applied to by relator. 

Under the Constitution, article 4, section 2, providing that 
the State Senate shall consist of thirty-two members, one 
from each district, no county to be divided in the forma- 
tion of districts except it be equitably entitled to twoor 
more senators, and section 4, providing for a periodical 
enumeration, and a rearrangement by the Legislature at 
its first session thereafter of the senatorial districts ac- 
cording to the number of inhabitants, an act dividing a 
county of eighty-two thousand into two senatorial dis- 
tricts, uniting nine counties with a population of ninety- 
seven thousand into a single district and eight other 
counties contiguous thereto, with a population of forty 
thousand, into another district, is clearly unconstitu- 
tional, the population of the State entitling each sixty- 
five thousand inhabitants to a senator. 

Not only the last Senatorial Apportionment Act, but the one 
prior being unconstitutional for the same reasons, the 
secretary of State will be directed to issue the notice of 
election of senator according to the next prior act, the 
validity of which has not been brought in controversy, 
provided a special session of the Legislature is not called 
to make a new apportionment. 


) ANDAMUS on the relation of Theron F. Giddings 
against Robert R. Blacker, secretary of State, rel- 
ative to the issue of notice of the election of senators. 


Moses Tuggart (F. A. Baker, of counsel), for relator. 
A. A. Ellis, Atty.-Gen., for respondent. 


GRANT, J. The Constitution of Michigan contains 
the following provisions, found in urticle 4: * Section 
1. The legislative power is vested in a Senate and 
House of Representatives. Sec. 2. The Senate shall 
consist of thirty-two members. Senators shall be 
elected for two years, and by single districts. Such 
districts shall be numbered from one to thirty-two, in- 
clusive, each of which shall choose one senator. No 
county shall be divided in the formation of Senate 
districts except such county shall be equitably entitled 
to two or more senators.’ *‘* Sec. 4. The Legislature 
shall provide by law for an enumeration of the inhab- 
itants in the year 1854 and every ten years thereafter, 
and at the first session aftereach enumeration 80 made, 
and also at the first session after each enumeration by 





the authority of the United States, the Legislature 
shall rearrange the Senate districts according to the 





number of white inhabitants and civilized persons of 
Indian descent not members of any tribe.” Acting 
under these constitutional provisions the Legislature 
passed the Senatorial Apportionment Act, number 175, 
Public Acts of 1891. By the census of 1890 the popula- 
was 2,093,889. The ratio of each district would there- 
fore be 65,434. Eight of the districts under this act 
contain populations as follows: Seventh, 91,420; tenth, 
82,697; fourteenth, 88,678; eighteenth, 86,129; twen- 
tieth, 84,694; twenty-fifth, 82,556; twenty-seventh, 
97,330; thirty-first, 82,213. These are the eight largest 
districts. Right other districts contain populations as 
follows: Twelfth, 41,245; eleventh, 42,110; sixteenth, 
46,626; twenty-second, 42,546; twenty-third, 39,727; 
twenty-eighth, 43,701; twenty-ninth, 40,033; thirtieth, 
53,068. Under this apportionment eight senators 
would represent constituencies numbering in all 
695,717, while eight other senators would represent 
constituencies numbering in all only 349,056. The 
county of Saginaw is given two senators, although it 
contains a population of only 82,273. The twenty- 
seventh district is composed of nine counties, with a 
population of 97,330, while the twenty-ninth, with 
eight counties, five of which adjoin a like number of 
counties of the twenty-seventh, contains a population 
of only 40,033. 

The relator is a citizen and an elector in the seventh 
district, composed of the counties of Kalamazoo, St. 
Joseph and Branch, with a population of 91,420, and 
prays for the writ of mandamus to restrain the re- 
spondent, the secretary of State, from giving notice of 
the election of senators, under the act of 1891, and to 
compel him to give notice under the Apportionment 
Act of 1885. The petition also contains a prayer for 
general relief. The basis upon which relief is sought 
is that the power delegated by the above provisions of 
the Constitution to rearrange the senatorial districts 
is limited; that this limitation was wholly disregarded 
by the act in question, and the act is therefore uncon- 
stitutional and void. It appears conceded by the 
learned attorney-general that the Legislature is notin 
the exercise of a political and discretionary power 
when acting under these constitutional provisions, for 
which it is only amenable to the people, and that this 
court has jurisdiction, in a case properly before it, to 
determine the constitutionality of the act in question. 
The Constitution of this State provides:* ‘The Su- 
preme Court shall have a general superintending con- 
trol over all inferior courts and shall have power to is- 
sue writs of error, habeas corpus, mandamus, quo war- 
ranto, procedendo and other original and remedial 
writs, and to hear and determine the same. In all 
other cases it shall have appellate jurisdiction only.” 
The general jurisdiction of this court to determine the 
constitutionality of legislative enactments is not 
limited so as to exclude laws involving political rights. 
The Constitution of Wisconsin, in conferring jurisdic- 
tion upon its Supreme Court, is nearly identical in Jan- 
guage with the Constitution of this State, The Su- 
preme Court of Wisconsin bas recently most ably and 
thoroughly discussed and determined the jurisdiction 
of the court in a case similar in principle and in facts 
to the present one. State v. Cunningham, 51 N. W. 
Rep. 724. The authorities in support of the jurisdic. 
tion are there collated, and citations made from them. 
Were the power conferred upon the Legislature one of 
absolute discretion, then the express mandate, “‘ shall 
rearrange according to the number of inhabitants,’’ 
would be void of any force or meaning except that it 
might be regarded as expressive of the opinion of the 
framers of the Constitution that such method would 
be equitable and fair. We have no doubt of the juris- 
diction of the court. 

But it is insisted by the attorney-general that, inas- 





* Const., art. 6, § 3. 





194 


THE ALBANY LAW JOURNAL. 











much as the relator isa private citizen, having no in- 
terest in the matter above every other citizen, he has 
no standing in court, because privr to filing his peti- 
tion he made no application to the prosecuting attor- 
ney of his county, the attorney-general or other public 
officer to apply to this court for a mandamus touching 
the matter hereat issue. In supportof this claim he 
cites People v. Regents, 4 Mich. 98; People v. Jnspect- 
ors of State Prison, id. 187; People v. Green, 29 id. 121; 
People v. Supervisors, 38 id. 423. In People v. Regents 
the application was to compel the regents to appoint a 
professor of homogopathy in the medical department 
of the university. The court expressed its conviction 
that that was a case iu which the action of the attor- 
ney-general would have been proper and necessary, at 
the same time saying: ‘‘ We do not intend to say that 
a@ case may not arise in which the cuurt would allow 
anu individual to file such a complaint, particularly if 
the attoruey-general were absent, or refused to act 
without good cause.” In People v. /nspectors of Stute 
Prison a private citizen applied for the writ of mun- 
damus to restrain the respondents from teaching to 
convicts in the State prison the mechanical trade of 
wagonu-making. The main question was disposed of 
upon its merits, the court expressing some doubt 
whether the relator had such clear legal right and 
special interest as to entitle him to make the applica- 
tion. In People v. Green the application was to com- 
pel the county clerk and register of deeds to keep his 
office at a certain placeto which he claimed the county 
seat had been lawfully removed. His convenience in 
having access to the office was the ground of his peti- 
tion. It was held that he had shown no such special 
interest as to authorize him to proceed without applica- 
tion to the proper officer. In People v. Supervisors the 
application was to compel the allowance of claims al- 
leged to be owing from the county to the city. The 
city authorities were of course the proper party to in- 
stitute the proceedings. In People v. State Auditors, 
2 Mich. 422, this precise objection was made and the 
court said: ‘In the present case the officer whose 
duty it usually isto enforce the rights of the State in 
this court has, in the performance of his official func- 
tions as adviser of the State officers, placed himself in 
an adverse position, and appears for the respondents 
on this application.”” The present case comes directly 
within that decision. The law does not require un- 
necessary things to be done. When the attorney-gen- 
eral appears for a respondent it certainly follows that 
he is adverse to the position of the relator, and that an 
application on the part of the relator to him to com- 
mence the proceedings would be met with a noncom- 
pliance. This court, as appears from the authorities 
above cited, has taken care to prevent officious inter- 
meddling by the use of this discretionary writ, and at 
the same time has swept away technicalities where 
public interests are involved and prompt action is nec- 
essary. We have quite uniformly overruled this objec- 
tion in cases of the latter class. 

The unconstitutionality of the act is clear. The 
county of Saginaw, with only 16,859 inhabitants in ex- 
cess of the ratio, is divided into two senatorial dis- 
tricts, one having 24,189 less than the ratio, and the 
other having 23,334 less than theratio. There is no 
basis, constitutional or otherwise, for such an appor- 
tionment. It is contemplated by the Constitution that 
the ratio shall govern as far as practical. This is ap- 
parent from the provision that ‘‘ each county hereafter 
organized, with such territory as may be attached 
thereto, shall be entitled to a separate representative 
when it has attained a population equal to a moiety of 
the ratio of representation.” The Constitution of the 
United States provides that ‘‘ the number of represen- 
tatives shall not exceed one for every 30,000, but each 
State shall have at least one represeatative.’’ Under 








the first census, which showed the total number of 
free persons, with three-fifths of the slaves, to be 
3,606,397, Congress fixed the number of representatives 
at 120, being one for every 30,000. In the apportion- 
ment Massachusetts was entitled to fifteen representa- 
tives, with an excess of 25,327, for which she was given 
an additional representative. Other States with a sim- 
ilar large excess were treated likewise, while those 
States which had a small excess received no additional 
representation therefor. President Washington, by 
the advice of Jefferson, Randolph and Madison, vetoed 
the bill as unconstitutional, giving the following rea- 
sons: “ First. The Constitution has prescribed that 
representatives shall be apportioned among the several 
States according to their respective numbers,and there 
isno one proportion or divisor which, applied to the 
respective members of the States, will yield the num- 
ber and allotment of representatives proposed by the 
bill. Second. The Constitution has also provided that 
the number of representatives shall not exceed one for 
every 30,000, which restriction is by the context and by 
a fair and obvious construction to be applied to the 
separate and respective numbers of the State, and the 
bill has allotted to eight of the States more than one 
for every 30,000.” A county having an excess of only 
about one-fourth of the ratio is not, in the language 
of the Constitution, ‘equitably entitled to two or more 
senators,’’ while the district composed of eight coun- 
ties, and containing nearly two and a half times the 
popuiation of each district into which the former 
county is divided, receives but one senator. Equity 
has nodefinition applicable to such a case. It was 
never contemplated that one elector should possess 
two or three times more influence, in the person of a 
representative or senator, than another elector in an- 
other district. Each in so faras it is practicable is, un- 
der the Constitution, possessed of equal power and 
influence. Equality in such matters lies at the basis 
of vur free government. It is guaranteed, not only 
by the Constitution, but by the ordinance of 1787, or- 
ganizing the territory out of which the State of Michi- 
gan wascarved. Stute v. Cunningham, supra. 

Aside from considerations of equity and justice, it 
is apparent that the framers of the Constitution under- 
stood that a county, to be entitled to two senators, 
must have a ratio and a moiety of aratio of popula- 
tion. Const. Debates 1850, pp. 119, 123, 361, 368, 374, 
386, 113. ‘The State cannot be divided into senatorial 
districts with mathematical exactness, uor does the 
Constitution require it. It requires the exercise on 
the part of the Legislature of an honest and fair dis- 
cretion in apportioning the districts sc as to preserve, 
as near as may be, the equality of representation. 
This constitutional discretion was not exercised in the 
Apportionment Act of 1891. The facts themselves 
demonstrate this beyond any controversy, and no lan- 
guage can make the demonstration plainer. There is 
no difficulty in making an apportionment which shall 
satisfy the demandof the Constitution. It is not the 
purpose or province of this court to inquire into the 
motives of the Legislature. Courts will not discuss 
the motives of legislative bodies except as they appear 
in the public acts or journals of such bodies. The va- 
lidity of an act does not depend upon the mutive for its 
passage. The duty of a court begins with the inquiry 
into the constitutionality of the law, and ends witha 
determination of that question. The petition prays 
that the respondent be directed to give notice of the 
election under the Apportionment Act of 1885. The 
constitutionality of this act is therefore directly in- 
volved inthe controversy, unless it be held to be re- 
moved from question by the fact that the people have 
acquiesced in its validity by acting under it for three 
elections. It must be conceded that this act is affected 
with the same constitutional infirmity as the act of 
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1891. It is unnecessary to determine whether such in- 
firmity exists to an equal or a greater or less degree. It 
is sufficient to say that it is notin accord with the Con- 
stitution, and for the same reasons which apply to the 
act of 1891. It is therefore insisted with great force 
by the attorney-general that no election should be or- 
dered under the former act, and he also urges in con- 
sequence that no relief can be granted. It is also said 
by him that, so faras he has examined other appor- 
tionment acts, they are all subject to the same objec- 
tion. 

Under his reasoning it would follow that, if the act 
of 1891 is held to be void, there is no remedy except 
the executive of the State decides to call a special ses- 
sion of the Legislature. In such case there would be 
no apportionment law under which the people might 
elect a Legislature. While the Constitution requires 
the Legislature to rearrange the districts at the next 
session after each enumeration, yet we are of the opin- 
jon that each apportionmentact remains in force until 
it is supplanted by a subsequent valid act. It was my 
opinion that the respondent should be directed to give 
notice under the act of 1885, inasmach as the people 
have acquiesced in its validity by so long acting under 
it. But I yield my opinion to that of my brethren, 
who are of the opinion that the notice should be given 
under the law of 1881, the validity of which is not here 
brought in controversy, unless the executive should 
call a special session of the Legislature. 

Our conclusions therefore are: 

1. That the petition is properly brought into this 
court by the relator. 

2. The court has jurisdiction in the matter. 

3. The Apportionment Acts of 189Land 1885 are un- 
constitutional and void. 

4. The writ of mandamus must issue restraining the 
respondent from issuing the notice of election under 
the act of 1891, and directing him to issue the notice 
under the Apportionment Act of 1881, unless the ex- 
ecutive of the State shall call a special session of the 
Legislature to make a new apportionment before the 
time expires for giving such notice. No costs will be 
allowed. 


Lona and Montgomery, JJ., concurred with 


GRANT, J. 


Morsg, C. J. (concurring). It is evidently contem- 
plated by the Constitution that the county shall be the 
essential factor in the formation of senatorial dis- 
tricts. ‘‘ No county shall be divided in the formation 
of senatorial districts unless such county shall be equi- 
tably entitled to two or more senators,” is the prevail- 
ing idea of the organic provision. It is further con- 
templated that such districts shall bearranged accord- 
ing to the “ number of white inhabitants and civilized 
persons of Indian descent, not members of any tribe.”’ 
This equality of representation however is secondary 
to and hampered by the fact that no county can be di- 
vided, and a purt of it attached to another county, or 
the part of another county, in order to make the dis- 
tricts equal or nearly so in population. This express 
inhibition against the division of a county gives nec- 
essarily great latitude to the legislative discretion, and 
the senatorial districts must of necessity not be as 
equally divided as to population as might be done if 
county lines could be disregarded. The Legislature 
undoubtedly could take a partisan advantage by mak- 
ing choice of different counties, and joining them to- 
gether in one senatorial district, when such counties 
are contiguous, so that one Legislature of one political 
complexion might put, for instance, Macomb and St. 
Clair in one district, while another of a different po- 
litical complexion might join Macomb with Lapeer, 
and St. Clair with some other adjoining county, and 
not violate any constitutional rights of the electors of 





such districts. But as shown by Mr. Justice Grant, 
the Legislature in the senatorial apportionmert of 1891 
went far beyond any legitimate discretion, and vio- 
lated the rules of equity when it was not necessary, or 
even proper, to do so, because of the fact that a county 
could not bedivided. The twenty-seventh and twenty- 
ninth districts lie contiguous to each other, so that 
there was no excuse for putting 97,330 in one and ouly 
40,033in the other. The senatorial apportionment of 
1891 and 1885, which are before us, so that we are com- 
pelled to examine them, were neither of them ar- 
ranged in view of the Constitution or the rights of the 
electors of this State. While it is true that the motive 
of an act need not be inquired into to test its constitu- 
tionality, I believe that the time for plain speaking 
has arrived in relation to the outrageous practice of 
gerrymandering which has become so common, and 
has so long been indulged in, without rebuke, that it 
threatens not only the peace of the people but the per- 
manency of our free institutions. The courts alone in 
this respect can save the rights of the people and give 
to thema fair count and equality in representation. 
It has been demonstrated that the people themselves 
cannot right this wrong. They may change the politi- 
cal majority in the Legislature, as they have often 
done, but the new majority proceeds at once to make 
an apportionment in the interest of its party, as un- 
equal and politically vicious as the one that it repeals. 
There is not an intelligent school boy but knows what 
is the motive of these legislative apportionments, and 
it is idle for the courts to excuse the action upon other 
grounds, or to keep silent as to the real reason, which 
is nothing more nor less than partisan advantage taken 
in defiance of the Constitution, and in utter disregard 
of the rights of the citizen. Take ourown State for 
example. In theelection of 1884 the Republican can- 
didate for secretary of State had a plurality of 4,383 
out of a total vote of 401,003. The Republican major- 
ity in the Legislature of 1885 arranged the senatorial 
districts so that upon the vote of 1884, twenty-one were 
Republican and eleven were Democratic. In eight 
districts a population of 316,578 were given the same 
representation in the Senate as are 532,222 people in 
eight other districts. The upper peninsula, with Em- 
met and Mackinac counties added, is given three sen- 
ators when it is only entitled to two, the population 
of the three districts—thirtieth, thirty-first, thirty- 
second—combined being 124,580, and the ratio 61,125. 
In 1890 the Democratic candidate for secretary of State 
received a plurality of 2,704 over the Republican candi- 
date in a total vote of 398,611, and the Democratic ma- 
jority in the Legislature of 1891 apportioned the sena- 
torial districts so that on the basis of the vote of 1890, 
twenty-one were Democratic and eleven Republican. 

As shown by Mr. Justice Grant, these districts were 
so divided that in eight of them a population of 
349,056 has the same representation as 695,717 in eight 
other districts, and in order to aid this inequality the 
county of Saginaw is divided into two districts, when 
it was only entitled to one under the Constitution. It 
will thus be seen that upon a plurality of less than 
5,000 in a total vote of about 400,000, each of these po- 
litical parties has so gerrymandered these senatorial 
districts that each has twenty-one senatorial districts 
to eleven of the other. If permitted to continue in 
this kind of business, the next Legislature to appor- 
tion senators, if its political complexion should be dif- 
ferent from the last, following in the footsteps of its 
predecessors, will easily change the figures about again, 
and give its party twenty-one senators and the other 
the eleven. It is time to stopit. And the citizen has 
the right to appeal to the court in defense of his most 
sacred rights under the Constitution. He cannot be 
obliged to wait for prosecuting attorneys or the attor- 
ney-general. It is as well a public as a private griev- 
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ance, and the individual elector can invoke the aid of 
the court in his own behalf, and call attention also to 
the existence of a great public wrong. There is no 
higher privilege granted to the citizen of a free country 
than the right of equal suffrage, and thereby to an 
equal representation in the making and administration 
of the laws of theland. Under our State Constitution 
the right of the elector is fixed. To him equal repre- 
sentation is a right, as well as a privilege, of which the 
Legislature cannot deprive him. These wrongs have. 
been committed for partisan purposes. Their object 
and effect have been to deprive the majority of the 
people of their willin the administration of the gov- 
ernment. The greatest danger to our free institutions 
lies to-day in this direction. By this system of gerry- 
mandering, if permitted, a political party may con- 
trol for years the government, against the wishes, pro- 
tests and votes of a majority of the people of the State, 
each Legislature chosen by such means perpetuating 
its political power by like legislation from one appor- 
tionment to another. We have been obliged, under 
the issue here made, to investigate but two apportion- 
ments, those of 1891 and 1885. Both are tarred with the 
same stick. We do not care to go further, since there 
is a remedy in the hands of the executive and Legisla- 
ture. The consequences of this decision are not for 
us. Itis our duty to declare the law, to point out the 
invasion of the Constitution and to forbid it. 

I agree with the result as announced in the opinion 
of Mr. Justice Gray. 


McGratTH, J. (concurring). I desire to express my 
hearty concurrence in the views expressed by my 
brethren. The purpose of the constitutional enact- 
ment is to secure as nearly as possible equality of rep- 
resentation. Any apportionment which defeats that 
purpose is vicious, contrary not only to the letter but 
to the spirit of our institutions and subversive of popu- 
lar government. Power secured or perpetuated by un- 
constitutional methods is power usurped, and usurpa- 
tion of poweris a menace to free institutions. The 
greatest danger to the republic is not from ignorance, 
but from machinations to defeat the expression of the 
popular will. ‘The population of the State, according 
to the last enumeration made by the authority of the 
United States, is 2,089,889. The ratio for each senator 
is 65,434. 

The county of Wayne has a population of 257,- 
114, and is divided into four districts. Emmet 
county is attached in the apportionment to the 
upper peninsula. It will be seen that eight of 
the districts so formed are populated as follows: 
97,330, 91,420, 88,678, 86,129, 84,694, 82,697, 82,556, 82,213, 
making a total population of 695,717. Thus but 1,912 
less than one-third of the population of the State have 
but one-fourth of the total number of senators. Eight 
other districts have a population of 349,056, and with 
hut a little over sixteen and one-half per cent of the 
population they have twenty-five per cent of the repre- 
sentationin the Senate. Four of the first named have 
a total population of 363,557, while four of the last 
named have but 163,115. Any one of the first five 
named have more than double the population of any 
one of four of the last named. The first four havea 
population of 363,557, or 14,501 more than the last- 
named eight, yet the 349,056 persons have eight repre- 
sentatives in the Senate, while 363,557 have but four. 
Why should the twenty-two contiguous counties form- 
ing the twenty-seventh, twenuty-eigbth and twenty- 
ninth districts be so divided that five, having a popula- 
tion of but 43,701, are given one senator, and eight, 
having a population of but 40,035, are given another, 
while nine, having a population of 97,320, or 13,586 more 
than both of the other districts, is given butone? Why 
should the twenty-eighth or twenty-ninth districts, 
having respectively a population of 40,033 and 43,701, be 





each allotted one senator, and St. Clair, with a popu- 
lation of 52,105, be united with Sanilac, so as to make a 
population of 84,694, or more than both of said dis- 
tricts; or Jackson, with 45,031, be united with Ing- 
ham, making a population of 82,697; or Kalamazoo and 
St. Joseph, with an aggregate population of 64,629, be 
united with Branch, so as to make a population of 
91,420; or Ionia and Eaton, with 64,895, be added to 
Barry, making a total of 88,678; or Berrien, with 
41,285, be united with Cass; or Bay, with 56,412, be 
united with Gladwin and Arenac; or Muskegon, with 
its 40,013, be united with Ottawa? Why should Sagi- 
naw be divided so as to give two senators to 82,273 per- 
sons, and nine counties be joined—as in the twenty- 
seventh district—to restrict 97,320 persons to one rep- 
resentative in the Senate; or three be joined, as in the 
seventh, to restrict 41,420 persons to one; or six be 
united, as in the thirty-first, to restrict 82,213 to a sin- 
gle senator; or three be joined, as in the eighteenth, 
to restrict 86,129 to one senator; or three, as in the 
fourteenth, to restrict 88,678; or four, as in the twenty- 
fifth, to confine 82,556 persons toa single senator; or 
why should Bay with 56,412, or St. Clair with 52,105, be 
joined with another county? Any two of the coun- 
ties in the seventh or fourteenth or twenty-fifth have 
a population in excess of either of the Saginaw dis- 
tricts, yet in each case those counties are joined. 

But the law of 1885 is equally vicious. 

The population of the State was 1,853,658, and the 
ratio 57,926. Under that apportionment forty-one per 
cent of the population elected sixteen senators, or half 
the whole number. Eight districts had a population 
of 601,488, distributed as follows: 84,000, 78,076, 76,918, 
75,047, 74,795, 73.799, 69,246, 69,007. Eight others had 
305,922, as follows: 31,617, 32,324, 35,375, 38,454, 38,688, 
41,100, 48,783, 49,584. Sixteen districts had a population 
of 1,094,685, and the other sixteen had 758,973. Thirty- 
three contiguous couaties in the upper peninsula and 
the northern part of the lower peninsula, with a total 
population of 275,758, which would entitle them to 
four senators, were given seven. Twenty-seven of 
these counties, with a population of 176,458, entitling 
them to three senators, were accorded five, while 
Wayne county, with a population of 189,000, was given 
but three. St. Clair had a population of 46,783, Cal- 
houn of 41,585, Jackson of 45,232 and Washtenaw of 
41,694, or a total of 175,294, yet they were joined with 
four other counties with a population of 123,993, mak- 
ing a total of 299,287, and the eight counties given four 
senators. The eight counties, averaging 34,410 each, 
were accorded four senators, while the five districts 
averaging 35,291, were each given one senator. The 
twenty-two counties in the twenty-sixth, twenty-sev- 
enth, twenty-eighth and twenty-ninth districts, with 
a population of 151,178, were given four senators, or 
one to each 37,794 inhabitants, each lacking over 20,000 
of the ratio, and if Lake and Mason had been added 
they would have been entitled to but three, while St. 
Clair, Washtenaw, Jackson and Bay, with 184,930 in- 
habitants were practically given but two. Alpena, 
Oscoda, Alcona, Ogemaw and Tosco, with less than 
fifty-six per cent of the ratio, were given one senator, 
while Bay, with nearly eighty-nine per cent, Jackson 
with seventy-seven per cent, St. Clair with over eighty 
per cent and Washtenaw with nearly seventy-two per 
cent of the ratio were each joined with another county 
and denied the right of solerepresentation. The eigh- 
teen counties in the twenty-sixth, twenty-seventh and 
twenty-ninth districts had 102,595 inhabitants, or one 
ratio and seventy-six per cent of a second, and were 
accorded three representatives in the Senate, while St. 
Clair, Macomb, Jackson, Hillsdale, Monroe and Wash- 
tenaw, with 230,041 inhabitants, were accorded but 
three. Such laws breed disrespect for all law, for law- 
makers become lawbreakers. 





THE ALBANY LAW JOURNAL. 


197 

















ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

ASSIGNMENT FOR CREDITORS—BANK-—-VALIDITY.— 
Yhere were seven directors of a bank organized under 
the laws of the State. On account of the bank being 
insolvent, the exigency demanded immediate action 
to save the property and to save expense. Three of 
the directors were non-residents. S., one of them, had 
sold his stock, and had done nothing with the bank 
for several years. G., one of the directors, was travel- 
lingand his whereabouts unknown. The third, W., 
lived in another State, but was inaccessible for imme- 
diate notice. Neither of the three absent directors 
could be reached by noticeof the meeting of the direct- 
ors in time to attend the same. The four remaining 
directors, being a quorum, called a meeting of the 
board of directors, and passed a resolution authorizing 
the president and secretary of the bank to assign all of 
its property to R. B. S., for the benefit of its creditors, 
after which a deed of assignment was executed in due 
form and properly filed. Subsequently two of the ab- 
sent directors, G. and W., recognized the assigument 
by attending and participating in the election of an as- 
signee as provided by the law. Neither the bank asa 
corporation nor any director objected to the assign- 
ment. Held, that the deed of assignment was not 
wholly void. If an effort had been made to give each 
of these directors notice, it would have been going 
through a form without accomplishing any thing. It 
is not usually necessary to do a vain or useless thing. 
At the time of the assigument the assets of the bank 
were not sufficient to satisfy all demands against it in 
full. In such cases the courts always proceed upon the 
principle that equality is equity, and if possible of ap- 
portioning the property pro rata among all the credit- 
ors. If the bank had continued its business and re- 
ceived deposits after the 16th of September, its officers 
would have been guilty of an offense under the stat- 
ute. If the bank had closed its doors on the 16th of 
September without any assignment, its assets would 
have been attached and sacrificed. The courts favor 
an equal distribution of assets when a party or corpo- 
ration is insolvent. Unless the resident directors had 
acted promptly they could not have acted at all. There 
was not time to properly serve notices upon the absent 
directors. A majority of the directors were present 
at the meeting and acted. They acted unanimously, 
and inthe interest of the bank, and for the benefit of 
all of its creditors and stockholders. Subsequently the 
two absent directors, Grey and Webb, recognized the 
assignment by participatingin the meeting of the cred- 
itors and assisting in electing the assignee. Slatten, 
having no stock or no interest in the bank, seems in- 
different. He has taken no exception to the assign- 
ment. The bank, as a corporation, makes no objection 
to the assignment; therefore we think that the as- 
signee, having been properly selected by tbe creditors 
of the bank, and having taken charge of its assets and 
property, should proceed to discharge his duties as 
such assignee and comply with the law. A similar case 
is decided in Chase v. Tuttle, 55 Conn. 455. In that 
case two of the directors, by reason of being absent 
from the State, did not receive the notification of the 
meeting. A sufficient number however received no- 
tice and attended the meeting to constitute a quorum, 
und under the circumstances the court declared that 
it would seem unreasonable to hold that a majority of 
the whole number, being present, could not do a legal 
act binding the corporation. The exigenvy demanded 
immediate action to save the property and to save ex- 
pense. It is easy to see how disastrous might be the 
consequences were we to adopt the principle contended 
for by the defendants. The situation of the absent di- 
rectors might be much more remote and inaccessible 





than in the present case, requiring several months to 
reach them by actual notice. Must the corporation re- 
main paralyzed all this time without ability to protect 
itself? See also Refining Co. v. Francklyn (Ch. Div. 
1890),8 Ry. & Corp. Law J. 91-93; Edgerly v. Emer- 
son, 23 N. H. 555; Bank v. Flour Co., 41 Ohio St. 552. 
Kans. Sup. Ct., July 8, 1892. National Bank of Com- 
merce Vv. Shumway. Opinion by Horton, C. J. 


GIFT—VERBAL—DELIVERY—CHANGE OF POSSESSION. 
—Certain household furniture was claimed by the 
claimant. The furniture was the property of the claim- 
ant’s father, and was in the possession of the claimant's 
husband, being in the house in which the claimant and 
her husband resided. The father of the claimant being 
in the same room where the claimant was, and where 
also the furniture was, verbally gave the furniture to 
the claimant asagift. The father then left the house 
and left the claimant in the room. There was no man- 
ual delivery of the furniture to the claimant, and after 
the gift the furniture still continued to remain in the 
house where the claimant and her husband continued 
tolive. Held, that manual delivery of the furniture 
was not necessary to complete the verbal gift, and that 
there had been such a change of possession from the 
elaimant’s husband to the claimant herself, consequent 
upon the gift being made, as was sufficient to satisfy 
all requirements, and that the mere formality of hand- 
ling was not necessary in order to complete the gift. 
By Hawkins, J.: There are two cases which abund- 
antly support our decision in this case. One is Winter 
v. Winter, 4 L. T. Rep. (N. S.) 639. In that case there 
was no actual delivery of the possession of the barge 
to the donee upon the gift, but the donee, having been 
previously in possession of the barge as servant of the 
doner, kept possession of it afterward and worked it 
as hisown. Icannot see any substantial distinction 
between that caseand this. The other case is Alder- 
son v. Peel, 64 L. T. Rep. (N.S.) 645, which also strongly 
fortifies the view which I take. By Wills, J.: If the 
Court of Appeal meant in Cochrane v. Moore, 63 L. T- 
Rep. (N. 8.) 153; 25 Q. B. Div. 57, to lay down a rule 
that it is necessary in every case to touch and hand 
over the article given, we should of course follow that 
decision in this case; but I cannot think that the 
learned judge intended to do so. I think that the de- 
livery spoken of is a delivery of possession. If the 
possession is changed in consequence of a verbal gift— 
as where the possession has been held in one capacity 
up to the time of the gift, and from that time it is held 
in another capacity—in this case as owners—I think 
that the gift is completed. In my opinion there was 
here a change of possession consequent upon the gift. 
Winter v. Winter, 4 L. T. Rep. (N. S.) 639, and Alder- 
son v. Peel, 64 id. 645, go further than it is necessary 
for us to goin this case. It may possibly be that Al- 
derson v. Peel is not consistent with Cochrane v. Moore, 
ubi supra, but however that may be [ do not think 
that Winter v. Winter conflicts with Cochrane v. 
Moore, nor that the Court of Appeal meant to overrule 
Winter v. Winter. It is to be noted that, although 
Danby v. Tucker, 31 W. R. 578, and the law are enun- 
ciated by Cave, J., in Re Ridgway, 15 Q. B. Div. 447, 
are specifically disapproved in Cochrane v. Moore, there 
is no expression of alike kind as to Winter v. Winter. 
Q. B. Div., Feb. 1, 1892. Kilpin v. Ratley; Ratley, 
Claimant. Hawkins and Wills, JJ. 66 L. T. Rep. (N. 
8.) 797. ° P 


WILLS—CAPACITY AND INFLUENCE.—Among the in- 
structions given to the jury, at the instance of the pro- 
ponents of the will, was the following: ‘‘The only 
question that you are to try and determine is whether 
the writing produced in evidence is oris not the will 
of George Cornman, and in passing upon this auestion 
you have nothing whatever to do with the propriety or 
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impropriety of the bequests mentioned in said writ- 
ing, or as to whether said bequests were just or un- 
just, or as to whether such bequests sbould or should 
not have been made. The maker of a will is his own 
judgeas to its justness and fitness, and he has full and 
complete power under the law to dispose of his prop- 
erty as he sees fit, and to deprive his relatives of the 
enjoyment of any part or all of his estate, even though 
they may be poor and in needy circumstances, and if 
you believe from the evidence that, at the time George 
Cornman executed said writing, he was capable of 
transacting ordinary business—was under no con- 
straint—then you shall find that the said writing is the 
will of said George Cornman.”’ This instruction is 
clearly erroneous. It is doubtless the rule that a per- 
son of sound mind and memory, and subjected to no 
constraint or undue influence, may dispose of his prop- 
erty by will as he sees fit. He may make those to 
whom he is bound by ties of natural affection or moral 
duty the objects of his bounty, or he may bestow his 
entire property upon strangers. The mere fact that 
one disposition of his estate is made rather than an- 
other can of itself have no tendency to impeach the 
validity of his will. In other words, his testamentary 
capacity, and his freedom from fraud, constraint and 
undue influence being conceded, the propriety or im- 
propriety of his bequests or devises is a matter with 
which courts and juries have nothing todo. But where 
fraud, undue influence or want of testamentary ca- 
pacity is charged, all the surrounding facts, including 
the bequest itself, its propriety or impropriety, or its 
reasonableness or unreasonableness, in view of the sit- 
uation, relations and circumstances of the testator, 
may be considered as bearing upon the issues thus 
raised. On this subject Mr. Redfield says: ‘* Where 
the will is unreasonable in its provisions and inconsist- 
ent with the duties of the testator, with reference to 
his property and family, or what the civilians denomi- 
nate an ‘inofficious testament,’ this of itself will im- 
pose upon those claiming under the instrument the 
necessity of giving some reasonable explanation of the 
unnatural character of the will, or at least of showing 
that its character is not the offspring of mental defect, 
obliquity or perversion.” 1 Redf. Wills, 516. In Pat- 
terson v. Patterson, 6 Serg. & R. 55, the question being 
as to the validity of a will, Chief Justice Gibson said: 
“Where a will is impeached for imbecility of mind of 
the testator, together with fraudulent practices by the 
devisees, the intrinsic evidence of the will itself, aris- 
ing from the unreasonableness or injustice of its pro- 
visions, taking into view the state of the testator's 
property, family and the claims of particular individ- 
uals, is competent and proper for the consideration of 
the jury.’”’ So in Clark v. Fisher, 1 Paige, 171, the 
court, upon the authority of the case last cited, held 
that iu forming an opinion of the state of the testa- 
tor’s mind it is proper to take into consideration the 
reasonableness of the will in reference to the amount 
of his property and the situation of his relatives. Also 
in Lynch v. Clements, 24 N. J. Eq. 431, it was held that 
the inequality of the provisions of a will cannot of 
themselves be adequate to prevent acourt of equity 
from giving aid to carry out its provisions, but they 
may suffice to call forexplanation from those in whose 
favor they are made. To similar effect see Lamb v. 
Lamb, 105 Ind. 456; Bitner v. Bitner, 65 Penn. St. 347; 
Kevil v. Kevil, 6 Bush, 14; Kimball v. Cuddy, 117 II. 
213. Said instruction however lays down the rule, 
without qualification, that in determining whether the 
writing produced was the will of said testator, a ques- 
tion which necessarily involved the subsidiary ques- 
tions whether said testator at the time he executed 
said instrument was in possession of testamentary ca- 
pacity, or was subject to undue influence, or was the 
victim of fraud, the jury had nothing whatever to do 








with the propriety or impropriety of the bequests 
mentioned in said instrument, or as to whether such 
bequests were just or unjust, or whether they should 
or should not have been made. The instruction thus 
wholly withdrew those questions from the considera- 
tion of the jury when passing upon the issues made by 
the pleadings. The jury were thus deprived of the 
benefit of evidence which, so far as we are able to see 
might have been of material aid to them in determin- 
ing the question whether said instrument was in fact 
the will of said testator. But it is claimed that said 
instruction was justified by the decision of this court 
in Schneider v. Manning, 121 Ill. 376. This is a misap- 
prehension. The instruction which was approved in 
that case held, in substance, that the owner of prop- 
erty, who has capacity toattend to ordinary business, 
has aright to dispose of it by deed or will as he may 
choose, and that it requires no greater mental capacity 
to make a valid will than to make a valid deed; that 
the owner of property bas a right to leave his property 
to his children or other relatives in unequal propor- 
tions, and such disposition is valid whether it is rea- 
sonable or unreasonable, just or unjust, and the rea- 
sonableness or justice or propriety of the will are not 
questions for the jury to pass upon. That instruction 
was justified upon the principle that it merely an- 
nounced tke settled rule of law that a person compe- 
tent to make a will may dispose of his property in such 
manner, not inconsistent with the law of the land, as 
his judgment may dictate; that he is under no obliga- 
tion to divide it equally among his children, but may 
cut off one or all and devise it toa stranger, and that, 
as a general rule, the justice or propriety of the will is 
not a question for the jury to pass upon. But we ex- 
pressly held that said instruction, as we understood it, 
wus notin conflict with the rule that apparent in- 
equality or unreasonableness in a testamentary dispo- 
sition of property may be considered asa circumstance 
bearing upon the question of testamentary capacity, 
and that if it had held, as does the instruction in this 
case, that injustice or inequality of disposition was 
not a circumstance to be considered, a different ques- 
tion might have arisen. It will thus be seen that in 
that case the court carefully avoided making any de- 
cision of the question arising here. Ill. Sup. Ct., June 


20,1892. McCommon v. McCommon. Opinion by 
Bailey, C. J. 

—_———_oe—___ 

CASUISTRY. 


' word “casuistry’”’ has an ill sound in English 

ears. It connotes shifty trickiness and hair-split- 
ting, which is unworthy of the robust honesty of the 
straightforward Briton. Let us say a word in mitiga- 
tion of this prejudice, and endeavor to explain what 
casuistry is. 

There are some minds that find a difficulty in grasp- 
ing an abstract principle and derive much assistance 
from concrete examples placed beforethem. This was 
early seen by professors of moral theology in the mid- 
dle ages, and they supplemented their lectures upon 
the principles of their science by citing illustrative 
cases and deciding them. Precisely the same idea has 
been carried out in our Indian codes by the use of 
illustrations, which are in reality decided cases. It was 
a novelty to adopt this method in legislation, but the 
idea itself had been used for hundreds of years by 
moral theologians. It may indeed be said that the 
great bulk of English law is “‘casuistry’’ in one sense 
of the word. It has been compiled, not upon princi- 
ples laid down, as in the Code Napoleon and our Indian 
codes, but from each case asthe case has arisen, and 
every lawyer who is called upon to advise upon a case 
is in fact a casuist. 
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The prejudice which exists in Britain against casu- 
istry arises from the ignorance of the public. Few men, 
even among lawyers, know how difficult it is to draft 
definitions, and the unlearned layman has not the 
least idea of how closely cases run into each other and 
how difficult it isto draw the line. His mental attitude 
is contemptuous indifference, and he reads with impa- 
tience the illustrations in ourcodes. ‘‘Zis an honest 
man. He never stole B's watch.” ‘A draws a pic- 
tureof Zrunning away with B’s watch.” He reads 
and tosses the book aside. 

That is the frame of mind that has been so intoler- 
ant ofthe casuistry of the theologians. But a mo- 
ment’s reflection must show that the decision of every 
case of conscience ought not to be left to the opinion 
of an individual, and that it is desirable to know how 
such cases have been decided by the consent of the 
most eminent writers on moral theology. 

The truth is that a study of these cases forms a most 
attractive commentary on the Contract Act and Peual 
Code. We may select a few examples. 

A resident in a village buys from a peasant a smoke- 
browned picture for five francs. The peasant would 
have gladly sold it for two francs, and is delighted to 
get five francs for it. A traveller passing through the 
village sees the picture and informs the purchaser that 
it is an original Raphael. The purchaser sells it to a 
gallery for twenty thousand francs. Is he bound to 
give portion of this to the peasant? No, because he 
purchased in good faith, and the error is not about the 
substance of the thing, but about its price. 

Aman finds a diamond ring, and thinks that the dia- 
mond is glass. He sells it fora low price to a neighbor, 
who also thinks thatit is glass. Afterward the neigh- 
bor shows the ring to a lapidary, who says that the 
stone isa diamond of great value. Is the contract 
valid? Many theologians say yes, because the error 
was only about the price. Others say no, because the 
error was about the substance. 

A farmer borrows from a neighbor one hundred 
pieces of gold, and on his way home is attacked by rob- 
bers, who take the money. When, afterward, the 
neighbor demanded his debt,the farmer said, ‘“ Res 
perit domino. It was your money that was stolen, and 
itis your loss.’ Is he obliged to make good his debt? 
Certainly, as clearas the sun at noonday. He was a 
debtor, and not a servant. He was the dominus for 
the time being. 

A farmer purchases from a neighbor some borses and 
cattle, but agrees that the neighbor may work them 
until barvest is over. The animals are killed by light- 
ning. Is the farmer still obliged to pay the purchase- 
money? Yes! The contract was complete, and the 
animals were his property. 

Women spread out flax to bleach on the river bank. 
A sudden flood rose and swept away the flax down 
stream against a mill. The miller collected all the flax 
and took it into his mill, saying that it was his prop- 
erty by alluvion. Is this just? No! The word “ allu- 
vion”’ applies only to accretions of soil. Timber and 
other articles washed down stream belong to the finder 
or proprietor of the bank only when the owner cannot 
be discovered, and even then some local laws provide 
that such articles be sold by auction and the proceeds 
credited to the State. 

A nobleman hears that a neighbor is about to spread 
abroad agreat calumny concerning him which will ut- 
terly destroy his reputation. Meeting the neighbor in 
the road, he draws his sword tokill him. The neigh- 
bor flies, and the nobleman pursues him and transfixes 
him. Is the nobleman guilty of murder? Yes! Be- 
cause the right of defense against an aggressor exists 
only when the aggressor actually attacks or is cer- 
tainly about to attack. It exists also against a robber 


who is taking goods of some value, if there is no other 











method of preserving the goods, but in any case, it is 
not permitted to kill if wounding will suffice. In the 
preseut case there is no right of defense against acalum- 
niator. Also the right of defense ceases when the an- 
tagonist is running away. 

‘These cases, taken at random, will suffice to show 
that the casuist merely explored the ground which the 
legal member of council bas now to map out with his 
codes. The casesin the theological books have the 
appearance of cases that really happened, and such in- 
stances are better than any thatcan be evolved from 
the imagination of the draftsman. Thus the illustra- 
tions in the Contract Act and Specific Relief Act, 
which are taken from real cases in the English reports, 
are much more to the point than are the illustrations 
in the Penal Code which were imagined by the Indian 
Law Commission. Weconclude by proposing for the 
consideration of our readers the following case, which 
we find under the heading ‘* De Co-operatione :"’ 

Is a servant guilty of abetment of adultery who— 

(a) Carries from his master to the married woman 
letters which he knows propose an elopement? 

(b) Places against the wall a ladder for the purposes 
of the elopement? 

(c) Drives the eloping couple in a carriage to the rail- 
way station ?—Indian Jurist. 


—_¢—_— 


CORRESPONDENCE. 


COLLATERAL INHERITANCE TAXATION. 


Editor of the Albany Law Journal: 

It is evident from his communication that your cor- 
respondent R. B. of Salt Lake City is not a lawyer, 
and there was no need for him to assure us of that 
fact. 

If he had followed the collateral tax inheritance law 
from the beginning, he would have found that in chap- 
ter 215 of the Laws of New York of 1891, the Legisla- 
ture passed an act which renders his criticism point- 
less, because it substantially complies with it. 

Yours truly, 
ALTON J. VarIL. 

MIDDLETOWN, N. Y., Aug. 27, 1892. 





NEW BOOKS AND NEW EDITIONS. 


MERRILL ON MANDAMUS. 


This is ahaudsome volume of about five hundred and 
fifty pages, from the pen of Mr. S. S. Merrill of St. 
Louis, and the press of T. H. Flood & Co. of Chicago. 
The reviewer takes it up with a favorable predisposi- 
tion because the author doth not “ protest too much ” 
in his preface, and because in the preface he discloses 
a commendable knowledge of the opinion of a very pa- 
tient Bible character as to the proper person to *‘ write 
a book.’’ There are some writers of law-books who 
may not uncharitably be deemed the *‘ enemy ”’ of the 
legal profession. We have sufficiently examined Mr. 
Merrill’s work to convince ourselves and warrant us 
in advising our readers that he appears in a friendly 
and helpful guise in this issue. Mandamus is an im- 
portant subject, and the knowledge of the profession 
of it is in general but vague and limited. In recent 
times there appears to have grown up an endeavor on 
the part of practitioners, if not aconsent of the bench, 
to review cases on mandamus rather than by appeal or 
writ of error; in short, to decide cases at the wrong 
end. Mr. Merrill affords instruction on this important 
matter. He seems to have considered the important 
recent cases; his arrangement is orderly; his exami- 
nation has been comprehensive; in short, he has pro- 
duced a convenient and reliable treatise. 
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WILLIAMS ON REAL PROPERTY. 

This exceedingly beautiful volume is an interna- 
tional copyright edition —the seventeenth edition—of 
a legal classic. Words would be wasted in praise of the 
original work. The present edition is rearranged and 
partly rewritten bya son of the great conveyancer, 
and is the third which he has prepared since 1881. The 
land law of England bas been greatly modified in re- 
cent years by statute, and a new arrangement and 
much new writing have been necessitated, but the 
original author’s scheme, we are informed, has simply 
been developed. We are incompetent to judge of its 
accuracy, but it is evident that the editor’s purpose, 
announced in the preface, to write ‘a readable book, 
and one intelligible to a student without previous 
knowledge of the law,” has been attained. American 
notes would have increased its usefulness on this side 
of the ocean, but it possesses a great and undiminished 
value to all students, scholars and writers in its pres- 
ent form. It can be obtained from the Boston Book Co., 
who are joint publishers of it with Sweet & Maxwell. 


THE CoRPORATIONS ACTS. 

The Business Corporations Law, together with the Stock Cor- 
poration Law, the General Corporation Law and other 
laws concerning business corporations in the State of 
New York. With introduction, notes and forms, by 
Dwight Arven Jones. New York, Baker, Voorhis & Co., 
1892. 

This is a pamphlet of one hundred and twenty pages 
with an index, and a preface breathing a fraternal 
spirit toward corporations. What little annotation the 
subject is susceptible of Mr. Jones seems to have be- 
stowed. The three acts cover only seventy pages, in- 
cluding the notes, while the index of the laws repealed 
by these acts makes ten pages. This shows the impor- 
tance of the work of the commissioners, and is pre- 
sumptive evidence of a desirable reformation. Mr. 
Jones’ manual cannot fail to be useful. 


—_>___——_ 


NOTES. 

‘THE following curious and interesting question is 

asked by Law Notes: “If A. mesmerizes B. and 
induces him to disclose his most private affairs, can B. 
have a summons for assault against A.? A metropol- 
itan magistrate the other day declined to grant one. 
What is the remedy, a civil action for damages?”’ It 
has struck us on several occasions of late that before 
very long the difficulties of the magistrate and of the 
law may be very appreciably increased by the constant 
recurrence of questions connected with the conduct of 
hypnotizers, mesmerizers and others of the kind to- 
ward patients, particularly females. The existence of 
a mysterious power for evil, in the nature of hypnoti- 
zation, cannot be denied or ignored.—Indian Jurist. 


This is the kind of lawyers who inhabit this region: 
The venerable form of Martin I. Townsend of Troy 
was observed among the soldiers and others about the 
station yard yesterday. When asked if he was going 
to the front, he replied that he was not, but that he 
had brought a gun and uniform down from Troy. 
They belonged to his grandson, Henry Townsend 
Nason, a member of the Sixth Separate Company. Mr. 
Nason was twenty-seven years old last Friday, and 
was about to celebrate the event by making a trip to 
Europe. He had taken passage and was to have sailed 
at 2.30 0’clock. When he heard that his company was 
ordered out he immediately telegraphed Captain Cu- 
suck that he would report at Bualo, and also to Mr. 
Townsend to fetch his gun and uniform to Albany. 
Mr. Townsend, who is eighty-two years old, with sat- 
isfaction handed his grandson the articles upon his ar- 
rival here.—Albany Journal. 








A hurricane may clear a forest as completely as does 
an ax, and there is good reason to hope that as soon as 
the next Legislature shall meet Tennessee will abolish 
the convict lease system. This is one of the relics of 
barbarism which remind one of the Russian penology. 
Tennessee is not the only southern State which is guilty 
of this barbarism. How it works in Alabama is de- 
scribed by a correspondent of the Chicago Jnter-Ocean, 
from whom we learn that the people who are accused 
of crime and not convicted are required to pay costs, 
and if unable to do so are leased out with the convicts 
until the fine is paid, a condition of things which we 
could not have conceived possible. He tells the story 
of contractors who murder convicts who are leased to 
them. A well-known colored man, at whose house 
some one had leftastolen saddle, was tried, and though 
not convicted, had the cost to pay. A contractor who 
happened to be in town to get prisoners immediately 
took him. As soon as it was known a dozen promi- 
nent white men set to work to raise the money to re- 
lease the man, when they were told that it would take 
an amount far in excess of the cost and fine to release 
him. John Barber, a white man, and a member of the 
Grand Army post at Vicksburg, was tried for some 
misdemeanor, fined $142, and sentenced to serve three 
months. He served his term and was sent to the con- 
vict farm to work out the $142. Owing to bad treat- 
ment he wrote to the Grand Army post, requesting 
them to pay his fine and release him. They did so, 
aud found that after having worked seven days the 
amount due had increased to $161. Practically this is 
slavery for Jife.—The /ndependent. 


It has to be confessed that there isa larger number 
of crimes of violence committed in the United States 
than in any other civilized country in the world. The 
number of such crimes is out of proportion to the pop- 
ulation. President Andrew D. White, in a lecture ad- 
dressed at Chautauqua, discussed the whole problem 
in thiscountry. The number of deaths by murder in 
the United States is more than double the average in 
the most criminal countries in Europe, and the number 
is increasing apparently in a ratio much greater than the 
population. In 1890 the number of reported murders 
was about four thousand; in 1891 very nearly six thou- 
sand. The chief explanation of these extraordinary 
numbers is even more ominous. The great majority 
of the murderers are at large; they never have been 
punished, and never will be. In 1891, with nearly six 
thousand murders, there were only one hundred and 
twenty-three inflictions of the death penalty, only one 
to forty-eight murders. It is evident that the lax ad- 
ministration of the law is a chief cause for what we 
discover. There are portions of our country where 
murderers are seldom punished. That is true in some 
of our large cities. The lax administration of the law 
and the delay which our local methods allow, are re- 
sponsible for an enormous amount of the evil. Meu 
kill and expect to go free, and they succeed. The 
Charleston News deserves great credit for its effort to 
expose the homicidal mania in South Carolina. It had 
occasion ‘to record fifty-two murders in the first six 
months of last year, as a result largely of a lax admin- 
istration of the law. We suppose there is, on an aver- 
age, about one man lynched a day in the United States. 
To be sure these things are contined to sections of the 
country. In some portions we bear nothing of them, 
but the grand aggregate makes a record which is ter- 
rible to contemplate. We need legislation which shall 
make justice more swift and sure in the interests of 
the public instead of in the interests of the criminal, 
and then we need more elementary instruction in mor- 
als in all our schools, from the lowest to the highest, 
and more preaching of righteousness in our pulpits.— 
The Jndependent. 








THE ALBANY LAW JOURNAL. 


201 








The Albany Law Journal. 











ALBANY, SEPTEMBER 10, 1892. 





CURRENT TOPICS. 


HE General Term of the Second Department 

have recently affirmed the conviction of a mun 

for fishing in his own private pond on Sunday. 
Judge Cullen says: 

** But one question is presented to us on this appeal. 
That the defendant was fishing on Sunday is conceded ; 
that the lake where he fished was private property, 
and that he had the privilege of fishing in it was also con- 
ceded. Itis not shown that he created any commo- 
tion or disorder, or that his acts attracted or were 
witnessed by any person other than the complainant, 
or disturbed the peace. On these facts the defendant 
contends that he was guilty of no offense; that under 
the authority of People v. Denin, 35 Hun, 237, to con- 
stitute the crime the act must disturb the repose of the 
community. Wethink not. Section 265, Penal Code, 
prohibits all shooting, hunting or fishing, playing, 
horse racing, gambling or other public sports, exercises, 
pastimes or shows. It will thus be seen that while only 
public sports, exercises and pastimes are forbidden, all 
shooting, hunting and fishing, etc., are inhibited. The 
decision in People v. Denin proceeds in this direction. 
In fact it might be very difficult to draw any distinc- 
tion between public fishing or hunting and private fish- 
ing and hunting.” 

We are inclined to think this is wrong. If the 
word ‘‘other” were lacking in the statute this 
construction would be right, but the employment 
of that word characterizes the hunting, fishing, 
etc., in question ‘as that which is public. If this 
were not so, one could be convicted for playing 
cards for money in his own house on Sunday. This 
is evidently not the intention. The whole statute 
is couched in language showing that publicity is 
what is aimed at. In section 259 it is provided 
that ‘‘the first day of the week being by general 
consent set apart for rest and religious uses, the 
law prohibits the doing on that day of certain acts 
hereinafter specified, which are serious interruptions 
of the repose and religious liberty of the commu- 
nity.” In section 264, it is provided that one who 
keeps another day holy, may on Sunday perform 
labor that does ‘‘ not interrupt or disturb other 
persons.” So section 267 is aimed against ‘‘ public 
trafic.” One may not be convicted for selling a 
horse in private on Sunday —say in the church- 
yard between services, as was the old New England 
custom. So in the section in question, the words 
quoted by the court are supplemented by the words, 
“And all noise disturbing the peace of the day.” 
The court are quite wrong in saying that the 
decision in People v. Dennier ‘‘ proceeds in this 
direction.” It goes in exactly the opposite. The 
defendant and others played ball in private 
grounds, with the owner’s consent, on Sunday, 
making no noise. It was held that such an act 
was not punishable, unless a noise was ‘‘a serious 


Vor. 46 — No. 11. 





interruption of the repose of the community.” 
The cases are exactly alike in their facts, except 
that there was ball tossing in the one and fishing 
in the other, and in the one the act was held not 
punishable because not disturbing the repose of the 
community, and in the other it was held punish- 
able although it did not disturb the public repose. 


One would hardly expect to find the battle of 
Gettysburgh getting into the courts, but here it is. 
In Reed v. Gettysburgh Battlefield Memorial Asso- 
ciation, Pennsylvania Supreme Court, June 5, 1891 
(24 Atl. Rep. 597), the action was to prevent the 
defendants from misplacing a monument in honor 
of the Seventy-second Pennsylvania regiment. 
The attempt of the defendants seems to have been 
to place the monument some two hundred and 
seventy-five feet in the rear of the ‘‘ bloody angle” 
and the stone wall which marked the utmost ad- 
vance of Pickett’s gallant followers. The court 
adopted the decision of the trial court which was 
in favor of the plaintiff. The trial court said: 

“The thirteenth paragraph of the bill avers that a 
struggle between the Seventy-second Regiment and 
the enemy occurred in the angle; that the struggle 
and triumph there of the Seventy-second was a signal 
eventin the history of the battle, which the members 
of the regiment and their friends and fellow citizens 
regard with just pride and gratification; that the spot 
near the stone fence, so selected by the plaintiffs and 
commissioners for the erection of the monument, isa 
spot upon and around and over which the said strug- 
gle took place. This is most cogently proved by (to- 
gether with other testimony) a few words taken from 
the evidence offered by the defendants themselves, in 
the account given by Col. Banes in his History of the 
Philadelphia Brigade, published in 1876, on page 325: 
‘Gen. Armistead, who was in the Confederate front, 
fell mortally wounded close to the colors of the Sev- 
enty-second.’ The thirteenth paragraph of the bill 
proceeds that the said spot or position is one of special 
interest to commemorate the eventful struggle that 
there took place, at the critical period of actual com. 
bat, and that if the plaintiffs are required and com- 
pelled to erect their monument upon the spot east of 
the avenue, the monument will indicate that the Sev- 
enty-second deserted its comrades of the Sixty-ninth 
and Seventy-first, and become a perpetual libel upon 
the good name, fame, credit and reputation of the 
Seventy-second. ‘The issue of fact raised by the bat- 
tlefield association is in the sixth paragraph of its an- 
swer, that the Seventy-second did not advance beyond 
the crest of the hill and nearer the stone wall than 
about two hundred and seventy-five feet during the 
whole of the engagement of Pickett’s charge, and at 
no time did the regiment rush upon the advancing col- 
umn of the enemy and drive it back, but it remained 
in position on the second line of battle, on the crest of 
the hill, until the repulse of the enemy. The associa- 
tion found that it could not sustain such assertions, 
and before the master abandoned such an issue by a 
plain, unequivocal, unmistakable admission of record, 
and the evidence lends no support to the printed as- 
sertions. * * * Must not something be pardoned 
to the desire of the men of the Seventy-second to have 
their participation in this final struggle marked where 
it took place. Surely they deserve it. To refuse it 
would be doing them painful injustice. This spot is 
where they were engaged. The spot which the battle- 
field association persistsin relegating them to is where 
they were inactive before the final conflict, in whicn 
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they took apart so worthy of perpetuation. What if 
this was a melee? Itwas there the men of the Seventy- 
second did their duty faithfully and bravely, and it is 
that position they havea clear right to have marked 
by their suitable memorial. Their brigade commander, 
in writing to his wife three days after the battle, de- 
scribed the advance of the enemy ‘right on up to the 
fence,’ and stating they ‘shot my men when their 
muskets touched their breasts,’ and when testifying 
(page 173), he answered a question as to there being 
men of the Seventy-second on the ground killed with 
their clothes scorched from the closeness of the fire of 
the enemy: ‘I saw many of them myself with their 
clothes scorched, and I have so mentioned it in my 
letter after the battle.’ ’’ 

It affords us unusual pleasure to note that at this 
most critical point of the war, which marked the 
highest dash of the waves of rebellion, ‘‘ the Tam- 
many regiment” was assisting the others. But 
how difficult it is to depend on historical details of 
great battles! 


One of the most interesting and significant inci- 
dents of the recent session of the American Bar 
Association at Saratoga was the meeting of American 
teachers of law, which took place under the auspices 
of the committee on legal education. Prof. James 
B. Thayer, of Cambridge, presided, and eight or 
ten of the leading law schools of the country were 
represented, those of the Boston University, 
Columbia, Harvard, St. Louis and Yale among 
them. There was considerable discussion of the 
subject of legal education in America, and a very 
general desire for a closer association of the men 
engaged in the work of legal instruction was mani- 
fested. It was the unanimous sentiment of those 
who participated in the meeting, that occasional 
conferences of legal educators, with the comparison 
of views and experiences which such conferences 
would elicit, might have a beneficial effect upon 
the cause of legal education in this country. No 
formal organization was effected, but it was decided 
to send out invitations to the members of the bar 
association who are directly or indirectly concerned 
in the work of the law schools, or who hold chairs 
of legal instruction in colleges, to meet at Milwau- 
kee in connection with the meeting of the American 
Bar Association next summer, for a conference on 
the state and needs of legal education in the coun- 
try. Whether the invitation should be extended to 
law teachers who are not members of the bar asso- 
ciation was left to a committee, though the senti- 
ment of the members present generally favored 
making the invitation broad enough to include all 
American teachers of law. There should be a very 
general response to this invitation. The elaborate 
reports of the committee of the bar association on 
legal education show that the American bar is 
weakest at just this point, and that in no other coun- 
try from the Volga to the Golden Gate (with the 
probable exception of England), is the subject of 
the education of candidates for the bar in as deplor- 
able a state as it is in America. The beautiful 
‘flexibility ” of the common law, to which English 
and American lawyers have accustomed themselves 








to “point with pride,” seems to have operated upon 
the bar as well as upon the bench. Whether it has 
subserved the ends of justice in the one case any 
more than it has in the other may be left to the in 
telligence of the reader. At any rate, the intelli- 
gent and zealous coéperation of the men who are 
devoting themselves to this work should do much 
to bring order out of the chaos of legal education 
in this country at least. 


It will afford gratification to many readers of this 
journal to learn that Guy C. H. Corliss has been re- 
nominated on the Republican and Independent 
tickets for chief justice of North Dakota. Theterm 
is six years. It might better be longer. Frequent 
judicial elections are extremely undesirable. Chief 
Justice Corliss has done himself honor, and has ren- 
dered excellent service to the young State in his of- 
fice. The importance of a learned and pure judi- 
ciary in the infancy of a State cannot be too highly 
estimated. So much is the common law the crea- 
ture of precedent that it is important to have the 
first precedents right. Chief Justice Corliss and his 
associates have done much to make them right for 
the State of North Dakota, and when judges have 
proved their intellectual competency and moral fit- 
ness it is well to continue them in office without re- 
gard to their party preferences. 


The newspapers inform us that some judge has 
decided in Mississippi that when a man stands at a 
bar drinking a horn with an open umbrella over his 
head and concealing his face, this is a violation of the 
‘‘anti-screen” law. This seems a rather strict 
holding. Iow did the judge know that the pur- 
pose was not to prevent the water from getting 
into the whisky?—a very laudable precaution 
against adulteration. The judge says, we are in- 
formed, that this umbrella device has become 
very common in that State. Of course we do not 
know the scope of the anti-screen law in question, 
but the report sounds to us like a newspaper re- 
porter’s jest. Next we expect to hear of a decision 
against wearing a slouched hat while in the act of 
alcoholic stimulation. 


Judge Blaisdell finds that Lizzie Borden ‘‘is 


probably guilty.” This appears to be founded on 
the fact that there is no evidence that anybody else 
did the deed. There is absolutely no evidence that 
she did it. Not the slightest motive is disclosed. 
When the district attorney finds ‘‘ the hatchet that 
did the work” and ‘the wrap that covered Lizzie 
Borden and took the blood from those bodies,” 
there would be evidence provided he showed that 
a hatchet made the wound, traced the hatchet to 
her hand and the wrap to her body. If this girl is 
convicted on the no-evidence in the case it will be 
unsafe for a girl hereafter to live in the same house 
with her step-mother. 


It has been generally understood that the Grand 
Old Man is not a favorite with John Bull, but it is 
a surprise to learn that this feeling has extended to 
the cows, 
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NOTES OF CASES, 

[* Spencer v. Greene, Supreme Court of Rhode 

Island, June 3, 1892, it was held that where a 
will directs a trustee named, after the death of all 
testator’s brothers and sisters, to sell certain prop- 
erty, and “to pay a moiety of said proceeds of sale 
to and among the children of my deceased sister,” 
though testator leaves a surviving brother, the 
legacy to the children of the deceased sister vests 
immediately on testator’s death, and under the law 
of New York, such a legacy, though held under a 
trust created by a person other than the debtor, 
passes under an assignment of all one’s property, 
made in compliance with an order rendered in 
supplementary proceedings. The court said: 
‘““The first question to be considered is the 
nature of the gift to John L. Greene. The defend- 
ant Harry T. Greene contends that it was a mere 
contingent, naked possibility, without an interest, 
dependent upon his surviving Charles B. Aborn; 
citing Watson v. Woods, 3 RK. I. 226, and Builey v. 
Hoppin, 12 id. 560. The defendant Keily contends 
that it was a vested interest, which passed under 
the assignment to him. We think the latter con- 
tention is correct. In Watson v. Woods the devise 
was to trustees during the life of the testator’s 
daughter, and after her decease to her children and 
their issue, in the same manner as they would have 
taken if the estate had been devised to the daughter 
and her heirs, with remainder over in case there 
should be no such children or their issue. The 
court held the intention of the will to be that the es- 
tate did not go to the children as heirs, but to such 
persons as should be heirs of the daughter at the 
time of her death, and hence that the children did 
not take a vested, but a contingent, interest. 
Bailey v. Hoppin was of the same character. These 
cases rest upon the familiar rule that the heirs of a 
living person cannot be determined until his death, 
and hence a remainder so limited is a contingency. 
Fearne Rem., § 385. But they are quite distinguish- 
able from the case at bar. Here the gift is absolute 
to the children of Mary B. Greene, who had died 
before the will, as among brothers and sisters, with 
no remainder over. The fund was provided for in 
the will. The persons who were to receive it were 
living and designated at the death of the testator; 
and, if they outlived Charles B. Aborn, it was cer- 
tain they would receive the legacy. The only 
uncertainty was the time when they would be en- 
titled to receive it. But the fact that a legatee 
may die before the time of payment does not pre 
vent the legacy from vesting any more than in an 
ordinary case where a legacy is payable at the end 
of a year from the death of the testator. Futurity 
is not annexed to the substance of the gift, but 
only to the time of payment. It was a present 
right to a future enjoyment. In such cases the 
legacy vests immediately. Staples v. De Wolf, 8 R. 
I. 74; Rogers v. Rogers, 11 id. 38, and Pond v. Allen, 
15 id. 171. See also Meakings v. Cromwell, 5 N. Y. 


136; Freeman v. Smith, 60 How. Pr. 811, and Elliott 
v. Fisher, 12 Sim. 505. * * * All of the de- 
fendants were and are residents of the State of 
New York. We do not understand that there is 
any dispute that a simple vested legacy would pass 
by the assignment, under the law of New York, 
and if so, that the law of the owner's domicile 
must prevail. See Noble v. Smith, 6 R. I. 446. In 
this State (Brown v. Williams, 5 R. I. 309) a bequest 
of bank shares in trust for testator’s daughter dur- 
ing her life, and, in case of her death without issue, 
to two grandchildren of the testator, was held to 
vest an interest in the grandsons immediately upon 
the death of the testator, which, upon tlie death of 
one of the grandsons during the life of the daughter, 
passed under his will to his wife, so as to entitle 
her to an account of the moiety of the stock upon 
the death of the daughter without issue. But the 
defendant Harry T, Greene contends that this fund 
was in the hands of a trustee, under a trust created 
by a person other than the debtor, and so the 
assignee cannot maintain an action to recover it. 
In the case to which he refers a principal sum was 
held by a trustee, the income of which only was to 
be paid to the debtor, and the question at issue was 
whether the assignment carried the present and 
future surplus above a fair amount for his support. 
In Williams v. Thorn, 70 N. Y. 270, reviewing pre- 
ceding cases, it was held that it did carry such sur- 
plus. But this is a very different question from 
that here presented. Here the principal sum itself 
vested in the debtor. It is only held in trust 
pending the life estate, upon the determination of 
which it is payable to the debtor absolutely. We 
do not think therefore that this case is within the 
class of cases referred to. Neither is the case like 
those which hold that subsequently-acquired prop- 
erty does not pass under the assignment. The title 
to the fund in question was in the debtor at the 
time of the assignment, although the time when it 
should become due and payable had not then 
arrived.” 


In Texas Mexican Ry. Co. v. Uribe, Supreme 
Court of Texas, June 24, 1892, where defendants, 
in trespass to try title, claim the land in dispute 
under an ancient grant, and it appears that they 
and their grantors have been in continuous adverse 
possession more than a century under claim of 
right, a grant will be presumed. The court said: 
‘¢The rule laid down in the later cases in this court 
in regard to the presumption of a grant from long 
possession is, that it is amere presumption of fact, 
and not a presumption of law. Sulphen v. Norris, 
44 Tex. 204; Taylor v. Watkins, 26 id. 688; Yancy 
v. Norris, 27 id. 40. In the well-considered opinion 
in Taylor v. Watkins, supra, Judge Bell says: ‘I 
draw the conclusion from what has been said, that 
the question whether a grant will be presumed or 
not is a question for the jury—in other words, that 
the court ought always to leave it to the jury to 





presume a grant or not, according to the evidence 
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and circumstances of the case; that the presump- 
tion of a grant does arise from long and uninter- 
rupted possession where the possession is consistent 
with the presumption, and that the jury may be 
properly told thus much as matter of law; but that 
the presumption is one that may always be repelled 
by proof.’ It is also held that where it is sought to 
establish a grant from the sovereign by presumption, 
it must appear that the grant could have a legal 
origin. Sulphen v. Norris, 44 Tex. 204. There is 
nothing in the evidence to show that a grant of the 
land in controversy may not have been legally made 
to Borrego at the time it is claimed to have been 
made. It is an historical fact that at this time 
Escandon, who is known as the conqueror and 
pacificator of the frontier of the Sierra Gorda, was 
in command of the province New Santanduer, 
which then embraced that frontier, and included 
the territory now in dispute. He was charged with 
the settlement of that country, and established 
most, if not all, of the early settlements in that 
jurisdiction. He was the lieutenant of the viceroy, 
and evidently was invested with very enlarged 
powers and jurisdiction. The grants in question 
purport to have emanated from him. If he did not 
have power to make the grants, that fact does not 
appear from the evidence in this case. It was 
shown by the undisputed testimony that the lands 
which are claimed to have been granted to Borrego 
have been continuously occupied by persons claim- 
ing under him by inheritance and purchase for a 
time as far back as human memory could be ex- 
pected to extend, During all this time there were 
towns and ranches upon it. At a time prior to 
1830, most, if not all, of the inhabitants had been 
driven away by hostile Indians. Some of the 
settlements had been established prior to that year, 
but how long before the witnesses did not know. 
After that year, the incursions of the Indians hav- 
ing ceased, the inhabitants returned, and built 
other towns and ranches, which have ever since 
been occupied. So much we learn from living 
memory. The documentary evidence leaves little 
reason to doubt that the occupation had extended 
from the time the grant is claimed to have been 
made. During this long period it does not appear 
that the right of the occupants was ever called in 
question, except about the year 1828, when certain 
inhabitants of Laredo sought to denounce the lands 
as vacant, Their action induced the proceedings 
which were instituted before the governor of 
Tamaulipas, and to the investigation of the title 
which was made by him with the aid of his coun- 
cil. The result of the investigation was a recogni- 
tion of the title by the governor, and acommand by 
him to the authorities at Laredo to respect the Bor- 
rego grant. The country on the Rio Grande, where 
the land in question is situate, has been swept by 
successive revolutions, and harried by the incursions 
of hostile savages. The seat of government of the 
province and State, to the jurisdiction of which 
that section of country had been subject, has been 
repeatedly changed. Upon the establishment of 








the independence of Texas the archives relating to 
the title in dispute became foreign to our jurisdic- 
tion. Under such circumstances, it is not remark- 
able that the defendants should be unable to 
produce either the original muniments nor authen- 
tic copies of a title, which emanated, if at all, 
nearly a century and a half ago. It is to such a 


case that the doctrine of the presumption of a grant 
is peculiarly applicable, and we are of the opinion 
that the evidence leads inevitably to the conclusion 
that there were grants, that the lands in contro- 
versy are ‘titled,’ and were not subject to location.” 


ELECTIONS—AUSTRALIAN BALLOT LAW— 
CANDIDATES IMPROPERLY PLACED ON 
PRINTED BALLOTS—ESTABLISHMENT OF 
TWO POLLING BOOTHS AT ONE PRECINCT, 


MISSOURI SUPREME COURT, JUNE 20, 1892. 


BowERrs v. SMITH. 


The ‘‘ Australian ballot laws” of England, Missouri and other 
States compared and discussed. 

Under the Missouri Ballot Act of 1889 (Rev. Stat. 1889, §§ 4756- 
4794) an error of the county clerk, in printing names of 
additional candidates on the official ballots will not nul- 
lify the election at which those ballots are used, where no 
objection to them is made (as provided by that law) be- 
fore the election. 

Where the votes in a certain election district were received at 
two polling places instead of at one, that irregularity will 
not vitiate the returns, where no prejudice or disad- 
vantage to the defeated candidate appears to have re- 
sulted. 

Mandatory and directory provisions of election laws dis- 
cussed. 

Where the Legislature declares a certain irregularity in elec- 
tion procedure as fatal to the validity of the returns the 
courts will effectuate that command, otherwise they will 
ignore such innocent irregularities of election officers as 
are free of fraud and have not interfered with a fair ex- 
pression of the voter's will. 

An allegation in a statutory election contest, that a list of 
names of party candidates was “ illegally certified,” with- 
out alleging how it was certified, or in what respects it 
was defective, is merely the statement of a legal conclu- 
sion and not of a fact, 

Such a construction of an election law as would permit the 
disfranchisement of large bodies of voters because of an 
error of a single official should not be adopted where 
the language in question is fairly susceptible of any 
other. 

Where a statute is adopted from another State its construc- 
tion there is not likewise adopted, if inconsistent with the 
Constitution of the State in which it is transplanted. 

Under the Missouri ballot law of 1889, electors may vote for 
candidates whose names do not appear upon the official 
printed ballots, by adding their names upon the ballota in 
the proper places. 

It is proper to consider the effect and consequences of a pro- 
posed interpretation of a law to ascertain what is probably 
its true intent. 


N banc. Appeal from Circuit Court, Pettis county. 
Proceedings by Joseph A. Bowers to contest the 

election of Ellis R. Smith to the office of sheriff of Pet- 
tis county. A judgment for the contestee was affirmed 
by the Supreme Court, Division 1, and a rehearing de- 
nied, whereupon the case was transferred to the court 
in banc. Affirmed. 

The other facts fully appear in the following state- 
ment by Barclay, J.: 

The official ballot mentioned in the opinion (omit- 
ting immaterial parts) is as follows, viz. : 








THE ALBANY LAW JOURNAL. 


205 





a 








STATE, COUNTY AND TownsuiP TicKEtr, PETTIS 
County, MIssouRI. 

Democratic. Republican. Union Labor. 

* * * * * * * * * 

* * * * * * * * * 

* * * * * * * * * 


For Sheriff, For Sheriff, For Sheriff, 

J. A. Bowers. Ellis R. Smith. G.D. Sappington. 
* * * * ¢ *@ ‘ * = 
se @ + *- -* * * # 

2 ¢ * -* * * &* 


(The blanks in the ballot, indicated above by aster- 
isks, were filled in the original with the names of the 
several party nominees for the various State, county 
and tuwnship offices. ) 

The other material facts appear in the opinion. 


Jackson & Montgomery and Charles E. Yeater, for 
appellant. 


W. L. Shirk, Bothwell & Jaynes and Saugree & Lamm, 
for respondent. 


BARCLAY, J. This appeal was first heard in Division 
1, and a conclusion announced November 9, 1891, as 
reported in 17 Southwestern Reporter, 761. After a 
motion for rehearing was denied, plaintiff moved to 
transfer the cause to the court in banc. The motion 
was ultimately sustained, upon the entry of a dissent 
by one of the judges to the decision of the First Divis- 
ion. The case was then fully reargued before the 
whole court. 

It is astatutory contest to determine the respective 
rights of the parties to the office of sheriff of Pettis 
county. The election in question took place Novem- 
ber 4, 1890. Mr. Bowers is the contestant. For con- 
venience he will be called the plaintiff, and his oppo- 
nent, Mr. Smith, who is the contestee, the defendant. 
Plaintiff's notice of contest assigned several distinct 
grounds, in as many paragraphs, in the nature of 
counts or causes of action. After it was served de- 
fendant gave plaintiff a counter notice, which (besides 
denying generally the plaintiff's charges) alleged a 
number of objections to the original count of the bal- 
lots, and claimed that corrections, to defendant’s ad- 
vantage, should be made therein in a number of par- 
ticulars. The Circuit Court of Pettis county sustained 
motions to strike out some parts of plaintiff's notice. 
Exceptions were saved to that ruling. The case then 
came to trial. As will appear, the real issues were 
fully resolved into questions of law, and upon them 
the trial court found forthedefendant. Plaintiff then 
appealed after the usual motions. After the formal 
contest began, plaintiff applied for and obtained a re- 
count, by the county clerk, of the original ballots cast 
at all the precincts in the county. The recount was 
conducted as provided by the statute on that subject. 
Rev. Stat. 1889, §§ 4721-4726. It resulted in an exhibit 
that defendant had a plurality over the plaintiff of 
thirty-three votes in the county, and that no less than 
three thousand voters had cast their ballots in the city 
of Sedalia at that election. 

Both parties rely on the recent statute concerning 
elections (§§ 4756-4794, Rev. Stat. 1889), commonly 
known as the ‘“‘Australian Ballot Law,’ as first en- 
acted in this State. It is thus conceded to apply to 
Sedalia as a city of over five thousand population. The 
points of difference to be determined relate to features 
of the election in that city, held under that law. We 
need not pause to state the particularsof the rulings 
in the trial court, raising the material questions in- 
volved, but shall proceed at once to the merits of the 
dispute. Plaintiff's contention is that the entire re- 
turns from Sedalia should be thrown out of the final 
count for several reasons. 





1. Heclaims that the official ballots, printed by the 
county clerk for use at the voting places in that city, 
contained among others the names of the nominees of 
the Union Labor party, and that that political party 
had not polled three per cent of the entire vote ut the 
last previous general election, as required by section 
4760 of the Revised Statutes of 1889. Conceding (with- 
out investigating) the fact on which that claim rests, 
does it follow that the vote of the precinct should be 
discarded? In interpreting the statute in question, it 
must be remembered that its adoption here brings it 
into subordination to the fundamental law of Missouri, 
and that prior decisions elsewhere, construing enact- 
ments on the same general topic, cannot properly be 
followed if inconsistent with that fundamental law. 
By our Constitution general elections are held at cer- 
tain fixed dates, and the right of suffrage is expressly 
secured toevery citizen possessing the requisite quali- 
fications. The new ballot law cannot properly be con- 
strued to abridge the right of voters to name their 
public servants at such elections, or to limit the range 
of choice (for constitutional offices) to persons nomi- 
nated in the modes prescribed by it. Nominations 
under it entitle the nominees to places upon the offi- 
cial ballots, printed at public expense; but the Mis- 
souri voter is still at liberty to write on his ballot other 
names than those which may be printed there. The 
statute recognizes this right by requiring sufficient 
blank space for such writing, next to the printed 
names of candidates for each office. Rev. Stat. 1889, 
§ 4773. In thisrespect our law differs materially from 
the English act of 1872, under which no actual poll of 
voters is held, unless more candidates are formally 
nominated than there are vacancies to be filled. 

These observations seem necessary to guard against 
the supposed effect of adjudications in other States or 
countries, construing features of such laws differing 
from those in force in this State. The living question 
which this case presents is, what construction shall be 
given to the Missouri statute on this subject, and to 
what extent the constitutional rights of voters depend 
upon the correctness of avvion of the county clerk in 
preparing and printing the official ballots. In the case 
at bar the act of the clerk which is called in question 
consisted of admitting names to the ballot, not of ex- 
cluding any. There is a substantial difference, in prin- 
ciple and in effect, between admitting and excluding 
such names. The practical consequence of errone- 
ously adding a name to the ticket is merely to enlarge 
the voter’s range of choice among candidates on the 
official list. In Missouri any voter may add such a 
name for himself in the blank provided on the ballot 
for that purpose. 

How then are errors of this sort to be treated? 
Plaintiff insists that they vitiate the whole return; 
that every such error of judgment is asufficient ground 
to disfranchise the voters of the locality where such 
ballots areused. The law in question presents a num- 
ber of points at which errors may be expected of the 
most faithful and conscientious officers. It will often 
require nice judgment to determine (among other 
things) whether party candidates have been regularly 
nominated; how declinations should be treated; 
whether certificates of independent nominations have 
the necessary signatures; whether the signers are 
“resident electors;’’ whether nomination certificates 
are formally sufficient under the law, or whether ac- 
knowledgments thereof have been “executed with the 
formalities prescribed for the execution of an instru- 
ment affecting real estate.” Rev. Stat. 1889, §§ 4756- 
4763. It is declared to be the duty of the county clerk 
to provide the ballots, and that all others than those 
printed by him according to the provisions of thislaw 
‘shall not be cast or counted in any election.” The 
plain meaning and purpose of this expression can be 
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seen from the context in the section in which it oc- 
curs and that which next follows. §§ 4772, 4773 of 1889. 
The design is to preclude the voter and his party friends 
from supplying his own ballot (as was the former prac- 
tice), and tocompel him to use only that furnished by 
the State through the county clerk. ‘The latter is di- 
rected to print no other names on the voting papers 
than those of the candidates nominated according to 
the provisions of thatlaw. The title of the original 
act (Sess. Acts 1889, p. 105) and its opening lines plainly 
show that uniformity in the printing and appearance 
of the ballots is one of the main objects aimed at. The 
prohibitions above noted are inserted to farther that 
object, but they give no countenance to the notion, 
advanced by the plaintiff, that their purpose or effect 
is to nullify the result of every election at which the 
county clerk may make some error in publishing or 
printing the names on the only ballots that can be 
used. Legislative language should be clear and un- 
equivocal to justify an inference that such consequen- 
ces were intended to flow from it. Ruth. Inst. (2d Am. 
ed.), p. 413. The printing of the ballots “ according to 
the provisions of this"’ law, and the antecedent mak- 
ing up of a ticket to be printed (by acting on the nom- 
inations submitted) are two distinct official duties. 
The county clerk prints all the ballots. But he does 
not act originally on all the nomination papers. Some 
of the latter are submitted to the secretary of State, 
and he certifies certain nominees to the county clerk. 
Rev. Stat. 1889, § 4767. 

Errors in omitting or adding names to the list of 
candidates, by rulings on the nominating documents, 
are distinguished from errors made in the mere print- 
ing of ballots, by the terms of the law itself, which in 
section 4778 provides a summary remedy to correct 
any ‘‘error or omission in the publication of the names 
or description of candidates nominated for office, or in 
the printing of the ballots.””. So that the language of 
section 4772, forbidding other ballots than “ those 
printed by the respective clerks of the county courts, 
according to the provisions of this article,”’ to be cast 
or counted, obviously carries no such meaning as to 
nullify ballots, printed by county clerks as directed by 
the law, and cast by voters in conformity thereto, but 
incorrectly made up beforehand by the secretary of 
State or the countyclerk by erroneously admitting 
some candidate's name toa place on the ballot. The 
suffrage is regarded with jealous solicitude by a free 
people, and should be so viewed by those intrusted 
with the mighty power of guarding and vindicating 
their sovereign rights. Such a construction of a law 
as would permit the disfranchisement of large bodies 
of voters, because of an error of a single official, should 
never be adopted where the language in question is 
fairly susceptible of any other. Wells v. Stanforth 
(1885), 16 Q. B. Div. 245. Oras a very able judge once 
tersely said: ‘All statutes tending to limit the citizen 
in his exercise of this right” of suffrage ‘“‘ should be 
liberally construed in his favor.”” Owens v. State (1885), 
64 Tex. 509. 

It is proper, and often necessary, to consider 
the effect and consequences of a proposed inter- 
pretation of a law to ascertain what is probably its true 
intent. State v. Hope (1889), 100 Mo. 361. The conse- 
quences which would inevitably follow the acceptance 
of the reading proposed by the plaintiff are so far- 
reachingand disastrous that they constitute a vigor- 
ous argument against adopting it. More than that, 
section 4778 clearly discloses a legislative design to 
provide for the correction of just such errors as we are 
considering, at the instance of any elector (including 
every one interested), before the election. The process 
provided is so summary that the inference is irresisti- 
ble that the errors it is designed to reach should be rec- 
tified by prompt activn then, so as not to subject 








voters to the risk of losing their votes by reason of 
those errors. 

“Sec. 4779. Whenever it shall appear by affidavit 
that an error or omission has occurred in the publica- 
tion of the names or description of candidates nomi- 
nated for oflice, or in the printing of the ballots, the 
Circuit Court of any county, or the judge thereof in 
vacation, or, if the circuit judge is then absent from 
the county, a judge of the County Court, may, upon 
application by any elector, by order, require the clerk 
of the County Court to correct such error, or to show 
cause why such error should not be corrected.” In 
connection with this section it should be remembered 
that ‘tat least seven days before an election” the 
county clerk is required to cause the list of nomina- 
tions, “arranged in the order and form in which they 
will be printed upon the ballot,’’ to be published in the 
newspapers as provided in sections 4768, 4769. Thus 
every one in interest is apprised of the names of all 
candidates, as determined by the clerk, at least one 
week before election day, to the end that steps may 
be taken, if desired (as indicated by the language 
quoted), to supply any omissions or to correct other 
errors in that list as published. If full effect be given 
to that section, the injustice and unfairness which 
otherwise would result in the practical working of the 
statute would be avoided. 

This “ ballot reform law’’ was intended to improve 
the methods for giving expression to the popular will 
in the choice of public officers. It should be construed 
80 as to promote, not destroy, the great objects in view 
in its passage. It resembles and in the main follows 
statutes elsewhere on the same subject, but is not 
identical with its models atall points. A glance at 
these models however will show how foreign to the 
reason and spirit of such legislation is the idea that 
the unwary voter is to be subjected, in the name of 
“reform,’’ to the risk of losing the right of suffrage 
every time an error in admitting a name to the official 
ballot is made by an officer passing upon the regularity 
of nominating papers, when no objection to his ruling 
is made before the election. Section 4778 was evi- 
dently framed with the view to avert such risk. It 
coincides with part of section 19 of the New York law 
of 1890. It is not found in the English statute, but 
there we read that ‘‘ the returning officer shall decide 
on the validity of every objection made to a nomina- 
tion paper, and his decision, if disallowing the objec- 
tion, shall be final, but if allowing the same, shall be 
subject to reversal on petition questioning the election 
or return.’ 35 & 36 Vict. (1872), p. 214, chap. 33, Sched. 
1, §13. This provision applied at first to parliamentary 
elections only, but after the decision in Northcote v. 
Pulsford (May 8, 1875), L. R., 10 C. P. 476, it was ex- 
tended to municipal elections (the kind considered in 
that case) by the amendment of July 19, 1875. 38 & 39 
Vict., chap. 40,81, p. 281. Sothat, in England and 
New York to-day, the erroneous addition of a name 
to the official list of nominees, though not corrected 
before the election, is harmless in its effect upon the 
voters’ right to use the official ballot without fear of 
possible disfranchisement. This, we consider, is also 
the proper meaning to be placed upon the law of Mis- 
souri. Ary other would metamorphose the supposed 
“reform ” into a gigantic trap, where the inoffensive 
citizen might readily be deprived of his most valuable 
right as a freeman by political manceuvers in the form 
of “errors,” the force of which he could not foresee 
until too late to avoid their consequences. 

A single case appears to antagonize the conclusion 
we have reached on this point, namely, Price v. Lush 
(1890), 10 Mont. 61. With all respect due to the court 
that decided it, we think it embodies a misapplication 
of the English precedents which it cites. It entirely 
omits to mention or consider the effect of section 19 of 
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the Montana statute (Gen. Laws Mont. 1889, p. 140), 
substantially the same as our section 4778, which should 
be given some significance to prevent such unjust con- 
sequences to voters as have been explained, and which 
are impossible under the English Ballot Act, which 
that case purports to follow and expound. 

Some other decisions however are supposed to cast 
light on the present discussion, and will therefore be 
touched upon. In Talcott v. Philbrick (1890), 59 Conn. 
472, the Supreme Court of Connecticut had to deal 
witha statute so unlike the Australian law that it does 
not even provide for printing the list of candidates at 
public expense; but it requires the secretary of State 
to furnish at cost (to all persons applying for them) 
blank slips of paper, of uniform size, color, etc., in- 
dorsed (in print) “ Official Ballot,” and upon these pa- 
pers the respective political parties may cause the 
names of their own nominees to be printed, under pro- 
visions declaring that, ‘‘in addition to the official in- 
dorsement, the ballots shall contain only the names of 
the candidates, the office voted for and the name of 
the political party issuing the same ’’ (Pub. Laws Conn. 
1889, p. 155, § 1), and further, that ‘‘all ballots cast in 
violation of the foregoing provisions, or which do not 
conform to the foregoing requirements, shall be void 
and not counted.’’ § 2. The case showed that some 
ballots, in a local election, had been issued by the Re- 
publican party, but were headed * Citizens’;’’ yet so 
loth was the court to disfranchise a few persons, who 
had voted for an alderman in Hartford, that the ruling 
pronouncing the ‘‘ Citizens’ ” ballots illegal was made 
by three judges only, the other two dissenting. The 
exact value of such a decision in enlightening the case 
at bar we need not pause to measure. The general 
reader can probably as well determine that for him- 
self. 

In People v. Board of Canvassers (1891), 129 N. Y. 
395, the statute required a certain uniform official in- 
dorsement onall ballots, cast at any one polling place, 
to preclude identification of any particular vote or class 
of votes, and declared that ‘‘no ballot that has not the 
printed official indorsement shall be counted.”’ The 
facts were that a certain group of ballots, having an 
indorsement different from others properly used at 
the precinct in question, were voted by one thousand 
two hundred and fifty-two electors, and the court re- 
jected the ballots mentioned, but only by the concur- 
rence of four judges, three others dissenting. We 
mention these cases neither to approve nor to disap- 
prove them, but to indicate how inapplicable they are 
to the case in hand, and to show that, even with lan- 
guage as positive as that they construe, how reluctant 
are the courts to adopt an interpretation the effect of 
which is to deprive a large number of their fellow citi- 
zens of the electoral franchise. Having regard to the 
spirit and purpose of the Missouri statute, and to the 
general principles governing the treatment of popular 
elections by the courts in this country, we think it 
should be held that, where a candidate for public office 
causes no timely objection to be made before the elec- 
tion (as permitted by section 4778), he should be ro- 
garded as having waived all objections that may exist 
to the presence on the official ballot of any names of 
nominees not properly entitled to be there. Compare 
Reg. v. Bradburn (1876), 6 Ont. Pr. Rep. 314. 

2. It is next charged that the “ Union Labor” list of 
names of candidates was not legally certified to the 
county clerk. How it was certified is not stated. That 
it was not certified at all is not alleged. From what 
appears it is evident that the pleader is giving merely 
his views of the certificate, of which neither the lan- 
guage, substance nor legal import is mentioned, so that 
the court cannot judge whether it was “ legally eerti- 
fied’’ or not. In addition therefore to the reasons al- 
ready assigned for declining to review, in this proceed- 








ing, the alleged errors of the county clerk in preparing 
and printing the ballot, the application of a familiar 
rule of code pleading makes it unnecessary to discuss 
as a fact such a legal conclusion as alludes to the certifi- 
cation of the ** Union Labor” ticket. 

3. 1t is next asserted that the votes from Sedalia 
should be excluded, because they were received at two 
polling places instead of at one. It appears that the 
County Court had designated Sedalia city as one elec- 
tion district, but bad further provided two voting 
places therein for holding this election, with one set 
of judges at each, as hereafter more particularly de- 
scribed. This was done by orders to that effect before 
theelection. Both of the voting precincts were at the 
court-house in thatcity. At one the voters whose sur- 
hames began with the letters “‘A’’ to“ K” voted; at 
the other those with the letters ‘‘L” to ‘Z.” Each 
poll was reached by way of a window, and the two 
were only seventy-five feet apart. The windows 
fronted on one portico of the court building. Through 
them passways led to the polling booths in the rooms 
within, where the election judges were stationed and 
received the ballots. Assuming that these arrange- 
ments involve the irregularity of receiving the vote at 
two places instead of at one, does it nullify the will cf 
the people so expressed, the election having been reg- 
ularin other respects? Undoubtedly some irregulari- 
ties are of so grave a nature as to invalidate the whole 
return of the precinct at which they occur, as for ex- 
ample the omission of registration—Zeiler v. Chapman 
(1874), 54 Mo. 502—or of statutory notice—McPike v. 
Pen (1872), 51 Mo. 63. In determining which are of 
that kind, the courts aim merely to give effect to the 
intent of the law-makers in that regard, aided by es- 
tablished rules of interpretation. If the law itself de- 
clures a specified irregularity to be fatal, the courts 
will follow that command, irrespective of their views 
of the importance of the requirement. Ledbetter v. 
Hall (1876), 62 Mo, 422. In the absence of such decla- 
ration, the judiciary endeavor, as best they may, to 
discern whether the deviation from the prescribed 
forms of law had or had not so vital an influence on the 
proceedings as probably prevented a free and full ex- 
pression of the popular will. If it had, the irregularity 
is held to vitiate theentire return; otherwise it is con- 
sidered immaterial. It has been sometimes said, in 
this connection, that certain provisions of election 
laws are mandatory and others directory. These terms 
may perhaps be convenient to distinguish one class of 
irregularities from the other. But, strictly speaking, 
all provisions of such laws are mandatory, in the sense 
that they impose the duty of obedience on those who 
come within their purview. But it does not therefore 
follow that every slight departure therefrom should 
taint the whole proceedings with a fatal blemish. 
Courts justly consider the chief purpose of such laws, 
namely, the obtaining of a fair election and an honest 
return, as paramount in importance to the minor re- 
quirements which prescribe the formal steps to reach 
that end, and in order not to defeat the main design, 
are frequently led to ignore such innocent irregulari- 
ties of election officers as are free of fraud, and have 
not interfered with a full and fair expression of the 
voters’ choice. Thus in Davis v. State (1889), 75 Tex. 
420, the law required that each ward in a town should 
‘constitute an election precinct,’ yet in San Marcos, 
a town incorporated with four wards, the county com- 
missioners established two precincts only (without 
reference to ward lines), and each included parts of 
the adjacent country; but the court, after full discus- 
sion of the general subject, held that the election at 
those precincts was not avoided by the irregularity. 
In Stemper v. Higgins (1888), 38 Minn. 222, a general 
election was conducted in the village of Madelia, by its 
officers, as though it constituted a district separate 
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from the township in which it was situated, where also 
a precinct was opened; whereas, the law declared that 
“every organized township and every ward of an in- 
corporated city is an election district,” yet the court 
held the returns from the village valid, despite the ir- 
regularity indicated. These cases find support in 
others, illustrating the same principle. Gass v. State 
(1870), 34 Ind. 425; Dale v. Zrwin (1875), 78 Ill. 180; 
Wheelock’s Case (1876), 82 Penn. St. 297; Preston v. 
Culbertson (1881), 58 Cal. 209; Furringtcn v. Turner 
(1884), 53 Mich. 27, and Peard v. State (1892) (Neb.), 51 
N. W. Rep. 828, a case under a ballot reform statute. 
Such rulings are not peculiar to election proceedings, 
but result logically from the application to them of a 
time-tested rule of interpretation, which requires that 
the general design and object of a law be kept in view 
and effectuated, even if it be necessary, in so doing, to 
restrict somewhat the force of subsidiary provisions 
that otherwise would conflict with the paramount in- 
tent. Cortis v. Water-works (1827), 7 Barn. & C. 330. 
Elections under the “Australian Ballot” statutes fall 
within reach of the principle above quoted, touching 
the treatment of innocent irregularities, committed by 
the officers taking the poll. In the English law of 1872 
it is enacted that ‘‘no election shall be declared in- 
valid by reason of a non-compliance with the rules con- 
tained in the first schedule to this act.,orany mistake in 
the use of the forms in the second schedule to this act, 
if it appears to the tribunal having cognizance of the 
question that the election was conducted in accordance 
with the principles laid down in the body of this act,and 
that such non-compliance or mistake did not affect the 
result of theelection.”” Ballot Act 1872 (35 & 36 Vict.), 
chap. 33, § 15, p. 200. (The rules and schedule pre- 
scribe the forms of nomination papers and procedure 
for conducting the election.) It has been judicially 
determined in that country that the language just 
quoted is merely declaratory of the common law of 
England. Woodward v. Sarsons (1875), L. R., 10 C. P. 
751. It certainly goes no further, as a curative power, 
than the accepted general principles of the law of elec- 
tions in this country, as expounded by the courts. We 
consider that they havea just and proper application 
to the facts now in judgment. It is not asserted, on 
this appeal, that the supposed irregularity of having 
two voting booths instead of one had any bearing upon 
the result of theelection to the prejudice of plaintiff, 
and we are unable to conjecture how it could, in any 
wise, have redounded to his disadvantage. We believe 
it furnishes no sufficient reason for excluding the vote 
of the two precincts in the circumstances. 

5. We conclude that a reasonable and natural con- 
struction of the law forbids us to repudiate, for any 
such reasons as have been presented, the three thou- 
sand votes cast in Sedalia in 1890. If forevery error 
of acounty clerk, or harmless irregularity in election 
procedure, citizens, having no control over either, are 
to lose their right of choosing public officers, the 
“Reform Ballot Act,’’ instead of being found an im- 
provementof the machinery of popular government, 
will justly be denounced as a “ snare to entrap the un- 
suspecting voter.”” Gumm v. Hubbard (1888), 97 Mo. 
319. Such a result however was never contemplated 
in its enactment, and should not be brought about by 
a narrow and technical reading of it. ‘‘ Where any 
particular construction which is given to an act leads 
to gross injustice or absurdity, it may generally be 
said that there is fault in the construction, and that 
such an end was never intended or suspected by the 
framers of the act.’’ Peckham, J., in People v. Board 
of Canvassers (1891), 129 N. Y. 395. While it is well 
enough to insist on a proper and strict performance of 
duty by officers conducting elections, we are not of the 
number of those who imagine that such performance 
will be promoted by disfranchising the whole body of 





electors in any locality where errors such as are here 
charged occur. The Legislature has not plainly de- 
clared such a purpose, and we think it should never be 
imported into a statute by construction. 

It seems to us, after full reconsideration of the case, 
that the decision of Judge Field on the Circuit, in 
favor of defendant, was right and should be affirmed. 


Buack, BRACE and MACFARLANE, JJ., concur. 


TuHoMAS, J. [concurin the result reached by my 
Brother Gantt on the second point discussed in hig 
opinion, but I fear he hes stated the principles upon 
which he bases that result too broadly. Iam not pre- 
pared to say that a county clerk’s action in preparing a 
ticket under our election laws can be reviewed by the 
courts after the election in all cases, nor am J willing 
to say that it cannot be reviewed in any case. That 
would, in my judgment, depend on circumstances. 
Under the specifications in the notice of contest in 
this case which were stricken out on motion of the 
contestee, the contestor would have had the right to 
introduce evidence to show that the Union Labor 
party had no existence in Pettis county; that Sapping- 
ton had not been nominated by any party, or by any 
number of electors; that his nomination had not been 
certified to the clerk at all, and that the clerk arbi- 
trarily put his name on the official ballot without de- 
ciding, or attempting to decide, any thing, simply be- 
cause he was requested to put it there, and in that case 
the ballot would have been void. I fully concur in 
what was said by Sherwood, P. J., in Division No. 1, in 
State v. Lesueur, 103 Mo. 253, that the secretary of State 
does not occupy ‘‘ the attitude of a mere figurehead or 
automaton, moved about at the whim or touch of every 
eager applicant who desires the performance of duties 
which pertain to his office. When applied to for the 
discharge of such duties, although his discretion may 
not reach the height known as ‘judicial,’ * * * get 
it cannot be doubted that some portion of the quali- 
ties and attributes of discretion inhere in the dis- 
charge of his official duties, requiring him to consider 
before acting, and to search and inquire before reach- 
ing and announcing a conclusion.’’ These remarks are 
as applicable to the county clerk under our election 
statutes as to the secretary of State, but I do not be- 
lieve the power of the secretary of State or clerk in 
preparing the official ballot is unlimited. It would be 
a pernicious doctrine for the courts to assert that the 
county clerk can arbitrarily and ad libitum put names 
on the official ballot that ought not to be put on it, and 
that the candidates who have a legal right to have their 
names on it must resort to the courts before the elec- 
tion or lose their remedy. On the other hand, if the 
clerk should receive the certificate of nomination, 
should examine into the facts in regard to it, should 
decide that the names of the parties mentioned therein 
ought to go on the official ballot, and should print and 
publish it as required by law, and no objection to it 
should be made prior to the election, the courts, ina 
contest arising in regard to it after the election, might 
very well refuse to interfere with the clerk's decision, 
and hold the ballot good, though it should turn out 
that certain names were improperly printed on it. But 
the courts should hold the ballot void if it appears that 
names were illegally printed on it, unless it should be 
proved that the clerk did consider before acting, and 
that he did search and inquire before reaching a con- 
clusion; that he did exercise his judgment and discre- 
tion, and that he did not arbitrarily, and without a 
pretense of authority or right, print the unauthorized 
names on the ballot. I take the position that the clerk 
has not a carte blanche to put the name of every eager 
applicant, who may so request, on the official ballot, 
nor should a ballot be declared void in every case in 














THE ALBANY LAW JOURNAL. 





209 














which a name ison it which ought not to be on it, 
where the clerk exercised a sound discretion in pre- 
paringit. This leaves the courts to review the action 
of the clerk, and to adjudicate the issue as the very 
right of each case may demand. The court below 
ought to have refused to strike out the portions of the 
notice of contest it did strike out; ought to have heard 
the evidence in regard to how and why the names of 
the Union Labor candidates were printed on the bal- 
lot, and to have disposed of the issue on the evi- 
dence. I fully agree with my Brother Barclay in what 
he has said in his opinion in regard to the election pre- 
cincts in Sedalia. 

For the rersons given above I think the judgment of 
the lower court ought to be reversed, and the cause re- 
manded for new trial on the merits. 


Gantt, J. (dissenting). The trial court excluded 
evidence tending to prove that the city of Sedalia wasa 
city having over five thousand inbabitants on the date 
of the general election in 1890. If the trial court refused 
to hear this evidence on the ground that it would take 
ex officio notice of the population of Sedalia, its ruling 
might be sustained; otherwise it was error to decline 
to hear it. Section 4794, article 3, chapter 60, only 
applied to cities of five thousand inhabitants. It was 
most material to know whether that article applied to 
the contest. It is, however, conceded by both sides 
here that said city has a population largely in excess 
of five thousand. Under these circumstances, article 
3, chapter 60, Revised Statutes 1889, was applicable to 
the method of holding and conducting said election 
in said city. 

1. The contestor insists that the vote of the city of 
Sedalia should be rejected altogether, because the offi- 
cial ballot prepared by the county clerk, and used at 
that precinct, contained, in addition to the names of 
the Democratic and Republican nominees, duly certi- 
fied to the county clerk, the names of certain parties 
as candidates of the Uniou Labor party—among others 
that of George D. Sappington for sheriff—when, in 
fact, no such party at the last previous general elec- 
tion had cast three per cent of all the votes of Pettis 
county, and no nominations of such a party had been 
certified to or filed with the county clerk, as required 
by said article 3, chapter 60. This, it wiil be readily seen, 
presents a question of great moment. The right of 
suffrage is justly esteemed the corner-stone of our 
free institutions. Our election jaws are framed with 
the special purpose of preserving this right, and of en- 
abling every citizen, whatever his position in society, 
to express his choice, untrammeled and unintimi- 
dated. It is earnestly contended by counsel that if 
the statute is to be construed so that ballots cannot be 
counted which contain names of candidates prohibited 
by the statutes, then it is unconstitutional. The ar- 
gument of counsel for contestee is based upon the 
wrong that would be done the voter to deprive him of 
his franchise on account of the illegal act of a public 
officer, and that the statute is merely directory, and 
not mandatory. The right to make laws to preserve 
the purity of elections is expressly conferred on the 
Legislature in some of the States by their Constitu- 
tions, but in Missouri the power to regulate elections 
by law has never been doubted or denied. In the ad- 
ministration of these laws, individual instances duubt- 
less will occur when the voter loses his ballot, but this 
is no greater hardship than befalls the individual in 
the administration of other general laws. 

In State v. Cook, 41 Mo. 593, where the whole vote of 
an election district was thrown out by the Court of 
Appeals because the officer making the registration 
was disqualified to act, this did not give a party who 
was a qualified voter, and who was registered as such, 
the right to demand that he should be entered asa 














qualified voter in preparing the lists of voters for a 
special election. The court held that it was a case of 
great hardship and deprivation. A citizen who had 
fought in the armies of his country, who was a qguali- 
fied voter according to law, and had complied with all 
the forms of registration, was denied the privilege of 
voting because the board of revision pronounced the 
book in which he was registered a nullity, and the law 
had failed to provide for a new registration. Judge 
Wagner, speaking for the whole court, said: ** But it 
is better that he should be deprived of aright tempo- 
rarily than that this court should overstep the bound- 
aries of established precedent and sound construction, 
and annihilate the line which separates judicial from 
legislative functions.”’ “ A court of law,” says Lord 
Abinger, ‘‘ ought not to be influenced or governed by 
any notions of hardship. Cases may require legisla- 
tive interference, but judges cannot modify the rules 
of law.”’ Rhodes v. Smethurst, 4 Mees. & W. 63. ‘It 
is not for courts of justice proprio marte to provide for 
all the defects or mischiefs of imperfect legislation.’’ 
Per Story, J., in Smith v. Rines, 2 Sumn. 354. In West 
v. Ross, 53 Mo. 350, in a statutory contest for the office 
of clerk of the Circuit Court of Gentry county, the 
statute required that all ballots cast should be num- 
bered, and that ballots not numbered should not be 
counted. It appeared that none of the votes cast in 
Miller township were numbered by the judges of the 
election; that Ross received in said township one 
hundred and seventy-nine votes, and West seventy- 
two votes. It was further shown that the majority 
for Ross in the whole county, over West, was eight; 
that if the votes in Miller township which were not 
numbered had not been counted, West would have had 
a majority of ninety-nine votes over Ross. It was 
also admitted that no fraud was iutended by the 
judges in failing to number the ballots. In that case 
it was contended that the statute requiring the ballots 
to be numbered was merely directory. Judge Vories 
says: “After the Legislature by the statute directs that 
the ballots shall be numbered, it proceeds to declare 
the consequences of a non-compliance with the direc- 
tion, which is that ‘no ballot not numbered shall be 
counted.’ (Can wesay this negative clause is only di- 
rectory, and in that indirect way nullify, or repeal by 
a judicial decision, the whole provision of the statute re- 
quiring ballots to be numbered? If we deny the conse- 
quence affixed by the Legislature to the non-performe- 
ance of a regulation provided by the law, it, in effect, 
nullifies the law itself. This case may be a hard case, 
and doubtless is, but the legislative enactment is clear, 
and although it may deprive a portion of the citizens 
of the county of their right to be heard in theelection 
of aclerk at one election, it is better that they should 
suffer temporary deprivation than that the vourts 
should habituate themselves to disregard or ignore the 
plain law of the land in order to provide for hard 
cases.” The same statute received the same construc- 
tion again in Ledbetter v. Hall, 62 Mo. 422. In State v. 
Frazier, 98 id. 426, the special act of the Legislature, 
incorporating the city of Rolla, required that the vot- 
ers at city elections “shall register their names at 
least two weeks next preceding the election.” A city 
election was held, and certain citizens elected council- 
men. The election was held in every respect in com- 
pliance with law, save the voters were not registered. 
Barclay, J., said: ‘‘ There was in this case a total fail- 
ure to comply with a law making the registration of 
voters an essential preliminary to an election to the 
fullest extent; that it is peculiarly the province of the 
Legislature to prescribe the rules and regulations for 
conducting elections in this State, and that when the 
law prescribes certain requisites in the ballot, and fol- 
lows it with the denunciation that unless the ballot 
complies with the law, ‘it shall not be counted,’ then 
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the statute is}jmandatory, and a non-compliance there- 
with will avoid the election.”’ 

Now section 4772 provides: ‘‘ Except as in this arti- 
cle otherwise provided, it shall be the duty of the 
clerk of the County Court of each county to provide 
printed ballots for every election for public officers in 
which the electors, or any of the electors, within his 
county, participate, and to cause to be printed, in the 
appropriate ballot, the name of every candidate whose 
name has been certified to or filed with him, in the 
manner provided for in this article.’ ‘* Ballots, other 
than those printed by the respective clerks of the 
County Courts, according to the provisions of this arti- 
cle, shall not be cast or counted in any election.” 
Section 4773 provides that ‘‘every ballot printed un- 
der the provisions of this article shall contain the 
name of every candidate whose nomination for any 
office specified in the ballot has been certified or filed 
according to the provisions of this article, and no 
other names.” For the purposes of this discussion, it 
must be taken that the motion to strike out the alle- 
gations in the notice as to the names of the Labor 
Union candidates confesses the truth of that averment, 
which I hold is a clear and concise statement, and its 
sufficiency as a pleading was not questioned by oppos- 
ing counsel in the Circuit or this court. It was re- 
served for this court to make the poiat, and it stands 
admitted that the ballot contained names not certified 
or filed in accordance with said article 3 of chapter 60. 
The statute provided said ballot should contain ‘ no 
other names” than those certified. Here, then, is a 
positive violation of a plain law. What penalty fol- 
lows in such acase? The statute answers: ‘‘ Ballots 


other than those printed * * * according to the | 


provisions of this article (3) shall not be cast or counted 
at any election.’? The words “ shall not be counted” 
were construed as mandatory in West v. Ross, 53 Mo. 
350, and the whole vote of a township excluded. 
Again in Ledbetter v. Hall, 62 Mo. 422, the whole vote 
of a township was excluded under the same provision. 
In Gumm v. Hubbard, 97 Mo. 311, it is true the words 
‘shall be considered fraudulent ’’ were in the statute, 
but the words “and shall not be counted’’ affixed the 
punishment that should be visited upon the ballot de- 
clared by the statute to be fraudulent. The alternative 
is plain. We must either follow a statute which the 
Legislature has enacted, and had a perfect right to en- 
act, or hold that it is optional with the county clerks 
to obey the election law or not, as their judgment may 
dictate. By holding that a violation of this provision 
does not affect an election, we in effect nullify the 
statute, and say to election officers it is not necessary 
to follow its commands. Butit is argued by contestee 
that no fraud on the part of the clerk or of respondent 
is charged. In West v. Ross it was expressly admitted 
the judges were guilty of no fraud in failing to number 
the ballots, yet that did not prevent this court from 
declaring the election void. In Gumm v. Hubbard 
Judge Black says the statute furnishes an absolute 
rule of evidence. It makes the ballot fraudulent 
“without regard to intent.’’ So it would seem that 
neither averment nor evidence of fraud is necessary 
in such cases, but proof simply of a failure to comply 
with a mandatory provision of the statute will avoid 
the election. In6 Am. & Eng. Ency. of Law, p. 348, 
§ 8, itissail: *‘In many of the States there are stat- 
utes prescribing the form of the ballot, the kind of pa- 
per, etc., and prohibiting avy marks, figures or devices 
by which one can be distinguished from another. 
These statutes, being designed to preserve the secrecy 
of the ballot, and to prevent fraud, intimidation and 
bribery, will generally be considered mandatory, and 
this will be so in all cases where the statute provides 
that a ballot varying from the requirements of the law 
shall not be counted.” And at page 325 of the same 

















volume it is said: “‘ A violation of mandatory provis- 
ions will avoid the election, without regard to the 
motive of the persons guilty of the violation, and 
without any inquiry into the effect of the result of the 
election.’’ Again it is said: ‘‘No harm is shown to 
have resulted to contestor.’’ It appeared from the 
evidence in the trial court that upon the recount con- 
testee, Smith, had a majority of thirty-three votes 
only. It further appeared there were one hundred 
and sixty-four votes cast in Sedalia that were returned 
as ‘‘no votes.”” “In about three-fourths of said bal- 
lots the state of the case was that the same were not 
counted because one of the three candidates for sheriff 
was scratched, leaving the other two upon the ballot, 
and in a very large majority of such three-fourths of 
said ballots the aforesaid result arose from the fact 
that the voter struck out one column of candidates, or 
the candidates of one political party, and left the can- 
didates of the other two parties or columns intact.” 
Now, according to the statutes of this State, as only 
the nominees of two political parties had been certi- 
fied to the county clerk, no other names could law- 
fully be placed on the ballots at said election; and had 
there been only the two names of the contestor and 
contestee on the official ballot, the striking off of 
either of their names would have left the other a vote; 
but when athird name illegally appeared on this bal- 
lot, the striking off of the name left a vote for two 
candidates, which rendered it void, or “no vote.’’ 
There were one hundred and sixty-four votes of this 
character in Sedalia alone, and the majority is only 
thirty-three. Who will say that the placing of the 
third name illegally on these ballots did not render 
this election uncertain? It has often been said that 
if the irregularities in an election are so great as to 
render the choice doubtful, they will avoid the elec- 
tion. Scranton Borough Case, Brightly Elect. Cas. 455; 
6 Am. & Eng. Ency. of Law, p. 328, note 3. 

But it is argued that one Constitution secures to 
every voter the right to cast his ballot for whom he 
pleases. Certainly this is not denied, and in order 
that he may not be restricted simply to those candi- 
dates whose names are printed on the official ballot, it 
is expressly provided in section 4773 that ‘at the end 
of the list of candidates for each office shall be left a 
blank space large enough to contain as many printed 
names of candidates as there are offices to be filled.” 
We agree with counsel for appellee that if this new 
election law of May 16, 1889, should restrict the election 
to the names printed on the official ballot, and made 
no provision for his substituting any name he chose 
for any office to be chosen, it would be unconstitu- 
tional. On the contrary, it has expressly guarded 
against that in section 4773, by leaving space for him 
to write the names of as many candidates as there are 
offices to be filled. 

But we are not certain that we fully comprehend 
the objection that this act is unconstitutional, if it is 
construed that a ballot shall not be counted if it con- 
tains writen matter not authorized by the statute. 
The term, ‘‘elections shall be free and open,” is very 
general. If by it we are to understand that the citi- 
zen may defy all regulations prescribed by law, call 
and hold elections whenever he sees fit, and vote in 
any manner that may suit his fancy, then all election 
laws are unconstitutional. But we hold that “the 
electoral franchise is not an unrestrained license. In 
a government of law, the law must regulate the man- 
ner in which it is to be exercised. The time, occasion 
and mode of voting are to be prescribed by the Legis- 
lature in subordination to the provisions of the Con- 
stitution.” Paine Elect., §5 (1888). A careful scru- 
tiny of this act has not revealed any thing in the pro- 
visions requiring the county clerk to print the ballots, 
aud prescribing what names shall be printed thereon, 
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that, in our opinion, conflicts with a free and open 
election. If an aspirant for office does not belong to 
any of the great parties in this country, and is not 
fortunate enough to have the nomination of a party 
that cast three per cent of the votes at the last elec- 
tion, he is still not debzrred. He can procure the cer- 
tificate of electors within his district or political divis- 
ion to the number equal to ove percent of the vote 
cast at the last general election. This system contains 
many features that are new, and they have not yet re- 
ceived construction by the courts of the several States. 
In Price v. Lush, 24 Pac. Rep. 749, the Supreme Court of 
Montana held that as this was an English statute, and 
had been often construed by the courts of that coun- 
try, the Territory of Montana must be presumed, in 
adopting it, to take it with the construction it had re- 
ceived in England, and consequently held an election 
void where the successful candidate at the polls had 
not been nominated as required by law, but had suc- 
ceeded in getting his name on the official ballot. That 
court reached that conclusion after a thorough exami- 
nation of the English and Australian cases. In adopt- 
ing that construction it followed eminent authority. 
Pennock v. Dialogue, 2 Pet. 1; McDonald v. Hovey, 110 
U. S. 628; Allen v. Bank, 120 id. 34; Pratt v. Tele- 
phone Co., 141 Mass. 225; Skouton v. Wood, 57 Mo. 380. 
But the power of the Legislature to regulate elections 
has been elaborately reviewed by the Court of Appeals 
of New York very recently in the case of People v. 
Board of Canvassers, 29 N. E. Rep. 827. The Aus- 
tralian ballot system, with some modifications, was 
adopted by the Legislature of that State in 1891. The 
title of theact was “ An act to promote the independ- 
ence of voters at public elections, enforce the secrecy 
of the ballots, and provide for the printing and distri- 
bution of ballots at public expense.’”’ Laws N. Y., 
1891, chap. 296. Section 31 of the act provides that 
“no inspector of election shall deposit in a ballot-box, 
or permit any other person to deposit it in a ballot- 
box on election day, any ballot which is not properly 
indorsed and numbered, except in the cases provided 
for in section 21 of this act.’’ Section 17 of the act re- 
quired this indorsement: ‘* Official ballot for ———;’’ 
and it was provided that after the word “for,” in the 
blank, should follow the description of the polling- 
place for which the ballot is prepared, the date of the 
election, and a fac simile of the signature of the 
county clerk, “ and the ballot shall contain no caption 
or other indorsement.”” The town of Camillus, in 
Onondaga county, was divided into two election pre- 
cincts. In some way it turned out that all the Re- 
publican ballots in district No. lin said town were 
indorsed: ‘* Official ballot for second district poll, 
town of Camillus,’’ November 3, i891; and in district 
No. 2 all the Republican ballots were indorsed: ‘*‘ For 
first district.” There were one thousand two hundred 
and fifty-two of these ballots. The inspectors counted 
these ballots for Rufus T. Peck, Republican candidate 
for senator. A proceeding by mandamus was begun 
in the Supreme Court to require the canvassers to re- 
ject these ballots as illegal, and the writ was made per- 
emptory in that court. On appeal to the Court of Ap- 
peals that order was affirmed. Opinions were written 
by Chief Justice Ruger and Judges Gray and O'Brien, 
in which the decisions of this court in West v. Ross, 53 
Mo. 350, and Ledbetter v. Hall, 62 id. 422, supra, were 
quoted and approved. These opinions with one accord 
all hold that as “the act provides that no ballots not 
properly indorsed shall be received, or, if received, 
shall be counted,” it is imperatively the duty of the 
canvassing officers to reject them. Says Chief Justice 
Ruger: ‘“ But it is urged that a strict construction of 
the law must result in disfranchisement. This is true, 
but the law plainly contemplates such a result, and 
who cau complain, except those who are opposed to 








any restrictions whatsoever upon the action of the 
election? No advocate of the reform ballot law can 
justly criticise a result which was in the minds of its 
authors when the law was drafted andenacted. They 
clearly contemplated this effect, and determined that 
the injustice which afew might suffer through igno- 
rance, willful blindness or inattention to the require- 
ments of law should not be permitted to defeat the 
great good to be secured to the whole people by the 
adoption of an effectual scheme for the purification of 
elections.’’ Let it be conceded that the arguments of 
the judges in sustaining the law proceed principally 
upon the necessity of a secret ballot, and to permit the 
irregularity to go unpunished would destroy that se- 
crecy, still the great underlying consideration was 
that “elections are a contrivance of government, 
which prescribes who are electors and how they may 
express their will, and it is a legitimate exercise of 
power to prescribe the description of ballots which 
shall be used.”’ 

This case fully meets the argument of respondent, 
that the ballots in this case at bar were official ballots, 
prepared by the county clerk, and his illegal act can- 
not disfranchise a voter. Inthe New York case the 
ballot was indorsed “ official ballot,” but by the will- 
ful or negligent act of the clerk, the wrong precinct 
was indorsed, and they were rejected. The point is 
identical in principle. It was the act of an official, and 
that court, as we have already said, but followed our 
own decisions, supra, wherein the act of the election 
judges disfranchised a whole township. The Supreme 
Court of Connecticut, in Talcott v. Philbrick, 59 Conn. 
472, had a decision identical in principle with this. 
There, as in Missouri, this Australian ballot system 
was adopted in1889. By the first section of chapter 
247, page 155, Acts Connecticut 1889, it is provided, 
among other things: ‘In addition to the official in- 
dorsement, ballots shall contain only the names of the 
candidates, the office voted for, and the name of the 
political party issuing the same.” And section 12 pro- 
vided that “all ballots cast in violation of the forego- 
ing provisions, or which do not conform to the fore- 
going requirements, shall be void, and not counted.” 
Certain ballots (two hundred and_ eighty-six in 
number), bearing the names of all the Repub- 
lican candidates, and in every respect complying 
with the law, save and except they bore the 
name ‘ Citizens’,’’ were cast at that election. These 
ballots were issued by the Republican party. The 
court held these ballots were void, and should not be 
counted. Says the court: ‘We are relieved of any 
obligation to inquire as to the necessity or reason of 
this or that requirement, and we are not at liberty to 
dispense with any thing that is required, whatever the 
reason for it may be, or even if without any apparent 
reason at all. The Legislature has spoken, and obe- 
dience is our first and only duty. It is at liberty to 
throw around the ballot-box such safeguards and regu- 
lations as it may deem proper, and it is the duty of the 
citizen to conform thereto. Some inconvenience is 
not too great a price to pay for an honest, pure ballot.” 
Aud as applicable to the notice of contest in this case, 
thecourt says: ‘The ballot does not speak the truth. 
It purports to have been issued by a Citizens’ party, 
but it was in fact issued by the Republican party. It 
implies there was a Citizens’ party, but there was not. 
In this case the ballot implies there was a Union La- 
bor party, but the motion to strike out confesses there 
was not; and yet the names of candidates of such a 
party were placed on this so-called official ballot to 
mislead and confuse the voter, and actually had that 
result. 

In Fields v. Osborne (Conn.), 21 Atl. Rep. 1070, this 
same Connecticut statute again came under review. 
This was an annual election for the town of Branford. 














212 THE ALBANY LAW JOURNAL. 








Among other offices to be filled was that of town clerk. 
By the statutes this officer is ex-officio the registrar of 
births, marriages and deaths in their respective towns. 
No vacancy existed, and by law no election for pro- 
bate judge was authorized at this election. There were 
two tickets in the field—the Democratic ticket and a 
Citizens’ ticket. On the Citizens’ ticket were the 
words, ‘‘ For judge of probate, Henry H. Steadman.” 
On the Democratic ticket were the words, ‘* For town 
clerk and ex-officio registrar of births, marriages and 
deaths.”’ The court held that the Citizens’ ticket, con- 
taining the words “ judge of probate,’’ were illegal and 
should not be counted, and also rejected the Demo- 
cratic tickets with the words “ ex-officio registrar,”’ 
etc. Judge Seymour, delivering the opinion, says: 
“A plain provision of the law is violated in a point 
concerning which the act does not authorize us to in- 
quire into the intent or the consequences of the viola- 
tion. In short, the Legislature has seen fit to say, if a 
ballot contains the addition to the specified contents 
which these do, it shall be void. Unless we are pre- 
pared to hold the act unconstitutional, we cannot dis- 
regard its requirements. If it is harsh and unreason- 
able, the remedy is with the Legislature that enacted 
it, and not with the courts, which are bound to re- 
spect it. See also /n re Vote Marks (Sup. Ct. R. I.), 21 
Atl. Rep. 962. 

The act of 1889 was confined to cities of five thousand 
inbabitants. It was an experiment. The Legislature 
apparently hesitated to adopt it for the State at large, 
lest its requirements might confuse the officers and 
voters; but the city elections demonstrated that it was 
not difficult to comply with it, and it rapidly won the 
public favor, so that the present Legislature has ap- 
plied its provisions to every precinct in the State. Ex- 
cept for the gravest reasons, we ougbt not to set aside 
the plain mandate of the Legislature; but if we per- 
mit the plain violation of that law that was committed 
in this case, we nullify the statute. But it is objected, 
that notwithstanding the county clerk placed upon the 
ballots at this election the names of candidates in posi- 
tive violation of the statute, the contestor cannot com- 
plain, because section 4778 provides: ‘‘ Whenever it 
shall appear by affidavit that an error or omission has 
occurred in the publication of the names or descrip- 
tion of candidates nominated for office, or in the print- 
ing of the ballots, the Circuit Court of any county, or 
the judge thereof in vacation, or if the circuit judge is 
then absent from the county, a judge of the’ Circuit 
Court, may, upon application of any elector, by order, 
require the county clerk of the County Court to cor- 
rect such error, or to show cause why such error 
should not be corrected.” This section was intended 
to correct mistakes in the names of the candidates 
nominated, or the designation of the offices for which 
they were candidates, upon the application of any elec- 
tor. It does not purport, nor do we think it was in- 
tended as furnishing a mode of procedure to a candi- 
date who was wrongly denied a place on the ticket, nor 
a remedy for those lawfully on the ticket to purge it of 
names which had illegally been placed thereon. But, 
in any event, this case js here on the pleadings alone. 
There is nothing in the record that tends to show that 
coutestor had any knowledge of the facts which would 
now estop him of complaining. In the absence of 
proof or allegation to the contrary, it will be presumed 
that he acted on the presumption that the county clerk. 
a public officer, would not put on the official ballot the 
name of any candidate whose nomination had not 
been certified and filed as required by law. In the ab- 
sence of knowledge, no one will contend he is estop- 


ped. 

2. Again, it is contended by the contestor, Bowers, 
that the vote of the Sedalia precinct should be ex- 
cluded, for the reason that the County Court ignored 








section 4673 in the appointment of judges of the Seda- 
lia precinct. The statute (section 4777, in connection 
with 4673) provides that the court shall appoint six 
judges for each precinct, and in this instance the court 
appointed twelve judges. Instead of one polling place 
in the precinct, there were two, seventy-five feet apart. 
Different judges received and numbered the ballots. 
At one of these voting places one thousand five hun- 
dred and eighty-two votes were cast, and at the other 
one thousand five hundred and seventy-eight. By the 
statute (section 4777, in connection with 4673) the 
County Courts are empowered to appoint six judges 
only for each election precinct. Three of the judges 
shal] be selected from the party having the largest vote 
at the last election and three from the party having the 
next largest. These judges shall select the two judges, 
one from each party, to have charge of the ballots and 
furnish them to the voters. And minute direction is 
given in the statute for the conduct of the election. 
There is no warrant for the appointment of double this 
number and opening a new poll. After the court had 
appointed six, the power of attorney was exhausted, 
and those appointed after that derived no authority. 
If the County Court of Pettis county may disregard 
the election law by appointing six additional judges 
and a second polling place, they may establish a dozen 
in the same precinct, and if that court may do this, all 
other County Courts may do likewise. The precedent 
would be dangerous and pernicious. It would open 
wide the door for fraudulent practices, and practically 
nullify the statute. 

Counsel for contestee says: ‘‘ Certainly some of the 
judges acted legally, and how can it be decided as to 
which lot of ballots shall be thrown out, and which 
body of electors deprived of their votes?” We answer 
that where the conduct of the election is so grossly ir- 
regular that the courts cannot determine which are le- 
gal and which illegal, the whole should be disregarded. 
In no other way can the laws be upheld, and the pur- 
ity of the ballot preserved. 

As to the provision of the statute, we think there is 
little trouble in ascertaining the reason upon which it 
rests. Observation and experience have taught that 
one of the greatest evils attending our popular elec. 
tions has been the crowding of the polls. In this way 
the not over-scrupulous partisan manages to delay 
voters, deter the timid and diffident voter, annoy the 
judges with frequent and unfounded challenges and 
other interruptions, and block the way for all but his 
own party. To avoid this, the statute is ampler in its 
authority to the County Court to make the precinct 
or election districts small enough that six judges only 
will be required to receive and count the vote. The 
County Court of Pettis county, when it appointed 
twelve judges for one precinct, by its very record 
disclosed the absolute necessity for dividing the pre- 
cinct. It is a virtual finding that six judges could not 
receive and count the votes. Instead, in that city, of 
their following the plain provisions of the statute, 
and dividing the precinct,they made this unauthorized 
appointment of six additional judges, and in this way 
preserved all the objectionable features of a popular 
election, and secured to the people of that city none of 
the benefits that the statute was designed to secure. 
The statute wisely provides that *‘each voter shall 
vote only in the township in which he resides, or if in 
a town or city, then in the election district therein in 
which he resides.’”” This provision was made so that 
the judges and voters could more readily know whois 
entitled to vote, and the more easily detect any at- 
tempt to vote illegally, either from want of residence 
or non-age, or other disability. McCrary Elect., § 651, 
Moreover, by having precincts small enough for two 
judges to receive and two to count, the judges may 
more deliberately hear challenges and decide them, 
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without denying others the right to vote. Judge Mc- 
Crary, in his work on Elections, expresses the opin- 
ion that no precinct should contain over three hun- 
dred voters; indeed, he lays it down as a cardinal 
principle that multiplication of voting precincts will 
prove an effectual remedy for all the evils that flow 
from overcrowdi:.g the polls. And there are other 
considerations that doubtless controlled the Legisla- 
ture. It wasintended that the boundaries of each 
precinct should be defined, and every elector therein 
should know the voting place. It was never intended, 
as was done here, that the initial letter of a voter's 
name should subject him to the annoyance of going 
from one voting place to another, according to the ini- 
tialletter of hisname. It was the clear intention of 
the law that every voter in each precinct should vote 
at one and the same place, and that these precincts 
should be small enough to permit each voter to cast 
his ballot on the day of election without annoyance. 
The suggestion that this had been previously done is 
not in the case, and if it was, is no justification. 
There was no evidence heard on this branch of the 
case that would tend to estop the contestor. As the 
judges in excess of six were not even de facto judges, 
it resulted that at least six persons unauthorized by 
statute were permitted to pry into the ballots of the 
voters, and thus destroy that secrecy which the Con- 
stitution secures against every one but a sworn and 
lawful election officer. The position taken by my 
learned brother that the two polling places within one 
precinct is not an abuse of the statute is not sustained 
by those judges of this court who hold that this viola- 
tion of a positive enactment does not vitiate the elec- 
tion. The case from the Supreme Court of Texas 
(Davis v. State, 12S. W. Rep. 957) is cited as authority. 
But the facts in that case show that the County Court 
made the mistake of putting two wards in one pre- 
cinet, and only appointed one set of officers for each 
precinct. I presume I may be permitted also to cite the 
dissenting opinion of Judge Henry, 128.W. Rep. 962, as 
furnishing to my mind the most satisfactory reasons 
why the election in that case should have been held void. 
I quote from his opinion: ** The doctrine of de facto 
election precincts finds no place in the law. What it 
is unlawful for the Commissioners’ Court and the voter 
to do in the first instance cannot become right or law- 
ful by being repeated. The law, much less the Consti- 
tution, cannot be repealed or superseded by such 
methods. * * * The law does not however author- 
ize two separate elections to be held in one ward or 
any one precinct. It directs and authorizes one only. 
For the purpose of preventing fraudulent voting, the 
policy of the law is that there shall be only one poll at 
which one person can cast his vote.”” I am glad that 
the judgment of this court does not, at least, approve 
the clear violation of the law in appointing two sets of 
election judges in one precinct, and that in the future 
the County Court will avoid this clear violation of the 
spirit and letter of the law. This appeal will accom- 
plish this much good, if no more. [ cannot give my 
assent to the opinion of the majority. I understand 
that the Legislature has aright to enact laws regulat- 
ing elections, and that it is the duty of the courts and 
the citizens alike to obey them so long as they do not 
infringe the Constitution. When the Legislature 
adopted what is popularly known as the “Australian 
Ballot Law,” its purpose was most clearly to throw 
around the voter and his ballot additional safeguards, 
and render him less liable to be deprived of his suf- 
frage. All good citizens appreciate the importance of 
preserving the ballot in all its purity; the only differ- 
ence that can arise is as to the method of sodoing. We 
hold that the most effectual way of accomplishing this 
is to require these election officers to obey the statute. 
It follows from these views that I hold the ballots con- 








taining the names of the Union Labor candidates void, 
and that the dividing of the city into two polling places 
was illegal and unauthorized, and resulted in placing 
the bailots in the hands of parties who had no author- 
ity to see them, and was aclear violation of the stat- 
ute. ln so doing, I follow the command of the law in 
a matter of the highest public concern. 

The judgment of the Circuit Court should be re- 
versed, and the cause remanded for trial in accord- 
ance herewith. Iam authorized by SHERWooD, C. J., 
to say he concurs fully in all I have said, and THOMAs, 
J., concurs in the result I would reach. 





NEW YORK COURT OF APPEALS AB- 
STRACT. 

SAVINGS BANKS—INSOLVENCY—POWER OF COURT— 
RESUMPTION OF BUSINESS—SCALING DEPOSITS.—Laws 
of 1882, chapter 409, section 278 (2 Rev. Stat., 8th ed., 
p. 1578), declaring that when suit is brought against a 
savings institution, alleging its insolvency and de- 
manding its dissolution, the court may grant such re- 
lief and render such judgment as the interests of the 
parties seem to require, allows the court to scale down 
deposits and authorize the resumption of business, 
where the effect of this will be to allow the institution 
to continue on a solvent basis. The power thus con- 
ferred seems to be sufficient to enable the court to 
make such orders and such disposition of the institu- 
tion and its affairs as may appear to be for the best in- 
terests of the institution, its creditors and depositors. 
Savings banks are quite unlike ordinary banks. Com- 
mouly, banks are business corporations, have stock 
and stockholders and paid officers, and conduct their 
affairs with a view to profit. Their relation to their 
depositors is in no sense one of trust. They receive 
deposits to be paid upon the check or draft of the de- 
positors without interest or addition. Their profits, if 
any, are distributed among their stockholders, and its 
losses fall upon them, and their property is subject to 
sequestration at the suit of any creditor. A savings 
bank is an institution of quite a different character. 
Its relation to its depositors is in a large sense one of 
trust and confidence. It has no stock and no stock- 
holders. Its depositors are not entitled to draw checks 
against it. It does not receive deposits to be paid upon 
demand simply, but for investment upon securities 
taken for the benefit of the depositors. Its assets are 
held for distribution among its depositors ratably, and 
its losses fallin like manner upon its depositors, and 
no creditor or depositor can by diligence in the pursuit 
of any legal remedy obtain any advantage over any 
other creditor or depositor. Its profits and its losses 
fall upon each depositor according to his just propor- 
tion, and no depositor has aright in the distribution 
of its assets to obtain or receive his deposit in full at 
the expense of the other depositors. The assets, after 
deducting the necessary expenses, are held simply as 
belonging to and as security for all the deposits. It 
would seem therefore that no depositor has any just 
cause of complaint if he is not permitted to receive his 
deposit in full, in case the assets are insufficient to pay 
all the depositors in fall. Nor would the trustees be 
justified in exhausting, or even impairing, the assets 
of the institution in payment in full of diligent depos- 
itors, and thereby leaving those who are less vigilant 
to receive a less sum than would be theirs if a just and 
ratable distribution were had. Under these circum- 
stances, the assets of the bank being held for all the 
depositors, and the losses sustained by all, and there 
being no right in any depositor to insist upon the pay- 
ment of his own claim in full at the expense of others, 
it is clear that the loss already sustained may and 
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should be thus distributed, and the bank, if possible, 
permitted to resume business for the benefit of all de- 
positors alike, that in the end each depositor may re- 
ceiveas much as possible. ‘‘In the case of People v. 
Mechanics & Traders’ Sav. Institution, 92 N. Y. 7, the 
action was brought by a creditor (other than a depos- 


itor) tocompel the receiver to pay certain judgments. 


in favor of one Sistare, and it was substantially held 
that all creditors of savings banks, including deposit- 
ors, stand upon an equal footing. The court says: 
‘Upon insolvency, the assets and property of the cor- 
poration is a trust fund for the payment of creditors, 
and depositors, we think, stand as other creditors, 
having no greater but equal rights to be paid ratably 
out of the insolvent estate.’ In the case of Huntington 
v. Bank, 96 U. S. 388, speaking of savings banks, the 
court says: ‘It is not acommercial partnership, nor 
is it an artificial being, the members of which have 
property interests in it, noris it strictly eleemosynary. 
Its purpose is rather to furnish a safe depository for 
the money of those members of the community dis- 
posed to intrust their property to its keeping. It is 
somewhat of the nature of such corporations as church 
wardens for the conservation of the goods of a parish, 
the college of surgeons for the promotion of medical 
science, or the society of antiquaries for the advance- 
ment of the study of antiquities. Its purpose is a pub- 
lic advantage without any interest in its members. 
* * * JTt is, like many other savings institutions in- 
corporated in England and in this country during the 
last sixty years, intended only for provident invest- 
ment, in which the management and supervision are 
entirely out of the hands of the parties whose money 
isat stake, and which are quasi benevolent and most 
useful because they hold out no encouragement to 
speculative dealings or commercial trading. * * * 
Very many such existin this country. Among the 
earliest are some in Massachusetts, organized under a 
general law passed in 1834, which contained a provision 
that the income or profit of all deposits shall be di- 
vided among the depositors with just deduction of 
reasonable expenses. They exist alsoin New York, 
Pennsylvania, Maine, Connecticut and other States. 
Indeed until recently the primary idea of asavings bank 
has been that it isan institution in the hands of dis- 
interested persons, the profits of which, after deduct- 
ing the necessary expenses of conducting the business, 
inure wholly to the benefit of the depositors in divi- 
dends orin areserved surplus for their greater secur- 
ity.’ Courts of equity in other States have exercised 
the power here sought. In the Case of Newark Say. 
Inst., 28 N. J. Eq. 552, the power to scale down depos- 
its and authorize the resumption of business by sav- 
ings institutions was distinctly declared and exercised. 
The chancellor says: ‘This court has jurisdiction 
over all trusts, as well where the trust is held by a cor- 
poration as where the trustee is an individual. A sav- 
ings institution, such as the petitioner, is a mere trus- 
tee. It has no stock. It receives the money of de- 
positors for investment, and invests it on securities 
taken for the general benefit of the depositors. It is 
merely a large incorporated agency for receiving and 
loaning moneyon acccount of those to whom the 
money belongs. The interest received upon invest- 
ments is to be ratably divided among the depositors. 
The depositors (in the absence of fraud on the part of 
the managers, from which personal liability would 
arise), have no recourse whatever for repayment of 
their principal or interest to any thing except the gen- 
eral investments of the institution. The institution 
now before me was incorporated for the sole purpose 
of receiving and investing deposits. The design of the 
Legislature in granting the charter was to promote in- 
dustry and frugality, and preserve aud husband the 





fruit of honest toil. It contemplated no benefit to the 
managers, but looked only to the security and advan- 
tage of the depositors. The trust created is a general 
or public trust. No depositor has, under the charter 
or in equity, any right to any particular security in the 
hands of the institution for his deposit, more than any 
other depositor. All the assets, after deducting the 
necessary expenses, are held as a common fund for the 
security of all the depositors. It follows that no de- 
positor has any reason for complaint if he is not per- 
mitted to receive his deposit in full, if there be even 
any uncertainty as to whether there will be assets 
enough to pay all the others in full. It follows also 
that the institution ought not, under such'circumstan- 
ces, to be permitted to exhaust such of its securities as 
are immediately convertible into cash without loss in 
the payment in full of clamorous or alert depositors, 
and leave for those who are less vigilant, or who may 
be less informed of the situation, securities which are 
less available, and on which such loss may be sustained 
as that the latter may fail to realize the full amount 
due them. In other words, the vigilant depositor 
ought not to be permitted to devolve all the losses of 
the trust on the others, who are as much entitled to 
payment in full asthey are. To insure justice to the 
helpless is one of the most valuable prerogatives of 
this court. Equality in the present case is equity. I 
have no doubt as to the jurisdiction of this court over 
the subject, andI have no hesitation whatever in ex- 
ercising it. Under the circumstances I deem it my 
duty to see to it that the assets of this trust in the 
hands of the institution are not inequitably adminis- 
tered. * * * The course now taken in regard to 
this institution is not without precedent in this court. 
In the Case of Hoboken Bank for Savings (1874) like 
measures were taken by me under similar circumstan- 
ces with salutary effect and most beneficial results to 
the depositors.’ In 1871 a similar proceeding for scal- 
ing down the deposits of a savings bank was taken in 
Connecticut. In that case a sum equal to twenty-four 
per cent of the deposits then in the bank was scaled 
by the trustees themselves, and a joint resolution was 
subsequently passed by the Legislature ratifying their 
action. Afterward an action was brought by one of 
the depositors to recover the difference between his 
deposit and the amount to which it was scaled, and 
the Supreme Court, without giving any effect te the 
resolution of the Legislature, held that the action of 
the trustees in thus scaling down the deposits was law- 
ful and proper, and that the depositor could not re- 
cover. Like proceedings have been had in New Hamp- 
shire, where there isa statute authorizing them. In 
Massachusetts, in the case of Lewis v. Lynn Inst. for 
Savings, 148 Mass. 235, the rule laid down in the Con- 
necticut case was approved and applied. At page 244, 
148 Massachusetts, the court says: ‘ But to the depos- 
itors themselves the undertaking of the corporation is 
that it will receive and combine the deposits, and man- 
age and use them to the best practical advantage, ac- 
cording to the judgment of the trustees, and give to 
the depositors, in just proportion among themselves, 
the benefit of the result of such management. There 
is noabsolute promise to repay to any depositor the 
full amount of bis deposit. Such a promise to one de- 
positor would imply that in case of loss he should be 
repaid out of the deposits of others. The promise or 
undertaking of the corporation isthe same to all. 
There is no promise to pay one at the expense of 
others. The promise is in effect to pay each depositor 
in full with his dividends, provided the assets are suf- 
ficient, and if they are not sufficient, then to pay each 
one his proportionate share.’’ June 17, 1892. People 
v. Ulster County Sav. Inst. In re Mitchell. Opinion of 


Fursman, J., below adodted. 
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ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CONSTITUTIONAL LAW — POLICE POWER — DRIFTED 
Loas.—The provisions of the Maryland Code, article 
34, giving to the owner of any shore of the Chesapeake 
bay and its tributaries, upon whose land logs are cast 
by wind and tide, alien upon the logs for twenty-five 
cents for each log, and forbidding the owner of the 
logs from removing them without payment, held to be 
valid and constitutional legislation within the proper 
exercise of the police power of the State. Held, not 
unconstitutional. (1) The authority of the State to 
legislate upon this subject is based upon its supposed 
right to enact regulations with regard to property cast 
upon the lands bordering upon the navigable waters of 
the State. The right to regulate highways, both the 
natural waterways and rivers, as well as roads, is a 
recognized and comprehensive branch of State sover- 
eignty, usually classed asa part of the police power. 
Wharves and ferries, and the charges for the use of 
them, the building of dams and other structures on 
navigable streams, the manner in which logs and rafts 
shall be floated and guarded, the preservation of the 
shores, the construction of embankments and levees, 
are all subjects of regulation by State legislation un- 
der its police power. Harrigan v. Lumber Co., 129 
Mass. 580; Scott v. Willson, 3 N. H. 32L; Sherlock v. 
Alling, 93 U.S. 99; Craig v. Kline, 65 Penn. St. 399. 
It is true that navigable rivers are public highways, 
but the right which the public has is a right of pass- 
age, and not of using the adjoining land asa _ place for 
depositing property or storing logs. Littlefield v. Max- 
well, 31 Me. 134; State v. Wilson, 42 id.9. Under such 
circumstances as give rise to the present controversy 
the land is made use of by the owner of the logs neces- 
sarily without previous consent or agreement, and such 
use is likely to lead to dispute and disorder unless reg- 
ulated by statute. Such regulation would seem to be 
avery salutary exercise of the State police power. In 
other States laws upon this subject have been enacted. 
In Maine and in Pennsylvaniait has been enacted that 
logs lodged upon littoral lands shall be forfeited to the 
owners of the land. Although not stated in the plead- 
ings, it was conceded in argument that the logs in con- 
troversy had been in the Susquehanna river, in Penn- 
sylvania, and had been carried by a freshet out of that 
State into Maryland, and it is contended by the plain- 
tiffs that the Maryland statute, in so far as it affects 
property transported from an adjoining State, is an at- 
tempt to regulate inter-State commerce. If it be con- 
ceded that the facts of the case bring the subject within 
the principles applicable to inter-State commerce, yet 
reasonable regulations with regard to the charges for 
the use of the property within the State, although used 
in connection with inter-State commerce, have not 
been held to be necessarily a matter confided exclu- 
sively to Congress by the Federal Constitution. Packet 
Co. v. Catlettsburg, 105 U.S. 559; Packet Co. v. Keo- 
kuk, 95 id. 80. In Munn v. Illinois, 94 id. 113, a State 
law was upheld which regulated the warehouse 
charges on grain brought into Illinois in the course of 
inter-State commerce, and so in the present case, even 
if it can be true that such commerce may be indirectly 
affected, it would seem that the State may validly reg- 
ulate the charges to be allowed for the use of land bor- 
dering upon its navigable waters in the absence of pri- 
vate agreement. It was also held in Munn v. Lllinois 
that if under any state of facts which might reason- 
ably be supposed to exist the legislation would be jus- 
tified, it was fair to presume that such facts did exist 
when the State enacted the remedial statute, and in the 
present case, it being, as [ think, within the police 
power of the State to fix a reasonable compensation 
for the use of littoral lands by logs cast upon the shores, 





it must be presumed that the actual condition of 
things required the passing of the law. Indeed it is 
common experience that, whenever parties are com- 
pelled by necessity to come under obligations ‘to each 
other, without opportunity for previous agreement, 
the legislative power is obliged to regulate the com- 
pensation which may be exacted in order to prevent 
extortion and abuse. (2) The last ground of demurrer 
is based upon the contention that the Maryland act 
subjects the owner of the logs to the deprivation of 
his property without due process of law. The objec- 
tion is taken that the proceedings prescribed by the 
statute to enable the land-owner to sell the logs forthe 
payment of the charges, after notice by publication, 
without any judicial determination of the amount 
payable, fails to amount to due process. It seems to 
me that in the present case it is not necessary to con- 
sider this question. If the State has aright to regu- 
late the charges, it has a right to enact that the land- 
owner upon whose land the logs have been cast shall 
have a lien on them for the prescribed charge, and that 
he may retain possession until the amount is paid. 
This is all that is enacted by the first section of the 
statute. The right to hold possession of a chattel until 
a charge which is a lien upon it is paid is a most com- 
mon legalright. What proceedings to enforce such a 
lien resulting in a sale are sufficient to pass a good title 
and to deprive the owner of his property by due pro- 
cess of law, is a separate question. Inthe present case 
the defendant has done nothing, 80 far as appears, to 
enforce his lien. The logs remained in his possession 
upon his land from June to November, when the 
plaintiffs, refusing to pay the charges, took them under 
this replevin. There has been no attempt to deprive 
the owner of his property in the jlogs, and objection 
to the statutory proceedings for a sale are not proper 
to be considered in this case. (3) Another suggestion 
under this head is that the compensation of twenty- 
five cents for each log is such an unreasonably excess- 
ive exaction, and that in some cases it would amount 
to depriving the owner of his property. To this it is 
sufficient reply that nothing appears in this case tend- 
ing to show it to be a fact, and every presumption isin 
favor of the reasonableness of the legislative enact- 
ment. U. 8. Cire. Ct., D. Md., May 16, 1892. Henry 
v. Roberts. Opinion by Morris, J. 50 Fed. Rep. 
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CRIMINAL LAW—READING EVIDENCE TO JURY IN 
ABSENCE OF PRISONER.—The defendant in a murder 
trial was absent from the court-room when evidence 
already given was read over to the jury at their re- 
quest, after they had retired to make up their verdict. 
Held, not aviolation of the Constitution, article 1, sec- 
tion 13, providing that “every person shall havea right 
* * * to meet the witnesses against him face to 
face.’”’ The third ground of appeal here presented re- 
quires very careful consideration at our hands, for, 
while it belongs to the class known as “ legal technical- 
ities,” yet the seriousness and ability of counsel in its 
presentation to this court demand at our hands more 
than ordinary care. Just after the charge of the judge 
to the jury had heen concluded, and the jury had re- 
tired to their room to make up their verdict, prisoner’s 
attorney requested the judge presiding to allow the 
sheriff to carry the prisoner back to the county jail, 
not again to appear in the court-room until after the 
verdict had been announced. The solicitor did not 
object. The presiding judge acceded to the prisoner's 
request, and the prisoner was removed to the county 
jail, and was not again brought into court until sen- 
tence was pronounced upon him. The jury remained 
in consultation until the next day at 1 o’clock in the 
afternoon. During his absence from the court-room 
the jury came into court and requested the presiding 
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judge, in the presence of the solicitor and prison- 
er’s counsel, to have read in their hearing the testi- 
mony of four witnesses for the State. This was done, 
the stenographer reading such testimony, and this was 
done without objection on the part of prisoner’s coun- 
sel. The question is now raised by appellant that such 
procedure was in violation of the legal rights of the 
prisoner, and that such error vitiates the trial. It is 
but just to the circuit judge that his report on this 
matter should be here presented. He reports: “After 
the jury had been charged and retired, Mr. Douglass, 
in open court, the prisoner present, asked the permis- 
sion of the court to allow the prisoner to be carried 
back to the jail, that he be allowed to remain there, 
and that he should not be brought when the verdict 
should be rendered. The solicitor consented. The 
judge said, ‘Iam willing,’ and the prisoner was taken 
tothe jail. When the jury came into court to have 
certain testimony read over, the counsel for the pris- 
oner was present, and did not call the attention of the 
court to the fact that the prisoner was absent. Coun- 
sel did not in any manner indicate that they desired 
the presence of the prisoner, or that the prisoner's re- 
quest through his counsel to be allowed to return to 
and remain in jail did not refer to or include the read- 
ing of the testimony to the jury.”, When the prisoner, 
through his counsel, sought permission, after the jury 
had retired to make up their verdict, to be carried to 
jail, and not to be brought in court when their verdict 
should be announced, this included a request to be ab- 
sent from the court-room during all that time, and a 
waiver of any right to be present during all that time. 
The serious question is not however what was meant 
by the counsel or the prisoner, in and by their applica- 
tion to be absent, but was it legal to have testimony 
read over tothe jury in the absence of the prisoner? 
The Constitution of our State guarantees (and all 
courts are bound thereunder) to every prisoner the 
right ‘‘to produce all proofs that may be favorable to 
him, to meet the witnesses against him face to face, 
to have a speedy and public trial by an impartial jury, 
and to be fully heard in his defense by himself or by 
his counsel, or by both, as he may elect.’’ Have not 
all these safeguards of the Constitution been fully ac- 
corded to the appellant? It seemstousfully. All the 
proofs he desired he has adduced. The witnesses 
against him were all sworn and fully examined in his 
presence, “ face to face.’’ He has had a speedy trial 
by an impartial jury. The prisoner has been fully 
heard by his counsel. This being so, has the prisoner 
been denied any rights secured to him by any other 
law? Weare constrained to say that he has not. We 
would be rightly understood in passing upon this mat- 
ter. Unquestionably it is tue law that a prisoner on 
trial for crime, except misdemeanors, shall be present 
at his trial. No step, originalin its nature, should oc- 
cur in the prisoner's absence from the court-room. No 
juror can be sworn in his abseuce. No witness can 
testify in his absence. No new charge from the judge 
can be given. No step in fact which is original in its 
character. But after the jury have been impanelled; 
after the testimony has been fully given; after the ar- 
guments of counsel are heard; after the judge has 
charged the jury, and after the jury have retired to 
make up their verdict—after all these things, if the 
jury should desire the testimony, or any part thereof, 
read from the stenographer’s notes, or even to have 
the stenographer to read from his notes the judge’s 
charge, and this should occur in the absence of the 
prisoner from the court-room, it not being original in 
its character, but merely arepetition of what was orig- 
inal in its character when offered, cannot operate to 
vitiate the trial. It would, in point of fact, be no more 
than if copies of these matters were given to them, at 
their request, before retiring to the jury-room in the 


first instance, and read by the jury there. But it is 
complained that the circuit judge declined the request 
of the prisoner's counsel to have the whole testimony 
read to the jury. No such request came from the 
jury. The judge did not consider itnecessary. It was 
in his discretion. S. C. Sup. Ct., June 28, 1892. State 
v. Haines. Opinion by Pope, J. 


CRIMINAL LAW—RESISTING ARREST—IGNORANCE OF 
OFFICER’S AUTHORITY.—Although a person whom a 
mayor attempts to arrest does not know that the mayor 
is authorized by the charter of the city to make ar- 
rests, this does not change his responsibility for resist- 
ing. 1t will be observed that the question is not as to 
the effect of the want of knowledge that the person 
claimed to be an officer was in fact an officer, but the 
question is as to the effect of the want of knowledge of 
the extent of the authority of one known to be an offi- 
cer, and it is important to observe this distinction. In 
the one case the want of knowledge proceeds from ig- 
norance of a matter of fact, while in the other it must 
proceed from ignorance of a matter of law, and the 
well-known legal maxim, ignorantia legis neminem ex- 
cusat, applies. As is said in 4 Blackstone’s Commen- 
taries, 27, in speaking of the effect of ignorance: ‘* But 
this must be an ignorance or mistake of fact, and not 
an errorin point of law; * * * for a mistake in 
point of law, which every person of discretion not only 
may but is bound and presamed to know, is in crim- 
inal cases no sort of defense.” See also 1 Bish. Crim. 
Law, §3 294-300. It is clear therefore that the request 
to charge, in the form in which it was presented, could 
not have been allowed without violating well-settled 
principles of Jaw, and it is equally clear that there was 
no error in the remark which is quoted in the third 
ground of appeal. There was and could be no pre- 
tense that the defendant did not know that the de- 
ceased was an officer of the law, for he says in his own 
testimony that he knew he was the mayor of the city, 
and he was bound to have known the extent of his au- 
thority as such. Inthe language of Judge Hudson, re- 
fusing the request, ‘all are required to submit to that 
authority [an officer] in every attempt to exercise it 
properly,” and one who refuses to do so must take the 
consequences. S. C. Sup. Ct., June 28, 1892. State v. 
Williams. Opinion by McIver, C. J. 


HiGHWAYS—BOULDER AT SIDE OF HIGHWAY—LIA- 
BILITY OF TOWN FOR AN ACCIDENT.—Near the center 
of ahighway opened in a town thirty years ago a boul- 
der was found of such a size that its removal would 
have been very difficult. In consequence, the town 
authorities constructed the road-bed upon the west 
side of the boulder. In 1889, while plaintiff was driv- 
ing along this road in the day-time, his horse shied at 
the boulder, upset the wagon, and he was injured. 
Held, no cause of action against the town. <A reason- 
ably safe and commodious road-bed must be main- 
tained, so that the traveller can either by day or night 
pass over it without being exposed to unnecessary 
peril by objects therein. A very different road-bed 
however is expected and required in the highways of 
the sparsely-settled farming districts than is expected 
to be provided in cities and villages. Towns are not 
obliged to keep the whole of a highway, from one 
boundary to the other, free from obstructions and fit 
for the use of travellers. In many cases all the prop- 
erty of the towns would be insufficient for that pur- 
pose. There may be ledges of rock, ravines and water- 
courses inthe road. It cannot be expected that towns 
shall in all cases make bridges the whole width of the 
road, or fill up ravines, or cut down ledges of rock. 
Highway officers are not required to grade the whole 
space within the limits of the highway so that a travel- 
ler can safely drive his carriage over every part of it. 
In ordinary cases,if they provide a pathway of suitable 
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width, and so define it as that there shall be no reason- 
able danger of its being mistaken, they have fulfilled 
their duty to the public. Ireland v. Oswego, ete., 
Plank- Road, 13 N. Y. 531. Rocks and stones within the 
limits of the highway, but not obstructing the travelled 
path, are not defects for which a town is liable. Keith 
vy. Easton, 2 Allen, 554, citing Howard v. North Bridge- 
water, 16 Pick. 189; Smith v. Wendell, 7 Cush. 498. 
When in laying out and opening highways, natural ob. 
stacles, like streams, gullies, hills or boulders, are en- 
countered, the authorities are at liberty to change the 
course of the highway to pass around the obstacles. 
They would not however be justified in allowing an 
actual obstruction or incumbrance to remain in the 
highway, which tended to impede or hinder travel 
and make the highway dangerous to travellers coming 
in contact or collision with it. Upon the highways of 
our country objects of various description will be 
found; many of them may cause horses to take fright, 
but to compel the authorities to remove them all 
would impose a too serious burden upon the public. 
There isaclass of cases holding the highway authori- 
ties liable for obstructions placed in the highway, like 
piles of stones, lumber or any object liable and caleu- 
lated to frighten: road-worthy horses. In such cases a 
question is presented for the decision of a jury as to 
the negligence of the town authorities. In Eggleston 
y. Columbia Turnpike Co., 18 Hun, 146, a quantity of 
stone was deposited upon the margin of the road for 
the repair ofaculvert. In Foshay v. Town of Glen 
Haven, 25 Wis. 288, a horse was frightened by a hol- 
low, burnt log, lying close beside the travelled part 
ofthe road. It was held in these cases that a case was 
presented for the decision of a jury. In another case 
a large rock or boulder had been taken out of the bed 
of the highway and was allowed to remain an unreason- 
able time. It was held the town was liable for dam- 
ages for injuries to the driver by his horse taking 
fright at the stone. These were cases of misfeasance, 
and not of nonfeasance. In the cases last referred to, 
the object or thing was one which the commissioners 
were bound to remove, irrespective of its tendency to 
frighten horses. In orderto charge the town with lia- 
bility the character of the object should be such as to 
make the danger obvious and the duty of the town 
clear. Dimock v. Town of Suffield, 30 Conn. 129; Ayer 
v. City of Norwich, 39 id. 376; Card v. City of Ells- 
worth, 65 Me. 547; Nichols v. Athens, 66id. 402. Had 
the boulder in question been placed in this highway 
after the highway was laid out and opened, and been 
allowed to remain by the public authorities for an un- 
reasonable length of time, a different question would 
be presented. Town authorities, in laying out and 
opening a highway, act to a certain extent as judicial 
or quasi judicial officers. They are required to exer- 
cise their judgment and discretion, and within certain 
limits the town is not liable for their errors of judg- 
ment or for errors in the general plan of their work. 
Urquhart v. Ogdensburg, 91 N. Y. 67; S. C., 97 id. 238; 
see also Gould v. Topeka, 32 Kans. 485. They cannot, 
in constructing a highway, leave therein obvious dan- 
gers to the travelling public. In laying out this high- 
way this boulder was found in the line of the road. It 
was a natural object. Its removal involved the expen- 
diture of considerable labor, and the question was pre- 
sented to the authorities as to the propriety of its re- 
moval. They determined to change the course of the 
road-bed and pass to the side of the boulder, and not 
subject the town to the expense of its removal. And 
in determining that question they acted, we think, in 
a quasi judicial capacity, and if they erred in judg- 
ment the town cannot be made liable for the error. 
N.Y. Sup. Ct., Gen. Term. Barrett v. Town of Wal- 
worth. Opinion by Lewis, J. To appear in Hun’s 
Reports. 





INSURANCE—LIFE—SUICIDE—‘‘ SANE OR INSANE.” — 
It is a condition of the policy in question that it shall 
not cover a case if death results from ‘‘ suicide (sane or 
insane).’’ It is not denied by the plaintiff but that the 
assured died from the effects of a pistol shot fired by 
himself, but she insists and offered testimony to show 
that when the insured so fired the shot his mind ‘‘ had 
become so dominated and controlled by an unnatural 
impulse to fire said pistol into his own forehead that 
his will could not resist said impulse, and that he did 
not voluntarily or intentionally fire the same, but in 
obedience to such impulse. That at the time when 
said shot was so fired deceased had become mentally 
incapable of understanding and appreciating the physi- 
cal nature and consequences of the act he was then 
committing, and did not understand ‘nor appreciate 
the same, and did not then know nor recognize the fact 
that by so firing that pistol he would take his own 
life.” Life insurance companies long since inserted in 
their contracts aclause of non-liability in case the as- 
sured died by ‘‘ suicide”’ or “ by his own hand,”’ which 
courts have construed as synonymous terms. In con- 
struing this clause courts have widely differed, some— 
notably those of England, Massachusetts and New 
York—holding that no recovery can be had in case of 
self-destruction, however insane the act of the assured 
might have been; while others—including this court 
in Hathaway v. Insurance Co., 48 Vt. 335—have held 
that when one’s reason aid judgment had become so 
impaired that his mind was overthrown, and he could 
not resist the insane idea that he must take his own 
life, although his mind in that condition contrived the 
means, and his physical strength carried them out and 
took his life, such self-destruction did not avoid the 
policy. After the decisions holding companies liable 
in case of suicide by the assured while insane, many 
companies inserted the condition of non-liability in 
case of “suicide, sane or insane.’’ This clause has 
been before the courts for construction, and the decis- 
ions generally are that a company is not liable if the 
assured designedly dies by his own hand, i. e.,if he 
commits the act intentionally with knowledge of its 
consequences, although unconscious of its criminal 
character. This is as far as many of the courts have 
been required to go upon the facts before them, but 
the question has arisen in some instances as to thelia- 
bility of the insurer in case the assured destroys him- 
self in such an insane condition as to be incapable of 
understanding the physical nature and consequences 
of the act he was doing; did not know that by firing 
the pistol, hanging himself, or doing likeacts, he would 
take his own life. That the insurer is liable in such 
cases is maintained apparently in Insurance Co. vy. 
Daviess’ Ex’r, 87 Ky. 541, and Adkins v. Insurance 
Co., 70 Mo. 27, and perhaps some other cases. We think 
the contrary rule the better doctrine. The parties 
coutracted, and the condition is expressed in terms not 
easily misunderstood. It is not contended that thein- 
sured was in any way misled, nor that the contract was 
contrary to sound morals or public policy. If the in- 
sured can contract against hazardous occupations, 
residence within the tropics in July and August, death 
in a duel, by the hands of the law, in war, or when in- 
toxicated, why can they not limit their liability in case 
of suicide, felonious or otherwise? It is our duty to 
construe the contract made by the parties, not con- 
tract for them. The better construction to givea 
term or phrase in a contract is the one according to its 
ordinary and common meaning, as mankind would 
generally understand it. The defendant evidently 
was unwilling to incur the perils of insanity, and this 
clause limiting its liability was inserted for its protec- 
tion. It wasa valid contract. The defendant had the 
right to say that it would not hold itself responsible 
for the acts of the assured committed when insane, and 
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the question is, can the court, with such a contract be- 
fore it, attempt to measure the degrees of insanity ? 
The construction contended for by the plaintiff ren- 
ders the words “sane or insane”’ immaterial, surplus- 
age, of no force whatever. They must have been in- 
serted for some purpose. Felonious suicide was not 
alone in the contemplation of the parties to the con- 
tract. If it had been there was no necessity of adding 
any thing to the general words. The defendant says 
that ** by force of them we are not to be liable in case 
the assured dies by suicide, sane or insane,’’ and the 
only answer is: ‘‘It is true the assured died by his 
own hand when insane, but he was very insane; in 
fact so insane that when he took his life he did not 
know what he was doing nor the effect of his acts.’’ If 
we adopt this construction of the contract, we add to 
itan element not agreed to by the parties. If the 
death of the assured was caused in the manner and un- 
der the circumstances stated in the plaintiffs offer of 
evidence the defendant is not liable. There was noth- 
ing in the evidence nor offer of evidence tending to 
show an accidental discharge of the pistol, nor that 
death resulted from any thing save the pistol shot fired 
by the assured. We hold there can be no recovery if 
the assured committed the fatal act otherwise than ac- 
cidentally ; that the clause * suicide, sane or insane,” 
was intended to and does include self-destruction irre- 
spective of the assured’s mental condition at the time 
of the act which caused his death. This is the better 
rule, in that it gives effect to the contract made by the 
parties, and the logical conclusion of the better con- 
sidered cases. De Gogorza v. Ins. Co., 65 N. Y. 252; 
Pierce v. Ins. Co., 34 Wis. 389; Scarth v. Ins. Co. 
(Iowa), 39 N. W. Rep. 658; Bigelow v. Ins. Co., 93 U. 
8. 284; Chapman v. Ins. Co., 5 Big. Ins. Cas. 110; Riley 
v. Ins. Co., 25 Fed. Rep. 515; Streeter v. Society 
(Mich.), 31 N. W. Rep. 779; 16 Ins. L. J. 575. Vt. Sup. 
Ct. Billings v. Accident dns. Co. Opinion by Tafit, J. 


MUNICIPAL CORPORATIONS—LIABILITY FOR CLOSING 
STREETS.—-A city which has discontinued part of a 
street is not liable in damages therefor to an owner of 
land which is diminished in value by the diversion of 
travel caused by closing the street, where the access 
from the land to the system of public streets remains 
substantially unimpaired. The petitioner cites the 
English decisions ending with Board of Works v. Me- 
Carthy, L. R.,7 H. L. Cas. 243, and Caledonian Ry. Co. 
v. Walker's Trustees, 7 App. Cas. 259, which show a 
tendency to establish a more liberal rule of damages 
than ours. None of the considerations which have 
been urged seem to us to warrant our overruling a con- 
struction of astatute which has been settled for forty 
years, seemingly to the satisfaction of the Legislature, 
and which has been followed elsewhere by courts of 
the highest respectability. Smith v. Boston, 7 Cush. 
254; Castle vy. Berkshire, 11 Gray, 26; Davis v. Com- 
missioners, 153 Mass. 218; Hammond vy. Commission- 
ers, 154 id. 509; Coster v. Mayor, etc., 43 N. Y. 399, 414; 
Fearing v. Irwin, 55 id. 486; Paul v. Carver, 24 Penn. 
St. 207; MeGee’s Appeal, 114 id. 470; Gerhard vy. Com- 
missioners, 15 R. I. 334; Clark v. City of Providence, 
16 id. 387; Polack v. Orphan Asylum, 48 Cal. 480; Kim- 
ball v. Homan, 74 Mich. 699; Chicago v. Building As- 
sociation, 102 [ll. 379; East St. Louis v. O’ Flynn, 119 
id. 200; Barr v. Oskaloosa, 45 Lowa, 275; Dill. Mun. 
Corp. (4th ed.), § 616. The authority of cases like Wood- 
bury v. Inhabitants, 153 Mass. 245, is met by decisions 
directly in point, and the English decisions, whatever 
the respect to which they may be entitled, of course 
are not authority. Moreover, if there is a difference 
between the law of this State and that of England, 
probably it goes further than the counsel for the peti- 
tioner pointed out, and more cases than were cited 
might have to be overruled. Smith v. Boston and the 





cases which followed it, no doubt would have recog- 
nized the English test or rule to which we have re- 
ferred, namely, that those damages can be recovered 
which could have been recovered at common law had 
the acts which caused them been done without author- 
ity of statute. But our decisions as to when an action 
by the common law could lie for obstructing a high- 
way probably are less favorable to land-owners than 
the English one. Itis not likely that College v. Stearns, 
15 Gray, 1, would have been Gecided the same way in 
England. But if that decision was right, Smith v. Bos- 
ton was right, on English principles. We express no 
opinion as to how we should have decided any of the 
foregoing cases had they arisen before us for the first 
time. It is enough to say that Smith v. Boston is in- 
telligible, even if with justice it might have been more 
liberal. It would have been intelligible for the Legis- 
lature to say that when a benefit isconferred upon a 
land-owner, the value of which he does not pay for, he 
takes it upon the implied condition that he shall not 
be paid forit when it is taken away. It will be re- 
membered that there was no betterment laws when 
the meaning of this act was settled. It was intelligi- 
ble for them to say that only the loss of access—the 
comparatively palpable injury—should be paid for, and 
not the advantage which the land-owner had bad the 
luck to enjoy of being where the crowd was; somewhat 
in the same way that thecommon law refuses to ree- 
ognize the damage, often very great, even as measured 
in money, caused by cutting off a view. No doubt 
there are mauy cases in which it is left to the jury to 
fix the difference of degree at which liability begins. 
Very likely this is one of them in England. But there 
are also many, and a constantly-increasing number, in 
which the law draws the line. The principles on which 
it has done so may not have been consistent, because 
it has acted sporadically, and not alwaysupon a gen- 
eral theory, consciously held. Nevertheless one may 
doubt whether substantial justice has not been ap- 
proached most nearly when it has not been a matter of 
course to leave every nice question of the standards of 
conduct to the jury. Mass. Sup. Jud. Ct., June 23, 
1892. Stanwood v. City of Malden. Opinion by 
Holmes, J. 


N EGLIGENCE—DANGEROUS PREMISES—LIABILITY TO 
TRESPASSERS.—Where a child of tender years was 
taken by an older sister, to whose care it was intrusted, 
to vacant residence lots in a city, for recreation and 
pleasure, and was accidentally knocked down and 
killed by the caving in of an embankment, caused by 
excavations for sand, and which had been left un- 
fenced, held, that the land-owner was not liable in 
damages, and that he owed no duty to persons coming 
upon the premises without his invitation to protect 
them from danger from excavations thereon. The 
parties were clearly trespassers. They were not on the 
premises by plaintiff's invitation, or for any lawful 
purpose. He owed them no duty to fence or guard his 
premises, to prevent them from entering and exposing 
themselves to danger. There was nothing in the na- 
ture of the work going on upon the land, nor any thing 
kept or used thereon, which can be said to have been 
especially inviting or attractive to children, or calcu- 
lated to entrap them into danger, so as to bring the 
case within the rule established in the “ Turntable 
Cases.”” McAlpin v. Powell, 70 N. Y. 133, 134. There 
is nothing to take the case out of the general rule that 
where the owner of land, in the exercise of his lawful 
dominion over it, makes an excavation thereon, so far 
from the street that a person coming onto the land 
without his invitation, and falling into it, would bea 
trespasser before reaching it, such owner is not liable 
to an action for the injury sustained. Gillespie v. Mc- 





Gowan, 100 Penn. St. 147; McAlpiu v. Powell, supra; 
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Severy v. Nickerson, 120 Mass. 126; Add. Torts, $8 621, 
22; Bigelow Torts, 699. The young girl who had charge 
of the deceased was sui juris, and responsible for the 
care of the latter. It is sufficient however to base the 
decision in the case upon the absence of negligence on 
the part of the defendant. The maxim sic utere tuo, 
etc., has no application to such a case. It refers to acts 
the effect of which extends beyond the limits of the 
property, and to neighbors who do not interfere with 
it orenterupon it. If the rule were otherwise, a land- 
owner could not sink awell or digaditch or opena 
stone quarry on his own land, except at the risk of be- 
ing made liable for consequential damages, which 
would unreasonably restrict its enjoyment. Minn. 
Sup. Ct., July 13,1892. Ratte v. Dawson. Opinion by 
Vanderburgh, J. 


SHIP—CHARTER PARTY—DEMURRAGE—CARGO TO BE 
DISCHARGED ‘WITH ALL DISPATCH AS CUSTOMARY ” 
—STRIKE OF DOCK LABORERS.—By a charter party it 
was agreed that the ship should deliver her cargo 
ata certain port ascustomary, and that the discharge 
should be ‘‘ with all dispatch as customary, and ten 
days on demurrage over and above the said lying days 
at 6d. per net register ton per day.’’ According tothe 
custom of the port, the discharge was carried out by 
the dock company, and it was delayed for four days 
in consequence of a strike among the dock laborers. In 
an action by the ship-owners against the charterers for 
damages for this delay, held, that no definite time was 
fixed by the charter party for the unloading to take 
place in, and that therefore a reasonable time under 
the circumstances should be allowed, and that the de- 
lay wasa circumstance which arose out of the applica- 
tion ofa custom of the port, and that the charterers 
were not liable. The meaning of such an expression as 
we have here, ‘to be discharged with all dispatch as 
customary,’ when taken by itself, has been deter- 
mined by many cases. In Postlethwaite v. Freeland, 
5 App. Cas. 599, in the House of Lords, the words were 
“to be discharged with all dispatch according to the 
custom of the port,’’ and it seems to me that ‘as cus- 
tomary ”’ is exactly equivalent to ‘‘according to the 
customs of the port.’’ Postlethwaite v. Freeland, wbi 
supra, seems to me to show that no definite time is 
fixed by this charter party for the discharge of the 
cargo, and Ladhere to what I said in that case in the 
Court of Appeal (40 L. T. Rep. [N. 8.] 605; 4 Ex. Div. 
164), which appears to have been affirmed by the House 
of Lords. I said that the clause in the charter party in 
that case ‘‘seems to mean that the ship was to be dis- 
charged with all such dispatch as was consistent with 
the manner and process wherewith every vessel going 
to that port is discharged.’’ Therefore as no definite 
time is fixed by this charter party for the discharge of 
the cargo, it must be discharged within a reasonable 
time under the circumstances. The only ciroumstances 
which could be considered were, it was argued, those 
which were the ordinary result of the ship’s being dis- 
charged according to the custom of the port. The cases 
seem to me toshow that regurd must be had to the 
actual circumstances under which the discharge took 
place, but ifthe only circumstances to be considered 
are those which arise out of the application of the cus- 
tom ofthe port, then [ think this strike was such acir- 
cumstance. By the custom of the port the ship had 
to be discharged by the dock company, and the delay 
was caused bya strike among the men employed by 
the dock company. Therefore it was by reason of the 
application of thecustom of the port that the delay 
happened. So that, either way, the discharge took 
place with reasonable dispatch under the circuin- 
stances, and the defendants are not liable in respect of 
thedelay. The case of Good & Co. v. Isaacs & Sons, 
92 L. T. Rep. 410, appears to me to agree ex- 








actly with Postlethwaite v. Freeland, whi supra. There 
the ship was to be discharged ‘tat usual fruit berth as 
fast as steamer can deliver as customary,” and it was 
held that the obligation to unload did not commence 
until she was berthed in a usual fruit berth, and that 
when so berthed she was to be discharged as fast as the 
steamer could deliver in the customary manner. The 
present case appears to me to be in one respect a 
stronger case than either Postlethwaite v. Freeland or 
Good & Co. v. Isaacs & Sons. In the ordinary course 
the discharge of a ship is the joint act of the[ship-own- 
ers and the charterers, the ship-owners doing their part 
of the work by their crew. By the custom of this port 
the dock company are put in the position of these two 
parties, and by reason of the strike the share of the 
work for which the ship-owners would ordinarily be 
responsible was delayed, as well as the share for which 
the charterers would ordinarily be responsible. Under 
these circumstances, no definite time for,the discharge 
being fixed, it seems to me impossible to say that the 
charterers ought to bear the whole burden of what has 
happened. If the ship-owners had had to do their part 
of the work by their own people the result might have 
been the same, but the case is stronger where the same 
people do both the ship-owner’s and the charterer’s 
share of the work, and astrike prevents both shares 
from being done. (Per Esher, M.R.) The words used 
in this charter party, ‘to be discharged with all dis- 
patch as customary,’’ do not define the time within 
which the discharge isto take place. The words are 
almost identical with those used in Postlethwaite v. 
Freeland, ubi supra, which were ‘‘to be discharged 
with all dispatch according to the custom of the port.”’ 
In that case Lord Selborne, L. C., in giving judgment, 
said: ‘There is no doubt that the duty of providing 
and making proper use of sufficient means for the dis- 
charge of cargo, when a ship which has been chartered 
arrives at its destination and is ready to discharge, lies 
generally upon the charterer. If, by the terms of the 
charter party, he has agreed to discharge it within a 
fixed period of time, that is an absolute and uncondi- 
tional engagement, for the non-performance of which 
he is answerable, whatever may be the nature of the 
impediments which prevent him from performing it, 
and which causes the ship to be detained in his service 
beyond the time stipulated. If, on the other hand, 
there is no fixed time, the law implies an agreement 
on his part to discharge the cargo within a reasonable 
time—that is, as was said by Blackburn, J., in Ford v 
Cotesworth, 23 L. T. Rep. (N. 8.) 165; L. R., 5 Q. B. 
544, ‘a reasonable time under the circumstances.’ Diffi- 
cult questions may sometimes arise as to the circum- 
stances which ought to be taken into consideration in 
determining what time is reasonable. If, as in the 
present case, an obligation indefinite as to time is qual- 
ified or partially defined by express or implied refer- 
ence tothe custom or practice of a particular port, 
every impediment arising from or out of that custom 
or practice which the charterer could not have over- 
come by the use of any reasonable diligence, ought, I 
think, to be taken into consideration.” Applying those 
words here, what was it that prevented the discharge 
of the cargo inthis case? It was astrike of the dock 
laborers. By the custom of the port the discharge was 
made by the dock company, and therefore the impedi- 
ment to the discharge arose out of the custom or prac- 
tice of the port. It is to be observed that the custom 
was for the dock company to do both the ship-owner'’s 
and the charterer’s share of the work of discharging 
the cargo, so that the strike prevented the ship-owner's 
part of the work from being done, as well as the char- 
terer’s. (Per Lopes, J. Fry, J., concurred.) Eng. Ct. 
App., May 3, 1892. Castlegate Steamship Company, 
Limited, v. Dempsey & Co. 56 L. T. Rep. (N. 8.) 
742. 
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CORRESPONDENCE. 
HuMAN SLAVERY IN New YorKE. 


Editor of the Albany Law Journal: 

In your issue of this date you quote an article from 
the /ndependent on the convict lease system. Did it 
over occur to you that New York was quite as bad as 
several Southern States in this barbarism? Sec- 
tion 910, Code of Criminal Procedure, allows the court 
to authorize the county superintendents of the poor, 
or the overseers of the poor of the town, to bind outa 
disorderly person in some lawful calling as a servant, 
apprentice, mariner or otherwise until he be of age, or 
if he be of age, to contract for his service with any per- 
son, as alaborer, servant, apprentice, mariner or oth- 
erwise for not exceeding one year. Practically this is 
haman slavery for one year. When the reformer starts 
on his work, ask him not to overlook the Empire State. 


Tuomas F. Powers. 
Troy, N. Y., Sept. 3, 1892. 





NOTES. 


E shall be very glad indeed to see Lord Herschell 
back on the woolsack. Heis a man for whom 
every lawyer has an unbounded respect and admira- 
tion. Weventure to prophesy that under the new 
chancellor no more will be heard of the recent com- 
plaints of jobbery and nepotism.—London Law Times. 


An officer who was going on leave left his horse and 
dog-cartin charge ofafriend. This friend, one dark 
night, met a marriage procession in the street with 
music and fireworks. The horse took fright and the 
dog-cart was upset and smashed. The gentleman who 
met with this accident filed a suit against the bride’s 
father and got damages for the destruction of the dog- 
cart. The defense took the point that he was not 
the owner, but the district munsif and the district 
judge held that his possession was sufficient to entitle 
him tosue. Almost precisely the same case has oc- 
curred in England, but there the borse took fright at 
a steam tramear. Cluridge vy. South Staffordshire Tram- 
way Company (1892), 1 Q. B. 422. The decision was 
the other way. It was held that the temporary pos- 
sessor cannot sue unless for any loss sustained by him- 
self. Thus in the Indian case the measure of damages 
ought to have been his loss of the use of the cart until 
the owner returned from leave.—Jndian Jurist. 


In a few days, we understand, the new post-office in 
Chancery Lane will be opened, and the premises so 
long occupied will be closed to the public. The im- 
provement will be universally appreciated, but unfor- 
tunately it brings evil consequences to Mr. Richard- 
son, the courteous postmaster. It appears that by the 
regulations of the department, which we do not pro- 
fess to understand, he is obliged to retire, and worst of 
all, withouta pension. Mr. Richardson has for over 
half a century fulfilled the duties of postmaster in the 
district, and in so doing has combined efficiency witha 
degree of courtesy which is unfortunately by no means 
universally extended to the public by post-office offi- 
ciauls. In recognition of his past services the inhabit- 
ants of the Lane are getting up a testimonial to be 
presented to him, together with an address expressive 
oftheir good will. Those who wish to support this 
good cause by subscribing to the testimonial aud add- 
ing their signatures to the address are requested to do 
so not later than next week, at the Sun offices, 40 
Chancery Lane, where the subscription list and ad- 
dress now lie.—Law Journal. What about the boasted 
civil service regulations of the superior Eugland ? 

An important question in regard to an author’s 


rights is involved in a case recently passed upon in the 
English courts. In 1886 Mr. Sidney Lee, the well- 








known editor of the “ Dictionary of National Biogra- 
phy,” sold the copyright of his ‘‘ Life of Lord Herbert 
of Cherbury ’’ to a London publisher, who issued it in 
thatyear. Since then the copyright has been sold to 
another publisher, who brought out the work this year 
in a mutilated form—the entire preface and several 
passages being omitted. Action was brought to re- 
strain him from putting the volume on the market in 
that form. The author contended that the publication 
in the abridged form, without any intimation that it 
was an abridgment, was damaging to his reputation, 
as was also the placing of the date 1892” on a work 
written six years earlier, inasmuch as it gave him the 
appearance of having neglected material brought to 
light in the interval. The justice held that he could 
not pass upon the moral question involved, though he 
pretty plainly intimated his opinion that the publisher 
had violated the proprieties, but decided that ‘there 
is no law compelling a man to publish the whole of the 
work because he has the copyright on the whole.”’ But 
the question of injury to an author's reputation was 
distinct, he held, and for such injury the remedy isan 
action for libel. Mr. Lee however declined to pursue 
the matter further, as he had already accomplished 
his main object, which was to show publicly that he 
washed his hands of the book in its new form, and so 
the case was dropped. It was made clear nevertheless 
by the language of the court and by the testimony of 
distinguished publishers called for the plaintiff, that 
an action for libel could have been maintained suc- 
cessfully, and thusthe case will, after all, serve as a 
warning to publishers against too free cutting and 
hacking of an author’s work.—Evening Post. 


The Royal (English) Society for the Prevention of 
Cruelty to Animals is sometimes subjected to con- 
siderable annoyance in the prosecution of offenders by 
the vexatious tactics and offensive jocularity of op- 
posing counsel. An English contemporary describes a 
gentleman who defended one of these cases as “an 
adept in frivolity;” another journal, commenting on 
the same case, rebukes the counsel “ for fighting vexa- 
tiously and wantonly at weary length in hisdefense;”’ 
and the J'imes, after saying that ‘‘Inspector Craigen, 
officer of the R. 8. P. C. A., conducted the prosecution 
with great patience and forbearance under the most 
trying circumstances,” concludes as follows: *‘ Pre- 
sumably counsel are permitted a certain latitude as to 
their methods of treating people who do not happen to 
belong to the ‘ profession,’ and in making it uncom- 
fortable for everybody, if a society for the repression 
of any crying evil does not choose to employ a member 
of « powerful guild; but itis a littie consolatory to find 
that there are magistrates who havethe courage to re- 
buke these formidable gentlemen, when, as is happily 
but rarely the case, they seem inclined to err in mat- 
ters of etiquette.”” The American Society for the Pre- 
vention of Cruelty to Animals has little to complain of 
in its eccasional contests with members of the bar. 
The lawyers of New York do not consider it good form 
to treat cruelty with frivolity; they know that the so- 
ciety has no wish to win a case in which the offense of 
the accused is not abundantly proved; and while they 
are careful to defend the interests of their ciients, they 
know that nothingis to be gained by a vexatiously- 
protracted defense, when the evidence is clearly 
against them. Of course there are cases now and then 
in which the excessive zeal of counsel is checked by 
the court, but we are glad to say that these cases are 
exceedingly few. The society is greatly indebted to 
many members of the bar for warm encouragement and 
offers of gratuitous service. By all of them it has been 
treated with uniform courtesy on all occasions. We 
must add that the unfailing impartiality of the judges 
by whom our cases are tried is alike honorable to them 
and advantageous to the best interests of the society.— 
Our Animal Friends. 
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CURRENT TOPICS. 





\ ISS GAIL HAMILTON, who is always tilting 

on a side-saddle at some windmill, addresses 
an open letter in The North American Review to the 
queen of England about Mrs. Maybrick. People 
who write ‘‘ open letters” are generally reduced to 
that extremity for the reason that the persons 
addressed will not open their letters. Miss Hamil- 
ton, who is nothing if not gushing, perfervid and 
intense, is no exception to this rule. Some years 
ago she wasted a great deal of violent and womanish 
rhetoric — perhaps however she was well paid for 
it —in one of the magazines, on the case of the 
worthless young mutineer Spencer. Now she 
wastes some rhetoric of equally violent and melo- 
dramatic character on an equally worthless subject. 
Mrs. Maybrick has some highly respectable relatives 
in this country, who naturally feel chagrined at the 
misadventure of their adventurous relative, but 
what reason is that for pardoning her? One defect 
in the modern administration of the law is that 
justice is frequently found to be a respecter of per- 
sons —unlike the Almighty. It seems really cruel 
to respectable people that their worthless relatives 
should be put in prison for murder and other like 
eccentricities. But is the disgrace to them light- 
ened by a pardon? The crime remains the same. 
Mrs. Maybrick was convicted by a jury in the 
ordinary procedure of the law. By dint of great 
personal influence from high quarters and constant 
petitioning, the public authorities were pleased to 
commute her sentence. It is not seriously alleged 
that she is not an adulteress and did not attempt 
murder. It is only claimed that she did not suc- 
ceed in her purpose. It is urged that as there is no 
right of appeal, the only remedy is pardon. Not 
so. The right remedy has been afforded. In 
answer to the claim of wrongful conviction the 
sentence is commuted. Laws should not be re- 
modelled or outraged to suit a particular case. 
Mrs. Maybrick purposed her heinous crimes in a 
country whose laws, unfortunately for her, afford 
her no legal help after conviction. It is not a case 
for sympathy nor forgiveness. Why should she be 
forgiven? Simply because some eminent ladies in 
this country ask it, and the goosey and gushing 
Miss Hamilton “voices” their plaint and prayer ? 
They could not have chosen a more indiscreet or 
uninfluential advocate. In one breath she protests 
that it would not be the correct thing to divulge to 
Victoria what the president and another very emi- 
nent male person think about this case, and in the 
next she lets out, with true feminine incontinence, 
exactly what it is. She holds upto the queen the 
fact that our government once pardoned an English 
offender, convicted of a very heinous offense, as a 
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personal favor to John Bright, and intimates that 
the queen ought to reciprocate. This is a very bad 
precedent. Pardons ought never to be granted as 
a favor to any person, however eminent, and such 
persons, even Mr. Bright, ought to be ashamed to 
ask for them on such grounds. Although our gov- 
ernment did that foolish thing, we hope the queen 
will not do this foolish thing. Better let Mrs. May- 
brick alone, with the respectable woman who stole 
and committed perjury, and the other respectable 
one who whipped her little child to death. ‘‘ Thou 
art respectable, therefore thou shalt not be pun- 
ished” is a dangerous maxim to import into the 
laws, 


We acknowledge the receipt of an oration by 
Chief Justice Bleckley, of Georgia, recently deliv- 
ered at a university commencement, on ‘‘The 
Rights of Mind ’—a very suggestive, profound and 
beautiful production, Although not legal, it can- 
not harm any lawyer to read it, and we commend 
the following pregnant sentences: 


“‘One of the most difficult undertakings is to find 
and take and keep the right attitude toward our own 
reason and intelligence. The will constantly endeav- 
ors to dictate to the understanding and substitute de- 
sire for evidence. Weresolve to believe something 
and then proceed to believe it, or to disbelieve some- 
thing and then proceed to reject it. That this is fraud 
of acertain kind there can be no doubt. When we be- 
come conscious of it, detect ourselves in the act, and 
consider it with sober deliberation, it presents both to 
our intelligence and our conscience, if they are in a 
sound state, all the characteristics of a trick. An- 
other vice which is equally pernicious and reprehensi- 
ble is that of deciding on inadequate information. We 
reason from insufficient premises, and draw conclu- 
sions when we know or ought to know that one or 
both of the premises are incomplete. Suspense is 
painful, and we are prone to end it by forcing or fab- 
ricating a definite yea or nay. This is wrong. We 
ought to suffer the pangs of doubt so long as the truth 
in question is really doubtful, and persevere in inquiry 
if further inquiry is likely to be fruitful. What can- 
not be rightly decided cannot be decided at all. It is 
better to protract deliberation indefinitely than to de- 
cide without being convinced. * * * To be faith- 
ful to our own ignorance involves no denial or im- 
peachment of knowledge in general, or of the knowl- 
edge which any one else possesses or thinks he 
possesses. The aggregate wisdom of the universe is 
neither more nor less by reason of the faithful adher- 
ence of each particular mind to its own true state and 
condition. It is no less frauduJent to deceive our- 
selves by exaggerating our knowledge than by ex- 
aggerating our ignorance. That we know what 
we do not know, or do not know what we know, 
is alike contradictory and false. Why should a man 
be a pretender, either to himself or others? Why 
should he be an intellectual hypocrite or impostor? 
* * * A mind which is habitually uncandid with 
itself will not scruple to be uncandid with other 
minds. * * * Weshould be as resolute to accept 
truth on adequate evidence and to prevent tricks of 
the will from delaying or deluding us, as we are to re- 
ject improbable truth when the evidence to establish 
it is insufficient. We should be as faithful to our 
knowledge as to our ignorance, and as ready to end 
donbt as to prolongit. Doubt for the sake of doubt is 
like business based on bankruptcy and conducted to 
render insolvency perpetual. What can be rightly de 
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cided should be decided promptly. It is needless to 
protract deliberation after we are fully persuaded, 
and a mere working hypothesis is quite superfluous 
when truth itself is within the range of our own 
vision. Those truths which by their very nature ad- 
mit of no conclusive attestation to the reason, but are 
propounded mure to the faith than to the logical fac- 
ulty are to be clearly discerned only by the eye of 
faith. This peculiar characteristic and all its conse- 
quences should be frankly recognized and fairly dealt 
with in weighing the claims of those truths upon ac- 
ceptance and belief. It is thought and taught by 
many, by very many, of the ablest minds in the world, 
minds qualified by study and observation to form an 
opinion as experts and bear witness accordingly, that 
a widely spread and most disastrous failure in intel- 
lectual candor occurs respecting these truths. Assum- 
ing the fact to be established, it is one of the most 
appalling facts in the history of mind, the real import 
of it being that minds are engaged in defrauding 
themselves or trying to defraud themselves, out of the 
blessing of eternal life; that is, out of those thoughts 
and emotions which would be vouchsafed to them in 
heaven if they were to abandon self-deception and per- 
mit themselves to be saved. This isa thing so dread- 
ful that it ought to be seriously pondered by every one 
who can make an application of it to his own case.”’ 


‘* A Manual for the Use of Clerks of Townships 
and Villages in Illinois,” by Mr. Andre Matteson, 
and published by the Legal Adviser Publishing 
Company, of Chicago, seems a useful and practical 
guide for such officers, and at the same time serves 
as a vehicle for some vigorous criticisms by the 
author on the state of the law and the practice. 
For example, lotteries, although denounced by the 
law when drawn for gain, are recognized by the 
law in many instances as a means of choice. Mr. 
Matteson, speaking of the provision that where two 
or more persons have received the same number of 
votes for the same office, the election shall be de- 
cided between them by lot, observes: ‘‘The pro- 
ceeding is a transfer of the election from the 
electors to the pagan goddess Chance, who knows 
no more than Huitzilopochtli of their respective 
fitness for the service the township requires. It is 
not an intelligent mode of appointing public agents, 
although it has been used since the township sys- 
tem was planted, now almost three centuries back. 
Inasmuch as statutory law cannot regulate the be- 
havior of a pagan divinity, no mode of procedure 
is provided. * * * The presence of the candi- 
date is really not necessary; the celestial arbiter 
can decide as well in their absence, if her minister 
may be trusted.” Of the law against sparrows he 
says: ‘The sparrow bounty service is a thankless 
one and the statute an absurdity.” Especially so, 
we should say, in view of the divine protection ac- 
corded them in holy writ. Mr. Matteson is espe- 
cially severe against the practice in levying special 
assessments, and speaks irreverently of the Supreme 
Court of his State on account of their rulings in 
respect thereto. He calls the commissioners ‘‘a 
screen and their so-called report a fraud;” deciares 
that they are not appointed ‘‘for any endowment 
of knowledge, judgment or honesty,” but only to 
serve ‘‘as the mendacious utensils of official mal- 








feasance;” likens the taking of property to ‘‘ the 
candor of an old California road agent, who orders 
the owner to ‘put up his hands’;” and damns the 
law as a ‘‘statute of abomination.” When we 
came to his remarks on the commissioner of thistles, 
we expected to find him saying something about 
cutting off the supplies of the legislators and 
judges, but he disappointed us. An index, by 
which one could turn at once to “sparrows,” 
‘¢thistles,” etc., would be useful, but there is none, 
and this seems the only fault of the book, 


Two recent items of English legal news are note- 
worthy. The powers that be — whoever they be — 
‘¢the London county council ’—whatever that is— 
it is rumored, have determined that hereafter the 
attorney-general and the solicitor-general may not 
indulge in private practice, or at least only before 
the highest courts. It is difficult for an American 
lawyer to understand the reason of this regulation, 
assuming of course that those eminent gentlemen 
faithfully perform the duties of their offices. There 
really seems to be no incompatibility in uniting pri- 
vate attorneying with public attorneying, inasmuch 
as these duties are not judicial. Ze Solicitors’ Jour- 
nal regrets the change, and prophesies that ‘ either 
the government will fail to get the best men at the 
bar as attorney and solicitor-general, or that these 
officers will have to be pensioned on retiring from 
office’”’—others having meantime stepped in and 
grasped all the plummy business, On the other hand, 
the Law Journal says the new arrangement is ‘ obvi- 
ously very desirable,” and that formerly ‘the law 
officers were sometimes apt to be placed in false 
positions.”” We should say that it would be better 
to let them practice as heretofore, and thus make 
their clients support them, rather than compel the 
public to support them as pensioners. We learn too 
that these law officers ‘‘ sniff” at judgeships. 


The other item is that there is a new Foreign 
Marriage Act relating to the marriage of British 
subjects outside the United Kingdom. The act 
however reserves to the Privy Council the power to 
make marriage regulations and modify the require- 
ments of the act in special cases, Notice of 
marriage is to be filed and posted in the registry 
office fourteen days beforehand, and the marriage 
is to be solemnized at the official house of the mar- 
riage officer, between certain hours, in presence of 
at least two witnesses, or may be solemnized by the 
marriage officer or by another person in presence of 
the marriage officer according to the rites of the 
Church of England. If the officer is not duly au- 
thorized or there is not the requisite residence, 
notice or consent, still the marriage will not be 
void, if duly registered. The prime object of the 
act seems to be to compel registration. There are 
fees, you may be sure. 


Two wills of deceased Albanians are commented 
on by the Albany newspapers and pronounced 
‘*models of brevity.” In one there are thirty-four 
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superfluous words if ‘‘my” is substituted in one 
place; in the other there are twenty-three super- 
fluous words in the granting part alone. 


———_+_____- 


NOTES OF CASES. 





N Midland Co. v. Broat, Supreme Court of 
Minnesota, July 22, 1892, it was held that a 
bond given by the plaintiff, in a suit in another 
State, in conformity with the laws of such State, 
upon the issuance of a writ of ne ereat, to secure 
the defendant therein for his costs and damages, 
gives a right of action under the /ex loci, in case of 
a breach of the bond, which may be enforced in a 
foreign jurisdiction, and such bond may be the sub- 
ject of counter-claim in favor of the obligee under 
the laws of this State, in an action upon contract 
brought against him here by the obligor in such 
bond. The court said: ‘‘ The liability of the plain- 
tiff upon this bond may be enforced in the courts of 
this State. The statutes of Illinois have of course 
no force, ex proprio vigore, outside the limits of 
that State, but, by the rule of comity prevailing be- 
tween States or sovereignties, contracts and liabili- 
ties recognized or established by the laws of the 
State or country where made or incurred may be 
enforced in the courts of this State, unless contrary 
to good morals, or the policy and laws of the State. 
Actions which are personal or transitory may be 
brought anywhere if jurisdiction of the person can 
be obtained. Leonard v. Navigation Co., 84 N. Y. 
52; Com. v. Bassford, 6 Hill, 529; Herrick v. Ruail- 
road Co., 31 Minn, 11, The procedure for enforcing 
the liability in such cases will of course be governed 
by the lex fori, while the lex loci will apply to the 
construction or effect of such contract, or the na- 
ture of the right or liability sought to be enforced, 
The courts will not however assume jurisdiction to 
enforce the penal statutes or criminal laws of the 
foreign jurisdiction. Scoville v. Canfield, 14 Johns. 
338. An action brought to recover damages for a 
breach of the condition of the bond in question is 
an action upon contract. It is certainly an obliga- 
tion by which the plaintiff agreed and bound itself 
to answer to defendant in damages. It is such an 
undertaking as might have created a common-law 
liability apart from the statute. Toles v. Adee, 84 
N. Y. 237; 91 id. 566. The technical common-law 
forms of action ex contractu are abolished by the 
Code, and actions which would formerly be dis- 
tinguished as debt, covenant, or asswmpsit all fall 
under the general designation of ‘actions upon con- 
tract.’ The bond in suit is none the less a contract 
because it is required by and was executed in con- 
formity with the statutory provisions referred to, 
nor because it is unilateral inform. The defendant 
is the obligee named in the bond, and is the party 
beneficially interested. It is a contract which the 
courts will recognize and enforce in his favor. A 


judgment is a contract, by construction of law, for 
most purposes, and an action upon it is an action 
upon contract, and we think it is a proper subject 








of counter-claim under the statute. Wells v. Hen- 
shan, 3 Bosw. 626; Badlam v. Springsteen, 41 Hun, 
162. See Gutta Percha & Rubber Manaf’g Co. v. 
Mayor, 108 N. Y. 276. And we see no reason why 
astatutory bond like this may not be set up asa 
counter-claim, Wickham v. Weil (Com. Pl. N. Y.), 
17 N. Y. Supp. 519; Cornell v. Donovan, 14 Daly, 
295. The statute allowing independent causes of 
action upon contract to be set up as counter-claims 
is a remedial one, and must have a liberal construc- 
tion, Pom. Rem., §§ 798, 799. The damages 
claimed in the complaint are such as might very 
properly be set off against a recovery upon the note 
in suit, and they are such as, if proved, might be 
recovered in an action upon the bond. Burnap v. 
Wright, 14 Ill, 302.” 


In Langston v. State, Supreme Court of Alabama, 
June 16, 1892, it was held that valves attached to a 
pump and boiler used and intended as a permanent 
improvement on a plantation for irrigating purposes 
and arranged on skids laid in brick on the surface 
of the ground, so as to be readily movable from 
place to place, as occasion may require, are not part 
of the freehold so as not to be the subject 
of larceny, but valves screwed to iron pipes attached 
to the side of a building, and used in a manufactur- 
ing business are however part of the freehold. The 
court said: ‘‘The subject of fixtures is one of 
great difficulty, and has evoked much discussion 
and a great contrariety of opinion. When doubt 
arises as to whether or not a certain piece of prop- 
erty is a fixture, this doubt must be decided by the 
circumstances of each individual case, as they may 
be influenced by certain cardinal rules which have 
now become criteria for the decision of the ques- 
tion. Ifthe article in question meets the require- 
ments of these rules, its character as a fixture is de- 
termined, These rules, as gathered from the ad- 
judicated cases, have been succinctly stated as 
follows: (1) Actual annexation to the realty or to 
something appurtenant thereto; (2) appropriateness 
to the use or purposes of that part of the realty 
with which it is connected; (8) the intention of 
the party making the annexation of making perma- 
nent attachment to the freehold. This intention of 
the party making the annexation is inferred (a) 
from the nature of the article annexed ; (5) the rela- 
tion of the party making the annexation; (c) the 
structure and mode of annexation; (d) the pur- 
poses and uses for which the annexation has been 
made. According to these rulings, we do not con- 
sider that the pump and boiler put upon the plan- 
tation of Mr. Scott lost their character as chattels, 
and therefore we hold that the felonious taking and 
carrying away of said pump, or any part thereof, 
was larceny. We recognize the fact that the in- 
tention of the person making the annexation is the 
controlhng factor in determining the character 
of the article annexed. If the testimony of Mr. 
Scott had simply been that he ‘intended the said 
boiler and pump to be a permanent improvement 
on said plantation,’ without further qualification, 
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and the said boiler had been made stationary, we 
are not prepared to say that it would not have been 
a fixture. If believed, the testimony ‘that said 
boiler and pump could be moved, and had been 
moved up and down the river so as to more con- 
veniently pump water,’ takes away the immobility, 
which of necessity must be an element of the per- 
manency of the improvement. It is not essential to 
a fixture that its annexation to the freehold be 
made absolutely permanent by means of foundations 
laid or dug, or through the fastenings of cement or 
iron, As was said by Clopton, J., in Tillman v. De 
Lacy, 80 Ala. 103: ‘The permanence of the attach- 
ment does not depend on the strength or force or 
manner of the annexation to the freehold, so much 
as upon its constancy, and upon the uses to which 
the attachment chattel is adapted, the purposes for 
which designed, and the intention of the party in 
attaching it.’ There can be no such permanent an- 
nexation of the chattel to realty as will merge its 
character of personal property into realty, unless 
that annexation is intended to be stationary. The 
boiler and engine involved in this case are no more 
fixtures than would be a threshing machine, which 
can be moved from one part of the plantation to 
another as necessity or convenience demands. Nor 
does the said engine and boiler possess more of the 
elements of a fixture than a gin, and it has been ex- 
pressly held by this court that a gin is not a fixture. 
Gresham v. Taylor, 51 Ala. 505; Hancock v. Jordan, 
7 Ala.448. We entertain no doubt that the valves 
taken from the pipes of the Montgomery Furnace and 
Chemical Company were fixtures. They meet the 
requirements of the rules as laid down above in 
every particular as being a part of the machinery 
for the accomplishment of those purposes. Accord- 
ing to the testimony in this case, the pipes attached 
to this machinery are fixtures, beyond all cavil, and 
the valves alleged to have been stolen, being neces- 
sary parts of such pipes, partake of the same char- 
acter. A long line of decisions sustain this view. 
Insurance Co. v. Allen, 80 Ala. 571; Tillman v. De 
Lacy, id. 103; Quinby v. Paper Co., 24N. J. 
Eq. 260; Langdon v. Buchanan, 62 N. H. 657; Gray 
v. Holdship, 17 Serg. & R. 413; Washb. Real Prop. 
22; 8 Am. & Eng. Enc. Law, 43.” 


In Grand Rapids School Furniture Co. v. Haney 
School Furniture Co., Supreme Court of Michigan, 
July 28, 1892, it was held that a company which has 
been for a long time attempting intimidation by the 
issue of circulars, threatening suits against all per- 
sons buying or using a competitor's manufactures, 
falsely stating that they infringe its patents, and 
which afterward obtains, by fraud and collusion, 
and for the purpose of injuring the competitor's 
business, a decree purporting to be an adjudication 
on the merits of the dispute, will be restrained by a 
court of equity from using or publishing such de- 
cree. The court said: ‘The English courts, by re- 
cent decisions, have exercised the injunctive juris- 
diction to restrain injurious publications concerning 
property which operate asa slander of the owner’s 





title, and libelous publications which are injurious 
to the plaintiff’s business, trade, or profession, and 
the wrongful use of a name by which the public 
would be misled, and the plaintiff injured in his 
business. Thus far however most of the American 
courts seem unwilling to follow the example of the 
recent English decisions, and decline to extend the 
jurisdiction, so as to restrain such torts as libels on 
business, slanders of title, and the like. In Massa- 
chusetts the English decisions are expressly repudi- 
ated. Boston Diutite Co. v. Florence Manuf’g Co., 
114 Mass. 69; Whitehead v. Kitson, 119 id. 484. 
Injunctions to restrain libellous publications con- 
cerning plaintiff's business were also refused in Asso- 
ciation v. Boogher, 3 Mo. App. 173; Mauger v. Dick, 
55 How. Pr. 182; Singer Manuf’g Co. v. Domestic 
Sew. Mach. Co.,49 Ga. 70. In the case of Zmack v. 
Kane, 34 Fed. Rep. 46, Judge Blodgett allowed the 
injunction. It appears that Kane issued and widely 
distributed circulars in which he claimed that 
Emack’s goods infringed his patent. He stated 
that he should not sue Emack, but would bring suits 
against all customers of Emack, and collect royalty 
and damages from all of them. Judge Blodgett 
said: ‘The gravamen of this case is an attempted 
intimidation by the defendant of complainant’s 
customers by threatening them with suits 
which defendant did not intend to prosecute. 
* * * ITfa court of equity cannot restrain an at- 
tack like this upon a man’s business, then the party is 
certainly remediless, because an action at law in most 
cases would do no good, and his ruin would be ac- 
complished before an adjudication could be reached.’ 
In the recent case of Casey v. Typographical Union, 
45 Fed. Rep. 135, the case of Hmack v. Kane, 
supra, was cited and approved by Judge Sage. It 
appeared in the Casey case that parties had con- 
spired together to injure the complainant in his 
business. Circulars were gotten out and widely 
distributed, containing threats of pecuniary loss and 
injury to those who should do business with the 
complainant. The claim was made in that case as 
in this, that equity had no jurisdiction, because the 
injurious publication was merely a libel on com- 
plainant’s business, and for any loss which the union 
inflicted, he had a plain and adequate remedy at 
law. Judge Sage remarked however that it is idle 
to say that such publications are nothing more than 
libels, and that the only remedy for the injury in- 
flicted was an action of law; that, while they have 
certain characteristics of libels, they are more than 
libels, and there is no plain and adequate remedy at 
law for such injuries. We think the bill in this 
case states a case materially different from the 
Massachusetts cases and the other cases holding that 
equity has no jurisdiction to restrain a libel. * * 

* The case, as stated in the bill, is certainly 
more than a mere claim for an injunction arising 
out of a libel of complainant’s business, A conspir- 
acy is claimed to have been entered into between 
the defendants for the very purpose of injuring the 
complainant, and that by such conspiracy a false 
and fraudulent decree was obtained, settling the 
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rights of the Haney School Furniture Company to 
the patent, under which the complainant was and is 
operating; that the defendants are publishing to 
the world, and especially to the customers of the 
complainant, that such decree was valid, the de- 
fendants well knowing it to be false and fraudulent ; 
and that, in any court where the complainant had 
the right to appear and be heard, it could establish 
the fact that such patent was absolutely void, and 
that Mr. Haney and the Haney School Furniture 
Company had no rights under it, and that com- 
plainant was legally entitled to its use. Admitting 
that the weight of authority in this country is 
against the proposition that a court of equity has no 
jurisdiction by injunction to restrain the publica- 
tion of a libel upon one’s business, it is no answer 
to the questions here raised. The complainant has 
no adequate remedy at law, under the circum- 
stances here stated. It cannot be said that it should 
lie by and wait the slow and uncertain processes of 
a suit for damages for its redress. Under the charge 
in the bill, which we must take as true, the com- 
plainant is rightfully operating under such patent, 
and it has no remedy adequate for the fraud and 
wrong perpetrated upon it, except as aided by a 
court of equity. The facts stated make a much 
stronger case than that of Causey v. Typographical 
Union, supra, calling for the aid of the injunctive 
power of a court of equity.” 





AMERICAN BAR ASSOCIATION. 
Address of the president, John F. Dillon of New York, at 
Saratoga Springs, N. Y., August 24, 1892. 
I. 


GENTLEMEN—Entering without preface upon the 
performance of the constitutional duty of the hour, I 
first refer to the congressional legislation of the past 
year. 

ACTS OF CONGRESS. 

What Congress failed to do atthe long session re- 
cently ended is more noteworthy than what it accom- 
plished. We have yet to learn what laws were enacted 
during the last days of the session, a period which, 
as experience has shown, is usually prolific of legisla. 
tion. 

It is stated in the public press that the total number 
of bills and joint resolutions introduced in the House 
of Representatives during the session was 9,835, and in 
the Senate 3,604, making a grand total of 13,439. In 
the House 2,106 reports by committees were made on 
bills and in the Senate 1,097. Of the bills originating 
in the House it had passed, up to July 31, about 475, of 
which 284 passed the Senate and went to the president. 
The Senate at the same date had passed 691 bills, of 
which only 113 were acted on favorably by the House 
and reached the president. 

The *‘ Free Silver Bill,” the amendment to the act to 
regulate commerce, the ‘‘Anti-option Bill” and other 
bills of questionable value or doubtful constitutional 
validity have been “shelved”? or “run upon side 
tracks,’’ if not actually defeated on a direct vote. For 
this relief much thanks! 

Of the acts of Congress which I have been able to ob- 
tain one of the most important is the Chinese Restric- 
tion Act, which continues in force for ten years all 
previous legislation by Congress upon that subject, and 





further requires that Chinese persons convicted of be- 
ing unlawfully within the United States under this 
and earlier acts shall be imprisoned at hard labor for 
one year, and removed to China or to the country 
of which the accused makes it appear he is a subject or 
citizen. 

A person arrested under its provisions shall be ad- 
judged to be unlawfully within the United States, un- 
less he establishes by affirmative proof his lawful right 
to remain here. In other words, it requires the ac- 
cused to prove his innocence before even a prima facie 
case is established against him. On application fora 
writ of hubeas corpus by a Chinaman seeking to land 
in the United States no bail shall be allowed to the ap- 
plicant. Chinese laborers are required to apply to the 
collector of internal revenue withiu one year from the 
passage of the act fora certificate of residence under 
penalty of deportation. To say that such legislation 
is unfamiliar to American ears and contrary to our 
traditional hospitality will certainly seem not to be 
harsh criticism. Its occasion if not justification, if any 
it has, is found in the alleged fact that unlike other 
immigrants the Chinese do not come hither with their 
families with a view permanently to remain and be- 
come incorporate with our people, and in the peremp- 
tory demand of those citizens of our country who are 
most familiar with the Chinese people and most af- 
fected by their presence. 

The act granting American registry to foreign built 
steamships of not less than eight thousand tons bur- 
then now engaged in foreign traffic from our ports and 
owned by Americans, on the condition that their own- 
ers shall build or contract to build similar ships in 
American yards, deserves and has received the appro- 
bation of the people. It seems to mark the beginning 
of the rehabilitation of our mercantile navy, which 
was practically destroyed during the Civil war. 

Congress has also passed an act for the custody and 
preservation of the records of the volunteer armies of 
the United States. Similar action having been taken 
by several of the States, it is to be hoped that these 
valuable materials will be preserved by the future his- 
torian. 

Another statute is that permitting depositions to be 
taken in cases in the Federal courts in the mode in use 
in the several States. This method of taking deposi- 
tions does not supplant butis in addition to the meth- 
ods already in use. This fragmentary legislation is 
quite characteristic of the mode in which Congress has 
always dealt with whatever relates to the mode of pro- 
cedure in the Federai courts. Any practitioner who 
bas had occasion to examine the mode of taking depo- 
sitions for use in those courts has experienced the dif- 
ficulty of interpreting the various isolated acts of Con- 
gress relating thereto, and the various rules promul- 
gated at different times by the Federal courts and the 
amendments tothesame. The last amendment of the 
equity rule was made by the Supreme Court as late as 
the Octoher Term, 1891. In the legislation of last ses- 
sion, above referred to, Congress leaves the previous 
confusion and uncertainty to remain, and seeks a way 
out of it by the provision that, in addition to existing 
modes, the depositions or testimony of witnesses may 
be taken in the mode prescribed by the laws of the 
State in which the courts are held. The purpose of the 
new act is plain, which is to conform the practice in 
respect of taking depositions to the practice in the 
State courts, but there are certain differences in the 
situation which any well-considered legislation would 
recognize. I doubt whether the late act of Congress 


will solve the difficulties and embarrassments that 
surround the subject, which in my judgment can only 
be satisfactorily dealt with by a systematic revision of 
all the acts now in force. 

The Canadian Retaliation Act, empowering the 
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president to impose taxes upon Canadian vessels using 
the Sault Ste. Marie canal, whenever he becomes satis- 
fied that the practice of the government of Canada in 
respect to American shipping is unfair and in viola- 
tion of our treaty rights, is so purely a measure of po- 
litical expediency that it needs here only passing men- 
tion. 
STATE LEGISLATION. 

General view of current State legislation.—The Leg- 
ielatures of sixteen of the States and Territories have 
been in regular session since our last meeting. They 
are those of Georgia, Indian Territory, Lowa, Ken- 
tucky, Louisiana, Maryland, Massachusetts, Missis- 
sippi, New Jersey, New York, North Dakota, Ohio, 
Rhode Island, South Carolina, Utah Territory and 
Virginia. Three others have held extra sessions, 
namely, Missouri, Tennessee and Texas. Of these 1 
have been unable to obtain the acts of Louisiana, Ken- 
tucky and Mississippi and the Indian Territory, but 
summaries of the new legislation in those States have 
been furnished to me by members of the general coun- 
cil. The laws passed by the Legislatures of Colorado 
and North Carolina in 1891, which were not issued in 
time to be reviewed by my predecessor in this office, 
have also been examined. I here acknowledge my in- 
debtedness to several members of the general council 
for valuable suggestions. 

Upon a general view of current State legislation one 
is impressed with the extended range of the subjects 
dealt with, and the pervading wisdom of the legisla- 
tors in passing laws for the best interests of their con- 
stituents. The principle of home rule, firmly im- 
planted in our institutions by our system of govern- 
ment, is apparently fully appreciated and certainly 
fully availed of by the people of the several States. 
That the local wants of the several communities 
should determine the character of and color their 
legislation is not only a natural result of the exercise 
of this right, but to my mind one of the most con- 
vincing proofs of the wisdom of our fathers in estab- 
lishing it. 

A signal instance of the power and direct influence 
of public opinion upon legislation has recently been 
furnished in the State of New York. On March 17, 
1892, a bill was passed authorizing the construction of 
a “ driveway ”’ within the limits of Central Park in the 
city of New York. It had escaped public attention 
during its progress through the two houses. The next 
morning the park commissioners of that city directed 
the department engineer to stake out the new “ speed- 
way,’ and called for $10,000 from the proper board to 
be expended in surveys, etc. Immediately popular 
indignation was aroused against this legalized invasion 
of a park dedicated to the use and enjoyment of all the 
people, and the proposed race track was denounced in 
unmeasured terms by the public press and by private 
citizens. The movement resulted in an insmense mass- 
meeting in the Cooper Institute on March 23, at which 
acommittee composed of representative citizeus was 
appointed to secure the repeal of the act. Their la- 
bors were successful against a somewhat stubborn op- 
position, and the act was repealed twenty-eight days 
after it was originally passed. 

In examining the legislation of the States during the 
last year, we find various acts and amendments relat- 
ing to the extermination of destructive birds, animals 
and insects, and for the protection of game and fish. 
Virginia, with old time courtesy, recognizes the date 
of the annual banquet of this association by refusing 
to protect her terrapins after August 15 of each year. 

But while legislation affecting local affairs is inter- 
esting and instructive, it does not come within the 
term used in our Constitution requiring the presideut 
“to communicate the most noteworthy changes in 
statute law on points of general interest,” in compli- 





ance with which requirement I am now addressing 
you. 

The process of making a general revision of the stat- 
ute laws is progressing in the State of New York, 
whose Legislature at its Jast session adopted several 
important consolidating statutes, as reported by its 
committee on revision. 

The session of the Legislature of Kentucky has been 
largely occupied in adapting its laws to conform to and 
effectuate the provisions and requirements of the new 
Constitution adopted in 1891. The importance and far- 
reaching consequences of this work justifies the delib- 
eration and careful consideration which is being be- 
stowed by the General Assembly of Kentucky upon 
the work of the revision commissjoners. 

In Rhode Island a commission of three lawyers is 
now engaged in revising the statutes of that State un- 
der authority of the Legislature. 

My own experience confirms the wisdom of my pre- 
decessurs in treating the subject of State legislation 
under appropriate general heads, and I therefore pro- 
ceed to give you the result of my examination, with 
here and there a comment, first noticing 


CONSTITUTIONAL AMENDMENTS AND PROPOSALS 
THEREFOR. 


Georgia will submit to her voters four proposed 
amendments to her Constitution. The important one 
provides for biennial instead of annual sessions of the 
Legislature. This action is directly in line with that 
of a majority of the other States, and seems to be the 
result of general conviction, based upon experience, 
that annual sessions are unnecessary. 

Another proposal is that the length of the legislative 
session shall be fixed at fifty instead of forty days, of 
which it may be said that the time so limited ought to 
be ample for the discussion and enactment of neces- 
sary aud desirable laws. 

The third proposal is evidently intended to facilitate 
legislation by providing that the first and second read- 
ings of local bills and railroad and bank charters shall 
be by title only, unless engrossing is ordered. 

The fourth provides that ‘‘allcorporate powers and 
privileges to banking, insurance, railroad, canal, navi- 
gation, express and telegraph companies shall be issued 
and granted by the secretary of State in such manner 
as shall be prescribed by law,” the effect of which is to 
take from the Legislature the powerto grant such 
franchises except by general law. 

Rhode Island voters are asked to pass upon two pro- 
posed amendments, one authorizing the Legislature to 
provide by general law for the creation and control of 
corporations, except such as need the power to exer- 
cise the right of eminent domain, or seek to acquire 
franchises in streets or highways. The other amend- 
meut seeks to establish biennial instead of annual ses- 
sions of the Legislature. 

New York proposes to amend her Constitution so as 
to provide for increasing the number of justices of the 
Supreme Court, and has passed an act providing for a 
convention further to amend it. 

By coucurrent resolutions that State proposes also 
the following amendments to its Constitution, viz. : 

That ‘‘ the election, return and qualification of any 
member of either house of the Legislature, when dis- 
puted or contested, shall be determined by the courts 
in such manner as the Legislature shall prescribe, amd 
such determination, when made, shall be conclusive 
upon the Legislature.” This is a wise and just 
measure. 

Virginia proposes that the General Assembly shall 
be authorized to “ provide for the trial, otherwise than 
by a jury, of a man accused of acriminal offense not 
punishable by death or imprisonment in the peniten- 
tiary.’ In many States there isa large class of of- 
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fenses not thus punishable, which nevertheless involve 
or seriously affect the reputation or character of the 
accused, and which have heretofore been supposed 
clearly to fall within the purposes and policy of trial 
by jury. We shall observe with interest whether this 
proposal to amend the Constitution of Virginia shall 
be adopted by the people, and if so, particularly 
whether it will be followed by legislation of the char- 
acter thus authorized, as this would indicate a degree 
of decadence in the popular regard for the trial by 
jury in criminal cases of which we have heretofore 
had no such accredited evidence. 

Massachusetts, at the election of 1891, adopted an 
amendment making the payment of a poll tax no 
longer a prerequisite qualification of a voter, and now 
proposes another abolishing the ancient property 
qualification of £1,000 for the office of governor. 

Wisconsin proposes an amendment authorizing a 
general law for the incorporation of cities. 

A resolution of the Iowa Legislature asks Congress 
to propose an amendment of the Constitution of the 
United States so as to provide for the election of Uni- 
ted States senators by a direct vote of the people. 

Turning now to the statutes recently adopted by the 
several States, we first summarize those relating to 


ELECTIONS AND THE ELECTIVE FRANCHISE. 


The Australian ballot system, ora modification of it, 
has been adopted in Mississippi, Colorado and Iowa. 
These added to the number reported by the president 
in his address at our last meeting makes the total num- 
ber of States now using Australian ballot system 
thirty-six. 

Maryland has exteuded its Australian ballot system 
of voting to the entire State, certain counties having 
been exempted from its operation by the law of 1890. 

Texas provides for the registration of voters in cities 
of over ten thousand inhabitants upon the petition of 
five hundred citizens. 

Colorado makes like provision for cities of over fif- 
teen thousand inhabitants. 

Massachusetts also amends her registration laws, 
and Maryland requires all her voters to be registered 
biennially. 

Tennessee has adopted a law requiring ballots to be 
uniform throughout the State. 

In Mississippi, where the election laws have been 
greatly changed under the powers and requirements 
of the Constitution adopted in 1890, electors must now 
be able to read and write, or to understand the Con- 
stitution of the State when read to them. They must 
also have resided in the State two years, and in the 
municipal division one year, and must have paid all 
taxes assessed against them within two years previous 
to the time of voting. The rigid and impartial en- 
forcement of these provisions is calculated to confine 
the elective franchise in that State to its most intelli- 
gent and responsible citizens. It certainly is nota 
concession to the principle of universal suffrage. 

The practical effect of this constitutional change in 
the qualifications of electors is shown by the reported 
registration of the State of Mississippi for the current 
year, to which, as a press dispatch shows, the number 
of voters, one county only being omitted, entitled to 
take part in the presidential, congressional and State 
elections to be held there this fall is but 76,742. At 
the presidential election of 1889 there were 115,807 votes 
polled in that State. Of the 76,742 voters registered 


this year, 68,127 are whites and 8,615 colored, or barely 
six percent of the adult colored male population. 
Only 2,072 illiterate voters, about equally divided be- 
tween white and colored, took advantage of the clause 
which allows persons who cannot read and write to 
vote if they can understand a section of the Constitu- 
It has been supposed that this 


tion read to them. 








clause was a concession made in the interest of illiter- 
ate whites, but whether this be so or not a generaland 
indiscriminate requirement that all voters shall be 
able to read and write is,in my judgment, not con- 
trary to the fundamental principles of American gov- 
ernment, but in accordance with the principles on 
which such government must securely rest, namely, 
the intelligence and virtue of the people. 

Colorado by statutory enactment defines and pro- 
vides punishment for crimes against the elective fran- 
chise, and Massachusetts, following the example of 
England and New York, has adopted a law to prevent 
corrupt practices in elections, and to provide for the 
publication of election expenses. 

Ohio has a new law regulating the method of con- 
testing elections of State and judicial officers, and has 
amended her law as to the conduct of elections, with 
a view to insure the secrecy of the ballot and to pre- 
vent fraud and intimidation at the polls. 

In Massachusetts the old and prevailing method of 
choosing electors of president and vice-president of 
the United States has been so changed as to permit a 
voter to vote for the group of candidates, for an indi- 
vidual candidate or for acandidate whose name may 
be inserted in the ballot by the voter. 

In the same State we find an act relating to the 
counting of ballots when voting is in progress, and an- 
other creating a ballot law commission with power to 
consider objections and other questions arising in cases 
of elections. ‘Two other acts of the same State require 
votes to be canvassed by two election officers repre- 
seuting two leading political parties, under the super- 
vision of an election officer of another political party, 
and to secure a greater degree of secrecy when a voter 
is challenged. 

New York now permits women to vote for school 
commissioners. 

Maryland has made detailed provisions for the nom- 
ination of candidates for office otherwise than by pri- 
mary elections. 

New upportionments and redistricting of the States 
for the election of members of Congress bave been 
made necessary under the Constitution of the United 
States by the completion of the Federal census of 1890. 
The opportunity to perpetuate the power of the politi- 
cal party in control of the several States by the use of 
the gerrymander has not been neglected. Already the 
Supreme Courts of Michigan and Wisconsin have been 
called upon to pass upon the constitutionality of the 
laws of those States, and have unanimously condemned 
them, while in New York a Supreme Court justice has 
pronounced a similar judgment upon the recent law 
of that State authorizing a redistricting of the State 
for members of the Legislature. 

The extraordinary session of the Missouri Legisla- 
ture occupied its time exclusively in legislating upon 
these subjects. 

EDUCATION. 

The tendency of State legislation upon this most im- 
portant subject is still in the direction of improve- 
ment. Ohio, by amendment, and Utah Territory, by 
practically a new act, have enacted comprehensive and 
generous laws concerning public schools and their sup- 
port. 

Georgia has established a school for colored persons 
as a branch of its State University, and the same in- 
stitution has had its capacity and usefulness enlarged 
by the addition of a newly-created normal school for 
the training of teachers for the public schools of the 
State. 

Ohio has created library boards in certain cities and 
villages in furtherance of general education, and New 
York endeavors to encourage common schools and 
public libraries by granting part of its library fund to 
such school districts as shall furnish an equal sum for 
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libraries to be kept in school buildings as a part of 
their equipment, and has authorized gifts, devises and 
bequests in perpetuity for the benefit of public libra- 
ries in villages. The academies of the same State may 
now issue capital stock to the amount of 2200,000, in- 
stead of $50,000, as fixed by the act of 1853. 

The laws relating to the university of the State have 
been revised and consolidated into one act. 

Ohio has amended her law compelling the attendance 
of children at the public schools. 

New Jersey creates commissions of public instruc- 
tion in cities of the second class having over fifty thou- 
sand population, to which are given the powers here- 
tofore vested in the department of public instruction, 
boards of education, school trustees or other bodies 
having control of the public schools in such cities. 

Colorado authorizes the levy of a State tax of one- 
sixth of a mill for each of the following educational in- 
stitutions: The Agricultural College, School of Mines, 
State Normal School and Institute for the Mute and 
Blind. 

PUBLIC HEALTH AND SAFETY. 

A noticeable feature of recent legislation relates 
to matters concerning the public health and safety, 
and particularly the safety of operatives and laborers. 

Of this class are statutes of Ohio, which require 
guard rails to be placed on bridges, viaducts, culverts, 
etc., steps for railroad stations, hand rails for stairs in 
hotels, factories and other buildings, and regulating 
the building and maintaining of scaffolding, hoists, 
ladders, etc., in order to attain greater security against 
accidents. New York also has adopted a similar law 
as to scaffolding, ropes, blocks, pulleys and tackle used 
upon buildings. 

Georgia compels seaside hotel-keepers to maintain 
lifeboats for the protection of life. 

The ‘“‘Act for the prevention of blindness,’’ passed 
by Rhode Island at the solicitation of physicians, de- 
serves special mention. It requires midwives and 
nurses who may notice that the eyes of infants under 
two weeks old are inflamed or reddened, to report the 
fact within six hours to the health officer, or toa com- 
petent physician, under proper penalties of fine and 
imprisonment. It is intended to savs children thus 
affected from the incalculable misfortune{of blindness. 

Massachusetts bas made an appropriation for inves- 
tigations to ascertain the best method of protecting the 
purity of inland waters, and it attacks the *‘ sweating 
system’’ by an act regulating the manufacture and 
sale of clothing made in unhealthful places and tene- 
ments, compelling dealers to obtain a license and to 
use a label with the words ‘‘ tenement made ”’ affixed 
to such clothing. 

New York, having in view the health and recreation 
of the people of the city of New York, has set apart 
certain docks for theiruse. And in that State plumbers 
are now required to be registered, and their work, 
whether of plumbing or draining, is to be supervised 
by boards of examiners provided for in the statute. 

So too in New Jersey municipal corporations are 
given power to ** manage, regulate and control plumb- 
ers,” inan actin which this worthy though costly class 
of the community is associated with pawnbrokers, 
public exhibitions, nuisances, frame houses, tramps, 
beggars aud dogs. 

Georgia, by way of preventing accidents, now for- 
bids the employment on railroads of telegraph operat- 
ors who have not had one year’s experience, and who 
have not obtained a certificate of their competency 
from the railroad superintendent or trainmaster after 
a thorough examination. 

Ohio provides for regulating the manufacture, sale 
and use of dynamite and other high explosives, and for 
their inspection by officers authorized to cause their 
removal, when advisable, to places of safety. 





Greater power is also given to inspectors of shops 
and factories in matters of heating, lighting, ventila- 
tion and sanitary conditions; provision is made for the 
erection in cities of the first grade of garbage crema- 
tories, and for the removal of dead animals and filth; 
amendments to the laws forthe protection of human 
life against fire in cities of the first and second grades 
of the first class have also been enacted. 

In New Jersey a State board of commissioners of 
electrical subways is created with power to compel the 
placing of telegraph, telephone and electric light wires 
and cables in subways in all the cities of the State, and 
New York has extended the field of its laws already in 
force on that subject. 

Virginia amends its statute requiring applicants for 
licenses to practice medicine or surgery to be ex- 
amined, but no such applicant shall be rejected for ad- 
hering to any school of medicine, nor for his views as 
to the method of treatment or cure of diseases; and 
New Jersey now has a statute regulating midwifery as 
«a profession, requiring a license and examiuation as to 
qualifications. 

Closely allied to this subject is that of 


INTOXICATING LIQUORS. 


The New York laws regulating the sale of intoxicat- 
ing liquors have been revised and consolidated. 

Georgia regulates the sale of liquor by license, pro- 
vides again for local option, and prohibits the taking 
of intoxicating liquors to any church or other place 
where people have assembled for divine worship, and 
the using of them there, except in cases of accident or 
misfortune. The sale of liquor in the vicinity of rural 
churches and schools is also wisely prohibited. 

A new act in Colorado forbids the keeping of “ wine 
rooms” into which any female shall be permitted to 
enter, and requires saloons to be closed at midnight 
and on Sundays. 

MORALS. 


In New York the hiring of barmaids is prohibited— 
furnishing one proof, at least, of a reaction against the 
further progress of Anglomania. 

Another New York measure provides for the better 
security of the freedom of religious worship in certain 
public institutions, not including public schools, by 
giving to their inmates the right to enjoy the ministra- 
tions of such denominational ministers or priests as 
they may prefer. This act has been severely criticised 
in certain quarters, but on its face appears to be just, 
and to confirm a constitutional right. 

Georgia follows the good example of other States by 
making indecent or disorderly conduct in the presence 
of females in public places a penal offense. Why not 
use the word ‘“‘women?’’ The word “ female,”’ as de- 
scriptive of women, is to me very offensive. 

Louisiana, after a struggle without parallel in mu- 
nicipal history, celebrates her triumph by prohibiting 
lotteries and all dealings of any kind connected there- 
with within her borders after December 31, 1893, when 
the charter of the famous Louisiana Lottery Company 
will expire. 

That State also encourages societies formed for the 
prevention of cruelty to children and to animals, by 
giving to them a share of all fines imposed by the 
courts by way of punishment for such cruelty, and by 
other acts the employment of children in factories is 
regulated; inveigling girls under seventeen years of 
age into houses of ill-fame is made a felony, and their 
employment in places where their morals are in dan- 
ger of being corrupted is prohibited. 


SOCIOLOGY, ETC. 


Ohio, true to the traditions of her New England an- 
cestry, prohibits barbers from carrying on their busi- 
ness on Sunday. 
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New York provides for a naval addition to ita mili- 
tia force, and Ohio and Iowa have amended their mili- 
tia laws. 

Virginia has provided for copying and preserving 
old historical documeuts in certain counties, and has 
incorporated an association for the preservation of her 
antiquities. South Curolina creates a commission to 
procure and arrange copies of historical doouments in 
England relating to that State, and Iowa has an act to 
promote the collection and preservation of similar 
documents. 

North Carolina has anew statute facilitating changes 
of names of individuals by petition to the clerk of the 
Superior Court. 

Iowa makes provision for a geological survey of the 
State. 

The private detectives of Rhode Island must hereaf- 
ter secure yearly licenses from the city or town author- 
ities, and give bond for the proper discharge of their 
services under pain of fine and imprisonment. 

Labor Day has been set apart asa holiday in South 
Carolina, Georgia, Virginia and Utah Territory, and 
Arbor Day in Georgia and Utah. 

Maryland, for the first time, provides a statutory 
mode of adepting children. 


LABOR. 


Ten hours’ labor in twelve consecutive hours are 
constituted a day’s work on all steam surface and ele- 
vated railroads in New York. In New Jersey fifty- 
five hours per week are authorized, and in Massachu- 
setts, for minors and women, fifty-eight hours. 

Georgia refuses to allow its railroads to require their 
trainmen to make longer runs than thirteen hours, or 
runs aggregating more than thirteen hours in any 
twenty-four hours, and requires railroads to furnish 
discharged employees with written statements of the 
cause of discharge upon request. 

Massachusetts has adopted several measures affect- 
ing labor and laborers. One justly and humanely for- 
bids the employment of women and minors in manu- 
factories betweea the hours of ten o’clock at night and 
six o’clock in the morning. Another defines the cases 
in which employers are liable to make compensation 
for injuries suffered by their employees. Another 
gives to laborers on buildings or works owned by cit- 
ies or towns a right of action against such cities or 
towusto recover any debt for their labor. Another 
statute forbids any person or corporation to coerce or 
compel any person to enter into any agreement, writ- 
ten or verbal, not to join or become a member of any 
labor organization as a condition of employment. An- 
other statute prohibits the deductions of wages of 
weavers except for imperfections in their own work 
first exhibited to them. The last act takes the place 
of the ‘‘ Weavers’ Fines Bill” of 1891, declared uncon- 
stituational in 155 Massachusetts. 

Ohio forbids its railroads from requiring trainmen 
and telegraph operators who have been on duty for fif- 
teen hours to go again on duty until after they have 
had eight hours’ rest, and declares that ten hours shall 
constitute a day’s work. 

New Jersey limits the hours of labor of minors un- 
der eighteen years of age and women from seven to 
twelve and one to six o’clock in each working day, ex- 
cept Saturday, when the hours are fixed from seven to 
twelve. That State also makes criminal the imitation 
of any trade-mark or label adopted by any union of 
workmen for their protection; permits the incorpora- 
tion of trades unions; authorizes the arbitration of 
disputes between employers and unions, though this is 
apparently not made compulsory ; and gives to laborers 
and workmen a lien upon the assets of insolvent cor- 
porations, subject only to mortgages thereon. 

Tennessee requires persons or corporations engaged 








in the construction of railroads or in mining or manu- 
facturing to pay laborers and employees in lawful 
money at regular intervals. 

No children under fourteen years of age in Massa- 
chusetts can now beemployed before six o’clock in the 
morning or after seven o’clock in the evening, or inany 
indoor work during public school hours, unless the 
employer procures an employment ticket in the man- 
ner already provided by law. 


ALIENS AND NON-RESIDENTS, 


Massachusetts, while declaring that any person whose 
property is in danger may, without any limitation of 
his right, callon the regularly-constituted police au- 
thorities of the Commonwealth for protection, pro- 
nounces against what is knownas “ Pinkertonism,’’ by 
forbidding the authorizing of non-residents, other than 
regular emplovees, to assist with arms in the defense of 
property, and prohibits the appointment of non-resi- 
dents as special police officers in cases of emergency. 
The private employment of armed forces is sv likely 
to lead to bloodshed and the destruction of human 
life that the State wisely prohibits such employment; 
but having thus disabled the person whose property is 
endangered from self-protection, the duty of the State 
to afford the necessary protection by itself and its au- 
thorities ought to be earnestly, promptly and effect. 
ively discharged. 

New York has also legislated on the same subject. 

The taking of lobsters within the borders of Massa- 
chusetts by non-residents is forbidden. 

In Texas non-resident aliens are prohibited from 
holding land for more than ten years; on the other 
hand, Colorado has repealed her law preventing non- 
resident aliens from acquiring real estate there. 

MINORS. 

Rhode Island and Colorado have joined the long list 
of other States in prohibiting the sale or gift of ciga- 
rettes to minors, and iu forbidding them to smoke or 
chew tobacco in any form in public places. Iam in- 
debted to the member of the general council for 
Rhode Island for the statement that twenty-four other 
States have enacted similar laws. 

New York requires that all children engaged in the- 
atrical or other public exhibitions shall be licensed 
only after the consent of their parents or guardians has 
been obtained and after other persons interested have 
had an opportunity to be heard. 

The same State has also adopted a law intended to 
prevent children under sixteen years of age accused or 
convicted of crime from being confined or otherwise 
associated with adult criminals. 

Massachusetts provides for the punishment of per- 
sons who maintain boarding-houses for infants under 
two years of age unless licensed by the State board of 
lunacy and charity. 

MARRIED WOMEN. 

Recognizing the spirit of the age, Rhode Island now 
allows married women to sell and convey, and to con- 
tract to sell and convey, their personal estate as if un- 
married, but they are not yet allowed to transact busi- 
ness as traders. 

In South Carolina married women may acquire any 
species of property, and make contracts in the same 
manner and to the same extent as femes sole, but can- 
not become accommodation indorsers or guarantors, 
or make themselves liable to pay the debt of another. 
Husbands are no longer liable for the debts of their 
wives, whether contracted before or after marriage, 
except for the necessary support of themselves or their 
minor children residing with the wife. 

In Iowa life insurance in favor of a wife upon the 
life of her husband not exceeding $5,000 is exempt from 
liability for the debts of the husband. 











230 THE ALBANY LAW JOURNAL. 








Family expenses and expenses for the education of 
children are now chargeable in Colorado upon the 
property of both husband and wife, jointly and sever- 
ally. 

North Carolina requires the private examination of 
married women in acknowledging mortgages upon 
household furniture. 


TRADE AND COMMERCE. 


In Iowa warehouse receipts in the slaughtering or 
packing business are made presumptive evidence of ti- 
tle to the property described therein, both in law and 
in equity, and in Colorado there isa similar act as to 
all warehouse receipts. 

Louisiana abolishes the compulsory inspection of 
flour in commendable deference to the action of the 
United States Circuit Court in declaring its act of 1870 
on that subject unconstitutional. 

Louisiana also prohibits all trusts or combinations to 
control values of merchandise and commodities, but 
seems to except such combinations when made by farm- 
ers and laborers, the apparent result being that farm- 
ers may combine to raise the price of grain, while mer- 
chants may not, and while manufacturers cannot join 
together to raise the price of their products, their em- 
ployees may, by united action, raise the price of the 
Jabor which enters so largely into the cost of such pro- 
ducts. 

The law of New York restricting the liability of 
hotel-keepers for loss of valuables by guests has been 
amended for the better protection of the proprietors. 

In Iowa, Colorado and New Jersey laws have been 
enacted for the protection of trade-marks and labels; 
and New Jersey, by amendment, increases the efli- 
ciency of her Mechanic’s Lien Law, and more effectu- 
ally guards the rights of owners who improve real es- 
tate by erecting buildings thereon. 

Maryland provides means for protecting dealers in 
beer and mineral waters in the use of their bottles and 
for punisbing the pirating of the same. 


ADMINISTRATION OF JUSTICE. 


In Rhode Island all entry and continuance fees and 
all clerk’s fees in the Supreme and Superior Courts 
have been abolished. 

Receivers of the property of judgment creditors 
must, in New York, hereafter be residents of that 
State. 

The mayors of towns and villages in Georgia no 
longer have jurisdiction of civil causes,and books of 
account of business men may be received in evidence, 
not only when the clerk who made the entries is dead 
or inaccessible, but where he is for any reason disqual- 
ified from giving his testimony. 

The most noticeable change however in the law of 
evidence in Georgia, if not in all previous legislation 
on that subject, is a new statute allowing one party to 
acivil action to put the opposite party on the witness 

tand with the privilege of subjecting him toa ‘“ thor- 
ough and sifting examination and with the further 
privilege of impeachment just as though the witness 
had testified in his own behalf and was being cross- 
examined.’ This act seems to mark the final success, 
so far as Georgia is concerned, of the long and persist- 
ent effort begun by Jeremy Bentham in 1802 to oblite- 
rate the old common-law rule that parties to an action 
were not competent witnesses. That rule being founded 
on the false assumption that no one interested in a 
controversy could be expected to testify in derogation 
of hisinterest, or could be made to do so, received its 
first blow from Lord Denman in the English act of 1843, 
named after him,and from Lord Brougham’s acts of 
1846 and 1851, since which time it has been rendered 
practically harmless in the United States by State leg- 
islation. The Georgia act just adopted relieves a 








party from the necessity of making the opposite party 
his own witness and from the consequences resulting 
therefrom. This seems to me to be sound legislation. 

Georgia has made another advance in permitting 
cases involving the hearing of vulgar or obscene testi- 
mony to be heard in private at the discretion of the 
presiding judge. 

In South Carolina medical and scientific works, or 
such parts thereof as may be relevant to the issues in- 
volved, are made ‘“‘ competent and admissible evidence 
to be read before the court or jury, in addition to ex- 
pert testimony, in civil or criminal cases, involving 
questions of insanity or poisoning.’’ I havea decided 
impression against the wisdom or utility of this statute 
so far as it allows the counsel to read from such works 
directly to the jury, and makes the same evidence 
per se. 

A license fee of $20 is now necessary for admission 
to the bar of Colorado, the money thus received to be 
expended in the purchase of books for the Supreme 
Court library. 

Colorado makes new provisions for the compilation 
and publication of the opinions of its Supreme Court. 

In Utah Territory nine jurors may now bring ina 
verdict in civil causes. I feel bound to say, as a result 
of my experience, observation and reflection on the 
subject, that I believe in the old-fashioned and imme- 
morial trial by a jury of twelve good and lawful men, 
and in the unanimity of verdicts. I venture to pre- 
dict that such an innovation, though favored by many 
able and experienced practitioners, will not work well 
or be established in the jurisprudence of the country. 

In Utah also a law has been adopted providing that 
whenever testimony has been phonographically re- 
ported by an official reporter, such report may be used 
upon a subsequent trial or proceeding in the same case 
if the witness is then dead or beyond the jurisdiction 
of the court. 

Another law authorizes suits in forma pauperis. 

In North Carolina a personal representative is re- 
quired to plead the statute of limitations. In that 
State too depositions may now be taken in criminal 
cases. 

The Legislature of Mississippi, putting in force the 
provisions of the new Constitution of 1890, has re- 
adopted tbe judiciary system in force since 1870 with 
few exceptions. Judges are appointed by the gover- 
nor and confirmed by the Senate. The jurisdiction of 
the Supreme Court, with two or three exceptions, is 
appellate only, and is composed of three judges, who 
hold for nine years. Circuit judges and chancellors 
hold for four years only—“a mistake,” as Judge Hill, 
of our general council, truly says. The Circuit Court has 
jurisdiction of law and criminal cases; the chancery 
courts of equity causes and of testamentary matters. 
Many of the details are worked out before the clerk 
and master at rules subject to confirmation by the 
chancellor at chambers or in regular term time. ‘I 
am of opinion,” says Judge Hill, “that we have one of 
the best judiciary systems of which [ have knowledge. 
Under the new Constitution jurors must be qualified 
electors, and must be able to read, write and make the 
ordinary calculations of interest. These educational 
qualifications I adopted in the United States courts 
held by me in the State twenty years ago, and main- 
tained whilst on the bench.” 

Maryland has increased the salaries of all the judges 
in the State, which now range from $3,600 to $4,500 per 
aunum. 

MUNICIPAL CORPORATIONS. 


The volume of the statutes of New York for 1892 is 
crowded with amendments to various city charters, 
Troy and Brooklyn being specially favored. A cur- 
sory examination of the mass relating to Troy sug- 
gests that the immediate future of that city may be 
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watched with interest. Its power of absorption and 
capacity of digestion, as well as its ability to adapt 
itself to new conditions, are evidently to be thoroughly 
tested. 

Massachusetts adopted a general act providing that 
any town containing notless than twelve thousand in- 
habitants may apply for and consent to a city govern- 
ment on the usual representative model. The act fur- 
ther provides articles of government for cities so 
formed. Another act provides for the pensioning of 
members of the fire department in cities having not 
less than seventy-five thousand inhabitants, except the 
city of Boston; and still another provides for the pen- 
sioning of the fire and police departments of that city. 

Ohio has revised and amended her law us to the 
method of making assessments for public improve- 
ments and for the government of cities of the second 
grade. 

Colorado makes municipal corporations subject to 
garnishment in the same manner as private corpora- 
tions. 

Wisconsin considerately directs cities of over one 
hundred thousand inhabitants having paid fire depart- 
ments to set aside one per cent of revenues from 
licenses and one-eighth of money paid in by insurance 
companies under existing laws, to be a pension fund 
for disabled and superannuated firemen and police- 
men, and for the widows and orphans of those who 
die in the service. 

In New Jersey the Legislature has passed an act 
which has excited much comment and adverse criti- 
cism in that State. By it all controland care of streets, 
sewers and water-works are taken out of ths hands of 
common councils, boards or other authorities in cities 
having between fifty thousand and one hundred thou- 
sand inhabitants, and lodged in boards of public works 
provided forin the act. These boards, consisting of 
five members, are to be appointed by the mayor, and 
are not to include more than three members of the 
same political party. This political limitation has not 
thus far saved the boards from being charged with po- 
litical bias. 

PRIVATE CORPORATIONS. 

The law of New York requiring stock corporations 
to make annual reports to the secretary of State has 
been amended in such a way as to make this duty even 
more stringent and onerous than hitherto. 

That State now authorizes benevolent orders to 
form corporations for the acquisition of real property 
and the erection and maintenance of buildings thereon 
for their use. 

Georgia now has laws providing for the incorpora- 
tion of banks and their regulation; and also one to 
prevent “ pooling ’’ by insurance companies; and an- 
other regulating what they term ‘‘inter-State building 
and loan associations.”’ 

In Massachusetts laws have been passed relating to 
the admission to the State of fraternal beneficiary organ- 
izations, and of corporations paying only disability and 
death benefits, and excluding such associations unless 
organized or admitted as provided in the act; also lim- 
iting single risks of mutual boiler insurance companies 
to one-tenth of their net assets; facilitating the chang- 
ing of corporate names, and relating to the enforcement 
of liability of shareholders in trust companies whose 
capital stock has become impaired. 

New Jersey has adopted a law providing means by 
which corporations existing under her general corpora- 
tion law may modify, change or alter their original 
certificates of incorporation in whole or in part, the 
amended certificate being deemed to have been filed 
and recorded as of the date of filing and recording the 
original, provided that no actions pending or rights ac- 
crued shall be affected, or the total authorized capital 
stock increased or decreased. 





That State also amends its laws so as to require but 
one director of a corporation to reside in the State, 
and allows corporations to do business outside of the 
State, although their charters do uot so provide, but 
still requires them to have an office within the State. 

The insurance laws of lowa have been amended so 
as to allow of the insuring of employers against loss by 
accidents caused by the act of an employee or occur- 
ring in the transaction of their business, or from the 
operation of machinery, and forthe insuring against 
loss by the rupture or explosion of steam boilers. 

In Colorado new provision is made for amending the 
articles of incorporation of corporations organized un- 
der its laws; and provision isalso made for the incor- 
poration and regulation of trust companies. 

In Colorado a statute enacts that foreign corpora- 
tions cannot be liquidated or reconstructed unless the 
rights, shares and interests of its citizens are protected 
and their stock interest fully recognized in its original 
condition, without diminution in number, amount or 
face value. Just what this unique measure of home 
protection means, or what it will accomplish must be 
left to judicial solution and experience to deter- 
mine. 

Maryland requires all trust, safe-deposit and guar- 
anty companies to report twice a year to the State 
treasurer, and deposit with him a percentage of their 
capital stock. 


RAILROADS AND RAILROAD COMMISSIONS. 


The laws of New York concerning railroads have 
been revised and consolidated. 

Georgia has amended its railroad commission law by 
extending its powers of prosecuting violations of the 
rules and regulations of the commission, by authoriz- 
ing the commission to investigate facts affecting 
through rates and toreport them to the Inter-State 
Commerce Commission at Washington. The field of 
supervision of the commission is also enlarged so as to 
include express and telegraph companies. That State 
has also enacted laws regulating railroads as to the 
sale of tickets on connecting roads, and providing 
equal accommodations and separate cars for white and 
colored passengers. Railroads are also made subject 
to municipal taxation. A general law for the incorpo- 
ration of railroads has also been adopted. 

Massachusetts authorizes railroads now operated by 
steam power to use electricity as a motive power; re- 
quires them to maintain crossings which give access to 
lands cut off by their tracks; directs them to provide 
mileage tickets; abolishes grade crossings at particular 
places; and forbids, as does South Carolina, railroads 
to issue to any State officer free passes or any ticket at 
less than the ordinary price. 

The railroads of Ohio may now borrow money upon 
mortgage in cases where heretofore they have been 
authorized to issue preferred stock. The act specifies 
the purposes for which bonds may be issued, and is 
liberal in its provisions. 

Stockholders in Ohio railroads who refuse to assent 
to their consolidation with other roads are entitled to 
receive the highest market value for their stock, which 
may be ascertained by arbitration. 

Penalties are prescribed for overcharging for trans- 
portation of freight or passengers, for switching and 
for transporting cars of other companies. Connecting 
railroads are required to transport each other’s cars, 
and rates for switching are prescribed. 

In Iowa the laws relating to its railroad commission 
have been amended by making the schedule of joint 
rates prima facie evidence that the rates therein fixed 
are reasonable and just maximum rates, and by re- 
quiring common carriers to furnish additional reports 
when required by the commission. 

Taxes voted in aid of railroads in that State cannot 
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exceed five per cent of the assessed value of property in 
the municipality giving its aid. 

Virginia follows the example of sixteen or seven- 
teen other States in adopting a statute for the regula- 
tion and control of common carriers containing the 
usual provisions as to the long and short haul, rebates, 
drawbacks, undue preference, interchange of traffic, 
publication of rates, false billing, eto. 

I am informed that the recent legislation in Missis- 
sippi is unfavorable to railroads and to corporations 
generally, but [have been unable to obtain the acts 
themselves. Proper restrictions and limitations upon 
the powers and management of corporations are wise 
and generally necessary for the best interests of the 
corporations themselves, as well as of the people of the 
State, but what is wisdom in such legislation seems to 
be attainable only by experience and by a careful 
study of past legislation in other communities and of 
its results. 

Maryland has extended the time within which, un- 
der existing laws, railroads must discontinue the use 
of stoves in carsto February 1, 1894. 


—_—__e__—__ 


ATTORNEY AND CLIENT—CHAMPERTY— 
WHAT CONSTITUTES. 
OHIO SUPREME COURT, JUNE 20, 1892. 
REECE V. KYLE. 

An agreement between client and attorney, by which, in con- 
sideration of an assignment to the attorney of a judg- 
ment obtained by him for the client, the attorney agrees 
to render legal services in an effort to collect the judg- 
ment, to advance costs and expenses in the first instance, 
one-half to be repaid by the client in case of failure, and 
the net proceeds of the judgment, in case of success, to 
be equally divided, is not without consideration, nor un- 
lawful on the ground of champerty, and if otherwise valid 
will be enforced. 


Little & Spencer, Alfred Yapel and A. Reece, for 
plaintiff in error. 


Charles H. Kyle, F. L. Magruder and Ramsey, Max- 
well & Ramsey, for defendant in error. 


Spear, C. J. The real question is whether or not 
the contract, as explained by the other evidence, is 
without consideration, illegal and void. As a first step 
at the trial plaintiff sought to contradict and vary the 
terms of the written instrument by parol evidence, 
and for this purpose called McMillan the assignor. The 
witness testified that he received no consideration 
whatever for the assignment of the judgment. In the 
light of his further testimony it is fair to assume that 
he meant by this only that he received no money con- 
sideration, and that nothing was actually paid to him, 
for be proceeded then to state that the valuable servi- 
ces rendered and to be rendered, referred to in the 
agreement, formed no part of the consideration for 
the assignment. This statement, taken in connection 
with the whole testimony of the witness, is after all 
but an opinion, the stating of a conclusion of law. He 
stated further that the agreement was entered into on 
the afternoon of November 9, and that before noon on 
that day he had made a complete settlement with 
Reece, as the receipted bill would show. The bill re- 
ferred to (which covers several pages, extends over 
four years of time and contains a large number of 
items) is receipted thus: ‘‘ Rec’d payment of all above 
accounts.’" This isa complete settlement of the items 
in the bill; it does not purport to bea settlement in 
full of all claims. Nor is it pretended that Reece had 
been paid his fees for obtaining the judgment save as 
appears by the bill. 





Among the items we tind one for $10, which is a spe- 
cific charge for services in the suit against the West 
Hamilton Company. It is possible that another 
charge of like amount is intended for services in this 
case, but if so the two together would be an exceed- 
ingly meager charge, and wholly out of proportion to 
the probable work and the amount involved. By rea- 
son of some misunderstanding, as it appears, Reece 
was not present at the trial. This left the plaintiff op- 
portunity to give uncontradicted proof and make the 
best case possible. Had McMillan been possessed of 
facts which would impeach the writing, as to services 
past and to come, it is presumed he would have stated 
them; at least nothing prevented. No proof was 
offered by defendant, and so we have a question upon 
the uncontradicted evidence of plaintiff. The proof 
actually made, we think, is not of that high character 
required to overcome the statements of the written 
agreement, signed by the parties, as to past and future 
services, and the presumption that, under all the cir- 
cumstances as shown, there was at the time an under- 
standing between them that Reece still had an unsat- 
istied claim for services in procuring the judgment, 
and that he had such claim in fact. 

This then was the situation: Reece had an unsatis- 
fied claim for fees in obtaining a judgment for McMil- 
lan. His relation as attorney, as to that judgment, 
had not terminated. His claim gave him an equitable 
interest in the judgment anda lien upon it. It was of 
uncertain value. McMillan was impecunious, and in 
factinsolvent. He had not the means to then prose- 
cute further, and aside from that was disinclined to 
do so, because several stockholders of the Hydraulic 
Company were his relatives, and hence he wanted to 
dispose of the judgment. Reece was willing to take 
an assignment of it, coupled with the obligation to 
proceed to enforce collection by action against the 
stockholders, within his discretion, at hisown expense 
in the first instance, but if not made by the anticipated 
proceeding, then one-half the expense to be repaid by 
MeMillan, and the net proceeds, if successful, to be 
equally divided. The effect of the assignment, if legal, 
wss to make them joint owners of the judgment, the 
legal title being in Reece. If the parties could not le- 
gally enter into such a contract, then the judgment of 
the Circuit Court is right; if they could, it should be 
reversed. There is no question of fraud as between 
debtor and creditor, nor of undue advantage or bad 
faith between attorney and client in the case, nor can 
we assume, considering the doubt as to the collecti- 
bility of the judgment, and the character of the pro- 
ceeding which it would be necessary to prosecute and 
maintain in order to enforce it, that the contract was 
unreasonable. 

The contract is assailed as being without considera- 
tion and champertous. If the agreement was illegal, 
because champertous, then there was no consideration 
and the contract was void. So there is at last but one 
question, and that is: Willa promise by an attorney 
to render legal services in an effort to collect a judg- 
ment, for obtaining which the attorney has not been 
fully paid, and to advance costs and expenses in the 
first instance, one-half to be repaid by the client in 
case of failure, form, as between attorney and client, 
a valid consideration to support an assignment of a 
judgment, the net proceeds of which are to be equally 
divided in case of success? ‘* Maintenance’? is defined 
to be an officious intermeddling in a suit that no way 
belongs to one, by assisting either party, to the dis- 
turbing of the community by stirring up suits; 
‘“*champerty,” a species of maintenance, being a bar- 
gain with a party to divide the land or other matter 
sued for between them,if they prevail in the suit, 
which the champertor undertakes to carry at his own 
expense; though ifa man have any interest, however 
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slight, in the subject of the matter about which the 
suit is to be brought or is depending, the aid given has 
been held not to be maintenance. Statutes in relation 
to maintenance and champerty were first enacted in 
England at an early day. Additional legislation was 
found necessary during the reigu of Henry VIII. It 
was common then for nobles and other powerful men 
to take transfers of pretended rights in action, especi- 
ally of lands, from persons not in possession, and 
prosecute them, to the great oppression of the weak. 
Juries were made up, in large part, of the dependents 
of such men, and the processes of law were thus con- 
verted into engines of oppression. The statute of 32 
Henry VIII, chapter 9, recites that ‘‘the kiug, our 
sovereign lord, calling to his most blessed remembrance 
that there is nothing within this realm that conserveth 
his loving subjects in more quietness, rest, peace and 
good concord than the due and just ministration of 
his laws, and the true and indifferent trials and issues, 
as been to be tried according to the laws of his realm, 
which his most royal majesty perceiveth to be greatly 
hindered and letted by maintenance, embracery, 
champerty, subornation of witnesses, sinister labour, 
buying of titles and pretended rights of persons not in 
possession, whereupon great perjury hath ensued, and 
much inquietness, oppression, vexation, troubles, 
wrongs and disinheritance hath followed among his 
most loving subjects, to the great displeasure of Al- 
mighty God, the discontentation of his majesty, and 
to the great hindrance and let of justice within this 
his realm.” The buying of pretended titles by those 
not in possession, and acts of champerty and embrac- 
ery, were by this statute forbidden, under penalty of 
sweeping forfeitures of lands, the one-half to go to 
“the king, our sovereign lord,’’ to relieve, it may 
be respectfully presumed, the ‘*‘ discontentation ”’ re- 
ferred to. 

That there was necessity for such statutes the his- 
tory of that time, as gathered from Hume and other 
historical writers, as well as from law writers, suffi- 
ciently shows. Hume says: * Instead of their former 
associations for robbery and violence, men entered 
into formal combinations to support each other in law- 
suits, and it was found necessary to check this iniquity 
by act of Parliament.’’ And speaking of the subject, 

Joke says: ‘* Nothing in action, entry or re-entry can 
be granted over, for so under color thereof pretended 
titles might be granted to great men, whereby right 
might be trodden down and the weak oppressed.”’ 
Rights in action were forbidden to be transferred, 
‘lest justice should fail and oppression result.’’ But, 
as methods of judicial procedure improved, and a 
firmer and purer administration of justice was at- 
tained, and popular rights received wider recognition, 
the mischiefs complained of became less apparent, and 
the enforcement of such statutes became of less and 
lessimportance. Then followed judicial modifications 
and exceptions to the sweeping inhibition of the stat- 
utes. Exception was made where the person main- 
taining and the suitor stood in some social relation, as 
that of relatives by consanguinity or affinity, master 
and servant or landlord and tenant. Other exceptions 
are adverted to by Mr. Justice Buller in Muster v. 
Miller, 4'T. R. 340, 341 (1791), as follows: ‘It is laid 
down in our old books that for avoiding maintenance 
a chose in action cannot be assigned or granted over 
to another. The good sense of that rule seems to me 
to be very questionable, and in early as well as modern 
times, it has been so explained away that it remains, 
ut most, only an objection to the form of the action in 
any case. * * * It is curious, and not altogether 
useless, to see how the doctrine of maintenance has 
from time to time been received in Westminster Hall. 
At one time not only he who laid out money to assist 
another in his cause, but he that by his friendship or 





interest saved him an expense which he would other- 
wise be put to, was held guilty of maintenance. Nay, 
if he officiously gave evidence it was maintenance, go 
that be must have a subpoena or suppress the truth. 
That such doctrine, repugnant to every honest feeling 
of the human heart, should be soon laid aside, must be 
expected. Accordingly a variety of exceptions were 
soou made, aud among others it was held that if a per- 
son has any interest in the thing in dispute, though on 
coutingency only, he may maintain an action onit. 2 
Rolle Abr. 115. * * * Soan assignment of achose 
in action has been held a good consideration fora 
promise. 1 Rolle Abr. 29; Sid. 212, and T. Jones, 222, 
and lastly, by all the judges of England in Mouldsdale 
v. Birchall, 2 Wm. BI. 820, though the debt assigned 
was uncertain. After these cases we may venture to 
say that the maxim wasa bad one, and that it pro- 
ceded on a foundation which fails.” 

Among the reforms in England may be mentioned 
theenactment of statutes for the limitation of actions, 
the statute of frauds, the extension of the action for 
malicious prosecution, and that for awarding costs 
against unsuccessful parties, all of which have been 
passed since the acts relating to maintenance. These 
changes have contributed materially to the discour- 
agement of groundless and vexatious litigation, and it 
has resulted that the law of maintenance, as originally 
understood ana enforced in England, has been essen- 
tially modified, and is said by Story (Cont., $711) ‘‘ to 
be now confined to cases where a stranger, having no 
interest in the suit, improperly, for the purpose of 
stirring up litigation and strife, encourages others to 
bring actions, or make defenses which they have no 
right to make,” citing Lord Abinger in Findon v. Par- 
ker, 11 Mees. & W. 675. 

In several of the States of the Union statutes have 
been passed making maintenance in varying forms un- 
lawful, while in other of the States the doctrine is 
scarcely recognized even by the courts. No statute 
similar tothe English statutes has ever been enacted 
in Ohio. Champerty has however been the subject of 
judicial inquiry, and has been held to avoid contracts 
in which it was present. In Key v. Vattier, 1 Ohio, 
132, the vice of the contract was that the attorneys 
were to save and keep the client harmless from all 
costs and charges, and no compromise was to be made 
except the attorneys join init. In Weakly v. Hall, 13 
Ohio, 167, the debt was released by the creditors to the 
debtor, after assignment by him under an agreement 
by which the assignee, not a lawyer, engaged to collect 
the claim in the assignor’s name, to employ counsel, 
advance all money, procure bail, etc., reimburse him- 
self for his allowances from the proceeds when col- 
lected, and receive a portion of the avails for his com- 
pensation, and the court held the release effectual, al- 
though suit had been commenced and money expended 
in accordance with the contract. In Stewart v. Welch, 
41 Ohio St. 483, by a divided court, it was held that a 
contract whereby the claim was assigned to Welch, 
who brought suit in his own name, could not be en- 
forced, it appearing that the contract was made 
for the purpose of carrying on litigation without ex- 
pense toand free from control of the assignor, who 
was to receive nothing except a share of the re- 
covery. 

It will be noted that there are important distinctions 
between these cases and the case at bar. In each case 
the suit was to be prosecuted wholly without cost or 
expense to the original owner of the claim, and it does 
not appear that the party maintaining the contract had 
any interest in or claim upon the cause of action other 
than that given by the assignment. So that, for the 


purpose of nullifying the contract between McMillan 
and Reece, we are asked to take a step in advance of 
previous decisions. 


Ought this to be done? 
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It is difficult at best to reconcile the strict law of 
maintenance and champerty with our ideas of the 
rights of property, and the right of the citizen to con- 
tract. Among the fundamental rights is the right to 
acquire, possess and dispose of property. The right of 
disposition necessarily inheres in the right of owner- 
ship. We are taught that a chose in action is as much 
property as a thing in possession, and that in this day 
the right to dispose of such property is as high and free 
from doubt as isthe right to sell the horse or farm of 
which the seller has manual possession. And if one 
may lawfully dispose of such property, why may he not 
dispose of it upon such terms as to him may seem ad- 
vantageous? That the consideration received by Mc- 
Millan is a promise by Reece cannot be fatal to its le- 
gality. [t would be conceded that McMillan might 
have assigned his judgment upon Reece’s written 
agreement to dig a ditch or plowa field or build a 
house. So too Reece might have agreed to sell his le- 
gal services for a promise by McMillan for some labor 
or service on his part. And yet, while either can pur- 
chase of the other, there appears, under the early de- 
cisions, an insuperable objection to the valuable thing 
which each has being the subject of barter between 
them. Upon reason the objection would seem to lack 
substance. It has been based upon grounds of public 
policy. 

Of course if a proposed contract is clearly against 
public policy, the courts will say it cannot be entered 
into. But why, applying this test, should we limit the 
subject of contracts for compensation otherwise than 
by discriminating against transactions which are pro- 
hibited by statute, or are immoral or hurtful in their 
nature, in the sense of coutravening some established 
interest of society? That contracts similar to the one 
at bar were regarded dangerous three or four hundred 
years ago is not a powerful reason for so regarding 
them now, when we consider that social conditions, 
aud the law in other important respects, have under- 
gone radical changes. Fortunately the condition of 
society to-day is on a higher plane than in the chaotic 
times of Henry VIII, our judicial methods are more 
enlightened, and the day of combinations among the 
powerful to oppress the weak in the courts has gone 
by. 

It will be borne in mind that great scrutiny was 
given in England to the acts of counsellors and attor- 
neys, because of the peouliar relation which the law 
placed those officers in with regard to their clients. 
The former were incapacitated to muke any contract 
for compensation with the client, though they might 
accept a gratuity, while the latter might make such 
contract only as the law had made for him in fixing 
for every service a corresponding fee. A contract 
therefore between a counsellor or attorney and his 
client, fora share of the thing in suit, would have been 
invalid on this ground as well as others. No such 
strictness ever obtained here. Our laws bave always 
recognized the right of either to compensation for his 
legal services in areasonable amount, either on a quan- 
tum meruit or upon special contract. Beyond this the 
propriety of accepting compensation by way of a fee 
contingent upon the event of the suit, and payable out 
of the thing recovered, has been recognized; also the 
advancing by the attorney, for the benefit of the client, 
of funds in payment of costs and necessary incidental 
expenses. Indeed such advances by the attorney in 
the progress of litigation are so common that to de- 
nounce the practice as improper would be to condemn 
the daily acts of the most honorable members of the 
profession. Wylie v. Coxe, 15 How. 415; Stanton v. Em- 
brey, 98 U.S. 548; Allard v. Lamirande, 29 Wis. 502; 
Newkirk v. Cone, 18 Il. 449; McDonald v. Railroad Co., 
29 Lowa, 171; Quint v. Mining Co., 4 Nev. 305. This, 
upon the idea of duty on the part of the profession to 














investigate the claims, and give professional aid in re- 
dressing the wrongs, of the indigent who have been 
injured, for in this way many poor people are enabled 
to obtain justice where, without such aid, they would 
be remediless. And it has been considered that there 
is no practical distinction between such an arrange- 
ment and one where counsel undertake, for an agreed 
fee, to be paid in the future, the prosecution of a case 
for a client so poor that unless the cause be gained the 
attorney could not possibly realize any compensation 
whatever. That acontract of the latter kind is legal 
was held in Moore v. Trustees, 9 Yerg. 119. 

As before stated, we have never had in Ohio any 
legislation upon that phase of maintenance kuown as 
“champerty.” But the evil of stirring up suits and 
controversies, whereby persons should be defrauded 
or injured, was early the subject of legislatiou. By 
the act of February 10, 1824, the encouraging, exciting 
and stirring up of any suit, quarrel or controversy, be- 
tween two or more persons, by certain named officers, 
including attorneys and counsellors at law, with intent 
to injure such persons, was made an offense punishable 
by fine of not more than $500, and liability to the party 
injured in treble damages, which as to the penal sanc- 
tion is the law to-day. It would seem that the terrors 
of this act would be sufficient to protect the people 
from any vestige of the evil tendency to combinations 
by the strong to injure the weak by oppressive litiga- 
tion. 

The conduct of attorneys is subject to proper scru- 
tiny by the courts. The maintenance of a high char- 
acter for dignity and integrity on their part is essential 
to the security of the community, and the due admin- 
istration of justice. Any infraction of the letter of 
this statute would entail its penal consequences upon 
an offending attorney, and the courts would not hesi- 
tate to hold void any contract violative of its spirit, 
whether coming within the strict letteror not. So too 
the courts have been, and continue to be, careful not 
to sanction contracts which appear to encourage ,a 
gambling spirit, one leading to the prosecution of pre- 
tended or obsolete claims, for a possible high reward. 
And any thing like sharp practice, or the taking of un- 
due advantage by the attorney of the confidence or 
necessities of the client, would meet with no favor nor 
mercy at the handsof the courts. At the same time 
it would not be wise to carry rules adopted originally 
for the purpose of preventing the powerful from op- 
pressing the weak, by groundless suits iv the courts, 
to the extent of hindering the weak in efforts to avail 
themselves of lawful remedies agaiust the powerful, 
now that the conditions making the ancient rules nec- 
essary have substantially disappeared, and new condi- 
tions arisen, by reason of which it has become the in- 
terest of the powerful to embarrass and hinder the de- 
pendent and weak from obtaining speedy justice in the 
courts. 

Nor would it be judicious to extend arbitrarily those 
rules which say that a given contract is against public 
policy, for men of full age and competent understand- 
ing ought to have the utmost liberty of contracting. 
Their contracts, when entered into freely and volun- 
tarily, should be held sacred, and should be enforced 
by the courts, for it is a paramount public policy that 
courts should not lightly interfere with the freedom of 
contract. Sir G. Jessel, in Printing Co. v. Sampson, 19 
Kq. 462. It is much more easy to denounce, in general 
and sweeping terms, contracts said to involve cham- 
perty, as ** odious” and “‘ worthy only of the severest 
condemnation,” than it is to point out wherein it is 
wrong to make an effort, under the circumstances dis- 
closed in the case at bar, to enforce a claim solemnly 
adjudicated by a court to be just and legal, by one who 
has an interest in the judgment because of services 
rendered in obtaining it. It is difficult also to per- 
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ceive how such a proceeding would contravene any es- 
tablished interest of society, or tend to corrupt the 
fountains of justice, or bring the legal profession into 
disrepute. 

Decisions by courts of other States have been cited. 
We have examined them. Many are based upon stat- 
utes and have but little bearing in this State. Others 
are in conflict and cannot be reconciled. The holding 
in the recent case of Pennsylvania Co. v. Lombardo 
(Ohio), 29 N. E. Rep. 573, recognizes the doctrine that 
achampertous agreement is against public policy and 
void. Asit is not stated what will constitute cham- 
perty in an agreement, it is to be inferred that the doc- 
trine is governed by previous holdings, and the point 
determined is that whether the contract between 
Lombardo and his attorney was shown to be champer- 
tous or not, his claim against the railroad company 
was not affected by it. It is not necessary, in order to 
dispose of the present case, to unsettle the Lombardo 
Case, nor any of the previous decisions of this court, 
and there isno purpose todo so. Nor is it necessary 
to formulate any new ruleon the subject. Each case 
as it presents itself may be safely left for disposition 
on its own peculiar facts. We are not however dis- 
posed to go further in enforcing the ancient rules than 
the decisions by this court have heretofore gone. In 
the present case, if the contract rests upon a consider- 
ation which the law will sanction—and for reasons 
heretofore stated we think it does—there would seem 
to bean end of the inquiry. The promise to advance 
costs in the first instance is neither illegal nor im- 
proper, and the agreement to pay one-half the costs by 
Reece was no more than, being owner of one-half the 
judgment, he was, in fairness and equity, bound to 
do. We conclude that the contract has not been shown 
to be wanting in consideration or otherwise invalid. 
Other questions were raised by plaintiff in error, but 
we do not regard them of sufficient importance to war- 
rant discussion. 

It follows that the judgment of the Circuit Court 
should be reversed and the petition dismissed. 


———_»—___——_ 


STATUTE OF LIMITATIONS—ACKNOWLEDG- 
MENT OF DEBT—RIGHTS OF MORTGAGEE 
AGAINST PURCHASER. 


SUPREME COURT OF CALIFORNIA, NOV. 28, 1883. 


BIDDEL V. BRIZZOLARA. 


An acknowledgment by a mortgagor to a stranger of the ex- 
istence of the debt secured by the mortgage, without an 
express promise to the mortgagee to pay such debt, will 
not prevent the bar of the statute of limitations from ap- 
plying in asuit to foreclose the mortgage. 

A mortgagee is not entitled to the benefit of a contract be- 
tween the mortgagor and a purchaser of the mortgaged 
premises, to pay off the mortgage as a part of the pur- 
chase-money, except in so far as he may be subrogated to 
the rights of the mortgagor, so that, if the contract of 
sale between the mortgagor and such purchaser be re- 
scinded before suit to foreclose the mortgage, the mort- 
gagee has no recourse against the purchaser. 


Venable & Scott and Craig & Meredith, for appel- 
lant. 


W. J. Graves and J. M. Wilcoxon, for respondents. 


McKinstry, J. The court below sustained the de- 
fendant’s demurrer to the complaint. The defendant 
by his demurrer, among others, took the objection 
that the cause of action alleged in the complaint was 
barred by the statute of limitations, and the objection 
that the complaint did not contain a statement of a 
eause of action. The complaint contains the allega- 





tion: ‘So late as the 28th day of June, 1880, * * * 
the defendant, Bartolo Brizzolara, by au instrument 
in writing signed by him, acknowledged said mort- 
gage indebtedness, and that the same was a lien on 
said mortgaged property.”” To establish a new con- 
tract, made after the statute has run, there must be a 
promise to pay, oran acknowledgment from which a 
promise is necessarily implied. Biddle v. Brizzolara, 
56 Cal. 374. It is very certain that an actual promise 
can only be made to the creditor, and it follows that 
the acknowledgment from which the promise is to be 
inferred must be made to the creditor. An admission 
to a stranger of the existence of the debt cannot be 
construed an acknowledgment to the creditor such as 
indicates an intention on the part of the person mak- 
ing the admission to hold himself bound to pay, nor is 
it expressive of his willingness to pay. ‘‘An unquali- 
fied acknowledgment to a stranger willjnot take a case 
out of the statute, or constitute a good cause of ac- 
tion.’’ Trousdale’s Adm'r v. Anderson, 9 Bush, 276. See 
Kyle v. Wells, 17 Penn. St. 286; Taylor v. Hendrie, 8 Nev. 
243. Treating the complaint as a bill for the foreclosure 
of the mortgage,the action was barred by the Code lim- 
itation of time within which suchan action may becom- 
menced. In the contract of sale of the mortgaged 
premises from Bartolo Brizzolara to Roberts, the con- 
sideration of the sale is thus stated: ‘“ That the con- 
sideration of said sale is as follows: Eleven thousand 
dollars in gold coin, to be paid as follows: The party 
of the second part assumes a mortgage on said prop- 
erty held by Phillip Biddel, principal and interest 
amounting to $6,090, and assumes to pay the county 
and State taxes on said property for the current year, 
amounting to $136, and this day pays to the party of 
the first part the sum of $1,000 in cash, the receipt 
whereof is hereby acknowledged by the party of the 
first part, and the balance of such purchase-money, 
$3,774.50, is secured to be paid by a promissory note of 
this date, payable on the 5th day of November, 1878.” 
The complaint alleges that Roberts, prior to the com- 
mencement of this action, reconveyed the mortgaged 
property to Bartolo Brizzolara, the mortgagor. It is 
urged by appellant that, although the statute of limi- 
tations may have run against the mortgage debt, the 
plaintiff is entitled to a decree for the sale of the mort- 
gaged premises, and to a personal judgment for any 
balance of the mortgage debt unsatisfied by applica- 
tion of the proceeds of the sale, against Bartolo Briz- 
zolara, as successor in interest of Roberts, and that, as 
the promise of Roberts was made within four years be- 
fore the commencement of this action, the plea of the 
statute is not well taken against the action as an ac- 
tion on such promise. There is no averment in the 
complaint that Bartolo, by reason of uny language in 
the reconveyauce from Roberts or otherwise, ever 
promised the latter to pay the mortgage. It was held 
in New York the liability to the mortgagee of the 
grantee of the mortgagor, who assumes and agrees to 
pay the mortgage, arises out of the broad doctrine that 
when one makes a promise to the benefit of a third 
person, the latter may maintain an action upon it. 
Burr v. Beers, 24.N. Y.178. But the case last cited 
was an action at law, and Denio, J., says there was 
abundant authority to the point that the right toa 
personal judgment for a deficiency against the grantee 
of the mortgagor was not based in the previous chan- 
cery decisions in New York upon the notion of a di- 
rect contract between the grantee of the equity of re- 
demption and the holder of the mortgage, but upon 
the principle that the undertaking of the grantee to 
pay off the incumbrance is a collateral security ac- 
quired by the mortgagor, which inures by an equitable 
subrogation to the benefit of the mortgagee. He pro- 


ceeds to say that the common-law judgment in the 
case then before the court obviously could not be sus- 
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tained by reference to the doctrine of courts of equity. 
He adds, if the judgment could be sustained at all it 
must be upon the broad principle that if one person 
make a promise to another, for the benefit of a third 
person, the third person may maintain an action on 
the promise. He admits that upon that question there 
has been a good deal of conflict of judicial opinion, and 
that the cases supposed to create a direct obligation 
from the purchaser of the equity of redemption to the 
mortgagee ‘‘ are doubtless subject to some of the crit- 
icisms which have since been applied to them. Some 
of the opinions were pure obiter dicta, and in others 
the case, though presenting the point, was decided on 
other grounds. * * * Finally the question came 
squarely before this court in Lawrence v. Fox, 20 N. 
Y. 268, and we there held, with hesitation on the part 
of a portion of the judges who concurred, while others 
dissented, that the action would lie. Wemust there- 
fore regard the point as definitely settled, so far as the 
courts of this State are concerned.’’ In view of the 
very able and exhaustive examination of the cases by 
Mr. Justice Comstock, in his dissenting opinion in 
Lawrence v. Fox, we can give but little persuasive 
effect to the judgments in that case and in Burr v. 
Beers. 

The doctrine of Burr v. Beers—which has not been 
generally approved—can have no place in courts of 
equity, where the right of the mortgagee to take a de- 
cree against the grantee personally, for a balance un- 
satistied by the sale of the premises mortgaged, has 
been placed upon different ground. The case at bar is 
not an action at law. The framework of the complaint 
is that of an equitable pleading, and the prayer is for 
a sale of the premises, and for a personal judgment for 
deficiency against the defendants, Bartolo Brizzolara 
and Austin Roberts, etc. Indeed under our Code an 
independent action at law cannot be maintained fora 
debt, whatever its form, secured by mortgage. Code 
Civ. Pro., § 720. 

It has distinctly been decided by the Supreme Judi- 
cial Court of Massachusetts that no action at law by 
the mortgagee lies on a promise made to the vendor, 
by the purchaser of an equity of redemption, to as- 
sume a mortgage on the premises, and tu pay the mort- 
gage note. Mellen v. Whipple, 1 Gray, 317, 324. The 
court in that case say that certain expressions used by 
Lord Holt in Yard v. Eland, 1 Ld. Raym. 368, and by 
Buller, J., in Marchington v. Vernon, 1 Bos. & P. 101, 
note, to the effect that ‘‘on a promise, not under seal, 
made by A. for a good consideration to B., to pay B.’s 
debt to C., C. may sue A.,”’ had been transferred into 
various text-books, as if it were a general rule of law. 
But Mr. Justice Metcalf remarked that the maxim re- 
quired great modification, because it expresses rather 
an exception to a general rule than the rule itself, and 
adds that, by recent decisions of the English courts, 
the operation of the rule or maxim is restricted within 
their narrower limits, and the general rule to which it 
is an exception is now more strictly enforced. ‘That 
general rule is, and always has been, that a plaintiff in 
an action on a simple contract must be the person 
from whom the consideration of the contract actually 
moved, and that a stranger to the consideration can- 
not sue on the contract. The rule is sometimes thus 
expressed: There must be a privity of contract be- 
tween the plaintiff and defendant, in order to render 
the defendant liable to an action, by the plaintiff, on 
the contract,’’ citing cases. The learned judge then 
proceeds to classify the exceptions to the general rule, 
and the court are quite certain that the promise to the 
mortgagor by the parchaser of the equity of redemp- 
tion, to pay off a mortgage, does not constitute an ex- 
ception. The classification of the Massachusetts court 
may not be exhaustive, but if there be other excep- 
tions they must be such as stand upon a like footing of 








reason and justice with those enumerated. For con- 
venience the classes of exceptions may be summarized : 
First, those in which the action for money had aud re- 
ceived may be maintained, where a debtor has put 
money or property as a fund into the hands of one 
who has promised to pay the debt of him from whom 
he has received the fund (but see Weston v. Barker, 12 
Johns. 282); second, where promises have been made 
to a father or uncle for the benefit of a child or nephew. 
The Supreme Court of Massachusetts were very confi- 
dent that the case Mellen v. Whipple did not come 
within any recognized exception. The defendant there 
—the purchaser of the equity of redemption—had no 
money which in equity and good conscience belonged 
to the plaintiff, the mortgagee. No funds of the mort- 
gagor, property, money or credit, had been put into 
the defendant’s hands for the purpose of meeting the 
plaintiff's claim on the mortgagor. The sale of the 
equity of redemption did not lessen the plaintiff's se- 
curity for the mortgagedebt. (A different reason is 
given by the Massachusetts court, but it is equally true 
in the case at bar that the sale of the mortgaged prem- 
ises did not lessen the plaintiff's security. Except for 
the limitation pleaded, he retained a right toa decree 
for asale of the mortgaged premises and to judgment 
over for any deficiency.) There was (and is here) no 
nearness of kin between the parties. It was held in 
Mellen v. Whipple that the mortgagee could not main- 
tain an action at law against the purchaser, because 
there was nothing in the nature of the transaction to 
take it out of the general rule in the cpinion recited. 
The doctrine of courts of equity with reference to the 
liability of the grantee of the mortgagor is very clearly 
set forth in the cases cited by Mr. Jones in his work 
on Mortgages (338 740, 770), and especially in Crowell v. 
Hospital, 27 N. J. Eq. 650. In the case last referred to 
it was said that a stipulation in a deed of conveyance 
inter partes, that the grantee shall assume and pay a 
prior mortgage on the premises, is a contract with the 
grantor simply for his indemnity, and will not be re- 
garded in law or equity as a contract with the mort- 
gagee or for his benefit. And in Halsey v. Reed, 9 
Paige, 446, where the purchaser assumed the bond and 
mortgage, and there was a recital in the conveyance, 
“the amount thereof [of the mortgage debt] consti- 
tutes a part of the consideration of this conveyance, 
and has been deducted therefrom,’’ Chancellor Kent 
held that this agreement was not intended as an abso- 
lute and unconditional promise to pay the principal 
and interest to the mortgagor, but aun agreement to in- 
demnify the mortgagor against the payment of the 
mortgage debt. In Crowell v. Hospital it was ad- 
judged that the right of the mortgagee to a personal 
decree for a deficiency against a subsequent purchaser, 
whose deed contained such a stipulation, does not re- 
sult from any fixed or vested right in the mortgagee, 
arising either from the acceptance of the conveyance 
of the mortgaged premises by the grantee, or frum his 
obligation to pay the mortgage debt as between him- 
self and his grantor; but it rests merely on the doc- 
trine of courts of equity that acreditor may have the 
benefit of all collateral obligations for the payment of 
a debt which a person standing in the position of 
surety holds for his indemnity, and in such case the 
mortgagee may proceed directly against the purchaser, 
who is ultimately liable, to avoid circuity of action. 
In the same case it was held that if the liability of the 
subsequent purchaser to his grantor to indemnify him 
against the mortgage debt be extinguished, as between 
themselves, by a reconveyance before bill for foreclos- 
ure filed, the contract of indemnity being thereby put 
an end to by the act of those who were parties to it, 
the mortgagee will not be entitled to a decree for a de- 
ficiency against such a purchaser, founded on sucha 
stipulation in his deed. Roberts, the purchaser in the 
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case at bar, is not a party to this appeal. As we have 
seen, the attempt here is to obtain a decree for the sale 
of the mortgaged premises, although the statute of 
limitations has barred an action on the mortgage debt 
anda personal judgment against the mortgagor, not 
only as mortgagor, but in his capacity of grantee from 
Roberts, although the deed from Roberts, accepted by 
Bartolo, the mortgagor, contains no language which 
can be construed a reassumption of the mortgage debt 
by the latter, or a promise on his part to indemnify 
Roberts. [t is certain that, if plaintiff was not entitled 
to a personal judgment for deficiency against Roberts, 
he is not entitled to such judgment against Bartolo 
Brizzolara. If the complaiut had been filed for a fore- 
closure before the running of the statute, plaintiff 
would have been entitled to a personal judgment for 
deficiency against Bartolo as mortgagor, but to nosuch 
judgment against Roberts if the reconveyance had 
been made before the filing of the complaint, and to 
none such against Bartolo in his distinct character as 
grantee of Roberts. 

The general rule of chancery is that as to strangers 
to the contract, the parties may at their pleasure 
abandon it and mutually release each other from its 
performance. 2 Spence Eq. Jur. 280. And the case at 
bar does not come within any established exception 
to the general rule. The case cannot be brought within 
the class in which trusts have been enforced by bene- 
ficiaries who have not previously agreed to the creation 
of the trust. The mortgagee, being the representative 
and standing in the place of the mortgagor, to enforce 
the rights of the latter against the purchaser, and hav- 
ing no greater or other equity in himself, is entitled 
only to such remedy as the mortgagor himself had 
when the bill was filed. ‘In other words, being a 
stranger to the contract of the purchaser with the 
mortgagor, and to the consideration whereon it was 
founded, it will be competent for those who were par- 
ties to it to rescind and extinguish it at their pleasure, 
and after such rescission and extinguishment the con- 
tract becomes utterly incapable of enforcement.” 
Crowell v. Hospital, supra. The mortgagee can only 
be entitled to be subrogated to an existing remedy of 
his debtor, the mortgagor, upon a legal, existing stipu- 
lation. 

But the contract between Bartolo Brizzolara and 
Roberts was at an end when the complaint herein 
was filed. Even where the rule has been established 
that the purchaser is bound by his promise as a prom- 
ise made for the benefit of the mortgagee, it is still 
necessary that the grantor should be personally liable 
upon the mortgage in order to render the grantee lia- 
ble upon his covenant to the holder of the mortgage 
assumed. In King v. Whitely, 10 Paige, 465, the gran- 
tor of an equity of redemption in mortgaged premises, 
neither legally nor equitably interested in the payment 
of the bond and mortgage, except so far as the same 
were a charge upon his lands, conveyed the lands sub- 
ject to the mortgage, and the conveyance recited that 
the grantees therein assumed the mortgage, and were 
to pay off the same as part of the consideration. It was 
held that, as the grantor in that conveyance was not 
personally liable to the holder of the mortgage, the 
grantees were not liable to the holder of the mortgage 
to paythe same. So late as the year 1877 King v. 
Whitely was approved and its principle affirmed. 
Vrooman v. Turner, 69 N. Y. 280. In the case last cited 
the previous New York cases, including Burr v. Beers, 
are carefully considered and distinguished. 

Under the section of the Code of Civil Procedure 
(726), “‘ there can be but one action ” for the recovery 
of any debt secured by mortgage, in which the court 
must by its judgment direct the sale of the incumbered 
property, and the application of the proceeds to the 
debt and costs, and if it appear by the sheriff's return 





that the proceeds are insufficient, judgment can be 
docketed against the mortgagor, etc. Thus, whatever 
the form of the debt, the mortgagor can be legally 
compelled to pay no part of it until decree is entered 
for the sale of the premises mortgaged, and the liabil- 
ity which shall then accrue to him is a liability to pay 
only a deficiency, which shall appear on the sheriff's 
return. The liability of the mortgagor is therefore 
contingent on the fact that a sale of the mortgaged 
premises shall fail to satisfy the debt and costs. It is 
against this contingency that the purchaser indemni- 
fies him. True, the statute authorizes a single decree 
which provides for a sale of the mortgaged premises, 
and a subsequent judgment over against the mort- 
gagor, to which, upon the equitable principle of subro- 
gation, may be added a judgment over against the pur- 
chaser (where the latter has indemnified his vendor) 
for any deficiency which may appear from the sheriff's 
return. But the return of the sheriff, which makes 
absolute the personal liability that was before condi- 
tional, and liquidates and renders certain the dam. 
ages for which the mortgagor is personally liable, must 
always follow and depend upon a decree for and a sale 
of the premises. In the case before us the mortgagor 
did not pay his debt, and he never became liable toa 
personal judgment for deficiency, because no decree 
fora sale of the premises was ever entered. Had the 
title to the premises remained in Roberts, Bartolo 
Brizzolara, the mortgagor, would have had no cause of 
action against him, nor would the plaintiff, who could 
have claimed only to be subrogated to Bartolo’s claim 
against Roberts, such as it was. Plaintiff cannot take 
a decree for the sale of the lunds in this action against 
demurrer or plea of the statute of limitations. He 
cannot take a personal judgment for a deficiency, be- 
cause the amount of the deficiency, if any, can be as- 
certained only after decree for the sale of the prem- 
ises,a sale thereof and the sberiff’s return of said 
sale. 
Judgment affirmed. 


SHARPSTEIN, Myrick, THORNTON and Ross, JJ., 
concurred. 


McKeEkg, J. (specially concurring). I concur. Where 
a purchaser of real estate from a mortgagor assumes 
pay ment of the mortgage debt, asa part of the consid- 
eration of his contract of purchase, there arises out of 
the transaction, upon the principle of subrogation, a 
cause of action for the benefit of the mortgagee, which 
he may enforce, at any time within the life of his 
mortgage, by an action at law or in equity against the 
purchaser. But if, asin the casein hand, the mort- 
gagee sleeps upon his remedial rights against the 
mortgagor and purchaser, until the time of the statute 
of limitations has run against the mortgage debt, and 
the lien of the mortgage has become extinguished, and 
the purchaser and mortgagor have rescinded their con- 
tract, there is no remedial right which can be enforced 
at law orin equity by the mortgagee against the mort- 
gagor or the purchaset. Simson v. Brown, 68 N. Y. 
355; Durham v. Eischof, 47 Ind. 211; Kelly v. Roberts, 
40 N. Y. 432. 





LIBEL—PRIVILEGE—PUBLIC DOCUMENT— 
PUBLICATION OF EXTRACTS— TRADE 
PROTECTION JOURNAL. 


ENGLISH COURT OF APPEAL, MAY. 12, 1892. 
SEARLES Vv. SCARLETT.* 


In a trade protection journal, which contained lists of per- 
sons against whom bankruptcy proceedings had been ta- 
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ken, and who had given bills of sale, there was also pub- 
lished a correct extract from the Register of County Court 
Judgments, which by the County Courts Act of 1888 is 
open to the inspection of the public on payment of a fee. 
In the list of names of persons against whom County 
Court judgments had been entered occurred the plain- 

+ tiff’s. There was a note at the head of the list stating 
that it was not known which of the judgments remained 
unsatisfied at the date of the publication of the journal, 
and that probably a large proportion of them had been 
settled or paid. The plaintiff brought an action for libel. 
Held, that the Register of County Court Judgments being 
published under an act of Parliament, and being ex- 
pressly declared open to the public, the publication, with- 
out malice, of what is contained in the register is privi- 
leged. 


t re was an application by the plaintiff for a new 
trial after a judgment of nonsuit at the trial before 
Day, J., with a jury at Maidstone. 

The action was brought by the plaintiff, a licensed 
victualler at Broadstairs, against the defendant, who 
was secretary of an associated trade protection society 
at Ramsgate, for an alleged libel published by him ina 
journal called the Weekly Journal of the Associated 
Trade Protection Societies of Great Britain and Ire- 
land. 

This journal contained lists of persons against whom 
bankruptcy proceedings had been taken, also extracts 
from the Register of Bills of Sale, and then a list 
headed “Extracts from the Register of County Court 
Judgment.” 

Immediately afterand underneath this latter head- 
ing came a note as follows: 

‘“*Note.—We have received the following returns 
from the Registry of County Court Judgments, Treas- 
ury, Whitehall, up to Saturday last, which purport to 
contain lists of judgments entered up in the respective 
County Courts of England and Wales, but no distine- 
tion is made on the register between actions for debt 
or damages, or properly disputed cases, neither is it 
known which of the judgments remain uupaid at the 
present time, and it is probable that a large proportion 
of them have been settled between the parties or paid. 
It may also be observed that some of the judgments 
registered are against the defendants in a representa- 
tive capacity.”’ 

Underneath, in the list of names published on the 
6th of August, 1891, was the following: 

**Searles, Walter, Balmoral Hotel, 
amount, £23, 2s. 3d.; date, 1891, July 11.” 

By the County Courts Act of 1888 (51, 52 Vict. chap. 
43) it is provided: 

“Sec. 183. A register of every judgment entered in 
the courts for the sum of ten pounds and upward, and 
of every such other judgment or order as may be pre- 
scribed, shall be kept in such manner, in such place, 
and undersuch regulations as the treasury shall ap- 
point, and for the inspection of the said register when 
formed such fees shall be charged to persons desirous 
of inspecting the same as shall be appointed by the 
treasury.” 

At the date when the alleged libel was published the 
judgment had in fact been satisfied by the plaintiff. 

The innuendo alleged in the statement of claim was 
that there was an unsatisfied judgment against the 
plaintiff, that he was insolvent, and that no credit 
should be given to him. 


Watt, for plaintiff. 


Dickens, Q. C., and Boydell Houghton, for defend- 
ant. 


Broadstairs; 


Lorp EsHer, M. R. I[amof opinion that this ap- 
plication should be dismissed, not on the ground that 
the statement complained of was not a libel, but on 
the ground, that though it might be a libel if it had 








not been published on a privileged occasion, this occa- 
sion was a privileged one, and there was no evidence 
of actual malice. Now the alleged libel is contained 
in a document called the Weekly Journal of the Asso- 
ciated Trade Protection Societies of Great Britain and 
Treland, which is ajournal assuming to be published 
for the protection of trade, and, among other things, it 
gives a list of certain matters which have happened to 
tradesmen. The first is an extract from the Register 
of Bills of Sale, including bills that have been given 
and that have been satisfied. Then comes a list of per- 
sons against whom bankruptcy proceedings have been 
taken and administration orders made. It is obvious 
that the only object of publishing these matters is to 
give notice to tradesmen of facts which they may take 
into consideration before dealing with the persons 
whose names appear in the lists. The third matter is 
an extract from the Register of County Court Judg- 
ments, giving the names of persons against whom such 
judgments have been entered, and in this list appears 
the plaintiff's name and address, with the date and 
amount of the judgment entered against him. This 
list is published for the same purpose as the others, to 
enable tradesmen to consider whether they will give 
credit to such persons, and it is of a kind called a black 
list. At the head of thelist appears a note, and what 
is the effect of that? Itisa warning from the pub- 
lishers that though it appears from the register that 
judgments have been entered in County Courts against 
the persons whose names appear below, yet the reader 
is requested to notice, amongst other things, that many 
of these judgments have probably been settled or paid 
since they were entered on the register. When it is 
stated of atradesman that a judgment in a County 
Court bas been registered against him, I think that, if 
a publication of sucha fact is not privileged, it would 
be a matter for a jury to say whether such a state- 
ment might not be calculated to injure the man in his 
trade, and therefore libellous. The question therefore 
in this case is whether the occasion was privileged. 
Supposing that this list of judgments had not been 
made under legislative authority, but had been kept 
by a private individual for his own purposes, then it 
seems to metnat there would be no privilege. But 
then the facts which we have to deal with are that 
these judgments are judgments of courts of law insti- 
tuted by authority, and a register of them has been 
directed to be kept which is to be open to public in- 
spection. ‘That means that the Legislature has enacted 
that everybody may go and look at the register, obvi- 
ously with the intention that people may act on what 
they find in the register. So that every tradesman who 
is considering whether he shall give credit to a man 
has aright by law of seeing the list of judgments en- 
tered in the County Courts of England and Wales. If 
then such a society as this trade protection association 
publishes the list of judgments it is only doing for 
tradesmen and the public generally what tradesmen 
and the public may do for themselves; it is giving 
them the information which the Legislature has 
thought they ought to have, and has therefore made 
public by act of Parliament. Therefore the occasion 
of this publication was privileged so that the defend- 
ant is not liable to an action for libel unless he has 
abused his privilege. That is to say, that pro- 
vided the occasion has not been used for any indi- 
rect or improper purpose or for any actual malicious 
motive, such as the gratification of feelings of anger or 
revenge, so long as there is no malice and the occasion 
has been properly used, no action will lie for libel. Of 
course, if astatement is true, however malicious it 
may be, itis not actionable. The question of privilege 
only arises when a defamatory statement is untrue; 
privilege assumes a libel which cannot be justified. To 
my mind this case is governed by the decision of the 
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House of Lords in Fleming v. Newton, 1H. of L. Cas. 
363. That was not an action of libel, but as the very 
foundation and reason of his judgment, Lord Cotten- 
ham there laid down a principle which he intended to 
govern, and which must govern, a case of libel. The 
principle is that where there is a register kept by vir- 
tue of anact of Parliament forthe purpose of making 
its contents known to the public, if a person goes to it, 
and takes a copy of its contents and publishes it, al- 
though he may doso for the purpose of warning the 
public or tradesmen to consider what he is publishing, 
then, if he does nothing more than publish a copy, 
such publication is privileged. Lord Cottenham uses 
these words: ‘‘ From those references it appears to me 
clear that the Legislature has thought that the public 
at large ought to be able to have recourse to this regis- 
ter, and of all the public the appellants have the high- 
est interests in the knowledge of its contents. They 
are engaged in mercantile affairs in which their secu- 
rity and success must greatly depend upon a knowledge 
of the pecuniary transactions and credit of others. 
That each of them might goor send to the office and 
search the register is not disputed, and that they might 
communicate to each other what they had found there 
is equally certain. What they have done is only doing 
this bya common agent, and giving the information 
by means of printing. No doubt, if the matter be a 
libel, thisis a publication of it; but the transaction 
disproves any malice, and shows a legitimate object 
for the act done.’’ That case has been treated by 
every judge who has had to deal with cases similar to 
the present as laying down a governing rule. <A case 
has been cited to us in the Court of Appeal in Ireland, 
which is one of great importance, though no doubt it 
isnot binding on this court. That case (Lord Annaly 
v. Trade Auxiliary Company, 26 L. R. Ir. 394) was an 
action for libel for a publication in Stubb's Weekly Ga- 
zette. It came in the first instance before the Court of 
Exchequer, over which Palles, C. B., was then presid- 
ing. He said that the case was governed by the prin- 
ciple laid down by Lord Cottenham in Fleming v. New- 
ton, 1 H. L. Cas. 363, with whom in his judgment he 
suid he entirely agreed. Then afterward, in the Court 
of Appeal, Lord Ashbourne, C., applies the reasoning 
of Lord Cottenham, and says: ‘“ The registrar of judg- 
ments isa public officer, bound to register all judg- 
ments lawfully brought to him, in books open to the 
public, and intended to be essentially public. Because 
the Queen’s Bench officer, in preparing the certified 
minute, made an error of omission, that in no respect 
entitled the registrar, who was ignorant of it, to de- 
cline registration. Once registered, all the particulars 
contained in the certified minute and copied into the 
registry books were published for all purposes and be- 
came public property.’’ Therefore when the defend- 
ants made copies from this public list and published 
them for the sake of giving to the public a knowledge 
‘which was intended should be open to all, such a pub- 
lication is privileged, and an action for libel will not 
lie. Lord Ashbourne then goes on tosay that the case 
of Fleming v. Newton, ubi supra, is really conclu- 
sive. Then O’Brien, C. J., and Fitzgibbon, L. J., de- 
livered judgment to the same effect. Then Barry, L.J., 
in giving judgmeut, said that he had had at first some 
doubts, but he yielded eventually, saying that he was 
not prepared to press his doubts to the extent of dis- 
senting; and wheu a judge doubts at first and then 
yields, it is often stronger than if he had never 
doubted. The result therefore is, that if all that is 
done is to publish a copy of a register which is a public 
document open to public inspection, such publication 
is privileged. Now, is that doctrine infringed upon by 
the decision in Williams v. Smith, 22 Q. B. Div. 134? 
It is rather difficult to deal with that case. The chief 


justice there gave no opinion on any. question of privi- 





lege; the point appears not to have been taken before 
him. He only ruled that there was evidence for the 
jury on which they might find that the publication of 
the defendant was libellous. In that publication there 
was no note, as there is here, warning readers that the 
judgment may have been satisfied, and Lord Coleridge, 
C. J., after drawing the attention of the jury to the po- 
sition of the statement complained of among headings 
relating to bankruptcy and bills of sale, and to the ab- 
sence of any explanatory statement, left it to the jury 
to say whether the statement was defamatory. If that 
be so, the defendant in that case had published some- 
thing more than a mere copy of the register, because 
the register does not say that the judgments contained 
in it are unsatisfied, but the defendant implied that 
the judgment which had been registered against the 
plaintiff still remained unsatisfied. The statement of 
the defendant may therefore not have been protected 
by the principle laid down by Lord Cottenham, but it 
is not necessary now to say whether or not the case is 
consistent with Fleming v. Newton, ubi supra. I am 
inclined however to think that by letting a case go to 
the jury, the principle laid down by Lord Cottenham 
may be done away with. In the present case thereisa 
clear warning that people are not to take the publica- 
tion of the list of registered judgments as a statement 
that any of such judgments remain unsatisfied. As to 
the Irish case of McNally v. Oldham, 16 Ir. C. L. 298, 
which was decided on demurrer, several judges since 
seem to have doubted its correctness, and if it became- 
necessary for me to give my opinion, I should deci- 
dedly say that I could not agree withit. The case we 
have now to deal with is distinctly within the princi- 
ple laid down by Lord Cottenham in Fleming v. New- 
ton, ubi supra, and Tam therefore of o pinion that the 
occasion of the publication was privileged. As there 
was no evidence of actual malice, the learned judge 
was right in nonsuiting the plaintiff. 


LinDtey, L. J. [Tam of the same opinion. In this 
case two or three facts are admitted. First, it is ad- 
mitted that the extract published by the defendant 
was an accurate copy of the Register of County Court 
Judgments. We know that the judgments given in 
County Courts are entered in a register which by act 
of Parliament is open to public inspection. Under 
these circumstances the principle laid down in the 
House of Lords by Lord Cottenham and in the Irish 
case of Lord Annaly v. Trade Auxiliary Company, ubi 
supra, show that the occasion is privileged. It is the 
mere publication of what appears in a document 
which is open to public inspection. That being so, 
it is necessary for the plaintiff to give evidence of 
express malice, and having regard to the note at the 
head of the extract, and the fact that the copy is accu- 
rate, Lam of opinion that there was no evidence of ex- 
press malice. The existence of that note distinguishes 
this case from Williams v. Smith, ubi supra, and whate 
ever might be the effect of its absence, it is clear that 
with it there is no evidence of malice. 


Kay. L. J. [have come to the same conclusion. If 
this publication had contained a statement, expressly 
or by necessary construction, that the judgment 
against the plaintiff remained unsatisfied, it would, I 
think, be impossible to say that the publication in such 
a case was privileged. If there were any such untrue 
statement, it would be defamatory, and the defend- 
ant could not escape the consequences. But here there 
is nothing but a correct copy of the register, to which 
is added a note stating that it is not known which of 
the judgments remain unpaid, and that it is probable 
thata large proportion of them have been either set- 
tled or paid. There is uo statement in the document 
that the judgment against the plaintiff was still unsat. 
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isfied at the date of the publication, and that is what 
is alleged in the statement of claim, by way of innn- 
endo, to be the libel complained of. There is no addi- 
tion to whatis stated in the register which could be 
treated as defamatory to the plaintiff. The decision in 
the House of Lords governs this case. There is merely 
a reproduction of a public document to which the pub- 
lic have access by authority of an act of Parliament, 
and there is no addition to it, either express or im- 
plied, which could be treated as defamatory. As to 
Williams v. Smith, ubi supra, the ground of the decis- 
ion is that there was an addition to what would have 
been otherwise a privileged statement, namely, that 
the judgment against the plaintiff remained unsatis- 
fied. I think that this application must fail. 


Application dismissed. 
—_——_.—_—_——__— 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


AGENCY—FRAUDULENT REPRESENTATIONS OF AGENT 
—MERCANTILE AGENCY.— Defendants, constituting a 
mercantile agency, agreed to furnish plaintiff, through 
its sub-agents, information concerning the mercantile 
standing and credit of merchants, defendants not to be 
responsible for the negligence of its agents in procur- 
ing information, and not guaranteeing the correctness 
thereof. Held, where defendants’ agent, in reply to 
their call, knowingly gave false information concerning 
the standing of a merchant with intent to mislead 
plaintiff and benefit said merchant, and plaintiff sus- 
tained loss thereby, that defendants were liable, the 
agent’s action being within the scope of his authority, 
and for and upon the business of the defendants. It 
must be universally conceded that the language of the 
text-writers, the dicta of the early English cases, and 
the decisions of the courts of high authority in this 
country were in favor of the principle that a principal 
is civilly liable for the fraud and deceit of his agent 
which was committed for the principal, in the course 
of and as a part of the agent’s employment, and within 
the scope of his authority, though in fact the principal 
did not authorize the practice of such an act. Story 
Ag., §§ 139, 452; 1 Pars. Cont. 62; Locke v. Stearns, 1 
Metc. (Mass.) 560; Olmsted v. Hotailing, 1 Hill, 317; 
White v. Sawyer, 16 Gray, 586; Bennett v. Judson, 21 
N. Y. 238; Hern v. Nichols, 1 Salk. 289; Wilson v.Ful- 
ler, 3Q. B. 68; Ormrod v. Huth, 14 Mees. & W. 651: 
Murray v. Mann, 2 Exch. 538. But it issaid by the de- 
fendant that later English cases, and a well-considered 
modern case in New Jersey, have denied that an ac- 
tion of deceit would lie against an innocent principal ; 
and the cases of Udell v. Atherton, 7 Hurl. & N. 170; 
Bank v. Addie, L. R., 1 H. L. Se. 146; and Kennedy 
v. McKay, 43 N. J. Law, 288, arecited. An examina- 
tion of each of those cases shows that the old doctrine 
was not denied that the principal is liable whenever 
his agent, whois at the time acting within the scope 
of his authority and for the principal, makes a fraudu- 
lent misrepresentation which influences and is acted 
upon by the plaintiff to his injury, but that the cases 
turned upon the question whether the alleged agent 
was, under thr circumstances in each case, acting 
within the scope of his authority. The cases upon 
which reliance is placed show nothing more than a dis- 
position on the part of English judges to demand that 
when an innocent principal is made liable, it shall 
clearly appear that the fraudulent agent was not act- 
ing outside the known scope and power of his agency. 
But the question was re-examined, in the light of the 
Addie Case, in Mackey v. Bank, L. R., 5 P. C. 394, a 














case in which no doubts of the extent of the agency ex- 
isted, and it was held without hesitation that “in an 
action of deceit, whether against a person or a com- 
pany, the fraud of the agent may be treated, for the 
purposes of pleading, as the fraud of the principal,” 
and the language of Lord Willes in Barwick v. Bank, 
L. R., 2 Exch. 259, is approved: ‘‘The master is an- 
swerable for every such [fraudulent] wrong of his ser- 
vant or agent as is committed in the course of his ser- 
vice and for the master’s benefit, though no express 
command or privity of the master be proved.” The 
defendants’ second point is that they are not liable, 
because the motive which induced the agent to com- 
mit the fraud was a desire to benefit Kitts, and that 
an “innocent principal is not liable where the agent 
made the fraudulent representations which produced 
the injury, not for the employer, but for his own in- 
terest and to serve his private ends." This form of 
statement is another manifestation of the strictness 
with which some of the English courts require that 
the agent must beacting for the principal and within 
the scope of his authority in making the representa- 
tions, and if he iscommitting the fraud for his indi- 
vidual ends, he cannot be considered, under their de- 
cisions, as acting for the principal, although his state- 
ments related to matters about which he was author- 
ized to give answers. Whether the same conclusion 
would be reached by the courts of this country is a 
point which I do not intend to consider. The facts in 
the case of British Mut. Banking Co. v. Charnwood 
Forest Ry. Co., L. R., 18 Q. B. 714, which the defendants 
cite, clearly illustrate the nature of the cases to which 
the proposition applies. Customers of the plaintiffs 
applied to them for a loan on the security of transfers 
of the debenture stock of the defendant company. The 
plaintiffs’ manager asked the defendant’s secretary, 
who said that the transfers were valid and the stock 
existed. The plaintiffs made the advances. The sec- 
retary and one Maddison had fraudulently‘issued cer- 
tificates for debenture stock, and these transfers re- 
lated to a part of this overissue. Plaintiffs lost their 
security. The false statements were made in the in- 
terest of the secretary and Maddison. The court held 
that the secretary was held out as a person to answer 
such questions as were put to him on behalf of or for 
his employees, but when, in answering inquiries put 
by third persons, he made statements in his own inter- 
est or to assist his friend, and not on the bank’s ac- 
count, he was not acting for the defendants. But it 
must beclearly understood, as is laid down by Lord 
Esher in the same case, that the language of the books, 
which speaks of acts or representations of the agent 
**in the interest of the principal” or “‘for the benefit 
of the principal” is not limited to acts which re- 
sult in the pecuniary benefit of the principal. This 
language is ‘‘equivalent to saying that he must 
act’? for “the principal, since, if there is au- 
thority to do the act, it does not matter if the 
principal is benefited by it.’’ The circumstances of 
this case show that the Oswego agent was plainly act- 
ing within the scope of his authority and for his prin- 
cipal. The plaintiff, one of the customers of the de- 
fendants and a subscriber to their ‘‘ mercantile 
agency,’ asked the defendants for information which, 
fora money consideration, they had undertaken to 
furnish. The defendants wrote to their agent for 
this information. He fraudulently furnished them 
with false statements, which they sent to the plaintiff 
to be acted upon. The agent’s action was most plainly 
within the scope of his authority, and for and upon 
the business of the defendants. The private motive 
which induced him to defraud is immaterial. U.S. 
Cir. Ct., 8. D. N. Y., July 16, 1892. City Nat. Bank 
of Birmingham v. Dun. Opinion by Shipman, Cire. J. 
51 Fed. Rep. 160. 
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(6S life worth living ?” is a query the proper 

answer to which might be left in doubt by 
the passing away of three very distinguished citizens 
within the last few days. One was a man venerable 
in years and revered for his virtues; a man of peace 
and belonging to the peaceable order of Friends; a 
man who had never been in public life, but whose 
patriotic and humane utterances from his closet 
had stirred this nation to its depths either of as- 
sent or of opposition ; a poet whose songs have become 
household words in every cultured family, and 
brought consolation and refreshment to many a 
perturbed spirit; a Christian without pretense and 
without guile. Such was John Greenleaf Whittier. 
The second was a public moralist, whose place in 
this country was unique. A singular combination 
of elegance and force; of an esthetic spirit which 
raised his contemplations to the most exquisite cul- 
ture, and of a stern sense of honesty and justice 
which made him recoil not from the repelling do- 
main of politics; the Addison of the ‘‘ Easy Chair,” 
who touched with dainty feather the social, liter- 
ary and moral topics of the times, and the Bayard 
of the press and the platform, who with his single 
good spear held the bridge of civil service reform 
against the inroads of hungry, shameless, vulgar 
partisans and mercenaries; the charm of whose 
musical voice, graceful person, and words com- 
mingling wit, vigor and elegance, held even the rav- 
ening beasts of party hordes entranced; a Raphael 
whispering words of high counsel into the ear of 
the earthly Adam. Who shall take, not to say fill, 
the place of George William Curtis? The passing 
of the third was not from life, but from public no- 
tice, like the passing of an exiled king. Whata 
satire on human nature it is that the most cele- 
brated man in this country for ten years has been a 
prize fighter! Not a manly, generous athlete at 
that, but the type of vulgarity and degradation—a 
drunken, sodden, ignorant brute; a wife beater; 
the terror of peaceable citizens; a great, hulking 
Goliath, who gained universal notoriety and three 
hundred thousand dollars (which he squandered in 
riotous debauchery) by terrifying and _ beating 
smaller men, and who on the first occasion when he 
met anything like an approach to his gigantic 
thews went down like a child and blubbered like 
ababy. Such was and is John L, Sullivan, a much 
greater celebrity in the estimation of the press and 
the public than the pure poet or the lofty political 
moralist. Probably neither of the latter earned 


in all his life so much money as this wretched 
fellow threw away in ten years; probably neither of 
them has left much more than the ‘‘ gentleman” 
who trounced him netted for the hour’s work of 


Vor. 46 — No. 13. 








beating him. What a people we are, to have 
given more to the dethroned champion for ten 
minutes’ exhibition of his phenomenal prowess than 
we pay to the chicf justice for the labor of a year! 
What a people we are, at whose demand the press 
allots four times the space to news of a boxing-con- 
test between two gladiators, neither of whom could 
gain admittance into any decent society, not to say 
into any cultivated household in the land, than it 
bestows upon the immortal singing of the poet or 
the wise and elevated teachings of the political 
moralist!* Even among the fair sex, we fear, Mr. 
Curtis, who was the very type of personal elegance, 
must have given place to ‘* handsome gentleman 
Jim.” Do not let it be urged that this mania for 
bloody brutal sport is confined to the lower 
classes. The exhibitions at New Orleans were be- 
yond the reach of most of the vulgar. The prices 
of admission were double those at the opera. Law- 
yers, editors, physicians (and we dare say, clergy- 
men on the sly) were there in large numbers. Many 
journeyed from the north and west at great expense 
to see the disgusting show. Even such elegant 
persons as Charles Sumner and Roscoe Conkling 
were patrons and amateurs of ‘‘the fancy.” Grant- 
ing that Columbus may have been a pirate and a 
slaver, it does not lie in our mouths to jeer at him 
after four hundred years, with the present showing, 
There is too much cruelty under our silk and 
broadcloth yet. Too much of the spirit of retalia- 
tion in our administration of justice. Too much 
violence and recklessness in our attempts to work 
equality between labor and capital. Too much in- 
humanity in the spectacle of the Long Island clam- 
fishers and lobster-catchers denying harbor to their 
unfortunate countrymen at the infected quarantine, 
for fear it may hurt their business. Prize-fighting 
seems to be peculiarly an Anglo-Saxon sport. One 
looks for it in vain among the French or Germans. 
It seems to be one of the inestimable blessings 
which we on this side of the ocean have inherited 
from the stepmother country along with the com- 
mon law. It is a matter for rejoicing that the pub- 
lic authorities in the city of New York at least 
make a profession of not allowing any public 


hee 1 9 
slugging. 


In the report of the fourth annual meeting of the 
Virginia State Bar Association, held last July, at 
Old Point Comfort, there is some encouraging 
reading. It contains encouragement that Virginia 
is going to adopt something like the reformed legal 
procedure which originated in this State and has 
been more or less followed in some twenty-six other 
States. Most of the professional gentlemen who 
spoke on the subject were in favor of the pro- 
posed change, either from preference or because 








* Here is an analysis of the contents of the Sun, which is a 
representative newspaper, on the morning after the fight; 


CR AE Tinks: 2555:coe. Konassscsatsyesens 13 columns 
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This gives you an accurate measurement of the popular in- 
terest in these various topics. 
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they deem it inevitable. One gentleman sees it in 
“the writing on the wall.” The same gentleman 
is loath to “admit that a knowledge and use of 
pleading ‘tends to the triumph of chicancery and un- 
truth,’ any more than a knowledge of fencing tends to 
such a result in a sword contest.” For ourselves 
we do not believe that the rights of suitors should be 
in the slightest degree dependent on skill in plead- 
ing. The law should not recognize such a possi- 
bility any more than it should accord an advantage 
to eloquence of counsel, or to the good looks of a 
female suitor. Such advantages are natural, per- 
haps inevitable, but they should not be recom- 
mended or enhanced by the law. The most im- 
portant contribution to this discussion was the ad- 
dress by John Randolph Tucker, in which he takes 
up arms in an exceedingly adroit and effective 
manner for the reformers. This address will form a 
very important and a permanent contribution tothe 
literature of this subject. To show what Mr. 
Tucker calls ‘‘the triumph of justice over art,” let 
us quote the following: 


“A few cases may be cited to show how the new 
procedure expands to embrace the legal and equitable 
phases of a transaction, and then contracts to the con- 
sideration of but one; and how equity helps the legal 
claim, in the same suit, by discovery, or by giving 
equitable remedy to enforce the legal judgment. 

“Tn Salt v. Cooper, 16 Ch. D. 544, after judgment for 
goods sold, and after elegit issued and was returned 
“no land subject to execution,’’ the judge, in the same 
suit, appointed a receiver of mortgaged leasebold prop- 
erty of defendant; and thus, without a change of 
forum, the law and equity combined to do full justice 
by rendering and then enforcing judgment. Sir 
George Jessell, without any complaint of the change 
of proceeding; seemed rather to delight in the unity 
of the dual jurisdictions for producing complete justice 
between the parties, which he clearly explained in the 
language cited by mein an early part of this ad- 
dress. 

“Tu Emmerson v. Ind, 33 Ch. D. 323; 3. C., 12 App. 
Cas. 300, plaintiff brought ejectment in the chancery 
division for land; claimed possession, discovery and 
production of documents, mesne profits, and a re- 
ceiver. What a mixture for an old pleader! Defense 
was claim of possession (which by the rules of court 
put plaintiff to proof of his title) and plea to discovery, 
that defendant was purchaser for value without notice. 
The latter was overruled, because, as in a bill for re- 
lief and discovery, the plea would be bad, so it must 
be held, when the legal claim in ejectment was joined 
with equitable demand of discovery. 

“In Peck v. Derry, 37 Ch. D. 541; 8. C., id. 591; S. C., 
14 App. Cas. 337, Peck brought action against Derry, 
chairman, and four directors of a company. Claim— 
a rescission of contract for shares, repayment of what 
was paid on them, and damages for the deceit prac- 
ticed. Equity and law; assumpsit and tort; sum cer- 
tain against the directors of company, and unliqui- 
dated damages against them as individuals. What a 
medley! What could be done? Plaintiff amended 
his writ and claim dropped the rescission relief, 
against the company, went on with action of deceit, 
and failed on the merits, but from no defect in the 
procedure.” 


Other addresses and papers were by Daniel B. 
Lucas, on ‘Political Apothems of Martin Van 
Buren; Robert L. Parrish, on ‘‘ Master and Ser- 





vant; John W. Riely on “ Criminal Laws and their 
Administration ;” John B, Donovan, on “ Aquatic 
Rights ;” and a review, by Samuel C. Graham, of a 
criticism of the profession in the North American 
Review. One striking fact to which attention is 
drawn by Mr. Riely is that ‘a full page of the Code 
is occupied in merely enumerating by classes the 
persons exempted” from jury duty. Mr. Parrish 
divides the business world into masters and ser- 
vants. Mr. Donovan, speaking of ‘aquatic 
rights,” comparing Virginia to Poland and Ireland, 
fervidly avows that she was “ baptized with blood, 
severed in twain, labelled District No. 1, dragooned 
into a forced Union and spiked with a bayonet.” 
He also says, “There is no tyranny more galling 
than that of the many over the few.’ Oh, yes, 
there is the tyranny of the few over the many. This 
meeting must have been the most numerously at- 
tended of any in the history of State Bar Associa- 
tions, for it seems that 148 registered, and there 
‘‘were a great many more present.” It seems that they 
did not despise the fare provided for their physi- 
cal nourishment. ‘‘ Whereas” it was “ estimated 
that the cost of the banquet at the present session 
of this Association will be about one-half of the an- 
nual income of the Association,’ a resolution was 
offered to dispense with future banquets, and accu- 
mulate the fund fora library. The only comment 
is: “The resolution was rejected.” No wonder 
that the following precaution was adopted: “ The 
members of the Association are requested to meet 
in the office at 9:30, and 1 suggest that a quarter to 
ten they form in line, in order that we may go into 
the dining-room without a rush or crush, and be 
there at a few minutes past ten.” And we daresay 
our hearty brethren dined heartily, undeterred by 
any consideration of Mr. Donovan’s dismal picture 
of the downfall of the great Mother of presidents 
and statesmen. Long may they be fed and feed! 

Everybody knows that Grand Rapids is the 
greatest center of furniture manufactories in the 
world. It has even been stated that its people have 
the purpose of constructing the Federal cabinets. 
The last meeting of the Michigan State Bar Asso- 
ciation was held there, and its proceedings, of very 
considerable interest, completely fill the last num- 
ber of the Michigan Law Journal. The young 
editor merely defrays a debt of gratitude in thus 
giving up his space, for it was a part of the pro- 
ceedings in question earnestly to recommend the 
profession to subscribe for his journal, and he 
himself was startled into delivering a speech. It 
will be a long day before the New York State Bar 
Association does as much as that for this journal. 
The attendance seems to have been mainly from 
the immediate vicinity so the proceedings dis- 
close. 


As if there were not enough law schools in this 
country, that at Chicago, owing to a misunder- 
standing between Messrs. Rogers and Ewell, has 
split in two. 
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NOTES OF CASES. 





N Breckenridge v. Lewis, Supreme Judicial Court 
of Maine, March 28, 1892, it was held that one who 
trusts his signature to another to have some busi- 
ness obligation written over it becomes holden 
upon a negotiable promissory note fraudulently so 
written by the person so intrusted with it, and ne- 
gotiated to an innocent holder, and an accommoda- 
tion indorser of such note, without notice of its in- 
firmity, who takes it up at maturity in discharge of 
his own debt to the holder, or in consideration of 
his own note given therefor, may recover the con- 
tents thereof from the maker, The court said: 
‘The payee of the note, Morse, was intrusted with 
defendant’s name in blank, to draw funds neces- 
sary to meet the calls of her business, intrusted to 
the care of her agent, Morse. Ile was authorized 
to write an order above defendant’s signature, but 
instead of so doing he wrote a promissory note, and 
obtained the amount of it from a stranger. He 
fraudulently used his apparent authority for his 
own gain instead of his principal's. His relation 
to his principal is the same as if he had procured 
the money on ap order that he was authorized to 
write, and then embezzled it. The defendant may 
be held under the plain rules of agency. By in- 
trusting her signature to her agent for use, the de- 
fendant gave him an apparent authority to use it in 
the manner he did. The limited authority, only 
known to themselves, cannot be held to reach 
strangers, who neither knew, nor had means of 
knowing, of that secret limitation. The note, when 
presented for discount, gave no suggestion of in- 
firmity. The signature was genuine, and appa- 
rently the payee,defendant’s agent, who indorsed it, 
had authority to negotiate it. It was apparently 
the defendant’s genuine promise, and she, by in- 
trusting her name to her agent for commercial pur- 
poses, held him out as an agent with general powers 
in relation to it. She clothed him with apparent 
authority, and cannot now deny it to the loss of 
any person who innocently relied upon it. It is bet- 
ter that she bear the consequences of misplaced con- 
fidence than that an equally innocent person shall 
suffer, She selected the agent; the plaintiff did 
not. The apparent authority of the agent makes his 
act her own, in this case, as effectually as if her au- 
thority had been real. That is the doctrine of 
Young v. Grote, 4 Bing. 253, and of Putnam v. Sul- 
livan, 4 Mass. 45, cited with approval in Wade v. 
Withington, 1 Allen, 562, and in Pank v. Stowell, 
123 Mass. 198, 199, where all the cases, both Eng- 
lish and American, are reviewed. See also Redlon 
v. Churchill, 73 Me. 146. The same doctrine is held 
in Earl of Sheffield’s Case, L. R., 13 App. Cas. 333 
(1888). The earl authorized his agent to procure a 
loan for a limited amount, and transferred to him in 
blank certain stocks, and delivered to him certain 
bonds for the purpose. The agent procured the 


loan, and delivered the securities to a broker, who 
in turn pledged them for his entire indebtedness to 
certain banks. 


The earl sought to redeem, but the 








banks (the broker being insolvent) refused him, re- 
lying upon their legal title to the securities. At the 
first trial redemption was denied upon the ground 
that the agent was master of the stocks, and had 
actual authority to convey them. On appeal it was 
held that the agent had not actual authority to dis- 
pose of the stocks as he pleased; that his actual au- 
thority was limited to the amount of the loan au- 
thorized; but that the banks became owners of the 
stocks and bonds, having acquired the legal title, 
without notice of infirmity, through an agent who 
apparently had full authority to give it. On final 
appeal, the lords approved the doctrine of the 
Court of Appeals, that if the banks as purchasers of 
the stocks took the legal title from an agent having 
apparent authority to give it, without notice of his 
actual limited authority, such title would become 
absolute ; but reversed the judgment of the Court of 
Appeals, for the reason that the banks had actual no- 
tice of the limited authority of the broker over the 
stocks, and allowed the earl to redeem. See also 
Bank v. Cady, L. R., 15 App. Cas. 267. It is the 
same doctrine held where the signature is placed to 
a blank instrument to be filed by the person in- 
trusted with it, only the blank is a patent limita- 
tion of the agent's authority. He may fill the blank 
as may suit him best, and the principal will be held, 
The blank form carries with it an implied authority 
to complete it, but not to alter it. Russel v. Lang- 
staffe, 2 Doug. 514; Violett v. Patton, 5 Cranch, 
142; Bunk v. Neal, 22 How. 96; Bank v. Kimball, 
10 Cush. 373; Angle v. Insurance Co., 92 U. 8. 330; 
Abbott v. Rose, 62 Me. 194, approved in Kellogg v. 
Curtis, 65 id. 61.” ‘*When the plaintiff indorsed 
the note for the accommodation of the payee, he be- 
came liable thereon, subject to mercantile usage, 
and held the same relation to the maker as if he 
had discounted the note himself, instead of indors- 
ing it. The payee received the money on the note 
from the holder, to whom the plaintiff became con- 
tingently liable for its payment; and when the 
plaintiff became absolutely liable to pay the note, 
and did pay it, the promise of the maker, negotia- 
blein form, transferred by the payee’s indorsement, 
ran to him; and it could make no difference to the 
maker by what means, or for what consideration, 
the plaintiff gained title to the note. He then held 
it with the same rights in regard to it as if he had 
given the payee the money on the note, instead of 
an accommodation indorsement, that afterward 
compelled the payment of money, or an equivalent 
agreed to between him and the holder, to whom it 
had been negotiated. Green v. Jackson, 15 Me. 136; 
Eaton v. McKown, 34 id. 510; Roberts v. Lane, 64 
id. 108; Barker v. Purker, 10 Gray, 339. ‘A pre- 
existing debt constitutes a valuable consideration 
in the transfer of negotiable paper.’ Lee v. Kimball, 
45 Me. 174; Norton v. Waite, 20 id. 175; Homes v. 
Smith, 16 id. 177; Swift v. Tyson, 16 Pet. 1; 
Blanchard vy. Stevens, 3 Cush. 162. By his indorse- 
ment, the plaintiff engaged that the note should be 
paid according to its tenor. He engaged that it 
was genuine, and the legal obligation that it pur 
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ported to be (Furgerson v. Staples, 82 Me. 159), 
and it would be absurd to say that when he met 
his indorsement to the satisfaction of the holder, 
he could not sue the maker.” 


In Abbott v. Jackson, Supreme Judicial Court of 
Maine, April 19, 1892, it was held that where a drive- 
way from a lumber shed across a railroad track to the 
carriageway extending up and down a wharf was 
an appurtenance belonging exclusively to the shed 
and the land on which it stood, it was the duty of 
the lessee of the land, who was owner of the shed, 
to maintain a reasonably safe means of access to the 
shed over the driveway. ‘* The law requires every 
one having a place of business, to which he expressly 
or implicitly invites others to come to do business 
with him, to maintain a reasonably safe means of 
access to it, notwithstanding such place of business 
is upon leased land, and notwithstanding the 
means of access to it is over the land of another. 
And the responsibility and burden of providing 
such means of access to his lessee’s place of business 
does not rest upon the lessor or the owner of the 
land over which such access may pass. And in 
these particulars the ruling seems to be the exact 
opposite of what the law is. A way, ex vi termini, 
implies a right of passage over another’s land. As 
an easement, it cannot exist without a servient as 
well as a dominant estate. ‘The way must be kept 
in repair by the owner of the easement, and net by 
the owner of the land over which it passes.’ Per 
Morton, J., in Jones v. Percival, 5 Pick. 485. ‘The 
owner of the soil was under no obligation to repair 
the road, as that duty belonged to the party for 
whose benefit it was constructed.’ Per Ruger, C. 
J., in Ilerman v. Roberts, 119 N. Y. 37. The lessor 
of a building is not liable to one who, in passing 
along a walk leading from the strect to a building 
for the purpose of transacting business with the 
tenant, is injured for want of a railing, although 
the premises were in that condition prior to the let- 
ting. ‘The occupier of a building, who negli- 
gently permits the building, or the access to it, to 
be in an unsafe condition, is liable for an injury 
occasioned thereby to a person whom he by invita- 
tion, express or implied, induces to enter upon it.’ 
Per Morton, J., in Mellen v. Morrill, 126 Mass, 545. 
‘The duty of the tenant to keep in safe condition 
the demised premises extends to all the appurte- 
nances connected therewith, and this includes steps, 
stairways and other approaches.’ Per Elliott, 
J., in Purcell v. English, 86 Ind, 34. * * * It 
seems to us perfectly plain that the driveway from 
the lumber shed across the railroad track to the car- 
riageway extending up and down the wharf was one 
of the appurtenances belonging exclusively to the 
shed and the land on which it stood; and that it 
was as clearly the duty of the owner of the shed and 
lessee of the land on which it stood to keep that 
driveway in repair as it was to keep that 
shed itself in repair; and that it was no more the 
duty of these defendants to watch that approach to 





the shed, and see that it was kept safe for use, than 
it was to watch the shed itself, and see that that 
was kept in a safe condition. We think that upon 
this point the ruling was wrong, and that the ver- 
dict returned would have been wrong if the ruling 
had been correct. We think that upon the evidence 
reported the jury might have been very properly in- 
structed to return a verdict for the defendants, 
McKenzie v. Cheetham, 83 Me. 548, and cases cited. 
And very full notes upon this branch of the law will 
be found in Lowell v. Spaulding, 50 Am. Dec. 776; 
Godley v. Hagerty, 59 id. 733; Zoebisch v. Turbell, 87 
id. 661; Welch v. Wilcox, 101 Mass. 162; Lilliott v. 
Rhett, 57 Am. Dec. 759; Purcell v. English, 86 Ind. 
34; Bowe v. Hunking, 135 Mass. 380; Herman v. 
Roberts, 119 N. Y. 87; Edwards v. Railroad Co., 
98 id. 245; Wolf v. Kilpatrick, 101 id. 146.” 


——_¢____ 


ADDRESS TO THE STUDENTS, 


At the opening of the forty-second year of the Albany Law 
School, September 13, 1892, by J. Newton Fiero, President 
of the State Bar Association. 

YounG GENTLEMEN: You have doubtless, before en- 
tering upon your studies, fully considered the fact that 
no profession or business demands more careful prepa- 
ration or a higher degree of mental training than the 
law, and the student must prepare himself for its prac- 
tice by most careful and painstaking labor, since the 
well-equipped lawyer must be not only learned in the 
law, but possess a broader range of general knowledge 
ofa practical nature than is required in any other call- 
ing. 

Not only is this true as to the student, but it has 
been well said in a recent able discussion of the sub- 
ject, that “ no formal argument should be required to 
show that the topic of legal education is of much 
greater interest to the entire bar, and even to the peo- 
ple of the country, than to the students themselves.” 

The problem of legal education therefore, as affect- 
ing not only the student, but the bar and the public, 
is one of the highest importance, and the methods of 
study best calculated to complete the education of the 
student early received most careful attention. 

The noted University of Bologna, in Italy, became 
known us *‘ The Mother of Laws,” by the establish- 
ment in the twelfth century ofa school for the study 
of jurisprudence, and in the thirteenth century schools 
for the study of the common law existed in the city 
of London, in the neighborhood of Westminster, some 
of the older and most learned professors of the com- 
mon law devoting a portion of their time and energy 
to the labor of instructing the students, while the Inns 
of Court for the education of law students date back 
to the fourteenth century. 

A hundred years later than that time Sir John For- 
tescue in the “De Laudibus Legum Angliae,”’ says, 
referring to the fact that there was then ten Inns of 
Court or Chancery, that “to either one of them be- 
longeth an hundred students at least, and to some of 
them a much greater number, though they may not 
ever be altogether in the same.”’ 

Again he says: “The same laws are taught and 
learned in a certain place of public or common study, 
more convenient and apt for attending to the knowl- 
edge of them than any other university.” 

Up toa quite recent period however the education 
of students at law in this country was carried on alto- 
gether in the offices of practicing attorneys and coun- 
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sellors, the student obtaining such information as was 
possible by the reading of books and drawing of papers, 
and thus educating himself as well in the theory as in 
the practice of the law. 

The first law school in this country is said to have 
been the one conducted at Litchfield, Conn., by Tap- 
ping Reeve, author of the Domestic Relations, as early 
as 1784; this was afterward discontinued. Chancellor 
Kent lectured on law at Columbia College in 1823, but 
the law school connected with that university was es- 
tablished at a much later date. Sothat at its estab- 
lishment ia 1851 the Albany Law School was in fact 
among the earliest established institutions for syste- 
matic instruction in the law. 

A recent writer on legal education (Prof. Rogers) 
says: “The riseof great schools of law has also done 
much to very materially aid students in their efforts to 
obtain a legal education. It istothe professors who have 
taught in their schools that the profession is indebted 
for its most learned commentaries and systematic 
treatises. Blackstone’s Commentaries embody the 
lectures which he delivered at Oxford, and Kent's the 
lectures which the great chancellor delivered at Colum- 
bia College. Story’s thirteen volumes are the fruits of 
his work as Dane professor in the Harvard Law School 
as well as his other contributions to legal literature. 
It was in the performance of his duty as alaw profes- 
sor that Simon Greenleaf prepared his work on Evi- 
dence, and Parsons wrote his work on Contracts and 
on Billsand Notes, as wellas on Partnership and Ship- 
ping and Admiralty. And inthe same way Washburn 
prepared his work on Real Property. Judge Cooley, 
during his connection with the Michigan Law School, 
published his Constitutional Limitations, his edition of 
Blackstone’s Commentaries, and his edition of Story’s 
Commentaries on the Constitution.” 

In the last few years law schools have become more 
than ever prominent in the problem of legal education ; 
so much so that in arecent report upon that subject 
forty-nine law schools report an aggregate of three 
thousand six hundred and sixty-seven students, and 
the course of study has been in many instances gradu- 
ally lengthened from one to two and three years, thus, 
in some instances, taking the entire time of study re- 
quired for admission to the bar in attendance upon the 
schools. 

Two reasons have assisted in bringing about this 
change in the method of preparation of students at 
law. 

First, the change in the method of carrying on busi- 
ness in the offices of the leading members of the bar, 
where students naturally incline to enter for the pur- 
pose of their education. This change consists largely 
in the increase of the bulk of business carried on in 
these offices, so that in every respect they assume 
rather the form of an extensive commercial establish- 
ment, where there is little room for a mere student, 
and where the business must be carried on by men 
who devote their entire time and attention to the mat- 
ters in hand, leaving little opportunity for supervision 
of the studies of the student by the busy practitioner. 

A further reason for this change has grown out of the 
fact that much of the education of the student in a 
practical way consists of practice in the copying of 
papers in order that he may familiarize himself with 
the forms and methods of carrying on business. 

The introduction of stenography and typewriting 
has to a very great extent revolutionized this branch 
of business, and where a few years since a student 
must laboriously copy folioafter folio and page after 
page of manuscript, by the present method of type- 
writing and manifolding the same work is done much 
better and more quickly, without occasion for the labor 
of the student. 

There is however another side to the question which 





is fully recognized in the provision of the rules of court 
in this State, relating to the admission to the bar, and 
providing that no applicant shall be entitled to admis- 
sion without having served aclerkship in the office of 
a practicing attorney of the Supreme Court for the 
period of at least one year. 

The necessity for office experience and for that 
knowledge of affairs which can only be obtained by 
contact with the actual practice, is a matter that re- 
quires no discussion or argument, and it follows from 
this consideration that the province of the law school 
is rather to teach the law as it exists, together with 
the theory upon which it is based and the rules of 
practice and procedure, than the actual methods of 
carrying on business, which can only be learned by fol- 
lowing from day to day its details as found in the daily 
round of the office and the courts, and the place of 
which cannot be filled by theoretical knowledge. 

Nor should the law school be confined only to those 
who have had no previous opportunity for forming 
habits of study in any of the colleges or universities. 
But an important part of its work is to teach students 
who have had no extended or previous opportunities 
for mental culture, howto use their faculties to the 
best advantage, so as to bring them to the point where 
they may know how to obtain the best results of their 
labor. 

The division of time therefore which gives a single 
year to the abstract study of the law in the school and 
the remainder of the prescribed period to the duties 
of the office, seems to combine to a considerable de- 
gree the result of a necessity for education of the stu- 
dent alike in the theory and practice of the law. 

It will be borne in mind that whether in the law 
school or in the office, the necessity for application to 
the study of the law alike exists, and that the student 
must not only form industrious habits, but must sur- 
render his time entirely to the study of the law, which 
has been so often described as a *‘ jealous mistress who 
brooks no interference.” 

And a student, atthe outset of his career, will do 
well to bear in mind the fact that not only is the pe- 
riod of one year allotted to him for study here insuffi- - 
cient to fully prepare him for the bar, but that it 
needs to be preceded or supplemented by two years of 
conscientious work at his desk, and further, that the 
three years which he is to spend before his admission 
is not sufficient to make him a lawyer in the true sense 
of the word. Not only is this not the period of his 
work, but he will then but have learned how to intelli- 
gently carry on the study of the law, and be only qual- 
ified to enter upon his life work. 

The instruction at the Albany Law School is now and 
always has been of the most practical character con- 
sistent with the teaching of the theory of the law, the 
design being while inculcating habits of study, to give 
in the period assigned the broadest range of topics con- 
sistent with careful consideration, and to suggest the 
point of view as to the law and practice which is most 
likely, not only to interest the student at fhe moment 
but to be most useful to him in the practice of his pro- 
fession. 

In the limit of time allowed by the course of a single 
year, it is impossible to treat of very many topics 
which are of the utmost importance in the study of 
the law, for the purpose of forming a foundation to a 
thorough, careful and educated lawyer. Necessarily 
therefore the topics of international and constitutional 
law and the like must be omitted from a course of 
this character, and the time devoted to the awaking of 
interest in and acquiring knowledge of the questions 
which arise in everyday life. 

The topics considered therefore are treated almost 
entirely from the practical rather than the theoretical 
standpoint, and the lectures are sought to be be given, 
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not with reference to any particular method or theory 
but in the manner best suited to the mental habits of 
the lecturers or conformable to their own theories of 
teaching, and the effort is to encourage the student to 
look afterthe principles of the law, and enable him to 
apply them to the facts of a particular case, so that 
they may be enabled to reason from one set of facts to 
another and te apply the rules and principles which 
should govern each case as it may arise; giving them 
so far as possible a general view of the laws and rules 
upon which business may be safely conducted, and un- 
der which clients may be advised so that they may 
avoid litigation, as well as to prepare them for the con- 
tention of the courts. 

- In this connection and by reason of the embarrass- 
ments already suggested with reference (o the acquire- 
ment of the rules of practice in the office, especial at- 
tention :s here given to that branch of the law, the ef- 
fort being not only to teach the rules of practice, but 
their application to particular cases in hand, so that 
the student may not only memorize the rules, but be 
enabled to see the manner in which they are applied 
in actual practice. 

This teaching is expected to be carefully supple- 
mented by the student himself, by his attendance upon 
the courts, so that he may be able, in connection with 
the precept, to learn by the example before him of the 
most prominent advocates, as to the method of con- 
ducting causes in the courts, and learn, by avoiding the 
failures of some, and by following the approved meth- 
ods of others, to so conduct a cause, us that in the im- 
portant matter of practice he may be enabled to dis- 
charge his full duty toward his client with credit to 
himself. 

Finally, gentlemen, one of the important elements in 
the atmosphere of a law school, in the lecture of pro- 
fessors and in the conduct of the students, always 
should be and is the cultivation of a just pride in an 
honorable profession, which can be be best fostered by 
the association of kindred minds brought together for 
purposes of mutualimprovement in the science of ju- 
risprudence, and you are always to bear in mind that 
the law is neither, strictly speaking, a trade or busi- 
ness, but a learned profession, which demands from 
its members a degree of consideration and respect 
commensurate with the importance of the duties im- 
posed upon them. 

Let me express the hope that your opportunities here 
and elsewhese may be soimproved that you may each 
of you become “‘ more than a master of law—a well- 
rounded man, a man of culture, resource and affairs,” 
and thus, while more competent to discharge your duty 
to your clients, become a credit to the law-school sys- 
tem through which you obtain your legal education, 
and at the same time demonstrate the fact ‘‘that asa 
means of intellectual training and development a well- 
conducted law school affords exceptional facilities and 
a knowledge of the general principles of the law is essen- 
tial to a useful and liberal education.” 


AMERICAN BAR ASSOCIATION. 


Address of the president, John F. Dillon of New York, at 
Saratoga Springs, N. Y., August 25, 1892. 


II. 
TAXATION. 


New Jersey follows New York and certain other 
States in taxing collateral inheritances. 

The collateral inheritance tax law of New York has 
been amended by providing more specifically for the 
appraisal of property subject to the act, and giving 
power to the appraiser to subpoena and examine wit- 





nesses. It also requires all safe deposit companies, 
banks or other institutions or persons holding securi- 
ties or assets of a decedent to give five days’ notice to 
the county treasurer or comptroller of the time and 
place when it is intended to deliver or transfer such se- 
curities or assets to the legal representatives of the de- 
ceased. The treasurer or comptroller may attend per- 
sonally or by representative at the time of the delivery 
and examine such securities or assets. Liability to 
pay the tax dueisthe penalty provided for failure to 
give the notice or refusal to allow the examination. 

In that State also an act has been passed establish- 
ing the “block system” for taxes and assessments, 
founded upon the principle advocated by Mr. Olm- 
stead at our meeting in 1890 for the recording of con- 
veyances. Its operation in actual practice will be 
watched with interest. 

A somewhat novel and experimental act was passed 
by the Legislature of Michigan in 1891, which has re- 
cently come under my observation. It attempts to 
divide the tax upon mortgaged real estate by levyinga 
proportionate part upon the owner and the balance 
upon the murtgagee. Both are made liens upon the 
property, the mortgagee being declared to have an in- 
terest in the land. Either the owner or the mortgagee 
may pay both taxes, and in case they are paid by the 
owner the portion paid on account of the mortgagee 
is to be credited on account of interest, and if that is 
not sufficient, then upon the principal of the debt se- 
cured. If paid by the mortgagee, the portion paid on 
account of the owner is to be added to the debt, and 
secured by thelien. The scheme is well calculated to 
accomplish its object were it not for the well-proved 
economic principle which will, as it has done in other 
cases, result in the lender of money requiring the pay- 
ment of his portion of the tax by the owner directly 
by express contract, or indirectly by an increase in the 
rate of interest. 

The session of the Legislature of Louisiana recently 
ended was largely occupied in discussing bills and en- 
acting laws relating to the levee system, made urgent 
by the extraordinary floods and consequent disasters 
of last spring. Some of these acts adopt a new princi- 
ple by granting power to the boards of levee commis- 
sioners, not only to levy ad valorem taxes, but to exact 
contributions, in the nature of local assessments for 
benefits received, on personal property, such as the 
crops, a3 well as on the real property protected br the 
levees. The constitutional questions likely to arise 
will be interesting, and their discussion and decision 
will undoubtedly have notable effect upon the evolu- 
tion of constitutional law, already far advanced in 
that State. 

REAL ESTATE. 

New York amends its law prescribing the procedure 
when persons seized of real property die intestate or 
without devising it to specific persons, by extending 
its provisions to those claiming title through the heirs 
as wellas to the heirs themselves. 

New York now permits acknowledgments to be 
taken in other States or Territories before any officers 
authorized by their own laws to take acknowledg- 
ments. It has also adopted a law enabling divorced 
women more readily to convey and release inchoate 
rights of dower. 

Massachusetts makes the record of instruments pur- 
porting to affect land titles, wnen duly acknowledged 
or proved, conclusive evidence of the delivery of such 
instruments in favor of purchasers for value without 
notice claiming thereunder. This is a novel and per- 
haps just application of the principle of estoppel. By 
another act it is provided that no judgment affecting 
land titles shall have any effect as against persons 
other than the parties to the action, unless a certified 
copy thereof shall have been recorded. 
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Another Massachusetts statute prevents the acqui- 
sition of rights of way across railroads by prescrip- 
tion. 

Virginia endeavors to quiet titles in cases of defect- 
ive acknowledgments by married women by provid- 
ing that unless action is brought within two years after 
the passage of the act, or within ten years after the 
date of such acknowledgment, the deed shall be valid 
to pass dower. 

North Carolina provides that boundaries of land 
described in a conveyance may be sustained if the 
jury are satisfied that the land in question is the same 
tract [intended to be] described in the instrument. 


WILLS, PROBATE, ETC. 


Georgia renders less difficult the proving of foreign 
wills by providing that no greater number of witnesses 
shall be required to prove them than are required for 
their execution. 

Massachusetts has, as it seems to me, wisely enacted 
a statute that the marriage of a testator shall be a rev- 
ocation of any will previously made, unless it is made 
in contemplation of such marriage or in the exercise 
of a power of appointment. 

New Jersey allows securities belonging to estates of 
deceased persons to be deposited under an order of 
court, and in such case the securities so deposited 
shall not be taken into account in fixing the amount 
of the bond of any executor, administrator or other 
trustee. 

CRIMES AND PUNISHMENTS, 


New York has amended its Code of Criminal Pro- 
cedure as to the method of imposing the death penalty 
by electricity. 

In the same State the procedure in the arraignment 
and punishment of corporations for crime has been 
amended, and by a new statute tapping or otherwise 
interfering with telegraph or telephone wires is made 
amisdemeanor. By another act illuminating gas is 
made the subject of theft, and its unlawful appropria- 
tion is brought within the criminal laws, 

Massachusetts makes a criminal offense the conver- 
sion by brokers and officers of corporations engaged in 
the broker’s business, of money deposited with them 
for specific purposes. That State has also passed a law 
which the irreverent might denominate “ An act for 
the protection of deacons.” It pronounces crimes the 
entering and driving of horses disguised or misrepre- 
sented at places where purses or premiums are com- 
peted for. The maintaining of obstructions in buildings 
resorted to for purposes of unlawful gaming is also 
made acrime, and another act punishes all persons 
concerned in managing any lottery or policy shop or in 
selling tickets therefor. 

Virginia endeavors to prevent and punish betting, 
gambling, bookmaking and poolselling on races, elec- 
tions and ball games. 

North Carolina defines felony to be any crime pun- 
ishable by imprisonment in the penitentiary or by 
death, and permits a prisonerto be convicted of any 
crime of the same nature though of a less degree as 
that of which he is accused. 

Maryland pronounces the entering of any building 
with intent to tar and feather any person a criminal 
offense. 

Tennessee endeavors to prohibit sparring matches, 
prize fighting and other brutal exhibitions under heavy 
penalties of fine and imprisonment. 


PRISONS AND CONVICTS. 


New York, in evident deference to the wishes of 
competent workmen, no longer permits the manufac- 
ture and sale of certain articles, such as hats, etc., in 
prisons, penitentiaries and reformatories. 











Georgia furnishes a curious specimen of legislation 
in an act creating the office of ‘‘ whipping boss” for 
chain gangs, in which it is provided that such officers 
and other persons enumerated, having charge of con- 
victs, shall not ‘‘ be personally liable for any injury or 
damage to any convict resulting from the employment, 
care, keeping, control, work and discipline of convicts 
who are under the direction of said governing authori- 
ties, respectively, in accordance with reasonable and 
humane rules and regulations adopted as aforesaid,’’ 
such rules and regulations being prepared, as provided 
by the act, by the governing authorities of counties or 
municipal corporations employing or having labor per- 
formed by convicts, with power to amend them as oc- 
casion may require. If the purpose of this clause is to 
deprive convicts of all redress for injuries and dam- 
ages sustained by them as the result of discipline, it is 
probable that such purpose will be defeated by a proper 
construction of the act in the light of those constitu- 
tional and fundamental principles which secure, even 
to criminals, the right to preserve God’s temple in- 
violate. 

In Massachusetts a new act limits sentences to the 
reformatory to five years for offenses punishable by 
imprisonment in the State prison, and to two years for 
other offenses. Another act allows male persons under 
thirty-five years of age convicted of habitual drunken- 
ness to be imprisoned in the reformatory, and females 
so convicted to be imprisoned in the reformatory for 
women not more than two years. 

In Massachusetts an act provides for the identifica- 
tion of criminals by the Bertillon system, being by 
means of measurements, ete. A similar act was 
adopted by Maryland. Michigan also passed a like 
law in 1891. 

Ohio has repealed her act of 1891 establishing an in- 
termediate penitentiary. 

In Maryland a law was enacted providing for the es- 
tablishment of rogues’ galleries. 


ECHOES OF THE WAR. 


Massachusetts offers to pay the burial expenses of 
soldiers and sailors dying in State institutions, and 
Virginia makes an appropriation toward a monument 
to commemorate the valor of the private soldiers and 
sailors of the Confederate States. 

Wisconsin provides for the payment of salaries to 
the secretaries of soldiers’ relief commissions in coun- 
ties whose taxes levied exceed $10,000, and extends the 
relief granted by the act of 1887 to indigent Union 
soldiers, their wives, widows and orphans, to the in- 
digenut parents of such soldiers who die without leav- 
ing widows or orphans. 

Georgia makes the annual appropriation of $60,000 to 
pay the widows of Confederate soldiers who died in 
the service or from wounds received or diseases con- 
tracted therein, and by an amendment grants to indi- 
gent Confederate soldiers the right to engage in the 
business of peddling without being required to procure 
a license for the privilege. 

South Carolina makes an appropriation to be used in 
erecting head and foot-stones at the graves of her 
soldiers who are interred on the battlefield of Frank- 
lin, Tenn. 

Iowa makes appropriation for the erection of a State 
soldiers and sailors’ monument, plans for which are not 
to call for the expenditure of more than $150,000, in- 
cluding the site and all other expenses. 

Rhode Island stamps as a criminal any person who, 
without right, removes any flag or marker placed upon 
agrave to designate that such grave is that of a de- 
ceased soldier or sailor. 

New Jersey authorizes its cities and counties to as- 
sist duly formed associations in erecting monuments 
to celebrate the victuries of tbe armies of the United 
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States, or of the soldiers and sailors of the State, in the 
late war. 


COMMENTS AND REFLECTIONS. 


And now, gentlemen, complying with the require- 
ments of the Constitution, I have endeavored to com- 
municate the most noteworthy changes in statute law 
on points of general interest made in the several States 
and by Congress during the preceding year. 

The activity of the legislative function is so great 
that, although [ have had to deal with the enactments 
of the Legislatures of only sixteen States and Terri- 
tories out of forty-eight, and although I have given the 
briefest statement of these enactments, even this isa 
long catalogue and I much fear has proved a tedious 
tale. Still this ought not to be wearisome to lawyers 
who love their profession, since in no other way is the 
actual workings of our institutions so faithfully mir- 
rored and displayed. There is, as it seems to me, no 
spectacle of more transcendent interest than that of 
the people of the States governing themselves in all 
that pertains to State interests, and the people of the 
whole country governing themselves in all that per- 
tains to the general government. Ours is a political 
universe, in which each of the forty-four States keeps 
within its prescribed orbit, and in which, in obedience 
to organic laws, all revolve with planetary regularity 
around the central sun of the Federal Union. And 
this spectacle, which is nowhere else to be seen, is the 
creation, the prodigy, [had almost said the miracle, 
of liberty and law as wrought out and exemplified in 
the institutions which our fathers founded, which 
their descendants have maintained and which we 
enjoy. 

Holders in fee of such a magnificent and priceless 
inheritance, presently for ourselves and of the rever- 
sion in trust for the generations that in endless succes- 
sion are tocome after us, there rests upon us the sol- 
emn and sacred duty to see that the estate is not 
wasted, despoiled or lost. This duty rests generally 
uponall. Butin view of the nature of our profession, 
its studies, its labors and its influence, it rests with 
peculiar and special force upon it and upon us. 

Commenting on Lord Bacon’s familiar observation 
“that every man is a debtor to his profession,’ the 
author of Funomustruly observes: ‘“ How much more 
is every man a debtor to his country, which includes 
every blessing he enjoys, and for the sake only of 
which any profession is established.’’ And, reviewing 
some of the blessings of Englishmen, he adds: ‘‘ Think 
of this and bless yourself; you are born neither a Russ 
nora Turk.’’ Eunomus, vol. 1, p. 76. 

It is consolatory to think that it is at times possible 
for a lawyer even unaided, asin Lord Bacon’s case, not 
only to discharge his debt to his profession, but to 
overpay it, and thus to make the profession his debtor. 
But his ability to meet this obligation is much in- 
creased when he acts in an organized capacity, and it 
is in recognition of thistruth that this association of 
the American bar is formed, whose leading and de- 
clared objects are “to advance the science of jurispru- 
dence, promote the administration of justice and uni- 
formity of legislation throughout the Union, and up- 
hold the honor of the profession of the law.” 

Dealing as the lawyer does almost exclusively with 
statutes, forms, precedents and trials, the effect un- 
avoidably is a tendency to regard law simply in the 
light of a positive creation of the legislator who can 
make, alter and unmake it at his will. 


SOURCES AND NATURE OF LAW. LAW AND LEGISLA- 
TION DIFFERENTIATED. ETHICAL NATURE OF LAW. 


The error involved in this conception as respects the 
sources and nature of law, both generally and under 
the limitation of our written Constitutions, is so grave 





that I feel that a few observations thereon may not be 
misplaced even before this body of its learned and 
eminent professors. Every era has its more special 
duties, and it seems to me that the duty of this gener- 
ation of lawyers inthe actual situation and circum- 
stances in which we find ourselves placed, is not con- 
fined to measures to advance the science of jurispru- 
dence and to amend or reform existing laws, but it es- 
pecially includes the more pressing duty of preserving 
and guarding the very basis on which our laws and 
institutions rest from certain dangers with which they 
are threatened. These dangers are greatly increased 
by the prevalence of misconceptions as to the nature 
of law, and by underrating the necessity, value and 
purposes of the provisions of our Constitutions which 
guarantee the sacredness of coutracts against legisla- 
tive impairment and private property against legisla- 
tive spoilation. 

It is first of all necessary to get rid of the idea that 
law is whatever the populace of the moment may de- 
termine to be their sense of expediency or right, or 
whatever a legislative majority may see fit to enact. 
An adequate and just regard for law, and the obliga- 
tion of all men, including those in authority, not only 
to recognize their subjection to law but to cherish, 
preserve and obey it, can, as [ think, in no way be 
better inculcated, strengthened and enforced than by 
rising superior to the conception that lawis in its 
essence the mere product of the popular will or of a 
legislative majority, and by contemplating the higher 
and purer sources of law, and thus to become saturate 
with the great truth that law and legislation are not 
necessarily equivalents, but that law in its more en- 
gaging and nobler aspects, and in its essential nature, 
is ‘only the beneficence of civil society acting by 
rule;’’ is, in a word, ‘* the absolute justice of the State 
enlightened by the perfect reason and morality of the 
State,” and therefore opposed ever and always to all 
that is fitful, unjust and destructive. 

Kent's philosophy is to me, I am sorry to confess, 
dreary enough, but there is one noble passage of his 
that made on me an impression that years have never 
eflaced or dimmed. ‘ There are two things which, the 
more I contemplate them, the more they fill my mind 
with admiration—the starry heavens above me and the 
moral law within me.”’ 

A most serious error it is forthe lawyer to conceive 
or suppose that he has to do only with constitutions 
and statutes, and that these constitute all there is of 
law. Law, even municipal or civil law, is vastly more 
than Blackstone’s and Austin’s stereotyped definition 
makes it—‘‘a rule of civil conduct prescribed by the 
supreme power in a State;”’ that is to say, something 
originating with and created by man—a mere product 
of State sovereiguty—of legislation, and which there- 
fore the legislator can determine, fix and mould at his 
pleasure. 

The “starry heavens” which the philosopher of 
KGnigsburg contemplated with ever-increasing wonder 
and delight, nay, the whole stupendous universe, 
illimitable as infinity, born of law, and obeying law, is 
not only evidence but proof of a lawgiver whom we 
call Gop. ‘ God,” exclaimed Chateaubriand, ‘tis the 
great secret of nature.”’ (Diew meme est le grand secret 
delanature.) Not so! ‘* The heavens deciare the glory 
of God, and the firmament sheweth his handiwork.” 
Whoever looks above him with the reverent eye and 
ear of Addison sees the firmament with something 
more than mere admiration; he sees it in its great 
original, the primal source of law; he hears the planets 
though they roll in solemn silence, uttering forth a 
voice: ‘The hand that made us is divine.” 

Coleridge reverses the point of contemplation and 
in his sublime Chamouni Hymn—-a grand antiphonal 
to that of Addison—prostrate in adoration he apostro- 
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phizes the hoar and sovran mount before him, as the 
ambassador from earth to heaven, as the great Hier- 
arch, and solemnly bids it to tell the silent sky, to tell 
the stars, to tell yon rising sun: ‘‘ Earth with her 
thousand voices praises God.’’ Not less wondrous than 
the revelations of the starry heavens and much more 
important, and to no description of men more so than 
to lawyers, is the ‘‘moral law” which Kent found 
within himself, and which is likewise found within 
and is recognized by every man. This moral law holds 
its dominiou by divine ordination over us all, from 
which evasion or escape is impossible. This moral 
law is the eternal and immutable sense of justice and 
of right, written by God on the living tablets of the 
human heart and revealed in His Holy Word. It is 
considerations of justice and right that make up the 
web and woof and form the staple of a lawyer's life 
and vocation. The lawyer’s work and business is, it 
is true, with human laws, but the lawyer makes a sad 
mistake who supposes law to be the mere equivalent 
of written enactments or judicial decisions. Theoreti- 
ca ly, and for many purposes practically, we must dis- 
erlminate law and morality, and define their respect- 
ive provinces. But those provinces always adjoin each 
other, and ethical considerations can no more be ex- 
cluded from the domain of law in its every part, than 
one can exclude the vital air from his room and live. 

If you ask me to define what is meant by law, what 
it really is and whence it comes, I hide my diminished 
head and confess my utter inability fully and ade- 
quately to formulate the definition and to answer the 
inquiry. 

It is found or is to be sought in written constitu- 
tions, in statutes, in judicial decisions, in the commen- 
taries and works of learned men, and yet with all their 
voluminousness it is not to be found in those alone, 
nor perhaps chiefly. 

These constitutions, statutes, judicial decisions and 
treatises are numbered by thousands. They are 
almost unknown to the mass of men; they are at best 
imperfectly known to lawyers, and yet it is true that 
any man who in good faith obeys the dictates of a pure 
and honest heart, whose civil conduct is guided by the 
sense of justice and right which is graven on his heart 
by the supreme lawgiver, will find such a course of 
conduct, except in the rarest instances, to be in per- 
fect conformity with the requirements of the laws of 
his country. 

If you critically observe the long catalogue of legis- 
lative acts which I have summarized to-day, you will 
find that the most of them relate to positive regula- 
tions of expediency, and not to the great and perma- 
nent doctrines of general or universal justice or juris- 
prudence. Prolific as our various Legislatures are in 
the exercise of the function of legislation, yet how in- 
finitesimai compared with the vast aggregate of our 
laws and jurisprudence is the work of any given Leg- 
islature, or even the combined work of all the Legisla- 
tures of this country from the beginning down to this 
preseiit. 

Thus much as to the differentiation of law and legis- 
lation, and as to the essential nature of law as the 
eguivalent of the enlightened permanent justice of the 
State. 

These views are enforced by considerations of the 
necessity, purpose and effect of our written constita- 
tions, to which I shall now briefly advert in order to 
bring out, if [ may, in strong relief the duty they sug- 
gest. 


VALUE, PURPOSES AND EFFECT OF OUR 
WRITTEN CONSTITUTIONS. 


NECSSSITY, 


The absolutely unique feature of the legal institu- 
tions of the American republic is its written Constitu- 
tions, which are organic limitations by the people 





whereby the people by an act of unprecedented wis- 
dom, have, ‘‘ in order to establish justice, to promote 
the general welfare and secure the blessings of liberty 
to themselves and their posterity,”’ effectually protected 
themselves against themselves. What renders this the 
more extraordinary is that these Constitutions are 
self-imposed restraints. The spectacle is that of the 
acknowledged possessors of all political power volun- 
tarily circumscribing and limiting it. History affords 
many examples where the holders of political power 
have been forced to surrender or curtail it for the 
general good, but the example of the people constitut- 
ing the American political communities in effectively 
limiting their own power by their own free will stood 
alone when this sublime sacrifice was made, and it has 
not been followed in any country in Europe, nor suc- 
cessfully put in operation elsewhere than in the United 
States. I said that in this way the people had effectu- 
ally protected themselves against themselves, and this 
they have done by making the Constitution not only 
in name but in reality the supreme law of the land. 
This they did by providing that the Constitution was 
to be interpreted and enforced by the judiciary as one 
of the departments of the government established by 
the Constitution; and that the judgment of the courts 
thereon should be enforced by the executive by the 
whole power of the State. 

To have constructed our Constitutions so as to pro- 
vide legal sanctions for their provisions was the great, 
illustrious, beneficent, crowning work of the states- 
men and lawyers who were their authors. “I do not 
know,’’ exclaimed Rufus Choate, ‘‘ that I can point to 
oneachievement in American statesmanship which can 
take rank for its consequences of good above that sin- 
gle decision of the Supreme Court which adjudged 
that an act of the Legislature contrary to the Consti- 
tution is void, and that the judicial department is 
clothed with the power’’—and he might have added, 
charged with the duty — “ to ascertain the repugnancy 
and pronounce the legal conelusion. That the framers 
of the Constitution intended this to be so is certain; 
but to have assured it against Congress and the execu- 
tive—-to have vindicated it by that easy yet adamant- 
ine demonstration than which the reasoning of mathe- 
mathics shows nothing surer—to have inscribed this 
vast truth of conservatism upon the public mind, so 
that no demagogue not in the last stage of intoxica- 
tion denies it—this is an achievement of statesman- 
ship of which a thousand years may not exhaust or re- 
veal all the good.” 

Other nations have what they call Constitutions or 
fundamental laws. England, for example. But no pro- 
vision is beyond the transcendent and omnipotent 
power of Parliament. And therefore De Tocqueville 
denied that England had in reality a Constitution. 
His striking passage on this subject is: ‘*‘ The Parlia- 
ment has an acknowledged right to modify the Consti- 
tution: as therefore the Constitution may undergo 
perpetual changes, it does not in reality exist; the Par- 
liament is at once a legislative and a constituent as- 
sembly.” Inthe American conception of the office 
and effect of a Constitution De Tocqueville's criticism 
is just. 

Belgium and France have written Constitutions, but 
since they practically have no sanction, they are mere 
glittering declarations of abstract principles of politi- 
cal morality or action, having no force except such as 
public opinion may give them. They are not laws, 
since their restrictions and directions will net be en- 
forced by the courts. We are told on unquestioned 
authority (Dicey Const. 144) that “during a period of 
more than fifty years no Belgian judge ever pro- 
nounced a Parliamentary enactment unconstitutional,” 
and that ‘ no French tribunal would hold itself at lib- 
erty to disregard an enactment, however unconstitu- 
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tional, passed by the National Assembly, inserted in 
the Bulletin des Lois and supported by the force of the 
government.” 

Foreign statesmen and lawyers, after observing the 
workings of our Constitutions in this regard for more 
than acentury, at length join in praising the wisdom 
of the American device. Thus, Dicey in his Oxford 
Lectures (1886), on the Law of the Constitution, says: 
‘This system (the American system] which makes the 
judges the guardians of the Coustitution, provides the 
only adequate safeguard which has hitherto been in- 
vented against unconstitutional legislation.’’ Lect. 3, 
p.125. ‘The glory of the founders of the United 
States is to have devised or adopted arrangements un- 
der which the Constitution became in reality as wellas 
name the supreme law of the land. Lect. 4, p. 145. 


THE DUTY OF THE BAR TO UPHOLD THE CONSTITU- 
TIONAL GUARANTIES OF CONTRACTS AND PRI- 
VATE PROPERTY. 

The great fundamental rights guaranteed by the 
Constitutions are life, liberty and property. The two 
former are every where respected and protected by the 
Legislatures and the courts. But we cannot close our 
eyes to the fact that the institution of private prop- 
erty is menaced both by open and overt attacks. It is 
attacked openly by the advocates of the various here- 
sies that go under the general name of Socialism or 
Communism, who seek to array the body of the com- 
munity against individual right to exclusive property, 
and in favor of the right of the community in some 
form to deprive the owner of it or of its full enjoy- 
ment. 

Property, or its rightful enjoyment, is also covertly 
invaded, not by the Socialist, but at the instance of a 
popular, or supposed popular, demand; in which case 
the attack is directed against particular owners or 
forms of ownership, and generally takes the insidious 
and more specious and dangerous shape of an attempt 
to deprive the owners—usually corporate owners—of 
their property by unjust or discriminating legislation 
in the exercise of the great power of taxation, or of 
eminent domain, or of that elastic power known as 
the police power, resulting, and intended to result, in 
“clipping” the property, or “ regulating ’’ the owner 
out of its fullenjoyment and use. 

The era of the despotism of the monarch or of an 
oligarchy has passed away. If we are not struck with 
judicial blindness, we cannot fail to see that what is 
now to be feared and guarded against is the despotism 
of the many—of the majority. Speaking of Great 
Britain, Sir Frederick Pollock recently said, that ‘at 
no time has it been fitter for us to be put in mind that 
the effective power of law is not only the work, but 
the test of a civilized Commonwealth, and that law, as 
a great English writer has said, is in its nature 
contrary to such forces and operations as are ‘ violent 
andcasual.’’’ Oxford Lectures, p. 100. 

The founders of our democratic, or more accurately 
speaking, republican institutions, were fully alive to 
these great truths. They were neither Visionaries nor 
Socialists. It is among the eternal lessons of history, 
which they well knew, that the mass of the people 
were subject to the influence of supposed temporary 
interests and of ‘‘violent and casual forces” which 
might be in conflict with theirown vital and perma- 
nent well-being. 

Burke, perhaps the profoundest political thinker of 
any age, speaking on this subject, says: ‘‘Society re- 
quires not only that the passions of individuals should 
be subjected, but that even in the mass and body, as 
well as in the individuals, the inclinations of men 
should be thwarted, their will controlled and their 
passions brought into subjection. This can only be 
done by a power out of themselves, and not in the exer- 





cise of its functions, subject tothat will and to those 
passions which it is its office to brille and subdue. In 
this sense the restraints on men, as well as their liber- 
ties, are to be reckoned among their rights.’’ Burke’s 
Works (Am. ed.), vol. 3, p. 310. 

Realizing these truths and the necessity of safe-guard- 
ing these vitaland permanent interests, the founders 
of our legal institutions devised—and the device is, as 
I have said, the crowning proof of their wisdom—the 
American polity of constitutional restraints upon all 
of the departments of the governments which the peo- 
ple established. 

All of the original States provided for the security 
of private property. This they did either by extract- 
ing and adopting, in terms, the famous thirty-ninth 
article of Magna Charta securing the people from ar- 
bitrary imprisonment and arbitrary spoliation, or by 
claiming for themselves, compendiously, all of the lib- 
erties and rights set forth in the Great Charter.* I 
make this statement asto the action of the original 
States after a careful examination of their charters 
and Constitutions. 

When the Federal Constitution was formed there was 
inserted in it the provision, also original and unique, 
**that no State shall pass any law impairing the obli- 
gation of contracts.’’ Art. 1, $10. 

Encroachments from the general government were 
feared, and this fear led tothe speedy adoption of the 
first amendment to the Constitution. Justice Miller, 
in the Slaughter-House Causes, says: ‘‘ The adoption of 
the first eleven amendments to the Constitution so 
soon after the original instrument was accepted, shows 
a prevailing sense of danger at that time from the Fed- 
eral power.”’ 

These amendments were promised and insisted upon. 
“*T hope,” said Jefferson, *‘ thata Declaration of Rights 
will be drawn up to protect the people against the 
Federal government, as they are already protected in 
most cases against the State government.”’ 

The fifth amendment, inter alia, ordained that: 
“No person shall be deprived of life, liberty or prop- 
erty without due process of law; nor shall private 
property be taken for public use without just compen- 
sation.” 

This was not new language or language of uncertain 
meaning. It was borrowed purposely from Magna 
Charta. It was language not only memorable in its 
origin, but it had stood for more than five centuries 
asthe classic expression and as the recognized bulwark 
of the ancient and inherited rights of Englishmen to 
be secure in their personal liberty and ia their posses- 
sions. Burke, vol. 3, pp. 272, 273 (Am. ed.). It was 
moreover language which shone resplendent with the 
light of universal justice; and for these reasons it was 
selected to be put into the fifth amendment of the 
Federal Constitution as it had already been put 
into the charters and Constitutions of the several 
States. 

But the fifth amendment was a limitation only on 
the general government; it was simply a guaranty ta- 
ken by the States against the action of the central 
power. Thus we see a settled purpose in both the 
State and Federal Constitutions to protect and secure 
personal liberty and private property. 

With these guaranties—the inviolability of con- 
tracts and the sacredness of private property—the re- 
public set out on its untried course. One hundred 





*All of the Constitutions of the forty-four States contain 
like provisions. Mr. Bryce, in his chapter on the “ Develop- 
ment of State Constitutions’ (American Commonwealth, 
vol. 1, chap. 38), did not fail to perceive that ‘‘They show a 
wholesome anxiety to protect and safeguard private property 
inevery way. * * * The only exceptions to this rule are 
to be found in the case of any thing approaching a monopoly, 
and in the case of wealthy corporations." 
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years and more have vindicated the necessity and the 
wisdom of these organic limitations. 

The result of the provision ordaining contracts to 
beinviolable has been, says Mr. Justice Miller (Michi- 
gan, Aun Arbor Address, 1887), ‘‘to make void innu- 
merable acts of the State Legislatures, intended in 
times of disastrous financial depression and suffering 
to protect from the hardships of a rigid and prompt 
enforcement of the law in regard to their contracts, 
and to prevent the States from repealing, abrogating 
or avoiding by legislation contracts fairly entered into 
with other parties.’’ 

Hundreds of acts of State legislation have been de- 
clared vvid under this clause by the Supreme Court, 
and attempted repudiation, with its consequent dis- 
honor, prevented. Who is not glad that the States 
have not had the power to destroy or impair con- 
tracts? 

So, likewise, the provisions in the State and Na- 
tional Constitutions protecting private property have, 
up to this time, been effective. These have been, in- 
deed, the great triumphs of our popular system of 
government, for these were supposed to be its weak 
and vulnerable spots. Disbelievers in republican in- 
stitutions had predicted early shipwreck on these 
rocks, and when it came not they simply postponed 
the period of fulfillment. 

These prophesies have happily hitherto proved false 
—so signually false that as strongan unbeliever in pop- 
ular government as Sir Henry Maine, speaking of the 
American Union and its unexampled career, was 
forced, in 1885, to confess and declare that ‘‘all this 
beneficent prosperity reposes on the sacredness of con- 
tract and the stability of private property; the first, 
the implement, and the last, the reward, of success in 
the universalcompetition.’’ Essay on Popular Goy- 
ernment, p. 51 (Am. ed.). 

For this noble and generous utterance of a great 
truth I forgive all his doubts as to the success of popu- 
lar government, and cancel the remembrance of his 
dismal forebodings. 

Then came the fourteenth amendment, which, 
among other things, ordained: 

**Sec. 1. Nor shall any State deprive any person of 
life, liberty or property without due process of law; 
nor deny to any person within its jurisdiction the 
equal protection of the laws.”’ 

It was of set purpose that the language of Magna 
Charta, whose meaning was well known, was again se- 
lected. 

This is an express limitation upon the power of the 
States. It puts property upon precisely the same foot- 
ing of security that it puts life and liberty. It binds 
them each and all indissolubly together. It places each 
and all of these primordial rights under the «gis and 
protection of the National government. By this pro- 
vision they are each and all adopted as National rights. 
Under the fifth amendment they are each protected 
from invasion by Congress or the Federal govern- 
ment. By the fourteenth amendment they are each 
protected from invasion by State Legislatures or by 
the people of the States in any form in which they may 
attempt to exercise political power. If they are not 
safe and secure, it is because, and only because, of the 
essential infirmity of constitutional limitations of the 
most peremptory character. This we cannot admit. 
The fourteenth amendment is a reaffirmation in the 
most impressive and solemn form of the sacredness 
and stability of private property as one of the funda- 
mental and indestructible rights of the people of the 
United States. 

It sets the seal of National condemnation upon 
Proudon’s famous maxim that ‘Property is theft” 
(la propriété c’est le vol): ‘‘Property-holders are 
thieves.”’ 





The value of these constitutional guaranties wholly 
depends upon whether they are fairly interpreted and 
justly and with even hand fully and fearlessly en- 
forced by the courts. 

In view of these considerations will you, gentlemen, 
permit me to repeat that in my judgment the great, 
paramount, overshadowing duty of the legal profes- 
sion in this country in our day, is to defend, protect 
and preserve our legal institutions unimpaired and in 
their full efficiency. If there is any problem yet un- 
settled, itis whether the bench is able to bear the 
great burden of supporting under all circumstances 
the fundamental law against popular, or supposed 
popular, demands for enactments in gonflict with it. 
It is the loftiest function and the most sacred duty of 
the judiciary—unique in the history of the world—to 
support and maintain and give full effect to the Con- 
stitution against every act of the Legislature or execu- 
tive in conflict with it. This is the great jewel of our 
liberties. Let us not, ‘like the base Judean, throw a 
pearl away richer than all his tribe.’’ This is the great 
and only breakwater against the haste and the pas- 
sions of the people—against the tumultuous ocean of 
democracy. It must at all costs be maintained. 

And again I repeat that in my judgment the pre- 
eminent present duty of the American bar and judi- 
ciary is to maintain the ascendency of our constitu- 
tions and to see that their guaranties are made effect- 
ual in favor of all persons, all rights and all interests 
which they were devised and designed to protect. This 
done, and allis safe; this omitted, and all is imper- 
illed, and may be lost. 


CONCLUSION. 


If these observations are at all timely; if they have 
aught of value; if they shall inspire or excite further 
thoughts upon the important subjects which I have 
touched with such a hasty and imperfect hand, I shall 
have accomplished all that [ sought, and more than I 
timidly dare to hope. 

“T shall then’’—L use in closing, slightly changed, 
the quaint and curious reflections of an old author on 
the Laws of England—“ I shall then, with the vanity 
of an author, compare myself to one whoin his travels 
over a bleak and dreary country has picked up some 
plants, which he afterward transfers to some delight- 
ful spot in a milder climate; where they may attract 
notice even among the more agreeable productions, by 
those who would never have visited them in their na- 
tivesoil. And if, after all, they should have any me- 
dicinal virtues useful in life, they will be welcome 
wherever they may be made_to grow.” 

—e__—_ 
CONSTITUTIONAL LAW— APPORTIONMENT 
ACT. 

NEW YORK SUPREME COURT, GENERAL TERM, FIFTH 
DEPARTMENT, AUG. 16, 1892. 

PEOPLE, EX REL. POND, Vv. BOARD OF SUPERVISORS 
OF MONROE County. 

The Apportionment Act (chap. 397, Laws of 1892) is unconsti- 
tutional because it was not passed at the end of ten years 
from 1885; because it was not passed at the next regular 
session of the Legislature after the enumeration; and be- 
cause the apportionment was unequal and unjust. 
PPEAL by the relator, Charles F. Pond, from an 

order of the Monroe Special Term, denying a mo- 
tion for a mandamus. 


C. D. Kiehl, for appellant. 


W. A. Sutherland and Charles Daniels, for respond- 
ent. 
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EXTRACTS FROM THE OPINIONS OF THE COURT. 

Lewis, J. ‘The Constitution, as has been seen, pro- 
vides that the apportionment of the members of As- 
sembly shall be made at the first session after the re- 
turn of every enumeration. 

First, then, are these provisions of the Constitution 
mandatory, or advisory simply. 

Thac the people have the right in their Constitution 
to speak in mandatory language no one will question. 
They are the source of power; the Constitution ema- 
nates from them. They have the right to impose such 
limitations and restrictions upon powers they confer 
upon their servants as they choose. If important in- 
terests are involved which may be jeoparded if the 
language be held to be simply advisory, it must be as- 
sumed that its authors intended to speak in manda- 
tory terms. If the provisions under consideration are 
advisory simply, it follows that an apportionment may 
be made at any time that suits the wishes or plans of 
the party in power. If advisory only, an enumeration 
can be taken and a tabulated statement of the result 
delivered to the Legislature, to be immediately fol- 
lowed by an apportionment, without any opportunity 
for its examination by the people, and the people may 
thereby be made victims of a party in power, who may 
for partisan purposes so manipulate and falsify an enu- 
meration, and follow it by so arranging the Senatorial 
districts and apportioning the members of Assembly 
so as thereafter to place the control of the election of 
members thereafter of both houses, under the control 
of asmall minority of the electors. The districts could 
easily be so selected and arranged that a majority of 
the legislators could thereafter be elected by electors 
whose predilections were with the party making the 
apportionment, and who composed but a small minor- 
ity of the electors of the State, and the majority would 
be practically disfranchised; and as amendments of 
the Constitution can be secured only through and by 
the consent of the Legislature, it would be practically 
impossible to remedy the wrongs by lawful means. If 
directory only, there is no necessity for calling an ex- 
tra session; the enumeration and apportionment may 
be consummated at one sitting of the Legislature. 
Holding these provisions to be mandatory, not only 
does no violence to the language of the Constitution, 
but accords with the common understanding of the 
people. Citing Cooley Const.Lim., m. p. 78-79; People v. 
Lawrence, 36 Barb. 186; Brown v. Goben, 122 Ind. 113; 
Wisconsin Apportionment Cuse, 51 N. W. Rep. 730. 

There is no part of the machinery of our State goy- 
ernment which more vitally affects the interests of the 
people than the provisions for enumeration and appor- 
tionment. Ours being a representative government, 
frauds which may tend to deprive the people of equal 
representation, especially in their legislative bodies, 
strike at the very foundation of our institutions, and 
naturally and inevitably tend to arouse bitter and vin- 
dictive feelings. The people, appreciating the import- 
ance of this matter, naturally would wish, in this re- 
spect at least, to retain power in their own keeping, 
and direct how it should be exercised, and not leave 
its exercise to the discretion or caprice of their ser- 
vants selected from time to time to represent them in 
the Legislature. While legislative acts sometimes speak 
in directory language, a Constitution has the right to 
speak, and should only speak in words of command. 
Upon the authorities referred to, and for the reasons 
suggested, the provisions under consideration must, we 
think, be held to be mandatory; and if mandatory, it 
follows that the Legislature had not the power to make 
the apportionment at the same session that the enu- 
meration was taken. 

Hence the question arises, was this extraordinary 
session, within the meaning of the Constitution, the 
first session after the return of the enumeration? 





Article 10, section 6, of the Constitution provides 
that “ The politicul year and legislative term shali be- 
gin on the first day of January, and that the Legisla- 
ture shall assemble on the first Tuesday in January, 
unless a different day shall be appointed by law.” The 
legislative term therefore may begin before the meet- 
ing of the Legislature; it begins and ends with the 
year, and the life of a Legislature also ends with the 
year. 

A brief review of the provisions of the various Con- 
stitutions of the State relating to this subject may aid 
in the solution of this question. 

The Constitution of 1777 provided that as soon after 
the expiration of seven years subsequent to the ter- 
mination of the present war as may be, a census should 
be taken, and that once in every seven years after the 
taking of the first census a new one should be taken. 
No time or session was specified for making the appor- 
tionment. The first census was taken in 1790, pursu- 
ant to chapter 7 of that year. The first apportionment 
by the Legislature was made by chapter 4, Laws of 
1791. The next census was in 1795. The appor- 
tionment was made by chapter 19, Laws of 1796. 


Another census was taken in 1801, pursuant to 
an act passed April 7—chapter 175. An amend- 
ment to the Constitution was adopted October 


27, 1801, providing that the Legislature ‘‘at their next 
session ’’ shall apportion the number of assembly men 
fixed by the said amendment, and make a reappor- 
tionment upon the return of every census thereafter. 
Accordingly the Legislature made an apportionment 
March 31, 1802. The next census was in 1807, pursu- 
ant to an act of April3, 1807. The apportionment was 
made April 1, 1808. Another census was taken in 1814, 
act of April 15. Apportionment was made by chapter 
142, Luws of 1815. The Constitution of 1822 provided 
that an apportionment shall be made by the present 
Legislature, according to the last United States cen- 
sus. That a census should be taken in 1825, and at the 
end of every ten years thereafter. That the Senate 
districts shall be altered, and the apportionment of 
the members of Assembly shall be made ‘‘at the first 
session after the return of every enumeration.’ ‘Lhe 
Legislature accordingly made an apportionment by 
chapter 207, Laws of 1822. No State census had been 
taken since 1814. By chapter 50, Laws of 1825, the 
Legislature provided not only for the taking of the 
census that year, but also for future years. The next 
apportionment was made by chapter 289, Laws of 1826. 
The act of 1825 was substantially incorporated into the 
Revised Statutes, volume 1, page 87, which took effect 
January 1, 1830. The census was taken in 1835; an ap- 
portioument made by chapter 426, Laws of 1836. The 
provisions of the Revised Statutes for the taking of 
the census were superseded by Laws of 1845, chapter 
140, which was amended by chapter 239, Laws of 1854. 
These statutes were repealed by Laws of 1855, chapter 
64. An apportionment was made by chapter 44 of the 
Laws of 1846, based upon the census of 1845. The Con- 
stitution adopted in 1846 is substantially the same as 
the Coustitution of 1822, in so far as the particular mat- 
ter here under consideration is concerned. The next 
census was taken in 1855; the apportionment was post- 
poned until 1857. Chap. 337. Another apportionment 
was made by chapter 607, Laws of 1866, based upon the 
census of 1865. Another enuineration was bad in 1875, 
but no apportionment was made until 1879. Chap. 208, 
It will be observed from the foregoing that the inva- 
riable practice has been to make the enumeration at an 
annual session after the taking of the census. This is 
the first instanee since these provisions were incorpo- 
rated into the Constitution that the same Legislature 
has assumed to make both the enumeration and the 
apportionment. No census was taken in 1885, for the 
reason before stated. 
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The framers of our Constitution, in providing that 
the apportionment should be made at the first session 
after the enumeration, were aware that the taking of 
the census of this populous State would be a work of 
great laborand detail, necessarily more or Jess compli- 
cated, and that every step in the proceeding should be 
done deliberately and openly, so that the people would 
have an opportunity to watch its progress, and that a 
sufficient time should elapse between the completion 
of an enumeration and an apportionment to enable all 
who desire so to do, to fuliy examine into the details, 
and to accomplish that, it was necessary that full and 
complete statements of the work of the enumerators 
should be deposited in some public office, there to re- 
main for a sufficient time for full examination before 
the apportionment should be made. 

The convention that framed the Constitution of 1846 
was in session the year following the passage of chap- 
ter 140 of the Laws of 1845, which provided a complete 
plan fortaking the census, with ample provisions for 
the deposit of the returns of the enumerators in public 
offices for the inspection of the people. A compliance 
with the provisions of this act would necessarily re- 
quire all the time prior to the sitting of the annualses- 
sion of the Legislature in 1846. The members of the 
convention, we assume, were familiar with this act, 
and in preparing the provisions of the Constitution 
under consideration, it is reasonable to suppose, un- 
derstood the importance of providing that the appor- 
tionment should not be made at the same session as 
the enumeration. 

Another reason why the enumeration and appor- 
tionment ought not to be made by the same Legisla- 
ture is, that if irregularities or frauds should occur in 
taking the census, the electors should have an oppor- 
tunity at the polls to prevent the consummation of the 
fraud, by electing members of the Legislature for the 
following year who had not taken part in the frauds. 

If an extraordinary session of the same Legislature 
is *‘a session” within the meaning of the Constitution 
it would be within the power of ahostile governor to 
prevent an apportionment, by failing to recommend 
to the Legislature that subject for consideration. 

Section 4, article 4, provides: **At extraordinary ses- 
sions no subject shall beacted upon except such as the 
governor may recommend for consideration.” 

There have been many instances of extraordinary 
sessions of the Legislature since the State existed. 
The proceedings of the entire year, including those of 
the extraordinary session, have invariably been called 
and known and printed as the laws of but one session. 
This shows the meaning attached to the words ‘“ ses- 
sion of the Legislature’’ by the people. 

The governor is required to communicate by mes- 
sige to the Legislature at every session the condition 
of the State, and recommend such matters to it as he 
shall judge expedient. No governor has yet, so far as 
we are aware, considered this provision of the Consti- 
tution applicable to an extraordinary session of the 
Legislature. 

Section 16 of article 6, prior to the amendment of 
1879, provided that judicial districts might be reorgan- 
ized by the Legislature at the first session after the re- 
turn of every enumeration, ‘‘andat no other time.” 

The appellant’s counsel concedes that this provision 
of the Constitution is mandatory. Ifso, the same em- 
barrassment would arise if the governor should fail to 
recommend that subject for consideration next after a 
regular session. 

To hold thatan extraordinary session is, within the 
meaning of the Constitution, the first session, deprives 
the provisions under consideration of any effective 
meaning; they might as well have been left out of the 
Constitution, for they afford no safeguard or protec- 
tion to the people. The history of the legislation un- 





der consideration is an impressive illustration of this 
fact, as there were but three days between the ad- 
journment and the convening of the extraordinary 
session. The Constitution not having left this power 
of apportionment within the general delegation of leg- 
islative authority, the use of the phrase, “first ses- 
sion,”’ must be held to have both significance and effect. 

We are of the opinion that an extraordinary session 
of the same Legislature, under whose direction an enu- 
meration is taken, is not, within the meaning of the 
provision under consideration, the first session. We are 
also of the opinion that the said provisions are manda- 
tory. Rumsey v. People, 19 N. Y.45; State v. Cunning- 
ham, 51 N. W. Rep. 724, distinguished on this point. 

The constitutionality of the act under consideration 
is further assailed for the reason that the provisions of 
the Constitution requiring that each Senate district 
shall contain as nearly as may be an equal number of 
inhabitants, and that the members of Assembly shall 
be apportioned among the several counties of the State 
as nearly as may be, according to the number of their 
respective inhabitants, excluding aliens, was violated 
in the apportionment under consideration. The ratio 
of representation for a member of Assembly, as shown 
by the enumeration, is 45,241. Monroe’s representa- 
tive population was 181,250. The county was therefore 
entitled to four members, with a surplus population of 
266. She was given but three. The population of Al- 
bany county was 156,348. She was therefore entitled 
to but three members, but was given four. ‘'wo mem- 
bers were awarded Dutchess county, with a population 
of 75,078, and yet but one was given to St. Lawrence 
county, with a population of 80,679. 

These were not unintentional errors. The Constitu- 
tion says: ‘‘The members of Assembly shall be appor- 
tioned among the several counties of the State, by the 
Legislature, as nearly as may be, according to the 
number of their respective inhabitants, excluding 
aliens. The case presents many other striking illus- 
trations of gross and inexcusable irregularities in ape 
portioning members of Assembly and in arranging 
Senatorial districts, ete. This point was so fully and 
ably discussed and illustrated in the opinion of Justice 
Rumsey, at Special Term, that we do not deem it nec- 
essary to add any thing, except to say that we fully 
concur in his conclusions. No one can read the figures 
and facts set out in the record, and fail to come to the 
conclusion that the apportionment was a flagrant vio- 
lation of the plain provisions of the Constitution; that 
it cousd not have been the result of the best judgment 
of the members of the Legislature, but was a bold and 
partisan proceeding enacted and consummated with a 
view of giving tothe party engineering the bill advan- 
tages in representation to which they were not in jus- 
tice or in truth entitled. 


Dwieut, P. J. I coneur in the affirmance of the 
order below, on the ground that the legislative act in 
question involves a palpable violation of that require- 
ment of the Constitution of the State, which is in- 
tended to secure to the people, as nearly as practica- 
ble, equality of representation in their Legislature. 
The requirement is clear, positive and mandatory that 
“the members of Assembly shall be apportioned 
among the several counties of the State, as nearly as 
may be, according to the number of their respective in- 
habitants.” An apportionment which gives additional 
representation to the county of New York for an ex- 
cess of population of only eighteen per cent of the ratio 
of representation, and withholds it from the county of 
Monroe, with an excess of seventy per cent of the ra. 
tio; which gives to Albany county, with an excess of 
twenty-one per cent, the additional representation 
which it denies to St. Lawrence, with an excess of 
sixty-five per cent, and to Rensselaer, with an excess 
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of forty-nine per cent, the representation which be- 
longed to Chautauqua, with fifty-one per cent, palpa- 
bly violates the constitutional injunetion. From it 
result such anomolies as that Dutchess county, with a 
population less than that of St. Lawrence, receives 
double the representation of the latter; that Albany 
county, with less than twice the population of St. Law- 
rence, receives four times its representation, and that 
Monroe county, with twenty-four thousand more pop- 
ulation than Albany, receives one less representative. 
Here is no room for the theory of mistake or inadvert- 
ence. The just method of apportionment, which up 
to a certain point had been followed, was deliberately 
abandoned, and instead of awarding the three remain- 
ing members of Assembly to those counties which—as 
among the six—had the largest fractions of population, 
they were arbitrarily awarded to those which had the 
least. 

Shall it be said that the vice of this apportionment 
did not attach to the method employed, and therefore 
is not subject to the condemnation of the court? The 
vice resulted from the abandonment of method and 
the substitution of might for right. 

Probab!y the motive of legislators is not a necessary 
subject of inquiry when a violation of the Constitu- 
tion is in question; but if it were so, that motive must 
be inferred from the act and its effect. The effect of 
the action complained of was to deprive some counties 
of the representation to which they were entitled un- 
der the Constitution, and to confer it upon other coun- 
ties to which itdid not belong. If this may be done in 
the case of three counties, it may be done in the case 
of as many more as may be deemed necessary to give 
to the party making the apportionment the control of 
the Legislature for an indefinite time to come. It is 
against such possibilities as these that the injunction 
of the Constitution, above quoted, is provided. Other 
provisions in respect to the same subject, may be tech- 
nical, or may relate to matter of form; this one is es- 
sential. It represents the cardinal principle of equal- 
ity, which lies at the foundation of all representative 
government. It is not within the discretion of the 
Legislature to disregard it. It cannot be wantonly 
violated without drawing down upon the act the con- 
demnation of those tribunals which are set for the de- 
fense of the Constitution. 


MacoMBER, J. (dissenting.) The learned justice at 
Special Term did not consider that the first two ques- 
tions, namely, that the enumeration was not taken in 
the tenth year after the year 1855, nor that the appor- 
tionment was madeat the next session after the return 
of the enumeration, were open as original questions; 
but on the contrary he was of the opinion that they 
had been practically decided against the respondentin 
the cases of Rumsey v. People, 19 N. Y. 45, and State 
v. Cunningham, 51 N. W. Rep. 724, but it appears to 
me from an examination of these authorities that the 
point relating to the power of an extraordinary or 
special session of the Legislature called by the gover- 
nor had not been directly up in either of them, so that 
the question has not been closed against the respond- 
ent by past adjudications of the courts. The direction 
of the Constitution, that the enumeration shall be 
made at the end of every ten years after the year 1855, 
is, I think, a continuing duty resting upon each suc- 
cessive Legislature until such enumeration is actually 
made. As the Legislature of 1885, owing to the veto 
of the governor, failed to have such enumeration made 
under its direction, it was the duty of the succeeding 
Legislature to cause it to be done, and so on until it 
was actually done. 

This provision of the Constitution is not a mere priv- 
ilege granted to the Legislature, nora bare power, 
which its members may exercise or not at the time 





designated, and if not timely exercised it is gone for- 
ever; it is rather a duty resting upon them as the 
chosen instruments under the Constitution, for mak- 
ing suitable provision for a readjustment of the repre- 
sentation of the people in its legislative body. But the 
Constitution has directed that the Apportionment 
Act shall be passed ‘‘at the first session after the re- 
turn of every enumeration.’’ This is indeed an addi- 
tional requirement beyond those prescribed for ordi- 
nary legislation ander article 3, section 1, of the Con- 
stitution, conferring general legislative power upon 
the Senate and Assembly. Under it the two houses 
of the Legislature have not the right to make the ap- 
portionment of senators and assemblymen at the same 
session at which the return of the enumeration was 
made. Though the Legislature has not, in its own 
hands, the power under the Constitution to do this 
act, it by no means follows that if an extraordinary 
session is appointed by the governor that such appor- 
tionment may not be then made, although it is done 
in the same year of their previous session. The Con- 
stitution, article 4, section 4, declares that “the gov- 
ernor shall be commander-in-chief of the military and 
naval forces of the State. He shall have power to con- 
vene the Legislature (or the Senate only) on extra- 
ordinary occasions. At extraordinary sessions no sub- 
ject shall be acted upon except such as the governor 
may recommend for consideration.’? Under this pro- 
vision, if he was of the opinion that the exigencies of 
legislation required him to do so, the governor had 
the power, and it was his duty, to call the Legislature 
together to consider the question of apportionment. A 
session so called is as much a constitutional session as 
the stated session. For one reason and another the 
enumeration had been delayed for seven years. At 
last it was taken, and if the apportionment during the 
decade for which the enumeration was directed by the 
Constitution to be taken, was to be of any efficiency or 
value, i¢ would seem that the exigency had arisen re- 
quiring the governor to call the Legislature in extra- 
ordinary session, in order that a year might be saved 
out of the three years remaining of the constitutional 
decade. It was a session that the Legislature could 
not themselves have appointed by adjournment or 
otherwise. The argument made in behalf of the re- 
spondent, it seems to me, confounds the expression at 
the first session afler the return of every enumeration 
wilh the political year and legislative term. Happily 
the Constitution has not left us in doubt as to the 
meaning of the legislative year, for section 6 of article 
10 declares ‘the political year and legislative term 
shall begin on the first day of January and the Legis- 
lature shall, every year, assemble on the first Tuesday 
of January, unless a different day shall be appointed 
by law.” That there may be more than one session of 
the Legislature during the legislative year, and an ex- 
traordinary session may be the next session after the 
return of the enumeration to the Legislature, if the 
governor interposes his discretionary power so to re- 
convene that body though in the same legislative year 
is, 1 venture to think, well shown by the Constitution 
itself taken asa whole. 

For these reasons the first two grounds for declar- 
ing the Apportionment Act unconstitutional cannot 
be upheld. 

But it is contended, and it was so decided by the 
Special Term, that the Senate apportionment is un- 
constitutional because in estimating the number of in- 
habitants in the new Senate districts, persons of color 
not taxed were included. As has already been stated, 
by the Constitution the Senate districts shall be so di- 
vided as to contain “as near as may be an equal num- 
ber of inhabitants, excluding aliens and persons of 
color not taxed,” etc. It is true that each and every 


provision of the Constitution, whether wise or not, 
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must be given force and effect, but in determining the 
scope and meaning of the Constitution, all of its parts 
must be regarded. When this provision of the Con- 
stitution was adopted in the year 1846, persons of 
color, not having a property qualification, were not 
only excluded from the enumeration in both Senate 
and Assembly districts, but were also excluded from 
the right to vote at general elections. In the amend- 
ment made to the Constitution in the year 1875 this 
provision, so faras it related to the Assembly districts, 
was struck out, but probably by an oversight of the 
members of the constitutional convention it was per- 
mitted to remain as applicable to the apportionment 
of Senate districts. It was argued by the counsel for 
the relator that the fourteenth and fifteenth amend- 
ments to the Federal Constitution have abrogated this 
provision of the State Constitution and rendered it 
nugatory. 

The fourteenth amendment referred to declares that 
no State shall make or enforce any law which shall 
abridge the privileges or immunities of any citizen of 
the United States. The fifteenth amendment merely 
declares that the right of citizens of the United States 
to vote shall not be denied or abridged by the United 
States or by any State on account of race, color or pre- 
vious condition of servitude. So long as our State 
Constitution does not deprive persons of color who 
are citizens of the privilege of voting, it does not con- 
travene either of these amendments to the Federal 
Constitution. The power still remains in it to make 
any provision, even an arbitrary one, for the appor- 
tionment of senators and representatives in its State 
Legislature. Yet this provision of the Constitution 
has been wisely ignored by the Legislature and by the 
common consent of the whole people of the State. The 
amendments to the Federal Constitution were adopted 
respectively in the years 1868 and 1870. 

Prior to the enumeration now in question, there has 
been but one enumeration taken since that time, 
namely, that of 1875, and in that instance too, as well 
as in this, persons of color not taxed were not excluded 
from the enumeration. Whether this was done under 
the mistaken notion that the Federal Constitution 
had abrogated these State provisions, it is not neces- 
sary to pause to inquire. Yet while persuaded that 
this part of the Constitution remains unaltered in 
words, [am not prepared to say that a failure to ob- 
serve it can be successfully alleged us a reason for de- 
claring the Apportionment Act unconstitutional. The 
first reason for not so regarding it as an obstacle in 
the way of the Apportionment Act is that the question 
is forced into this controversy collaterally and not di- 
rectly. I do not see that the act of the Legislature, if 
it was just and fair under the actual enumeration as 
returned to it, can be adjudged to be unconstitutional 
because there was a technical defect in the mode in 
which the enumeration had been made and returned. 
What proceedings might have been instituted against 
it either before or after its return to the Legislature, 
by persons who imagined themselves aggrieved, it is 
not the province of the court now to say; but that an 
act of the Legislature, otherwise valid and Gc? such 
vast importance as an act of apportionment, shall be 
declared to be unconstitutional because of some de- 
fects in proceedings ante-dating such legislation, over 
which, as a Legislature, it had no control, as it had not 
in this particular, is a proposition so at variance with 
my conception of the constitutional power of courts 
and of their duty as to time and cause for exercising 
that power, that [cannot consent toit. In order to 
reach this end, the court is asked, without proof, to 
take judicial notice that there exists in this State a 
large number of such persons. But even if it were 
competent to do so, the assumption would not affect 
the validity of this act, unless it went a step further 


and assumed also that the distribution of such persons 
was so unequal among the counties as to affect rights 
of localities to representation in the Senate. This the 
court cannot do. We may perhaps take judicial notice 
of the existence and general character of the flora and 
the fauna of the earth, but not of the particular and 
comparative distribution. We may take judicial no- 
tice that roses bloom in summer, but hardly that more 
of them bloom in a plaintiff's garden than in a defend- 
ant’s garden. 

The fourth ground, namely, that the act is uncon- 
stitutional because of the gross inequality in the ap- 
portionment of the senators and assemblymen, is not 
so readily and so satisfactorily disposed of. It is 
doubtful whether, under the Code, the record before 
us presents sufficient information for us to act upon. 
There has been returned to us the enumeration of the 
representative inhabitants, the apportionment of the 
senators and assembly men among such inhabitants and 
nothing else. The proposition is broadly presented to 
us therefore that in the exercise of the greatest powers 
possessed by a court, we should, on examination of 
those tables, declare that the Legislature has com- 
mitted a gross outrage upon the people. As was stated 
at the outset, the case comes up, not upon pleadings 
and findings, but upon an order refusing to direct a 
peremptory writ of mandamus to issue to the board of 
supervisors compelling it to reconvene. But by sec- 
tion 2070 of the Code of Civil Procedure, such writ can 
be issued in the first instance, and without the inter- 
vention of an alternative writ with a right of demur- 
ring or answering, Ouly when the applicant's right to 
the mandamus depends solely upon questions of law 
and not upon questions of fact. Certain inequalities 
are stated in the briefs, and actually appear by com- 
parison of the number of inhabitants of several Sen- 
ate and Assembly districts. Whether these inequali- 
ties could have been all remedied and cured by the 
Legislature does not appear, particularly in regard to 
the apportionment of the senators. The provision of 
the Constitution requiring that no county shall be di- 
vided in the formation of a Senate district unless such 
county is entitled to two or more senators rendered 
inequality of distribution inevitable, as well as the 
other provision, that Assembly districts should not be 
divided in the formation of Senate districts. I am in 
some doubt whether the learned justice at Special 
Term would have reached the corclusion that the ine- 
qualities of the Senate districts were such as to war- 
rant the interposition of the court. He says: “ There 
can be no doubt that the apportionment of the several 
Senate districts is so manifestly and flagrantly un- 
equal as to amount toa clear violation of the consti- 
tutional requirement, as is also the undoubted dis- 
parity between the number of inhabitants of the 
country as distinguished from city districts.”” But I 
am unable, from « comparison of the tables before me, 
and without proof of some facts other than those con- 
tained in this record, to say that the Legislature did 
not act, in making such distribution of the senators 
among the representative inhabitants, within the scope 
of the Constitution. 

The learned justice further says in his opinion: ‘“ It 
is clear too that the Constitution was grossly disre- 
garded by giving to Albany county one more member 
of Assembly than is allotted to Monroe with over 
24,000 more inhabitants, as well as allowing to Duchess 
county, with 75,078 people, two members, and to St. 
Lawrence county, with 80,679, only one. These are 
violations which are clearly utterly unnecessary, and 
because of them the act is void. The provisions of an 
act of this kind are so largely dependent upon each 
other that if part of them violate the Constitution the 
whole act must be declared void.”” The total popula- 
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for the purposes of representation in the Legislature, 
is 5,790,865. There being one hundred and twenty- 
eight (128) Assembly districts, if every county had a 
population sutlicient to equal the quotient produced 
by dividing the number of inhabitants by the number 
of Assembly districts, the distribution of assem blymen 
would be a comparatively easy matter, but that pro- 
vision of the Constitution that each county shall have 
at least one memberof Assembly, however small its 
population, renders resort to an equitable rather than 
to a mathematical division necessary. The following 
method of calculation, whether it or some other was in 
fact pursued by the Legislature or not, seems to be 
fair and equitable, and is one of the methods the pro- 
priety of which is not questioned by counsel. There 
are thirty counties having a population less than the 
number which would be produced by such division of 
the population by Assembly districts, but the counties 
of Hamilton and Fulton are reckoned as one for the 
purposes of representation in the Assembly. There 
are therefore twenty-nine districts whic’: should be 
set apart as having the right to one assemblyman, 
though their population be less than that of the aver- 
age. There remain therefore ninety-nine assemblymen 
to be divided among a population of 4.851,162, which 
would give a member of Assembly for every 48,799 rep- 
resentative persons. By the act of the Legislature 
every county of the State was properly divided upon 
this basis, and the assemblymen mathematically ap- 
portioned among them; but from the nature of the 
case, after dividing the population of the counties by 
this divisor, there resulted certain remainders of rep- 
resentative persons, so that there were of the one hun- 
dred and twenty-eight members of Assembly eleven 
undistributed by such a division. These properly 
should have been apportioned among the counties 
having the highest remainders. Those counties are as 
follows, named in the order of their surplus represen- 
tative population: Orange, 44,472; Onondaga, 44,460; 
Kings, 39,400; Ulster, 36,593; Monroe, 34,833; Steuben, 
82,600; St. Lawrence, 31,880; Westchester, 31.226; 
Queens, 26,376; Dutehess, 26,276; Chautauqua, 25,085. 
The Legislature did proceed to add a member of As- 
sembly to each of the above first four counties con- 
taining the highest number of remainders, but it 
seemed to falter at such just arithmetic when it came 
to the county of Monroe, and gave no additional mem- 
ber to that county, but did instead award one to Steu- 
ben county, the next highest on the list. It refused 
to give an additional one to St. Lawrence county, but 
gave it to the succeeding county, Westchester. It 
conferred another upon Queens and another upon 
Dutchess, but failed to give one to Chautauqua. In 
place of Monroe, St. Lawrence and Chautauqua it 
gave an additional member to Albany county, which 
had a remairder of 10,351, another to New York 
county, which had a remainder of 8,813, and the other 
to Rensselaer with a remainder of 24,801; none of the 
last-named three counties being among the first eleven 
counties having the greatest remainders. 

Though I do not hesitate to say that the Legislature 
should have pursued its original mathematical calcu- 
lations and counting-house method clear through, and 
awarded the eleven additional members to the eleven 
counties having the highest remainders, yet it does 
not follow that the court should overturn the entire 
Apportionment Act for these three discrepancies and 
errors. The question is not, [ apprehend, what we in 
our deliberation may think should have been done by 
the Legislature in this regard; the question is whether 
or not, in arriving at the results, the Legislature has 
adopted any unconstitutional methods. So far as is 
ascertainable from these papers, it has observed the 
command of the Constitution, that, in carving out 
Senate districts, no county shall be divided unless such 








county is entitled to two or more senators, and that 
the territory of each of such districts shall be contig- 
uous, and also the other injunction, that the Assembly 
districts shall not be divided in making up senatorial 
districts. In many cases, such for instance as appeals 
from awards of commissioners in condemnation pro- 
ceedings, the courts refuse to vacate the reports made 
by the commissioners, although they do not meet com- 
pletely the judgment of the court, unless it is made to 
appear that the commissioners, in arriving at their re- 
sults, have adopted an erroneous method of calcula- 
tion. 

So in this case we see that the provisions of the 
Constitution were all observed, and the apportion- 
ment made within its lines, until the remainders for 
Assembly districts came to be apportioned, and then 
for some cause unexplained in these papers, but which 
we are bound to assume, in the absence of proof, was 
not a bad or corrupt cause, the Legislature placed 
three assemblymen where they should not have been 
placed, and took away three assemblymen from where 
they should have been placed if the highest remain- 
ders were to be followed. 

While this action cannot be approved by the court, 
nor by honest and reflecting legislators, who must have 
for the moment weakly yielded their judgment to the 
stress of urgent legislation, lam not prepared to say 
that it affords sufficient ground for wholly setting 
aside the statute. In the cases of Giddings v. Blacker, 
Secretary of State, Supreme Court of Michigan, filed 
July 23, 1892, and Bourd of Supervisors of Houghton 
County v. Blacker, Secretary of State, Supreme Court 
of Michigan, tiled July 28, 1892, the Legislature had 
palpably violated the Constitution of the State in 
claiming the right, against a provision similar to ours, 
to dismember acounty. The Apportionment Act of 
New York State has no such unconstitutional taint. 
It is doubtless a piece of legislation following the prec- 
edent of 1879, well up to the line of party aggrandize- 
ment, beyond which the Constitution says it shall not 
go. But so long as the Legislature pauses at such line 
it is beyond the power of the court to interpose. 


——_____ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 





JURISDICTION —- HABEAS CORPUS — UNITED STATES 
MARSHALS.—A Federal court cannot release by habeas 
corpus a United States marshal held in custody under 
State process on the charge of kidnapping and carrying 
into Mexico a person named, though the marshal 
claimed to have been executing the law against the im- 
migration of Chinese, for there is no law of the United 
States which would authorize such an act. It is not 
for this court to say what, if any, laws of the State 
have been violated, or to determine whether the testi- 
mony taken before the committing magistrate justi- 
fied the order holding Marsh to answer the charge of 
having violated a State statute. The one inquiry here 
to be made is whether or not the alleged acts of Marsh 
charged as a violation of the State laws were done “in 
pursuance of a law of the United States.’’ Rev. Stat., 
§ 753. If so such acts could not constitute a crime un- 
der any law of the State because authorized by a su- 
perior and controlling power. But if the alleged acts 
of Marsh were not committed in pursuance of a law of 
the United States, the question is between the peti- 
tioner and the State, and this court is without power 
or jurisdiction in the premises. The real question 
therefore is whether the acts charged against Marsh in 
the proceedings in the State court were committed in 
pursuance of a law of the United States, and that ques- 
tion admits of but one answer, and that in the nega- 
tive. Neither the enforcement of the laws of Con- 
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gress for the exclusion of the Chinese from the United 
States, nor the laws against smuggling cattle and other 
stock into this country from foreign countries, in any 
respect authorized or justified the felonious or forcible 
taking of the person engaged in violating the laws of 
the United States from the United States into a for- 
eign country. It is for such alleged felonious and for- 
cible taking of Crosthwaite from the United States 
into Mexico, contrary to the provisions of a statute of 
the State of California, that Marsh is, according to the 
averments of the petition, restrained of his liberty, 
which act, if committed, was not and could not have 
been done in pursuance of any law of the United 
States. U.S. Dist. Ct., S. D. Cal, July 5, 1892. Jn re 
Marsh. Opinion by Ross, J. 51 Fed. Rep. 277. 


OLEOMARGARINE—INTER-STATE COMMERCE —ORIGI- 
NAL PACKAGES.—The Code of Maryland, article 27, sec- 
tion 90, providing that no person shall have oleomar- 
garine in his possession with intent to sell the same, 
or shall offer the same for sale, is, as to original pack- 
ages, an interference with inter-State commerce, and 
therefore unconstitutional. Removing the lid of an 
original package of oleomargarine, so that a pro- 
spective buyer may examine its contents, is not 
such a breaking of the package as will destroy 
its original character. It appears from the evi- 
dence that Pope & Janney, dealers in butter in 
Baltimore, procured Miller and another to go to 
MecAllister’s place of business and seek to purchase 
butter, apparently thinking that he would sell them 
oleomargarine for butter. When asked by Miller if he 
had butter for sale, he replied he had not, but he had 
oleomargarine, which he was asked toshow. This he 
did. M.llerthen asked to have two pounds of the ar- 
ticle sold to him, but McAllister replied that he could 
not sell less than ten pounds in the original package. 
The two emissaries of Pope & Janney then left, but, 
after consultation, returned and desired to look at the 
oleomargarine. McAllister removed the lid of the 
tub, Miller tasted it and purchased the ten pounds, 
package and all. Having, as they thought, success- 
fully played the role of that unadmired person who 





did all he could “to increase the trespass of Israel,’’ | 
McAllister, upon their testimony, was indicted as | 


stated. That a person may import anarticle from a 
foreign country or one of the States of the Union, and 
sell it inthe condition in which it was imported, is not 
to be disputed now, after a long line of decisions by 
the Supreme Court, running as far back as Chief Jus- 
tice Marshall's day. A State may regulate the sale and 
storage of articles dangerous to the health of the citi- 
zen, but it cannot prohibit the importation. The stat- 
ute under which McAllister is indicted makes no allu- 
sion to the fact that it has a bygienic purpose, and it 
does not regulate the sale of oleomargarine, but pro- 


hibits its possession altogether in the hands of the im- | 


porter. Itis argued that the taking the lid from the 


tub containing this oleomargarine was a breaking of | 


the package so as to destroy its original character. 
This in nosense did it do. The goods had in no way 
become commingled with his property or the general 
property of the State. Low v. Austin, 13 Wall. 29. 
Any one calling for oleomargarine with an honest pur- 
pose would have purchased this package as an original 
one, even if he knew it had had its lid lifted off once to 
see whether or not it held another substance than it 
purported to hold. The laws of the United States rec- 
ognize oleomargarine as 2 merchantable article. Being 
such, while a State may perhaps regulate its sale, it 
cannot prohibit its importation. The statute in ques- 


tion does this, and is unconstitutional and in this re- 
spect void. U. 
McAllister. 
282. 


S. Cire. Ct., Md., June 11, 1892. /n re 


Opinion by Bond, C. J. 51 Fed. Rep. 





| 
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PLEADING—IN EQUITY—STATE STATUTES—BILL BY 
MARRIED WOMAN.—A State statute allowing a married 
woman to sue in her own name does not govern the 
Federal courts in equity suits, and where the fact ap- 
pears on the face of the bill the sameis demurrable. 
Jurisdiction in equity is exercised by the Federal 
courts uniformly throughout the United States, and is 
unaffected by State legislation. ‘The chancery juris- 
diction given by the Constitution and laws of the Uni- 
ted States,” said the Supreme Court in Boyle v. Zach- 
arie, 6 Pet. 657, ‘‘ is the same in all the States of the 
Union, and the rule of decision is the same in all. In 
the exercise of that jurisdiction the courts of the Uni- 
ted States are not governed by the State practice, but 
the act of Congress of 1792, chapter 36, has provided 
that the modes of proceeding in equity suits sball be 
according to the principles, rules and usages which be- 
long to courts of equity, as contradistinguished from 
courts of law. And the settled doctrine of this court 
is that the remedies in equity are to be administered, 
not according to the State practice, but according to 
the practice of courts of equity in the parent country, 
as contradistinguished from that of courts of law, sub- 
ject of course to the provisions of the acts of Congress 
and to such alterations and rules as, in the exercise of 
the powers delegated by those acts, the courts of the 
United States may, from time to time, prescribe.’’ 
See also Bennett v. Butterworth, 11 How. 669; Green 
v. Creighton, 23 id. 90,105. It is the rule in equity 
practice that a married woman must sue by her pro- 
chein ami, and when it appears that she does not so 
sue the bill may bedemurred to. Story Kq. PL, § 494; 
Daniell Ch. Pl. & Pr., p. 143; Mitf. Eq. Pl. 158, 154. U. 
S. Cire. (t., S. D. Cal., June 13, 1892. Wills v. Pauly 
Opinion by Ross, D. J. 51 Fed. Rep. 257. 


STATUTE OF FRAUDS--REAL ESTATE—PARTNERSHIP. 
—An agreement to share the profits arising from the 
purchase and sale of real estate, apart from anr cone 
tract for the transfer of an interest in the land itself, 
is not within the statute of frauds, and parol evidence 
thereof is admissible. A partnership may be formed 
for the purpose of dealing i» lands, as well as for deal- 
ing in personal estate, or forengaging in professional 
orcommercial or manufacturing occupations. Like 
any other contract of partnership, it is an agreement 
to share in the profit and loss of certain business trans- 
actions. Sucha partnership may be formed for the 
purpose of buying and selling land generally, or it may 
be limited toa speculation upona single venture. Dud- 
ley v. Littlefield, 21 Me. 422; Chester v. Dickerson, 54 
N. Y. 1; Williams v. Gillies, 75id. 201. Whether such 
a partnership can be formed, except by an agreement 
in writing, has been the subject of conflicting decis- 
ions. There is a dictum in Gray v. Palmer, 9 Cal. 639, 
to the effect that it must be in writing, for which 
Story Partn., $83, is cited as authority; and in Smith 
v. Burnham, 3 Sum. 458, it was so held by that distin- 
guished jurist. The great weight of modern authority 
however is in support of the rule that such a partner- 
ship may be formed in the same mode as any other, 
and that its existence may be established by the same 
character of evidence. It was so stated in Coward v. 
Clanton, 79 Cal. 25, where it was held that an agree- 
ment for the purchase of a tract of land, and its subdi- 
vision and sale in parcels and for a division of the 
profits resulting therefrom, in which one party was to 
furnish the capital and take a conveyance of the land, 
and the other to furnish the skill and labor in making 
the sales, could not be avoided after the transaction 
had been completed, merely because it was not in writ- 
ing. More than a hundred years ago it was held by 
Lord Thurlow, in Elliot v. Brown, reported in 3 
Swanst. 489; 1 Vern. 217, that the right of survivor- 
ship ina joint demise of a farm was destroyed by rea- 
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son of the tenants having farmed the land upon joint 
account, and thus by their acts made it partnership as- 
sets. The question was very fully cousidered by Vice- 
Chancellor Wigram, in Dale v. Hamilton, 5 Hare, 369, 
wherein previous decisions involving similar princi- 
ples were reviewed, and it was held that under the prin- 
ciples of those decisions the existence of such a part- 
nership could be shown by general evidence, without 
the necessity of a written agreement. Cal. Sup. Ct., 
Aug. 4, 1892. Dates v. Bubcock. Opinion by Harri- 
son, J. 


STIPULATIONS BETWEEN ATTORNEYS—NEGLIGENCE 
-- FALLING OF ELEVATOR— NEW TRIAL — OFFER OF 
COMPROMISE—DAMAGES.—(1) Inan action for personal 
injuries sustained by a passenger in the falling of an 
elevator, evidence of advice given by one who put the 
elevator into place, as to how it should be handled or 
used, and what the effect would be if such directions 
were disregarded, is admissible for the purpose of 
showing that defendant had knowledge of what would 
constitute negligence. As negligence is the violation 
or disregard of some duty or obligation which one 
owes to another, it is evident that a knowledge of the 
facts out of which the duty springs is an essential ele- 
ment in determining whether there has been any neg- 
ligence. Incertain relations such knowledge is con- 
clusively presumed, while in others it "devolves upon 
the party charging the negligence to show that the 
knowledge existed. Especially is such knowledgean 
element in determining the care to be exercised in the 
use of some mechanical or natural agency whose su- 
perior force demands skill in its management to pre- 
vent its getting beyond ordinary control. Theamount 
of care requisite in such a case depends apon the ex. 
tent to which the knowledge goes. The mode in which 
anappliance involving such agency is to be used is as 
material as the manner in which it is constructed, and 
if one mode of its use is free from danger and another 
not, itis relevant and material to show whether the 
defendant knew how to use that mode which was free 
from danger, since his knowledge of the proper mode, 
nod his failure to exercise it, would be evidence of 
negligence. ‘ Facts which were known to him, or by 
the use of proper diligence would have been known to 
a prudent man in his place, come into account as part 
of the circumstances.’ Pol. ‘Torts, 356. In the case of 
Hoffman vy. Water Co., 10 Cal. 415, it was held that the 
knowledge of the defendants respecting the character 
of the ground upon which the dam was constructed 
was an element to be considered in determining 
whether they had been guilty of negligence in con- 
structing it, and the Nitro-glycerine Case went upon 
the proposition that the defendants were ignorant of 
the proper mode of handling the article. The negli- 
gence of the masterin the retention of an incompe- 
tent servant, orin the use of defective machinery, is 
frequently shown by evidence that he had been in- 
formed of previous negligent acts on the part of the 
servant, or of the defects in the machinery. Malone 
v. Hawley, 46 Cal. 409. The negligence of the servant, 
or the defects in the machinery, must still be shown 
in the particular case, but the presumption that the 
master had fulfilled his obligation to select competent 
servants, or provide suitable machinery, is overcome 
by proof that such information had been communi- 
cated to him. Whenever the knowledge or informa- 
tion of the party charged to have been negligent is a 
factor in determining such question, it is proper, for 
the purpose of showing such knowledge or informa- 
tion, to show that notice was given to him, and that 
he was informed of the facts which would constitute 
negligence, and there is no better mode of showing 
this than by the evidence of the party himself that he 
had received the information. Whether in fact such 








information was or was not correct is immaterial for 
the purpose of determining its admissibility, and 
hence it is no objection to its admission that it was 
not given under the sanction of an oath, or that the 
opposite party had no opportunity of cross-examining 
the informant. The truth of the information is c dis- 
tinct issue, and must be established by competent evi- 
dence; but upon the theory that the information was 
correct the plaintiff in the present instance had the 
right to show that the defendants had received such 
information, and thus obviate any claim that might 
be made by them that they had exonerated themselves 
from liability by procuring the elevator to be con- 
structed by a competent and reputable manufacturer. 
The evidence thus introduced was not moreover 
within the rule which excludes hearsay. Hearsay is 
a species of derivative evidence which is offered forthe 
purpose of establishing some specific fact in a case, 
and rests on the veracity and competency of some 
other person than the witness. Such testimony is ex- 
cluded whenever it appears that a higher degree of evi- 
dence of that fact can be obtained by the production 
of the person from whom the evidence offered was de- 
rived; but whenever the testimony of such person is 
of no higher degree in establishing the fact to be shown 
than the evidence offered, either is original and _pri- 
mary evidence of that fact. If the fact sought to be 
established is that certain words were spoken, without 
reference to the truth or falsity of the words—as, for 
instance, that acertain statement was made by a party 
to the action as an admission of a fact, or was made to 
him as a notice, or under such circumstances as to re- 
quire action or reply from him—the testimony of any 
person who heard the statement is original evidence 
and not hearsay. Whart. Ev., § 254; Greenl. Ev., 
§ 100; People v. McCrae, 32 Cal. 98; People v. Estrado, 
49 id. 171. Such evidence is admitted for the purpose 
of establishing merely the utterance of the words, and 
not their truth; but the admission in evidence of the 
words spoken is not to be used in determining the 
issue of their truth. Necessarily the words so spoken 
are brought before the jury, but the jury can readily 
be instructed by the court that they are not to regard 
them as proof of the facts that are stated. People v. 
Estrado, 49 Cal. 175. “It sometimes happens that a 
declaration is evidence for a particular purpose, al- 
though it is not to be taken as evidence to prove the 
truth of the facts declared; for the rule seems to be 
that, if the declaration be evidence as a circumstance 
in the action forany purpose it is to be received, and 
the jury are to be directed not to consider it for other 
purposes for which abstractly it could not have been 
received.” Starkie Ev. 89. Upon these principles, 
when Ravekes was told in what way the elevator 
should be run, and what would be the consequence of 
running it otherwise, the receiving of that instruction 
became a distinct fact in the case, and could be shown 
by any one who heard it. His own admission, whether 
upon the record or as a witness at the trial, that such 
instruction was given him, obviated the proof by any 
other witness, but cannot be considered as hearsay. 
“As matter of evidence and practice, proof of actual 
knowledge may be of great importance. If danger of 
a well understood kind has in fact been expressly 
brought to the defendant’s notice as the result of his 
conduct, and the express warning has been disregarded 
or rejected, it is above hearsay, and more convincing 
to prove this than to showin a general way what a 
prudent man in the defendant’s place ought to have 
known.” Pol. Torts, 356. (2) A statement made by 


one of several defendants to his co-defendants, advo- 
cating the settlement of plaintiff's claim, is not within 
the rule excluding offers made for the purpose of com- 
promise, but is competent as an admission of liability. 
It is now contended that the court violated the rule 
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which precludes a party from giving evidence relative 
to offers for acompromise, which have been rejected. 
In the present case however there was no treaty fora 
compromise depending between the parties, and the 
testimony introduced did not relate to the ofter of any 
terms of compromise, or to any dealing with the ad- 
verse party upon the subject of a compromise, and the 
rule which excludes offers made for the purpose of set- 
tlement is inapplicable. The statement of a party 
against whom aclaim is made that he is willing to set- 
tle the claim is a declaration by him against his inter- 
est, sometimes called a “self-disserving ” or “ self- 
harming’’ statement, and section 1870 of the Code of 
Civil Procedure provides that upon the trial of a cause 
evidence may be given of “ (2) the act, declaration or 
omission of a party as evidence against such party.” 
Such declarations are classed in books on evidence 
under the head of “Admission.” Mr. Stephen, in his 
treatise on Evidence, defines an admission to be “a 
statement, oral or written, suggesting any inference as 
to any fact in issue, or relevant, or deemed to be rele- 
vant, to any such fact, made by or on behalf of any 
party to any proceeding.”” Within this definition the 
testimony sought from the witness Ravekes was ad- 
missible. Such adeclaration, in the absence of any 
other evidence than that he made it, would justify a 
jury in drawing the inference that he considered him- 
self liable for the claim, since ordinarily men are will- 
ing to settle only those claims for which they are lia- 
ble, and consequently the statement is admissible 
upon the same principles as would be his direct state- 
ment that he was liable for the claim. The making of 
such admission is a fact which is relevant to the issue 
upon his liability. Proof of making the admission is 
not however proof of the fact of his liability, but is 
only evidence in support of proving that fact, and the 
weight of such evidence, as well as its sufficiency for 
authorizing such inference, must be determined by the 
jury. The declaration may have so little weight in 
itself that the jury would not regard it as entitled to 
any consideration, and the party making the declara- 
tion may countervail its entire weight and sufficiency 
by showing the circumstances under which it was 
made, or the purpose for which he made it, as for ex- 
ample that he made it under a misapprehension of the 
facts, or with a view to a speedy determination of the 
controversy, or out of acharitable regard for the claim- 
ant; but the declaration itself is admissible upon the 
ground that the facts implied therein are relevant to 
the issue in the case. Admissions are generally re- 
garded as weak evidence for the proof of a fact, and 
are never conclusive of the fact stated, or of the infer- 
ence to be drawn therefrom, and our statute requires 
the jury to be instructed on all proper occasions ‘ that 
the evidence of the oral admissions of a party ought to 
be viewed with caution.’’ Code Civ. Pro., § 2061. 
(4) An exception to the admissibility of such admis- 
sions exists when they are made by way of an offer to 
buy peace, or with reference to negotiations with the 
adverse party for a compromise of the dispute. Under 
such circumstances, except as they are admissions of 
distinct facts, they are regarded as hypothetical admis- 
sious from which it is not proper to draw any inference 
of liability, and therefore are not to be received in evi- 
dence. The rule however which excludes offers made 
for the purpose of a compromise, does not apply to 
statements made by a party which are in no wise con- 
nected with any attempt at a compromise, whether 
these statements are made toa stranger or to his co- 
defendant. West v. Smith, 101 U.S. 273; Ashlock v. 
Linder, 50 Til. 169; Marvin v. Richmond, 3 Denio, 58; 
Molyneaux v. Collier, 13 Ga. 415; MeLendon v. Shack- 
elford, 32 Ga. 474; Clapp v. Foster, 34 Vt. 580; Gulzoni 
v. Tyler, 64 Cal. 334; Greenl. Ev., § 192; 1 Phil. Fv. 
(Cow. & H. notes), note 124; Whart. Ev., §§ 1077, 1090. 





Cal. Sup. Ct., July 12, 1892. Smith v. Whittier. Opin- 
ion by Harrison, J. De Haven, J., dissenting on sec- 
ond point. 





CONTEMPT OF COURT AND THE PARDON- 
ING POWER. 


N the English Law Times of June 18th we find the 
following remarks anent theaction of Sir Ambrose 
Shea, governor of the Bahamas, in releasing from 
prison the editor of a newspaper who had been com- 
mitted by the chief justice of those islands for an 
alleged contempt of court: 

“Mr. Yelverton, an English barrister who some 
time since was appointed chief justice of the Bahamas, 
is on his way to England to lay before the authorities 
a state of things which is somewhat remarkable. The 
chief justice committed an editor of a local newspaper 
for contempt of court. There was an outcry, and the 
governor in effect issued a writ of habeas corpus and 
liberated the captive. The governor overruling the 
chief justice of the Supreme Court in the preservation 
of the dignity of his court is a novelty. We shall be 
curious to see by virtue of what law he justifies his 
action. He will find, we believe, that while he has 
the power to pardon for offenses against the laws, he 
has none to release a person committed to prison for 
contempt of court.”’ 

Now it is well known that quandoque bonus dor- 
mitut Homerus, and we harbor the suspicion that, 
while penning the above opinion, the astute English 
editor was a victim of the soporific influences of early 
June weather. Taking it for granted,as our learned 
friend seems to do, that the guvertior’s commission 
gives him a general power to pardon “ offenses against 
the laws,” can it be seriously contended that a con- 
tempt of court is not an offense against the laws? If it 
is not such, then what is itand to what classification 
of evil-doing shall we assign it? As it is purely a 
wrong created by positive law, and one not arising in 
foro conscientiea, there ought to be no difficulty in 
finding its true place in English jurisprudence. 

We might say at the outset that we do not make it 
our business to justify the action of the governor in 
bringing the prisoner before him by the process 
above indicated. With that matter we do not concern 
ourselves in this article. It is our present purpose 
merely to call in question the opinion of the Law 
Times that a contempt of court is not an “offense 
against the laws,” and that the prerogative of pardon 
cannot be extended to a person who has been ad- 
judged to be in contempt and has been committed to 
prison therefor. 

Notwithstanding Sir James F. Stephen’s cautiously 
expressed doubt to the contrary (** Digest of the Crim- 
inal Law,’’ art. 65, 2. 2), it is well established by the 
authorities that coutempts which involve disrespect of 
the court or its process, and are punished by fine and 
imprisonment, form a breach of the criminal law. 
They have been treated as such from the very earliest 
period of English law. See The King v. Almon in 
Wilm. Op. 253; In re Pollard, L. R., 2 P. C. 106; 
Hawk. P. C., vol. 1, chap. 22, p. 207; 4 Bl. Com. 283; 
Harris, Prin. C. L. (5th ed.,) p. 106; Bouv. L. D. v., 
“Crime.”’ Erle, ©. J., in Ex parte Fernandez, 10 C. B. 
(N. S.) 38, in speaking of the nature of contempts, says. 
“The judges, in the discharge of their important fune- 
tions, are liable to be interrupted by those who are in- 
terested in supporting wrong, whether by personal dis- 
turbance of the judge, or by improperly influeacing 
the jury.or by perverting or keeping back evidence, 
and so hindering and obstructing the course of public 
justice. Powers must necessarily be vested in the 
judges to keep that ccurse free and unimpeded. Such 
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offenses are properly punishable as sinning against the 
majesty of the law.” Perhaps no better definition of 
the character of such coutempts can be furnished than 
that pronounced by Blatchford, C. J., in Fischer v. 
Hayes, 6 Fed. Rep. 63: “A contempt of court is a 
specific criminal offense, and the imposition of a fine 
for such contempt is a judgment in a criminal case.” 
Authorities to the like effect might be cited to a prac- 
tically unlimited extent both in English and Ameri- 
can law. 

Having thus seen that acontempt of court, such as 
the one in question, has a recognized status in puni- 
tive law, and should not be relegated to some unde- 
fined limbo of wrongs, let us pass on to consider 
whether or not it is an offense that is pardon- 
able. 

Bishop, in his work on the ‘‘ Criminal Law” (7th 
ed., vol. 2, 8. 913), hits the nail on the head forus ina 
very summary way. He there says: ‘‘ Contempts of 
court are public offenses, pardonable like any other.” 
In support of this proposition he cites Hawk. P. C., 
vol. 2, 5k. 2, chap. 87. Again, in 2 Ventris, 194, we find 
the following statement of an anonymous case bearing 
on the subject in hand: ** Anaitachment was granted 
against an attorney for a misdemeanor in practice, 
and upon a rule of court it was referred to the pro- 
thonotary to tax costs for the party grieved, which 
were taxed accordingly; and then came out the Act 
of General Pardon, which discharged the con- 
tempt.’’ 

There is still an older case than this, é. e., Mayor of 
Sundwich’s Case, 22 Edw. I, Mich. Mem. Sceacc., 
which is more decisive of the point. In this case the 
mayor of Sandwich was committed by a Baron of the 
Exchequer because ** he would not answer the court.” 
He was adjudged to bein contempt by such behavior, 
and was fined and sent to prison, but ‘the King par- 
doned his contempt.”” In the more recent English case 
of Ex parte Fernandez, ut supra, although the Courts 
of Exchequer and Common Pleas both refused to 
grant a writ of habeas corpus in the case of a person 
who had been committed by a Court of Assize for con- 
tempt in refusing to answer a question put to him asa 
witness, yet the Chief Justice of the Common Pleas 
said: “If Mr. Fernandez feels himself aggrived by the 
course which has been pursued, he may petition the 
Sovereign for relief.” 

It will suffice for our purpose to cite but two cases 
illustrative of what the American law is on the sub- 
ject. In State v. Sauvinet, 24 La. Ann. 119; 13 Am. 
Rep. 118, Taliaferro, J., says: *‘The opinion enter- 
tained to some extent that punishments decreed for 
such offenses [contempts] must necessarily be in- 
flicted at the stern arbitrament of the judges, without 
remission or abatement by the pardoning power, we 
do not find to rest upon any firm basis of principle or 
authority. A contempt of court is an offense against 
the State, and not an offense against the judge person- 
ally. In such a case the State is the offended party, 
and it belongs to the State, acting through another de- 
partment of its government, to pardon or not to par- 
don the offender.” In Ex parte Hickeu, 4Sm. & M. 
783, Thacher, J., in the course of a very able opinion, 
says: “Contempts of court are treated by all ele- 
mentary writers as public wrongs. The whole doc- 
trine of contempts goes to the point that the offense is 
a wrong to the public, not to the person of the func- 
tionary to whom is is offered, considered merely as an 
individual. It follows, then, that contempts of court 


are either crimes or misdemeanors in proportion to 

the aggravation of the offense, and,as such, are in- 

cluded within the pardoning power of the State.” 
Perhaps it will be well, in order to satisfy our trans- 








atlantic contemporary that the American doctrine, as 
above expounded, was not settled without reference 
to a good and substantial English foundation, to quote 
the language of Chief Justice Marshall in delivering 
the opinion of the Supreme Court of the United States 
in United States v. Wilson, 7 Pet. 160: ‘The power of 
pardon in criminal cases has been exercised from time 
immemorial by the executive of that nation whose 
language is our language, and to whose judicial insti- 
tutions ours bear a close resemblance. We adopt their 
principles respecting the operation and effect of a par- 
don, and look into their books for the rules prescrib- 
ing the manner in which it is to be used by the person 
who would avail himself of it.” 

Without entering at all into the argument of expe- 
diency (because that is quite beyond the scope of the 
present discussion), we are free to say that, in view of 
the fiction of English law which endows Her Majesty*® 
with ubiquity in respect of the courts of record in all 
her wide dominions, and makes disrespect offered to 
the judges thereof contempts against the Sovereign in 
person, it does seem a strange thing to hold that she 
cannot extend to one who offends against her own 
dignity in this way ‘‘the most amiable prerogative of 
pardon.” 

We think the whole current of authority, both in 
England and America, is in harmony with the cases 
we have here referred to, and that it goes to establish 
beyond a doubt that contempts of court not only fall 
within the meaning of that very comprehensive 
phrase, “ offenses against the laws,’’ but that a certain 
class of them (such as the one in question) are treated 
and punished as crimes, and, as such, are properly 
pardonable by the crown.—Canada Law Journal. 


[See 45 ALBANY LAw JOURNAL, p. 1.—ED.] 





NEW BOOKS AND NEW EDITIONS. 


BENJAMIN ON SALES. 


The sixth American edition of this important and 
favorite work issues from the press of Houghton, Miff- 
lin & Co., and is edited by Messrs. Edmund H. and 
Samuel C. Bennett. The American notes are put, not 
at the foot of the page, but at the end of each topic— 
an excellent departure from the common mode—and 
they are judicious and well proportioned. The note 
on Warranty covers twenty-six pages, and is extremely 
valuable. There isa great deal of honest and service- 
able work in these notes. 


Mrytne Laws or COLOMBIA. 


This is a translation of the Mining Laws of the Re- 
public of Colombia, with a short explanation of their 
application, and official forms for notices, denouuce- 
ments and applications for title, by Charles Buliman, 
M. E. From the Scientific Publishing Co., New York. 
Pp. 107. 


VAN SCHAACK ON BANK CHECKS. 


This is a manual of three hundred twelve-mo. pages, 
by Henry C. Van Schaack, published by the Chapin & 
Hardy Co., Denver. It consists in concise statements 
of leading decisions on the principal points of this 
branch of the law. It would probably be more useful 
to banks than to lawyers, although we do not deny 
that it may prove of use in asudden emergency even 
tothem. The lines are double-leaded (we think), and 
the price (33.50) certainly is. 
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F it is true that Governor Flower used the strong 
language attributed to him in reference to the con- 
duct of the Bay Shore people, it is probable that it 
will be overlooked even if not commended, Other 
great men in American history have under great 
provocation used language equally forcible. Thus 
Ethan Allen actually swore by the God in whom 
he professed not to believe, that he would have 
old Fort Ti, and he got it; and General Rough-and- 
Ready Taylor instructed General Bragg to give the 
Mexicans “ hell,” and he did so. (We utterly dis- 
card the “little more grape” version.) It is well 
known that no mule would move in the Virginia 
mud in the late unpleasantness without being ap- 
pealed to in strong words, just as no well-regulated 
street-car horse will move on until he hears the bell 
tinkle. If any thing could justify the ‘big, big 
D” it was the brutal and selfish outbreak of those 
clam-fishers and lobster-catchers. We hardly think 
that the Detroit judge who restrained the cursing of 
the unpleasant neighbor the other day would have 
interfered in this case, even granting that injunction 
will lie against official damning. Probably Judge 
Barnard would have done it, for a magistrate who 
could bring himself to issue the injunction which 
he issued in favor of the shell-fish people would en- 
join almost any thing. We wish to record our ad- 
miration of the governor’s conduct in respect to the 
Buffalo strike riots aud this latter outbreak. We 
even applaud the damn. May it not be considered 
aconcise form of veto? If more damns like this 
could break loose in such quarters the healthier our 
politics would be, and the better administered our 
laws. For the relief of any over-pious readers we 
may explain that ‘‘damn” is not profane. No in- 
dictment would lie for it. It is simply a vigorous 
and perhaps coarse expression, but its occasional 
use does clear the atmosphere and relieve the over- 
charged spirit. If Adam, when that other Satan 
whispered in his ear, could have used it, the fate of 
the human race might have been different. But 
Adam had not the advantage of the later theologi- 
cal revelations and John Calvin’s urbane teachings, 
Now when a man high in office falls into a righteous 
indignation at very improper suggestions, let us 
not reproach him for venting his wrath vigorously 
and idiomatically. Let us rather say, “ Not guilty, 
governor, but don’t do it again” unless you have 
similar occasion. 


Judicial compliments are as dangerous as Greek 
presents. In a recent case in England, Lindley, 


L. J., suavely observed: ‘* We have had an oppor- 
tunity of considering this case, and I think nothing 
would be gained by reserving our judgment. 


Vou. 46 — No. 14. 


Be- 








fore I proceed to remark upon the facts I wish to 
express our acknowledgements to Mr. Hopkinson 
for the very clear and able way in which he has 
dealt with an extremely difficult case. And that 
observation is not affected whether the decision is 
for his client or against him.” And the court then 
proceeded to beat the flattered barrister. Better 
had it been if the judge had observed that he had 
argued his case very badly, but found for his 
client, 


The death of Mr. Moak was not a surprise to the 
residents of this city. He had been in failing health 
for more than a year, and his strong physique at 
length succumbed to labors which would have 
killed two men. It is to be regretted that he died 
at the age of sixty, when ordinarily the best ten 
years of a counsellor’s life are before him, and when 
age and experience have generally taught philosophy 
and patience, and softened the natural acerbities of 
temper. Mr. Moak was a distinguished lawyer; 
he had been engaged in many celebrated cases 
which gave him a widely extended reputation; his 
labors as a legal editor had also made him widely 
known outside his own State. He was unquestion- 
ably the most accomplished case-lawyer in this re- 
gion, and perhaps one would be justified in saying 
that since Judge Cowen a lawyer more learned in 
mere case-law has never lived in this country. The 
study and handling of cases had been reduced by 
him to an exact science. His library was probably 
the most extensive, certainly the best of any in pri- 
vate hands in this State, and every book bore his 
frequent pencil marks by which he connected all 
the cases and all the commentaries, so that it was 
a comparatively easy labor for him to trace all the 
law on any given point, In our judgment he was 
too much addicted to case study and case learning. 
His late partner, Henry Smith, who knew little of 
and cared less for cases, was amuch more formidable 
advocate. Mr. Moak’s greatest talent lay in the 
preparation and trial of cases involving questions of 
expert evidence, and in these his industry, intelli- 
gence and skill were marvellous. He wasa ‘ self- 
made” man, and like most such men was assertive 
and dogmatic, sometimes to an unpleasant degree. 
His manners were rough and brusque, his language 
not always such as would have passed muster with 
Sir Joseph Porter, his temper was excitable and 
stormy, and his prejudices were violent and not 
easily eradicated. But he wasarough diamond. He 
possessed the manly and essential characteristics in 
abundance, under this somewhat repelling exterior. 
Honest, generous, magnanimous, faithful and char- 
itable, he needed to be known intimately to be ap- 
preciated at his real worth. There was not a ‘‘mean 
streak” in him. On occasion he could exercise a 
striking courtesy and consideration. The treasures 
of his learning and his library were cheerfully put 
at the service of every inquirer. He had struggled 
against early adverse circumstances to cultivate 
himself and had succeeded in an extraordinary meas- 
ure. His miscellaneous library was the largest and 
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finest in this part of the State, especially strong in 
encyclopedias, dictionaries and works of reference, 
and these books formed his companions and relaxa- 
tion in the hours of night after the labors of office 
and court-room, Such a mixture of the student and 
bookworm with the sturdy man of affairs and the 
intrepid advocate has rarely been known. The ten- 
der traits in this rugged and unconventional na- 
ture were all the more striking by contrast, and 
Mr. Hamilton Harris has truthfully said of him, 
‘*Somewhat austere in manner—blunt in expres- 
sion, and pertinacious in opinion, he was thoroughly 
honest, and at heart kind, generous and manly— 
open in denunciation of wrong—quick in recogni- 
tion of merit, easily moved to pity by suffering, and 
unselfish in help of the needy.” His political 
uprightness and independence were unusual and 
admirable. His desire to elevate and benefit his 
profession was manifested by a generous expendi- 
ture of time and labor, which some at least of his 
brethren will not forget. It was a pleasant thing 
to drop in on this unique, breezy character for a few 
minutes’ visit, and to chat with him (or rather to 
listen to him, for he always did his full share of the 
talking), and to hear his unsparing denunciation of 
something low and mean. He strongly reminded 
us of Dickens’ great character of Boythorn, in 
‘¢ Bleak House,” in his union of hatred of sin and 
practical love of the sinner. It is hard to real- 
ize that we shall meet this impressive personality no 
more. While he will be tenderly regretted by 
few, he will be remembered with admiration by 
many, aud with deep respect by all who knew 
him. 


At the Saratoga conference of the commissions 
for promoting uniformity of law in the United 
States, last month, a sub-committee was appointed 
to suggest a uniform scheme of weights and meas- 
ures, On behalf of that sub-committee, Mr. Fred- 
eric J. Stimson, of Boston, requests us to to sub- 
mit the following schedule to people familiar with 
the subject in this State, and to request them to 
make any suggestions or objections that may occur 
to them, and to forward the same to him: 


SCHEDULE. 

1. The use of the metric system to be made legal in 
all the States, in addition to the systems now in 
use. 

2. The avoirdupois pound to bear to the troy pound 
the relation of 7,000 to 5,760. The hundred-weight to 
contain 100 of avoirdupois pounds, and the ton twenty 
hundred-weight. 

8. The barrel to contain 3114 gallons, and the hogs- 
nead 2 barrels. 

4. The dry gallon to contain 282 cubic inches; the 
liquid gallon 231 cubic inches. 

5. The bushel in heap measure to contain 2150.42 
inches. 

6. A barrel of flour, measured by weight, shall con- 
tain 196 pounds; a barrel of potatoes, 172 pounds. 

7. The bushel of wheat to contain 60 pounds. 

The bushel of Indian corn, 56 pounds. 
The bushel of barley, 48 pounds. 
The bushel of oats, 32 pounds. 





The bushel of corn meal, 50 pounds. 

The bushel of rye meal, 50 pounds. 

The bushel of peas, 60 pounds. 

The bushel of potatoes, 60 pounds. 

The bushel of apples, 48 pounds. 

The bushel of carrots, 50 pounds. 

The bushel of onions, 57 pounds. 

The bushel of clover seed, 60 pounds. 

The bushel of herd grass, or timothy seed, 45 
pounds. 

The bushel of bran and shorts, 20 pounds. 

The bushel of flax seed, 55 pounds. 

The bushel of coarse salt, 70 pounds. 

The bushel of fine salt, 50 pounds. 

The bushel of cotton seed, 30 pounds. 

The bushel of lime, 70 pounds. 





The Michigan Law Journal for September con- 
tains a suggestive article on ‘‘ Leading Features of 
the Code of Civil Procedure,” by Hon. Samuel Max- 
well; the case of Badger Lumber Co. v. Marion 
Water, ete., Co., on mechanics’ liens on electrical 
poles, ete., with a note by Chief Justice Horton, of 
Kansas, and an article against “ Capital Punish- 
ment,” by Jerome W. Turner, The editor quotes 
some ‘‘back-number” opinions of sundry profes- 
sors, etc., against codification of procedure. It 
is really too late to discuss this matter—we cannot 
call it a question. Michigan may just as well see 
the ‘‘ writing on the wall” and succumb, The editor 
devotes five pages to discriminating notices of the 
general characteristics of his ‘‘exchanges.” We 
rejoice to observe that he speaks pretty well of us. 
“Out of the mouth of babes and sucklings,” ete. 
We hope he will find nothing unpleasant in the 
neighborhood of the Collector, which he says ‘‘is 
our nearest neighbor.” 


There has just been reported a curious decision 
in the Privy Council holding that by the law of 
Jersey the Crown has a right to demand of the 
Prévoét of a Prévété Receveuse personally the pay- 
ment of the rents due in respect of the fief, whether 
or not he has received the contributions of his co- 
tenants thereto; and there is no obligation on the 
Crown to furnish him with a list of the persons lia- 
ble to him for contribution in respect of such rents. 
The complainant was the attorney-general for Jersey, 
and he appealed from the ‘‘ judgment of a majority 
of the Superior Number of the Royal Court of the 
Island of Jersey, affirming a judgment of the In- 
ferior Number.” We preserve these apparently 
sacred capitals, England has not a federal govern- 
ment like this country, but in respect of her numer- 
ous colonies she has a great number of different 
jurisdictions and procedures to look after. It 
reminds one of the old manorial-rent times to read 
that this action was to ‘‘recover from the respond- 
ent, the Queen’s Prévét in the parish of St. John, 
three livres sixteen sous old French currency, and 
nine hens, three pullets, four geese and forty eggs, 
being the rent due annually to Her Majesty for the 
years 1886, 1887 and 1888 in respect of her fief in 
that parish.” 
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The questions in the Apportionment Act Cases 
must be very nice, or else it is impossible, in this 
State at least, for judges to lay aside political pre- 
possessions, Two General Terms radically differ as 
to the validity of the act, and so far three judges 
hold the act valid, three hold it invalid, and one 
expresses no opinion, The Democratic judges so 
far are in favor of the act, and the Republican 
judges are against it with the exception of one 
judge. The Republicans do not altogether agree 
in their reasons for holding the act unconstitu- 
tional. We think the strongest point against the 
act is the fact that it was passed at a special session 
which was practically a part of the last session. 
We venture the prediction that the final decision 
will be pronounced by the voice of a majority con- 
sisting of just one judge of all who shall have sat 
in judgment. 
ee eee 


NOTES OF CASES. 

[* State v. Libby, Supreme Judicial Court of Maine, 

April 26, 1892, it was held that in an indict- 
ment charging the illegal transportation of intoxi- 
cating liquors from place to place, the places must 
be named and proved as named. The court said: 
“Mr. Wharton, in his work on Criminal Evidence, 
basing his statement on numerous pertinent cases 
cited in his notes, states the effect of the decisions 
in the following terms: ‘Where the place is stated 
as matter of local description, and not as venue, it 
becomes necessary to prove it as laid. Thus, for in- 
stance, on an indictment for stealing in the dwell- 
ing-house, etc., for burglary, for forcible entry or 
the like, if there be a material variance between 
the indictment and the evidence in the name of the 
parish or place where the house is situate, or in any 
other description given of it, the defendant must be 
acquitted. In an indictment, also, for not repair- 
ing a highway, the situation of the highway is 
material. In an action also for a nuisance in 
erecting a weir, if it be described in the declaration 
to be at H., and it proved to be at a lower part of 
the same water called T., the error is material; and 
this rule is generally applicable to indictments for 
nuisances.’ Whart. Crim. Ev. (8th ed.) 109. Where 
the offense is in its nature local, and the place is 
stated by way of local description, and not as 
venue merely, the slightest variance between the 
description in the indictment and the evidence 
will be fatal. 1 Archb. Crim. Pr. & Pl. 85, note. 
In an indictment for arson, where the tenement 
was averred to be in the sixth ward of New York 
city, when it was in the fifth, the indictment was 
held bad. People v. Slater, 5 Hill, 401. The 
place where acrime is alleged to have been com- 
mitted, when a matter of essential description, must 
be particularly and truly stated, and proved as 
stated. State v. Cotton, 24 N. H. 148. There isa 
general concurrence in the books and among 
the cases on this point. State v. Lushus, 79 
It was 


Me. 541, really settles the present case. 








adjudged in that case that an indictment for the 
illegal transportation of liquors should describe 
the places between which the transportation took 
place. But there can be no necessity of such an 
averment, unless the averment is to be proved. 
The offense charged in both that case and this is 
nuisance or of the nature of nuisance. All the 
offenses arising from the illegal possession of 
liquors are local. State v. Roach, 74 Me. 562; 
State v. Kelleher, 18 id. 346. Locality is an insepa- 
rable part of the offense. The offense cannot be 
described without averring locality. Under the 
ruling at the trial, evidence would have been ad- 
missible to prove that the transportation was be- 
tween any places within the county of Kennebec. 
Even if descriptive facts are laid with more par- 
ticularity than need be, still as a general rule they 
must be proved as laid. They become essential facts 
because they are alleged. They differ from unes- 
sential and superfluous details which enlarge rather 
than limit the scope of the principal allegation. 
‘All allegation,’ says Professor Greenleaf, ‘ which 
narrows and limits that which is essential, is neces- 
sarily descriptive, and all matters of description are 
matters of substance when they go to the identity 
of any thing material to the offense intended to be 
alleged.’ 1 Greenl, Ev., $58. In the New York 
case cited there was no necessity of averring that 
the crime was committed in any particular ward of 
New York city, but the proof had to be confined to 
its commission in the sixth ward, because the in- 
dictment in effect averred that it was not committed 
in any other ward. The indictment excluded all 
localities other than the one particularly named. 
So, in State v. Lang, 63 Me. 215, it was held that 
the building where a liquor nuisance was main- 
tained need not be described any more definitely 
than to name the town and county where situated, 
But the case of State v. Lashus, 67 Me. 564, decides 
that if an indictment be particular enough to allege 
the nuisance be kept upon one street in a town, 
evidence is not admissible to prove its existence 
upon another street in the same town. And trans- 
portation between two particular places cannot pos- 
sibly be transportation between other and different 
places, The government, having positively asserted 
in its indictment against the respondent that the 
carriage of liquors was between Fairfield and Libby’s 
house in Waterville, and thercby in effect just as 
positively asserting that it was not upon any other 
route or direction, must be confined to the proof of 
the transportation as alleged. Had the averment of 
localities been too general, a specification might 
have been called for, and, if furnished, would have 
been binding. No less binding is the specification 
when incorporated in the indictment itself, and in 
such form tended as a notice to the party prose- 
cuted.” 


In Hartwell v. California Ins. Co., Supreme Ju- 
dicial Court of Maine, June 4, 1892, the court said: 
‘*The question is whether the term ‘merchandise’ 
can, in any case, be used to describe property not 
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intended for sale. We think it can, The word not 
only may be, but often is, used as the synonym of 
goods, wares and commodities. It is so defined in 
Webster's Dictionary. If used inan insurance policy 
to describe the goods of a merchant, it might per- 
haps be very properly limited to goods intended for 
sale. If used for the same purpose to describe the 
goods of a painter, we think it might be held to 
cover property intended for use, and not for sale. 
In Kent v. Insurance Co., 26 Ind, 294, the court held 
that the meaning of the term ‘merchandise,’ when 
used in a contract, must depend in a great measure 
upon the context; that it has no fixed legal or 
technical signification; that when applied to the 
goods of a merchant it might include such articles 
only as are kept for sale; but if applied to the goods 
of one not a merchant, it might include articles not 
intended for sale. ‘A policy of insurance, like any 
other contract, is to be read in the light of the cir- 
cumstances that surround it, and is to be interpreted 
mostly strongly against the company whose con- 
tract it is.’ Philadelphia Tool Co. v. British Amer- 
ica Assur, Co., 19 Am. St. Rep. 596, and note. In 
the present case the plaintiff was not a merchant. 
He was a house and fresco painter. He kept noth- 
ing for sale except as he first used it, and then 
charged for it in connection with his labor. And 
yet the defendant company issued to him an insur- 
ance policy on his paints, oils, varnish, brushes and 
‘such other merchandise,’ in the second story of a 
building on Miller street, in Auburn; and the evi- 
dence shows that the agent of the company first 
went and examined the property, and then wrote 
the policy himself. Can there be any doubt as to 
the sense in which the agent employed the phrase, 
‘and such other merchandise?’ We think not. 
We think he used it to describe such other articles of 
convenience or necessity as were used by the plain- 
tiff in his business, and had not already been spe- 
cially mentioned; and that he did not use it in the 
narrow and technical sense contended for in de- 
fense. Such in effect was the decision of the pre- 
siding justice before whom the case was tried in the 
court below without the aid of a jury, and we think 
his decision was correct.” 





STATE BAR ASSOCIATION. 





A T a recent meeting of the executive committee 
vi of the State Bar Association, the delay which 
is always experienced in obtaining the volume of 
the Session Laws was fully considered, and a com- 
mittee consisting of J. Newton Fiero, president of 
the association, Charles J. Buchanan, secretary of 





the executive committee, and Hon. R. A. Par- 
menter was appointed to inquire into the matter | 
and uscertain what, if any, steps could be taken to | 
enable the prefession and the public to receive ear- | 
lier copies of the laws passed by the Legislature. 

It would seem that the delay which has existed | 
for very many years in the distribution of the Session | 
Laws is owing rather to the system under which 


they are published than to any delay on the part of 
any person connected with the publication. 

It is quite certain from inquiries made during the 
present season that the necessary work to be done 
in furnishing a copy, printing and proof-reading for 
the two volumes of the laws to be published this 
year has necessarily taken the entire time since the 
bills signed by the governor have become a law. 
The extra volume will contain the General Laws of 
1892, reported by the commissioners of statutory 
revision. 

The difficulty seems to be that no work is or can 
be done under the present system until after all the 
bills have been signed by the governor. This occa- 
sions much unnecessary delay, which ought to be 
easily avoided by a change of method under which 
the laws could be printed so soon as signed and 
the bound volumes be ready for distribution much 
earlier. 

There is nothing in which the bar is more inter- 
ested than in obtaining early information with re- 
gard to the statutes of the State, and if the State 
Bar Association can succeed in suggesting and hav- 
ing carried through some plan which will bring 
about that result, they will accomplish something 
well worthy of all the attention which can possibly 
be given to the matter, and deserve the thanks alike 
of the lawyer and the client. 

Another question of importance considered at the 
same meeting of the executive committee was the 
matter of admission to the bar. 

It was suggested by the president of the associa- 
tion that in view of the fact that five separate Gen- 
eral Terms now appointed five sets of examiners, the 
degree of proficiency required for admission varies 
in each district according to the views of the indi- 
vidual examiners, and that some remedy ought, if 
possible, to be suggested by the bar and adopted by 
the Legislature. 

Attention was called to the plan suggested some- 
time since by Hon. Melvil Dewey, secretary of the 
board of regents, for a uniform written examina- 
tion throughout the State, by questions prepared by 
a single board and supervised by competent au- 
thority. 

There was a decided consensus of opinion among 
those present that some measure to secure uniformity 
of examination should be adopted, without arriving 
at any conclusion as to the form which it should 
ultimately take, and on motion, Mr. Tracy C. 
Becker, the chairman of the committee, appointed 
Charles J. Buchanan, Esq., who has been for many 
years chairman of the committee on admissions in 
the third judicial department, to communicate with 
the proper authorities with reference to the pro- 
priety of action in the matter and to report at a sub- 
sequent meeting of the committee. 

This too is a matter of great interest to the pro- 
fession, as well as to the public and to those seeking 
admission to the bar. 

At the same time and in connection with the 
meeting of the executive committee, the committee 
of arrangements for the next annual meeting, of 
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which Charles M. Preston is chairman, met and in- 
formally discussed a programme for the meeting in 
January. 

It was decided that the two matters discussed by 
the executive committee, viz.: the early publication 
of the Session Laws and the admission of attorneys 
to the bar, should be considered by the association at 
its annual meeting, and that in addition a discussion 
should be had with reference to the work of the 
coming constitutional convention, relative to the 
judiciary article of the Constitution, and papers read 
upon that subject by eminent members of the bar 
throughout the State, giving their views as to such 
amendments as should be made to secure the best 
results in the administration of justice. These 
questions were very thoroughly discussed in the 
constitutional commission of 1890, which failed to 
report a satisfactory article, and the subject then 
aroused much interest as it most certainly will do 
now, and a discussion of this topic is exceedingly 
opportune. 

The partial programme of the association for the 
annual meeting thus laid out seems to contemplate 
action upon live questions now interesting the pro- 
fession, and an active and thorough discussion of 
these matters will tend much to bring the associa- 
tion before the public as a body of men who do not 
devote their entire time and attention to theory, but 
who are active in looking about for matters of cur- 
rent interest to the profession. It goes without 
saying that an association of members of the bar 
ought to act in a practical way upon live questions, 
and the failure to do so has been the great objection 
with many lawyers to associations of this character. 
If the State Bar Association can free itself from this 
criticism it will very greatly enlarge its influence. 
The president reported an accession of over one 
hundred members since the last annual meeting. 


—_—_—_>—_—_—_- 


A GRIEVANCE OF STOCKHOLDERS IN NEW 
YORK BUSINESS CORPORATIONS. 
B* the New York Corporation Laws of 1892 the gen- 
eral liability of stockholders in business corpora- 
tions has been altered so that a stockholder can no 
longer be made liable for debts because the directors 
fail to file a prescribed certificate or because the entire 
capital stock is not paidin. No certificate of the full 
payment of capital is called for by the new laws, and 
the general liability of a stockholder is made depend- 
ent upon whether all the issued and outstanding stock 
ofthe company is full paid. But is not the stock- 
holder entitled to something else? Why should he 
stand as the guarantor of the payment of any stock 
save his own? I raise no question here of the propri- 
ety of making stockholders liable in special cases, as for 
instance, for debts due servants and employees, or for 
participating in improper acts of the corporation. Lia- 
bility of this character is quite distinctive, and it is my 
present purpose to consider only the one general 
ground of statutory liability growing out of non-pay- 
ment of capital, and to urge that the existing law 
should be further altered, so that each stockholder’s 
liability shall depend only upon whether the stock held 
by him is in fact full-paid stock. 
Three inquiries suggest themselves: First, what has 





been the history of the law in New York upon this 
question? Second, what is the law in similar corpora- 
tions elsewhere? Third, is there any sufficient reason 
for upholding the rule adopted in this State? 

First. By the act of 1811, authorizing the formation 
of certain manufacturing corporations in this State, it 
was provided: ‘That for all debts which shall be due 
and owing by the company at the time of its dissolu- 
tion, the persons then composing such company shall 
be individually responsible to the extent of their re- 
spective shares of stock in the said company, aud no 
further.” Laws 1811, chap. 67, § 7. 

There was therefore under this act, in case of the 
dissolution of acompany, a liability to the extent of 
the stock held, regardless of the fact whether the orig- 
inal capital was paid in. The liability was an addi- 
tional security for creditors, and it comprised the en- 
tire liability of stockholders to all classes of creditors. 
Considering the period at which this law was enacted, 
it cannot be said to have been severe, but the provis- 
ion discloses the policy of protecting creditors of cor- 
porations. This policy was further strongly empha- 
sized by the section of the Constitution of 1846, which 
declared that ‘‘ Dues from corporations shall be secured 
by such individual liability of the corporation and other 
means as may be prescribed by law.” And this decla- 
ration must no doubt be taken as an expression of the 
opinion of the framers of this Constitution that cred- 
itors should be protected by some individual liability 
of stockholders as well as by other adequate means. 
See Dowell v. Sheehan, 129 N. Y. 200. 

When, in 1848, therefore the General Manufacturing 
Act was enacted, although stockholders were not made 
liable to creditors beyond their stock holdings if the pro- 
visions of the act were complied with, yet for the pur- 
pose of securing the payment of the capital stock the 
scheme of liability which existed until 1891 was de- 
vised, and each stockholder was made answerable to 
creditors to the extent of stock held by him until the 
whole amount of the stock of the company was paid in 
and acertificate of the fact was made public. 

In 1853 an amendment authorizing the issue of stock 
for property was made to the act of 1848, and it was 
provided that stock issued under the power given 
thereby should not be subject to further calls or to the 
the general liability of ordinary stock. The result of 
this amendment was that companies, by issuing a por- 
tion of their capital for property at a fair valuation, 
secured a stock, the holders of which were free from 
any further general liability, even if the entire capital 
was not full paid or the required certificate was not 
filed. This opportunity to secure a stock free from this 
contingent liability was largely taken advantage of, 
and it mitigated the severity of the general provision 
of the law of 1848, and perhaps prevented its repeal. 
But the amendment created an absurd distinction be- 
tween property stockholders and cash stockholders, in 
that the former were not subjected to the general liabil- 
ity to creditors, while stockholders who subscribed for 
cash stock, and paid their subscriptions in full, through 
no fault of their own, might be called upon to pay a 
like amount tosome creditor. This strange discrimi- 
nation against cash stockholders continued until 1891, 
when the law of 1853 was buried amid the general mass 
of laws repealed. 

From 1853 to 1874 there was no substantial change in 
the law governing the general liability of stockholders, 
but in the latter year the Legislature entirely altered 
the policy of the State, and a law was enacted which 
made stockholders liable in all cases for an amount 
equal and in addition to their stock holdings, thus 
doubling their liability. Laws 1874, chap. 149. This 
legislation was followed bythe Business Corporation 
Act in 1875, under which much the same general liabil- 
ity was imposed in lim‘ted liability companies as that 
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which before 1874 existed under the law of 1848. But 
in 1876 the rule of double liability adopted in 1874 was 
repudiated (Laws 1876, chap. 363), thus leaving upon 
the statute books two acts imposing a similar general 
liability upon stockholders of business corporations. 
In 1891 both of these acts were superseded by the Laws 
of 1890, chapter 567, but the general scheme of liabil- 
ity of stockholders theretofore existing was continued 
by the new law, except that property stock and cash 
stock stood upon the same basis. i 

Thus from 1811 to 1891 itis seen that there have ex- 
isted in this State laws making stockholders responsi- 
ble to general creditors of business corporations, etiher 
absolutely or until all the capital of a company was paid 
in, but that in practice the effect of the rule of liabil- 
ity has been to a great degree counterbalanced by the 
exemption from liability in the case of stock issued for 
property. 

By the law of 1892 the same idea of personal respon- 
sibility of a stockholder until a fixed amount of capi- 
talis paid in is adhered to, although the law is much 
altered by the new provisions. These provisions, while 
it is not altogether clear in what sense the words 
‘‘capital stock issued and outstanding” are used, 
would probably make a stockholder who had paid for 
his stock in full responsible to the amount of his stock 
toa creditor whose debt was contracted at a time when 
any portion of the capital stock in the hands of other 
stockholders was not fully paid, whether this fact 
arose from the directors not having collected the full 
amount due for the stock, from their issue of stock 
without consideration or from their purchase of prop- 
erty at an under-valuation. 

The provisions therefore indicate a clear continua- 
tion of the policy of individual liability heretofore fa- 
vored in this State, and show that the obligation to see 
that other stockholders do their duty still rests upon 
each individual stockholder in this State. 

Second. When the law in similar corporations else- 
where is looked to, it is found that the present New 
York rule has no support whatsoever outside of this 
State. It is anew provision of law, adopted apparently 
as a modification of the old rule which was recognized 
as too severe, and it is based upon no similar rule else- 
where. Indeed the old rule held forso many years in 
this State has but slight recognition in other business 
corporation laws. For only two States, Rhode Island 
and New Hampshire, impose a liability upon stock- 
holders fora failure to pay in the entire capital and to 
filo 2 certificate of the fact of payment. See Pub. Stat. 
of RB. L. 385, 386; Pub. Stat. of N. H. (1891), p. 416, § 8. 

On sho other hand, in England and in a large pro- 
portion of our States, one rule has been adopted upon 
this subject and a stockholder is held liable only to 
the extent of the unpaid stock held by bim. In many 
places a special liability to laborers and employees is 
imposed, and there is personal responsibility for par- 
ticipating in acts which impair the capital of the cor- 
poration, or where incorporators act as partners, but 
the one general rule of liability is that each stock- 
holder’s obligation to see that the capital of the corpo- 
ration is made good ends when his own stock is full 

aid. 
‘ This is the rule in England. Buckley’s Companies 
Acts (6th ed., 1891), p. 142. It is also the rulein Maine 
(Dyer’s Maine Corp. Laws (1891), 73, 74); in Massachu- 
setts (Tucker’s Manual of Business Corp. [1888] 72); in 
Connecticut (Beach on the Joint-Stock Act [1891], 44); 
in New Jersey (Corbin’s New Jersey Act [1891], 3, 4); 
in Pennsylvania (Freedley’s Corp. Laws [1890], 37, 115); 
in the District of Columbia (Rev. Stat. [1873-74], § 574); 
in Michigan (1 Howell's Anno. Stat., § 4017); in Illinois 
(Root’s Corp. Laws (4th ed., 1890], 20, 21); in Indiana 
(Rev. Stat. [1881], § 3869); in Minnesota (1 Kelly’s Stat. 
[1891], p. 708, §§ 2455, 2658); in Wisconsin (Rev. Stat. 








[1878] 512, 514); in Iowa (1 McClain'’s Anno. Code, 404, 
407); in Missouri, in which State the Constitution pro. 
vides that ‘‘Dues from private corporations shall be 
secured by such means as may be prescribed by law, 
but in no case shall any stockholder be individually 
liable in any amount over or above the amount of 
stock owned by him or her”—Art. 12, § 9; see also 
1 Rev. Stat. (1889) 633; in Oregon (see art. 11, §3, of 
the Constitution, Hill’s Anno. Laws [1892], 108); in 
Colorado (1 Mills’ Anno. Stat. [1891] 627); in Maryland 
(1 Gen. Laws 1888, p. 301, § 64); in Georgia (Code [1882], 
§ 1676, subd. 3); in Texas (1 Sayles’ Civil Stat. 221); in 
Kentucky (Gen. Stat. [1888] 766); in Arkansas (Dig. of 
Stat. [1884] 135, 334—compare Constitutions of 1868 and 
1874); in Alabama, where the Constitution provides: 
* Dues from private corporations shall be secured by 
such means as may be prescribed by law; but in no 
case shall any stockholder be individually liable other- 
wise than for the unpaid stock owned by him or her.” 
Art. 14, § 8, Code of Ala. (1886), vol. 1, p. 47. 

In a few States a more severe and quite exceptional 
liability is put upon stockholders of business corpora- 
tions. Thusin Ohio each stockholder is held liable to 
an amount equal to and in addition to the stock held 
by him, and this liability is imposed by the Constitu- 
tion (art. 13, § 3, 2 Rev. Stat.; see Brewer & Laubscher 
on Ohio Corps. 33); and the same is true of Kansas 
(see Constitution, art. 12, §2,Gen. Stat. [1889], p. 97); 
and in California the following constitutional provis- 
ion is found: “ Each stockholder of a corporation or 
joint-stock association shall be individually and per- 
sonally liable for such proportion of all its debts and 
liabilities coutracted or incurred during the time he 
was a stockholder as the amount of stock or shares 
owned by him bears to the whole of the subscribed 
capital stock or shares of the corporation or associa- 
tion’’ (see art. 12,§ 3, 1 Deering’s Codes & Stat. 59); 
and in Idaho a liability similar to that last mentioned 
exists. See Rev. Stat. (1887), § 2609; see also Mc(lel- 
lan’s Florida Digest, 282. 

But looking to experience elsewhere, it is seen that 
the great preponderance of opinion strongly favors the 
view that a stockholder’s duty is to contribute his 
quota toward the commun fund, and that when he has 
done this he has discharged his moral obligation to 
make good the capital of the corporation in which he 
becomes a stockholder. 

Third. Lam brought therefore to the last inquiry sug- 
gested at the outset, which is: Is there any sufficient 
reason for upholding the New York rule? I confess 
that I can find none. The constitutional provision of 
this State does not impose liability; it leaves the mat- 
ter to be regulated by law. The moral obligation to 
follow its suggestion is amply respected by the provis- 
ions creating liability fordebts due servants and em- 
ployees, and for wrongful acts by stockholders and di- 
rectors. The strenuous provisions of the corporation 
laws and of the Penal Code in reference to frauds by 
managers of companies operate to secure the dues of 
corporations, and in view of these, creditors are better 
secured now than they were in 1848. Moreover, as has 
already been shown, the power given directors of issu- 
ing stock for property, to the extent of its exercise, an- 
nulled the provision imposing liability, and since 1853 
bas challenged its propriety. 

The present rule in New York however prevents the 
issue of a portion of the capital of a company for prop- 
erty or for labor done which may not be subject to 
further demands. And the bolder of such a stock 





hereafter issued, in case the entire amount of issued 
and outstanding stock is not paid in, may be called 
upon by a creditor to pay over an amount equal to the 
value of his stock. A creditor therefore who accepts 
stock in satisfaction of his debt may thus be compelled 
This contingency deprives acor- 


to pay his own debt. 
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poration of the power to readily use its stock in pay- 
ment for labor or property, and the benefit of the pro- 
vision of the law of 1853is gone. The distinction made 
by the law is well out of the way, but the power to is- 
sue a portion of the capital stock of a company for 
property, and at the same time have it free from con- 
tingent liability, is desirable in the practical manage- 
ment of corporations. Instead therefore of obliterat- 
ing the distinction by taking away from property stock 
its non-assessable character, and making all stock 
alike subject to this contingent liability, the better 
method of procedure would have been to give to cash 
stock the same freedom from liability, when full paid, 
that was formerly possessed by the property stock. 
All stock then would rest upon the one basis, and when 
paid for in property, in labor or in cash would be there- 
after discharged from further obligation to make good 
the original capital of the company, and the creditor 
who accepted stock for his debt would be in the same 
position as the one who was paid in cash. But the 
strongest argument in favor of the prevalent rule is 
that it isa wise and just one. When acorporation is 
formed with a stated capital, and a certain proportion 
of that capital is issued, there is afuud created which 
is often described as a trust fund for creditors. As- 
suming it to be so, the different stockholders agree to 
contribute specified amounts to this fund, and if cer- 
tain stockholders carry out their agreement and others 
do not, the amount paid, together with the agreements 
to pay, constitute the entire fund to which a creditor 
may look. He may look tothe treasury of the come- 
pany for the amount paid, and to the personal liability 
of those who have not paid for the balance. If the lat- 
ter are irrespousible, why should their debt be put 
upon the solvent stockholders, who have already done 
all they agreed todo? The real injustice of the New 
York rule is that it punishes one person for the wrong- 
doing of another; it fines those who have acted hon- 
estly for the neglect or oversight of others, who fre- 
quently have acted dishonestly. Especially is it true 
of a minority stockholder that he has no appreciable 
influence in causing the stock to be full paid. He is at 
the mercy of the syndicate, and if it is a dishonest syn- 
dicate, the stockholder who has lost his contribution 
to the concern is again punished by the law for acts 
thatare in no just sense chargeable to him. This is 
wrong. Itisnot the result of the common-law rule. 
Nor of a well-considered statutory rule. Anditis not 
necessary for the protection of creditors. Employees 
of the corporations are protected by the special liabil- 
ity of stockholders, and apart from these the ordinary 
stockholder who holds paid-up stock, and who bas 
done no wrong, owes no extraordinary duty to cred- 
itors. They are under no obligation to trust the con- 
cern; they have the benefit of reports called for by the 
law, and of the numerous provisions applicable to the 
managers of corporations. They also may have the 
benefit of commercial agencies, if they will. When 
therefore they decide to give credit to a corporation, 
and cannot collect their debt from it, there is little 
propriety in their turning to an innocent stockholder, 
who has complied with his own undertaking, and in- 
sisting that he shall make good their loss. 

The sympathy is misplaced. The creditor—not un- 
usually some other corporation—ordinarily does not 
know until after he has employed counsel, that the 
stock has not been paid in, and he has not thought, in 
giving his credit, of the contingent liability of the 
stockholders. He has acted with every opportunity of 
making his own bargain, and he is not entitled to spe- 
cial consideration. Honesty on the part of the cor- 
poration is requisite, but if there is dishonesty, those 
who are guilty should bear the consequences. ‘The in- 


dividual stockholder, who is not a manager, does all 
that honesty requires toward making up the adver- 








tised capital when he fulfills his own agreement in re- 
spect to it. And legislation that puts any additional 
liability upon him fora failure to complete the capital 
is legislation against individual rights and interests. 
The law in New York upon this subject is and has 
been unsatisfactory, and us I have attempted to show, 
it should be altered to remedy injustice and to bring 
the State into accord with the prevalentrule. It is to 
be desired also, that while the new laws are undergo- 
ing revision, and the subject is before the Legislature, 
a right disposition of the question may be made. 
DWIGHT ARVEN JONES. 
NeEw YorE, Sept. 9, 1892. 


——_¢ 


MARRIAGE—VALIDITY. 


WASHINGTON SUPREME COURT, JULY 11, 1892. 


In RE MCLAUGHLAIN’S ESTATE. 

The General Statutes, sections 1381-1389, relating to mar- 
riages, provide that certain persons are authorized to 
perform the marriage ceremony, and if it be performed 
before an unauthorized person the validity thereof shall 
not be questioned, if such marriage be consummated 
with a belief of either of the persons so married that it 
was lawful; that “all marriages to which there are no 
legal impediments, solemnized before or in any religious 
organization or congregation, according to the estab- 
lished ritual or form commonly practiced therein, are 
valid; *’ that a license shall be procured before any per- 
sons can be joined as husband and wife, and should one 
be a girl under the age of eighteen years, or a boy under 
twenty-one years of age, the license shall not issue except 
on the consent of the parent or guardian, and that per- 
sons under such ages shall not marry without the consent 
of parents or guardians. Held, thatthe intent of the stat- 
ute is to prohibit marriages not entered into in the man- 
ner therein prescribed, and that a common-law marriage 
is void. 


Norman F. Hesseltine and John G. Barnes, for ap- 
pellant. 


Trusten P. Dyer and Thompson, Edsen & Humph- 
ries, for respondent. 


Scott, J. Onthe 12th day of December, 1891, Hiram 
C. McLaughlin died intestate at La Grande, in the 
State of Oregon. He was a citizen of this State, resid- 
ing at Seattle,and left personal property to the amount 
of about $5,000 in Kingscounty. He had a daughter 
over twenty-one years old, whose mother is not now 
living, and this daughter claims to be the only heir. 
One Ruth A. McLaughlin, with whom he was living 
at the time of his death, claims to be his wife by a 
marriage under the common law. She was married to 
Hiram C. McLaughlin on the 18th day of August, 1887, 
by a judge of Probate, at Tacoma in this State. At 
that time she bad another husband living by the name 
of Van Every. There was some testimony to show 
that at the time she was married to McLaughlin she 
believed Van Every wasdead. She continued to live 
with McLaugblin as his wife until July, 1890, at which 
time she received information that her first husband 
was still living, whereupon she and McLaughlin sepa- 
rated, and divorce proceedings were instituted by her 
against Van Every, wherein she obtained a divorce 
from him in January, 1891; whereupon she and Mc- 
Laughlin resumed their former relations, although no 
marriage ceremony was ever performed between them 
subsequent to the time she obtained a divorce from 
Van Every. There is testimony to show that she and 
McLaughlin continued to live together as husband and 
wife up to the time of his death; that they held them- 
selves out to the public as husband and wife, and be- 
lieved themselves to be such, and believed no mar- 
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riage ceremony was required to render the marriage 
valid. There was some testimony to contradict this 
state of affairs, and to show they did not regard them- 
selves as husband and wife. It appears that at one 
time, while they were living together prior to her ob- 
taining the divorce from Van Every, she left Mc- 
Laughlin and was gone some time, and he had no 
knowledge of her whereabouts for some weeks; that 
be subsequently found her at Tacoma, and instituted 
criminal proceedings against her for some purpose 
which the evidence does not make clear. These diffi- 
culties seem to have been adjusted however, and the 
parties resumed their former relationship up to the 
time the proof shows that she discovered Van Every 
was stillliving. Upon the death of McLaughlin, Nor- 
man F. Hesseltine, the appellant, who was holding a 
power of attorney from Bertha McLaughlin, author- 
izing him to represent her in the settlement of the es- 
tate, petitioned the Superior Court of King county for 
letters of administration. Said Ruth A. MeLaugblin 
also petitioned said court, as the widow of said Hiram 
C. McLaughlin, for the appointment of one Frank A. 
Pontius as administrator. On the 15th day of Janu- 
ary, 1892, said court appointed one John Fairfield 
special administrator. On the 4th day of February 
following said court found upon atrial of the rights of 
the parties that said Ruth A. McLaughlin was the 
widow of deceased, as she claimed, and was entitled to 
have letters of administration issued to the person 
whom she had requested to have appointed in her pe- 
tition, and a decree was entered granting her petition. 
From this finding and decree an appeal was taken to 
this court, the said John Fairfield continuing as such 
administrator pending the appeal. 

Several questions are presented by the appellant, 
oue of which is that there can be nosuch thing asa 
common-law marriage in this State; that under our 
statutory regulations a marriage ceremony must be 
performed in one of the ways pointed out by the stat- 
ute in order to render a marriage valid. Another one 
is that the proof is entirely insufficient to establish the 
marriage relationship between said parties, even 
though they could become husband and wife by a mere 
agreement between themselves as at the common law, 
according to some holdings. Under the view we have 
taken of the first point raised, we do not find it neces- 
sary to pass upon the sufliciency of the evidence, as 
after a careful consideration of all the authorities we 
have been able to find upon this subject, we have come 
to the conclusion that the first point made by the ap- 
pellant is well taken. We find this to be the case with 
some hesitancy, for the greater number of adjudicated 
cases in this country hold the parties may contract the 
marriage relationship by an agreement between them- 
selves. In most of the States the statutory provisions 
upon the subject of marriage have been held directory 
only, and where there was no express provision in the 
statutes declaring all marriages void, other than those 
contracted in some one of the ways provided by the 
statute, that the parties could become husband and 
wife byamutual agreement. Mr. Bishop lays down 
the doctrine very strongly that, unless such a marriage 
is absolutely prohibited by the express language of the 
statute, it should be sustained, and that evidence of 
cohabitation and of the parties holding themselves out 
to the public as husband and wife, should be sufficient 
to establish the relation in all cases. In Hutchins v. 
Kimmell, 31 Mich. 126, Cooley, J., in rendering the 
opinion of the court, says: ‘* Whatever the form of 
ceremony, or even if all ceremony was dispensed with, 
if the parties agreed presently to take each other for 
hushand and wife, and from that time lived together 
profeasedly in that relation, proof of these facts would 
be sufficient to constitute proof of a marriage binding 
upon the parties, and which would subject them and 











others to legal penalties for a disregard of its obliga- 
tions. This has become the settled doctrine of the 
American courts, the few cases of dissent or apparent 
dissent being borne down by a great weight of author- 
ity in favor of the rule as we have stated it.” In 
Meister v. Moore, 96 U. 8. 78, Mr, Justice Strong, in 
delivering the opinion of the court, said: ‘‘ Marriage 
is everywhere regarded as a civil contract. Statutes 
in many of the States, it is true, regulate the mode of 
entering into the contract, but they do not confer the 
right. Hence they are not within the principle that 
where a statute creates a right, and provides a remedy 
for its enforcement, the remedy is exclusive. No 
doubt a statute may take away a common-law right, 
but there is always a presumption that the Legislature 
has no such intention, unless it be plainly expressed. 
A statute may declare that no marriages shall be valid 
uuless they are solemnized ina prescribed manner, but 
such an enactment is a very different thing from a law 
requiring all marriages to be entered into in the pres- 
ence of a magistrate or a clergyman, or that it be pre- 
ceded by a license, or publication of banns, or be at- 
tested by witnesses. Such formal provisions may be 
construed as merely directory, instead of being treated 
as destructive of a common-law right to form the mar- 
riage relation by words of present assent. * * * In 
many of the States enactments exist very similar to 
the Michigan statute, but their object has manifestly 
been, not to declare what shall be requisite to the va- 
lidity of a marriage, but to provide a legitimate mode 
of solemnizing it. They speak of the celebration of 
its rite rather than of its validity, and they address 
themselves principally to the functionaries they au- 
thorize to perform the ceremony. In most cases the 
leading purpose is to securea registration of marriages 
and evidence by which marriages may be proved; for 
example, by certificate of a clergyman or magistrate, 
or by an exemplification of the registry. Ina small 
number of the States, it must be admitted, such stat- 
utes have been construed as denying validity to mar- 
riages not formed according to the statutory direc- 
tions. Notably has this been so in North Carolina 
and in Tennessee, where the statute of North Carolina 
was inforce. But the statute contained a provision 
declaring null and void all marriages solemnized as di- 
rected, without a license first had. So in Massachu- 
setts it was early decided that a statute very like the 
Michigan statute rendered illegal a marriage which 
would have been good at common law, but which was 
not entered into in the manner directed by the writ- 
ten law. * * * In Parton v. Hervey, 1 Gray, 119, 
where the question was whether a marriage of a girl 
only thirteen years old, married without parental con- 
sent, was a valid marriage (the statute prohibiting 
clergymen and magistrates from solemnizing mar- 
riages of females under eighteen, without the consent 
of parents or guardians), the court held it good and 
binding notwithstanding the statute. * * * Ag be- 
fore remarked, the statutes are held merely directory, 
because marriage is a thing of common right, because 
it is the policy of the State to encourage it, and be- 
cause, as has sometimes been said, any other construc- 
tion would compe!) holding illegitimate the offspring of 
many parents conscious of no violation of law.” The 
learned judge however said: ‘It is unnecessary how- 
ever to pursue this line of thought. If there has been 
aconstruction given to the statute by the Supreme 
Court of Michigan that construction must in this case 
be controlling with us. And we think the meaning 
and effect of the statute has been declared by that 
court in the case of Hutchins v. Kimmell, 31 Mich. 
126, a case decided on the 13th of January, 1875. There 
it is true the direct question was whether a marriage 
had been effected ina foreign coantry. But in con- 


sidering it, the court found it necessary to declare 
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what the law of the State was,’’ and gives the quota- 
tion above given from that case, with a statement 
that it cannot be regarded as mere obiter dicta. Inthe 
case of Askew v. Dupree, 30 Ga. 173, Lumpkin, J., says: 
‘* Marriage was held to be acivil contract, and that if 
a contract be made per verba de presenti, and remains 
without cohabitation, or if made per verba de futuro, 
and be followed by consummation, it amounts toa 
valid marringe, in the absence of all civil regulations 
to the contrary, and which the parties (being compe- 
tent as to age and consent) cannot dissolve. * * * 
That acts in relation to the solemnization of mar- 
riages were not generally construed as in the case of 
acts relating to general subjects, because marriage was 
essentially distinguished from every other species of 
contract, whether of legislative or judicial determina- 
tion; that this distinction has been universally ad- 
mitted; that not only is all legal presumption in favor 
of the validity and against the nullity of marriage, but 
it is so on this principle; that a legislative enactment 
to annul a marriage de facto is a penal enactment, not 
only penal to the parties, but highly penal to the inno- 
cent offspring, and therefore to be construed according 
to the acknowledged rule most strictly. * * * After 
the marriage relation is entered into, it is then consid- 
ered in the light of a civil institution, in which the 
State itself has an interest as well as the parties. And 
the interest of the State is that these contracts shall 
be permanent, and not revocable at the will and pleas- 
ure of the sexes; that parents may be held responsible 
for the support, maintenance and education of their 
offspring, and that the legitimacy of their offspring 
may be known and established beyond dispute. * * * 
The conclusions to be deduced from the whole matter 
are these: That maariage is founded on the law of na- 
ture, and is anterior to all human Jaw; that in society 
it is a civil contract; that if the contract is per verba 
de presenti—that is, ‘I take you to be my wife,’ and 
‘I take you to be my husband’—though it be not con- 
summated by cohabitation, or if it be made per verba 
de futuro, and be consummated, it amounts to a valid 
marriage, in the absence of all municipal regulations 
to the contrary, and that notwithstanding there be 
statutes directing a license to issue, as in this State, 
and inflicting a penalty on any minister or magistrate 
who shall unite the parties in wedlock without such 
license, yet, in the absence of any positive enactment, 
declaring that all marriages not celebrated in the pre- 
scribed form shall be void, a marriage deliberately and 
intentionally entered into by the parties, who are able 
to contract according to the rules of the common law, 
without conforming to the enactment, is stilla valid 
marriage. * * * In this State no marriage, within 
our knowledge, has been declared a nullity because 
the statutory regulations were not complied with, and 
while the law inflicts penalties upon the celebrator, it 
has cautiously abstained from interfering with the 
marriage itself. For myself, [ approve the law as it is. 
True it will be sometimes abused. What human in- 
stitution is not? Rarely however will the parties 
forego the benefits resulting from a compliance with 
the statutes. It adds so much both to the respecta- 
bility as well as the security of the contract. I have 
never known of a self-solemnized marriage. But sup- 
pose such should occur; better far for the parties, es- 
pecially the female, that the law should be as it is. 
Her honor is saved, and this is worth more than every 
thing, even life itself. All other contracts may be re- 
scinded, and the parties restored to their former con- 
dition; marriage cannot be undone. Why does this 
law, in utter disregard of what seems to be the usual 
protection and restraint thrown around the inexperi- 
ence and imprudence of infancy, allow infants—the 
male at fourteen and the female at twelve—to enter 
into the binding contract of marriage? It is at this 





age the sexual passions are usually developed, and the 
law, witha wise forethought, looking beyond cxcep- 
tional cases, and to the general interests of society, to 
guard against the manifold evils which would result 
from illicit intercourse, declares even infants capable 
of forming this relation.” 

It was contended by the appellant that the sections 
of our Code which prescribe how marriages shall be sol- 
emnized, and which also make the exception that all 
marriages shall be deemed to be valid although the 
ceremony is performed by a person not authorized by 
law to perform it, preclude the contracting of the rela- 
tionship in any other manner than as provided; that 
the Legislature, having made a provision specially le- 
galizing marriages in certain excepted cases, must be 
held to have contemplated all others not entered into 
according to the manner provided by the statute, and 
not within the exceptions, as void. We find very sim- 
ilar provisions however in other States, and undoubt- 
edly it is the casein the most of them where the validity 
of common-law marriages is recognized, and the argu- 
ment loses something of its force in consequence of 
this. 

The position taken by the appellant however is di- 
rectly sustained in the case of Beverlin v. Beverlin, 29 
W. Va. 732, in which State marriages at the common 
law were held to be abrogated, and the decision was 
put upon this very ground, that the Legislature had 
provided a method for contracting the marriage rela- 
tionship, and had specially excepted those cases and 
declared them valid, notwithstanding the ceremony 
was performed by some person not authorized as by 
law required. In that case Snyder, J., says: ‘There 
is much controversy as to what constitutes a common- 
law marriage. It always has been and still is a doubt- 
ful question in England. In the American States, 
where such marriages have been recognized and held 
valid, there is considerable diversity as to their requi- 
sites. In North Carolina, Tennessee, Massachusetts, 
Maine and Maryland some ceremony or celebration 
seems to be necessary to a valid common-law marriage, 
and in most or all of these States it has been ques- 
tioned whether or not the statutes have not superseded 
common-law marriages, and that a marriage, to be 
valid, must be in accordance with the statutes. * * * 
In New York it has been held that no religious form 
or ceremony of any kind is essential to the validity of 
the marriage; all that is required in that State is that 
the parties should be capable of contracting, and that 
they should actually contract, to be man and wife. 
* * * Tn Pennsylvania it has been deeided that 
‘marriage isin law acivil contract, not requiring any 
particular form of solemnization before the officers of 
church or State, but must be evidenced by words in 
the present tense, uttered for the purpose of establish- 
ing the relation of husband and wife, and should 
be proved by the signature of the parties or by wit- 
nesses present when made; therefore when the evi- 
dence of the contract was the declaration of the wife 
that ‘‘about thirty-one years ago she went to the 
house of A. S.to live and keep house for him undera 
mutual promise and agreement that they would sus- 
tain toward each other the relation of husband and 
wife, and that they did thus live and cohabit together,” 
it was held that there was not proof of a marriage in 
fact.’’’ But stating that it was unnecessary to con- 
sider the evidence in said case, the court said: ‘*We 
think our statute has wholly superseded the common 
law, and in effect, if not in express terms, renders in- 
valid all attempted marriages contracted in this State 
which have not been solemnized in substantial com- 
pliance with its provisions. The statute in force in 


this State in 1873, when it is alleged the marriage now 
in question occurred, is embraced in chapter 63 of our 
Code of 1868. The first section of said chapter vro- 
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vides for the issuance of marriage licenses, the vhird, 
fourth and fifth sections by whom and the manner in 
which marriages may be solemnized, and the sixth 
section is as follows: ‘ Every marriage in this State 
shall be under a license and solemnized in the manner 
herein provided; but no marriage solemnized by any 
person professing to be authorized to solemnize the 
same shall be deemed or adjudged to be void, nor shall 
the validity thereof be in any way affected, on ac- 
count of any want of authority in such person, if the 
marriage bein all other respects lawful, and be con- 
summated with a full belief on the part of such per- 
sons so married, or either of them, that they had been 
lawfully joined in marriage; nor shall any marriage 
celebrated within this State between the 17th day of 
April, 1861, and the Ist day of January, 1866, be void 
by reason of the same having been solemnized without 
such license.’”’ After stating that marriage is a natural 
right, which existed independent of statutes, and that 
ordinarily the statutory provisions regulating the con- 
tract of marriage should be held to be directory; that 
the general rule is that amarriage good at common law 
is valid notwithstanding the existence of any statute 
on the subject, unless the statute contains express 
words of nullity; but adding however that this rule is 
not universal (1 Bish. Mar. & Div., § 283), the court 
further said: ‘It seems tome therefore that when 
the terms of the statute are such that they cannot be 
made effective to the extent of giving each and all of 
them some reasonable operation without interpreting 
the statute as mandatory, then such interpretation 
should be given toit. The statute under considera- 
tion, in express words, declares that ‘every marriage 
in this State shall be under a license, and be solem- 
nized in the manner herein provided.’ It is possible 
that these words, standing alone, should under the 
general rule just stated be interpreted as merely di- 
rectory. But the statute does not stop here. It qual- 
ified these words by provisions which would be wholly 
useless and unnecessary if it were intended and should 
be held that the preceding provisions are simply di- 
rectory. Itis declared that certain marriages shall not 
*be deemed or adjudged void’ because the person sol- 
emnizing them did not in fact have authority to do so. 
It alsv declares that certain other marriages shall not 
be void because they were solemnized without a 
license. These exceptions or qualifying provisions 
seem to me co be equivalent to an express declaration 
that marriages had in this State, contrary to the com- 
mands of the statute, and not saved by the exceptions, 
shall be treated as void. It is apparent that the Legis- 
lature must have interpreted the statute as making the 
excepted marriages null and void without the except- 
ing clauses, for otherwise the exceptions would be use- 
less and would not have been made." 

In Com. v. Munson, 127 Mass. 466, it is stated: ‘* Un- 
der all changes in the form of the statutes, it has al- 
ways been assumed in this Commonwealth, and in the 
State of Maine, which was originally a part thereof, 
that (except in the single case of Quakers or Friends, 
whose marriages are made valid by a special provision 
limited to that sect, and though not solemnized by any 
magistrate or minister, are witnessed, recorded and 
returned by the principal officer of the meeting at 
which the ceremony is performed), a marriage which 
is shown not to have been solemnized before any third 
person, acting or believed by either of the parties to 
be acting as a magistrate or minister, is not lawful or 
valid for any purpose.” And in Norcross v. Norcross, 
alate Massachusetts case, decided in January, 1892, to 
be found in 29 Northeastern Reporter, 506, it was said: 
“According to the law of New Hampshire, as declared 
in Dunbarton v. Franklin, 19 N. H. 257, if parties enter 
into a contract of marriage between themselves, and 
live together in accordance with it, such facts do not 





constitute a marriage. We are referred to no statute 
or decision which shows that the law of that State has 
since been changed. The finding that there was no 
marriage under the laws of New Hampshire was there- 
fore well warranted. ‘The law of Massachusetts is 
similar, and there was nothing to show any formal cer- 
emony of marriage here.”’ 

In that case there seems to have been some proof 
that no marriage ceremony was ever performed be- 
tween the parties. They had cohabited as husband 
and wife in Massachusetts and New Hampshire, where 
common-law marriages are not allowed; they went to 
New York, and continued in the same apparent rela- 
tion as husband and wife, at one time for three days 
and another time for one week, where marriages at the 
common law are held valid; but this was held ‘to be 
insufficient, under the circumstances, to establish the 
relationship, there being no evidence that the parties 
while in New York entered into any contract of mar- 
riage between themselves. In Holmes v. Holmes, 1 
Abb. U. 8. 525, Deady, J., says: ‘‘The consent to 
become husband and wife—the contract out of which 
arises the relation—must be given as herein prescribed, 
before a person authorized to solemnize marriage, and 
in the presence of two witnesses. Without the observ- 
ance of these formalities the marriage relation, it 
seems to me, cannot be created within the States of 
Oregon and California, particularly the former. 
Neither ought it to be. To prevent fraud and litiga- 
tion, the law wisely requires certain contracts to be in 
writing, and signed bythe parties. A single rood of 
land cannot be conveyed except by the deed of the 
vendor. How much more important it is to society 
and individuals that the contract upon which rests the 
marriage relation, the most important of all others, 
should not be made except with such attending cir- 
cumstances and formalities as will serve to manifest 
the consent of the parties beyond question, and also 
preserve the evidence of it. * * Nor do 1 think 
that citizens of this State can purposely go beyond its 
jurisdiction, and not within the jurisdiction of an- 
other State—as at sea—and there contract marriage 
contrary to its laws. Such an attempt to be joined in 
marriage is a fraudulent evasion of the laws to which 
the citizen of the State is subject and owes obedience, 
and ought not to be held valid by them.’’ 

In Denison v. Denison, 35 Md. 372, Alvey, J., says: 
** By the canon law of Kurope, founded mainly upon 
the Roman civil law, prior to the council of Trent, in 
the sixteenth century, the contract of marriage was 
regarded as simply of a consensual nature, only differ- 
ing from other contracts in its being indissoluble even 
by the consent of the parties. In form a contract per 
verba de presenti, or apromise per verba de futuro cum 
copula, constituted avalid marriage, without the off- 
ces of a priest, till the decrees of the council of Trent, 
which required the intervention of the parish priest 
to give validity to the marriage. The promise per 
vrerba de futuro, when followed by carnal intercourse, 
was considered as equivalent in legal effect to the 
contract per verba de presenti. In the matrimonial 
law, as administered by the canonist, it was a maxim, 
consensus non concubitus facit nuptias, and this re- 
mains the law to the present day in some parts of Eu- 
rope, where the civil and canon law prevail, and where 
the decrees of the council of Trent have not been ac- 
cepted, as in Scotland.” 

The American doctrine undoubtedly is that the rela- 
tion of husband and wife originates in contract. In 
most of the States, and in our own, it is so declared 
by statute. This contract, unlike ail others, is indis- 
soluble at the will of the parties. At common law it 
may be entered into by persons of proper age and men- 
tal capacity by a mutual agreement or understanding. 
This seems to be the general doctrine, although in 
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some of the States a ceremony of some kind is held to 
be necessary, even though common-law marriages are 
recognized. There is a considerable conflict in the 
authorities as to the acts which are necessary to estab- 
lish a common-law marriage, some courts even going 
to the extent of holding that continued cohabitation 
alone is sufficient, while others hold that there must 
have been a contract between the parties, and others 
to the still further extent that this must have been evi- 
denced by some kind of a ceremony, or at least a dec- 
laration to that effect in the presence of other parties. 
In Northfield v. Plymouth, 20 Vt. 590, 591, in speaking 
of the case of Cunningham v. Cunningham, 2 Dow, 482, 
Redfield, J., says: ‘* Lord Eldon and Lord Redesdale 
held that in cases of cohabitation the presumption was 
in favor of its legality, but where it was known to have 
been illicit in its origin, that presumption could not be 
made,’’ and after mentioning certain cases, said: “ In 
these stress is laid upon the fact that a murriage per 
verba de presenti is valid in that State, and also at 
common law, if followed by cohabitation. This, I 
think, could hardly be regarded as law in this State 
without virtually repealing our statute upon that sub- 
ject. It certainly has never been so regarded under 
the English statute of 26 George II and 4 George IV, 
chapter 76, and I see no reason why it should be here, 
when it is clearly a dispensation with all the requisi- 
tions of the statute upon the subject. Wherever that 
rule in regard to the law of marriage prevails, as it does 
in Scotland, cohabitation as man and wife is marriage, 
since it implies, in the strongest sense, a contract in 
presenti to be husband and wife.’’ 

In Dickerson vy. Brown, 49 Miss. 870, Tarbell, J., 
says: ‘‘With reference to the consent necessary to 
the consummation of marciage it is said: ‘ Nothing 
more is needed than that, in language which is mutu- 
ally understood, or in any mode declaratory of inten- 
tion, the parties accept of each as husband and wife.’ 
And Swinburne lays down the doctrine that if the 
words do not of their natural meaning, or by common 
use, ‘conclude matrimony,’ yet, if the parties intend 
marriage, and their intent sufficiently appears, ‘they 
are inseparably man and wife, uot only before God, 
but also before men.’ And this ‘consent may be 
either verbal or written, and where there was no cere- 
mony, but the parties merely lived together as husband 
and wife for many years, they were held to bein law 
married.’’’? Citing Hicks v. Cochran, 4 Edw. Ch. 107. 
Quoting from Mr. Bishop on Marriage and Divorce, 
paragraph 12, the courtalso said: ‘‘ The institution of 
marriage, commencing with the race, and attending 
man in all periods, in all countries of his existence, 
has ever been considered the particular glory of the so- 
cial system. It has shone forthin dark countries and 
in dark periods of the world, a bright lumiuary on his 
horizon. And but forthis institution all that is valu- 
able, all that is virtuous, all that is desirable in human 
existence would long since have faded away in the gen- 
eral retrograde of the race, and in the perillous dark- 
ness in which its joys and its hopes would have been 
wrecked together. Marriage then is to be cherished 
by the government as the first and choicest object of 
its regard. Therefore every court, in considering 
questions not clearly settled or defined in the law, 
should lean toward this institution of marriage, hold- 
ing consequently all persons to be married who, living 
in the way of husband and wife, may accordingly be 
presumed to have intended entering into the relation, 
unjess the rule of law which is set up to prevent this 
conclusion is distinct and absolute or some impedi- 
ment of nature intervenes.”’ 

In Lewis v. Ames, 44 Tex. 341, Roberts, C. J., says: 
“A marriage is a mutual agreement of a man and 
woman to live together in the relation and under the 
duties of husband and wife, sharing each other's fate 








or fortune, for weal or woe, until parted by death, 
which, in organized society, is subject tocertain im- 
pediments, and legalized by compliance with certain 
forms of law. The relation itself is natural, the pre- 
scribed impediments and the forms of laws for its le- 
gal consummation are artificial, being the work of gov- 
ernment. What was known as and called ‘marriages 
nullin law’ was areal marriage according to nature, 
and so intended by the parties, deficient only by the 
existence of some legal impediment or the want of 
compliance with the forms of law in contracting it. 
Our laws relieved against the impediment and the 
want of legal forms, but did not make an attempt to 
make concubinage marriage.’’ It is there held that a 
merely conventional arrangement for illicit inter- 
course and mutual assistance in living, making one a 
willing mistress and the other the protecting para- 
mour, was not sufficient to establish a marriage. In 
Jackson v. Winne, 7 Wend. 50, it is held that the mar- 
riage is complete if there has been a full, free and mu- 
tual consent between the parties, capable of contract- 
ing, to take each other as husband and wife, though 
not followed up by cohabitation. In 2 Lawson Rights, 
Remedies and Practice, section 711, citing various 
cases, it is said: ‘*At common law, to constitute mar- 
riage, no particular solemnization or forms were nec- 
essary. Mutual consent to enter into the relation of 
husband and wife was all that was essential * * * 
But a marriage will not be presumed, even where, for 
convenience, the parties hold themselves out as man 
und wife before third persons, provided their cohabi- 
tation has the elements of a purely meretricious rela- 
tion. Betrothal alone, followed by cohabitation, but 
without a present agreement to become husband and 
wife, does not constitute avalid marriage. An offer to 
prove that a man and woman lived together as hus- 
band and wife is not an offer to prove their marriage. 
At common law, the fact of sexual intercourse after 
an agreement to marry at a future day does not con- 
stitute marriage. The copula must have been in ful- 
fillment of the agreement to marry. Where the be- 
ginning of a cohabitation is illicit, there can be no pre- 
sumption of marriage from the cohabitation and repu- 
tation,” and that “ circumstances of cohabitation, ack- 
nowledgment, reputation and recognition by the fam- 
ily form a presumption that a connection was 
matrimonial and not meretricious.” 

In all cases, whether common-law marriages are 
recognized or not, evidences of cohabitation and re- 
pute are admissible, as tending to showa valid mar- 
riage. Holding each other out as husband and wife to 
the public, and continued living together in that rela- 
tionship has ordinarily, if not universally, been held 
sufficient proof, unless contradicted, to establish it, 
even within those States where common-law mar- 
riages are not recognized. This presumption could 
always be rebutted however by showing that the pur- 
ties intended their connection to be illicit, and, if it 
was so intended at its commencement, it is presumed 
to continue, unless evidence is produced of a change 
of mind. 

In some cases it is held that although when the con- 
nection began there was an impediment, known to the 
parties, preventing them from marrying each other, 
yet if they desired or intended marriage, and this de- 
sire or intention is shown to have continued after the 
impediment was removed, with the continuance of co- 
habitation, it has been held sufficient. And in 1 
Bishop on Marriage and Divorce, sections 970-975, 979, 
citing a number of cases, it is stated: ‘Sec. 970. If the 
parties desire marriage, and do what they can to ren- 
der their union matrimonial, yet one of them is under 
a disability—as where there is a prior marriage undis- 
solved—their cohabitation, thus matrimonially meant, 
will in matter of law make them husband and wife 
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from the moment when the disability is removed, and 
it is immaterial whether they knew of its existence or 
removal or not, nor is this a question of evidence.” 
**Sec. 975. Though a cohabitation was introduced by a 
formal ceremony of marriage, and the parties errone- 
ously supposed the impediment of a former marriage 
to have been taken away, and never had their mistake 
corrected, still, in localities where formal solemniza- 
tion is not essential, valid marriage may be presumed 
to have occurred after the impediment was removed. 
To employ words more nicely accurate, and covera 
larger ground, the living together of marriageable par- 
ties a single day as married, they meaning marriage, 
and the law requiring only mutual consent, makes 
them husband and wife, for here are all the elements 
of a contract of present matrimony.” ‘Sec. 979. 
Where a woman had formally married, believing her 
husband to be dead, and on his returning still contin- 
ued to cohabit under the second marriage, and kept it 
up for several years after he really died, a second mar- 
riage after such death was presumed. And in another 
case, where a married man, knowing his wife to be 
alive, entered into a form of marriage with another 
woman, who did not know of the impediment, and 
continued the cohabitation under the second mar- 
riage until after the death of the first wife, a marriage 
after such death was inferred.”’ Asan instance in 
which a contrary view is taken, see Appeal of Read- 
ing Fire Insurance & Trust Co., 115 Peun. St. 207. The 
court said: ‘“ Undoubtedly they lived together for a 
long time under circumstances sufficient to prove in- 
timate sexual relations. But cohabitation and reputa- 
tion alone are not marriage. They are merely circum- 
stances from which a marriage may sometimes be pre- 
sumed. It isa presumption however that may be re- 
butted by other facts and circumstances. When the 
relation between aman and woman living together is 
illicit in its commencement, it is presumed so to con- 
tinue until a changed relation is proved. Without 
proof of subsequent actual marriage, it will not be 
presumed from continued cohabitation and reputa- 
tion of a relation between them which was of illicit 
origin.” 

Thus it will be seen that inthe various cases relat- 
ing to common-law marriages there is quite a differ- 
ence of opinion as to just what facts and circumstances 
are sufficient to establish the relation. Courts un- 
doubtedly in many instances indulge in refinements 
of distinction that never entered into the minds of the 
parties, which sometimes resulted in holding the mar- 
riage relation to have been established by the conduct 
of the parties where there was no real intention to 
take each other as husband and wife. There may have 
been no great harm in this in such instances, but it is 
clearly apparent that under similar circumstances, 
where the parties, or one of them, intended to assume 
the relationship of husband and wife, and under no 
other circumstances would have consented to cohabi- 
tation, believing that the relationship thus formed by 
the agreement between themselves, or by cohabitation 
as husband and wife, and so holding themselves out to 
the community, would be a valid marriage, have sub- 
sequently found, to the shame and sorrow of one of 
them at least, that such an arrangement constituted 
nothing more than an illicit cohabitation or concubin- 
age, subject to abandonment by either at pleasure. In 
Askew v. Dupree, cited, the learned judge approves the 
recognition of the common-law marriage, but admits 
that it is sometimesabused. He states however that 
“rarely will the parties forego the benefits of the stat- 
ute, because it addsso much to the respectability as 
well as the security of the contract.” Here, it seems 


to us, a strong argument is afforded against recognizing 
them at all, for it is evident, if the parties once under- 
stand they can form this relationship only in com- 





pliance with the statutory requirements, there will be 
no attempt to establish it in any other manner, and the 
instances of resorting to cohabitation for that purpose, 
instead of being few, would become entirely abrogated. 
The decision in that case is put upon the ground that 
marriage is a natural right, which always existed prior 
to the organization of any form of government, and all 
laws in restraint of it should be strictly construed in 
consequence thereof. It is held that it should be the 
policy of the law to sustain all such contracts and rela- 
tions whenever possible, and that this should always 
be done unless the Legislature has expressly declared 
all marriages entered into or solemnized in any form 
other than the ways provided for in the statute void, 
We must remember however that in many ways the 
natural rigbts or privileges of mankind have to be re- 
strained in order to promote the welfare of the com- 
munity in the government of the many. 

This question, involving asit does the best interests 
of society and the preservation of the home and family 
—the foundation of all society—has ever been regarded 
as a most important one, but we do not think it would 
serve any good purpose to attempt a more full review 
of the many authorities bearing upon it, as the argu- 
ments advanced are pretty fully stated in the opinions 
quoted from. Ithasbeen a question so often before 
the courts, and involved in s0 many contradictions and 
shades of distinctions, it is impossible to reconcile 
them, and an attempt atany thing more than a lim- 
ited review would be profitless. Our only desire is to 
interpret the law as it should be, and to arrive ata 
conclusion best calculated to promote the welfare of 
society. In order to sustain the validity of common- 
law marriages inmany of the States, the courts have 
practically overruled the statutory law upon the sub- 
ject, and we do not feel justified in following them 
when it results in a violation of the most ordinary 
rules recognized in construing statutes, nor do we 
think the true interests of the people lie in that direc- 
tion. It is important that publicity should be given 
to such contracts, to guard against deceptions, and to 
provide accessible evidence to prove the relationship. 
The most important of all human contracts should not 
be left free from all impediments or restrictions, or 
with no formalities requisite for its realization. Our 
own statutes ($$ 1381-1396, Gen. Stat., inclusive) pro- 
vide how such a contract may be entered into, and the 
evidence thereof perpetuated. Certain persons are 
authorized to perform the ceremony, and it is also 
provided that if it be performed before an unauthor- 
ized person the validity thereof shall not be ques- 
tioned, if such marriage be consummated with a belief 
of the persons so married, or either of them, that they 
have been lawfully joined in marriage. It is also pro- 
vided that ‘‘all marriages to which.thereare no legal im- 
pediments,solemnized before or inany religious organ- 
ization or congregation, according to the established 
ritual or form commonly practiced therein are valid.” 
It is clear that in making provision for these excepted 
cases the Legislature was of the opinion that all at- 
tempts to establish the relationship, other than in ac- 
cordance with the ways provided by the statute, would 
be void, and would be so held. Various safeguards are 
thrown around the entering into this relationship, 
such as the requirementof a license to be first pro- 
cured before any persons can be joined together as 
husband and wife; and should one be a girl under the 
age of eighteen years, or a youth under the age of 
twenty-one years, it is provided that the license shall 
not issue except upon the consent of the parents or 
guardians. Itis provided that marriage is a civil con- 
tract, which may be entered into by men of the age of 
twenty-one years and women of the age of eighteen 
years, otherwise capable; and it is provided that none 
under that age, respectively, shall marry, except the 
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consent of the parents or guardians shall first be ob- 
tained—those persons who are supposed to be the most 
interested in the welfare of the individuals most di- 
rectly concerned, and who would carefully consult 
such interests before consenting. If common-law mar- 
riages are to be recognized, this provision becomes 
wholly powerless, as by a simple agreement a man, 
though forty years asenior, and a girl of the age of 
twelve years, can enter into this relationship, regard- 
less of the will of the parents, or even a boy of fourteen 
years could be inveigled into this relationship by a 
woman many years his senior. It is true such in- 
stances are rare, but that affords no reason why they 
should be tolerated in any case. While the marriage 
state is a most commendable one, and ought to be en- 
couraged in all legitimate ways, having, as it does, its 
origin in divine law, it seems to us, if the statutory re- 
quisites are dispensed with, it would to some extent 
set & premium upon illicit intercourse. If a mere con- 
tract between the parties, to which there are no wit- 
nesses, it is to be recognized as valid, it is evident that 
a contract thus lightly made might as easily be repu- 
diated, or if cohabitation and reputation without any 
agreement constitute marriage, the former must pre- 
cede the latter, for it is the cohabitation which raises 
the presumption and causes the reputation or assump- 
tion of the relationship of matrimony. If an agree- 
ment between the parties is to be required, with the 
further condition that it be made before some third 
person as a witness, without any other proof of it, or 
any means provided for preserving such proof, the 
death of the witness removes all the evidence, aside 
from the parties themselves. And what would be 
easier than for parties to agree privately to become 
hasband and wife, and after cohabiting for a time, 
mutually agree to dissolve the relationship, or to con- 
ceal the fact that they had ever entered into the con- 
tract, and repudiate it? It is contrary to public policy 
and public morals, and revolting to the senses of en- 
lightened society, that parties could be placed in such 
a condition that they might mutually repudiate an ar- 
rangement of this kind previously entered into, what- 
ever the reason might be, and yet this would follow if 
common-law marriages are to be recognized. By ad- 
hering to the statutory provisions, all objectionable 
cases of this kind are eliminated, parties are led to re- 
gard the contract as a sacred one, as one not lightly to 
be entered into, and are forcibly impressed with the 
idea that they are forming a relationship in which so- 
ciety has an interest, and to which the State isa party. 
Illicit intercourse would to a great extent be prevented 
and there would be no attempts upon the part of either 
one to form the relationship in any clandestine way, 
or any attempt by one to overreach the other in such 
away, knowing that such attempts would be ineffect- 
ual. 

There is a growing belief that the welfare of society 
demands further restrictions in this direction, and 
that this will find voice in future legislation; that an 
institution of this kind, which is so closely and thor- 
oughly related to the State, should be most carefully 
guarded, and that improvident and improper mar- 
riages should be prevented. All wise and healthful 
regulations in this direction, prohibiting such mar- 
riages as far as practicable, would tend to the preven- 
tion of pauperism and crime and the transmission of 
hereditary diseases and defects, and it may not be re- 
garded as too chimerical to say that in the future laws 
may be passed looking to this end. Certainly it is a 
legitimate subject for legislation, for the State has an 
interest in each act, contract and relation of its indi- 
vidual members that in any wise affects the public wel- 
fare, or tends to the injury of the individual, and these 
will become regulated more and more in various ways, 
as the government of man approaches greater degrees 








of perfection, and the rights, relations and responsi- 
bilities of one person with regard to another, and to 
all others, become better understood. Every thought- 
ful person would desire this should be so, even 
though in some cases it might seem to result in 
individual hardship. It is true the Legislature may 
expressly provide that all marriages not entered into 
in the ways pointed out by the statute, and not within 
the exceptions provided for, shall be held invalid, but 
this affords no reason for not giving effect to the clear 
intention otherwise expressed in the legislation exist- 
ing, because the Legislature has not expressly declared 
allothers void. Our statutes in relation hereto would, 
if upon any other subject, be held mandatory and 
prohibitive, and we see no reason why the same effect 
should not be given to them here, for the law could as 
welt say that all attempted marriages should be valid, 
notwithstanding the statutory requisites were not 
complied with. However this question is decided, it 

ay result in hardship in some cases, but we think 
the lesser injury will comefrom an adherence to the 
statutory requisites than otherwise, to the end that 
these contracts should be made permanent, and not 
revocable at the will and pleasure of the parties; that 
parents may be made responsible for the support, 
maintenance and care of their offspring, and the legit- 
imacy of the offspring established beyond dispute. Our 
statute has tosome extent undertaken to protect the 
innocent by providing that children born in unlawful 
wedlock shall become legitimate in case of the subse- 
quent intermarriage of the parents, and the Legisla- 
ture may go still further in this direction, should it be 
deemed advisable, even to the extent of conferring all 
the rights upon them that children born of lawful wed- 
lock have. This, although opposed to the old doctrine 
of preventing the parents by punishing the issue, would 
seem to be more in accord with principles of justice 
and modern ideas thereof. 

Reversed and remanded. 


ANDERS, C. J., and DUNBAR, STILES and Hoyt, JJ., 
concur. 
ati aia 


EVIDENCE— BOOK ENTRIES — ADMISSIBIL- 
ITY AGAINST THIRD PERSONS. 


NEW HAMPSHIRE SUPREME COURT, JULY 2, 1890. 


LAssoneE Vv. Boston & L. R. Co. 

Toshow the character and extent of the injury to a wagon 
wheel alleged to have been caused by a collision with de- 
fendant’s locomotive, plaintiff proved that several spokes 
were broken as though by a blow, and that a person, since 
deceased, had repaired the wheel. Held, that deceased’s 
account book, with a charge against plaintiff of ‘* Sixteen 
spokes, twenty cents apiece, $3.20,” was admissible to 
show that the injuries were caused by the alleged collision, 
there being no evidence showing a sale merely of spokes, 
or their use in any other wheel, 


UNE 8, 1887, the plaintiff, with one Benton, while 
passing over the defendant’s crossing in the vil- 
lage of Lancaster in a wagon drawn by a horse, was 
thrown out and injured. One of the rear wheels of 
the wagon was broken, and it was a question whether 
it was done by collision with the defendant’s locomo- 
tive, or by the plaintiff's cramping the wagon and 
throwing himself and Benton out after passing over 
the crossing. On this question the character and ex- 
tent of the injury to the wheel became material. One 
Woodward, who repaired the woodwork of the wheel, 
died before the trial. The plaintiff called his adminis- 
trator, who testified that he had Woodward’s account 
book, kept by Woodward in his life-time, on which he 
found the following charge to Benton (the owner of 
the wagon), which the plaintiff elected to have read to 
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the jury, subject to the defendant’s exception. “ June 
8, 1887. To sixteen spokes, twenty cents apiece, $3.20.” 
Before calling the administrator the plaintiff intro- 
duced evidence tending to show that several spokes 
were broken, the tire badly crippled and the axletree 
sprung, and that the injury appeared to have been 
caused by a blow. The plaintiff gave iu evidence chap- 
ter 26, section 1, Laws of 1883, and chapter 98, section 
4, Laws of 1885. Subject to the defendant’s exception, 
the court declined to charge the jury that “the decla- 
ration not counting on either of the statutes referred 
to, the jury cannot lawfully consider them upon the 
question of the defendant’s want of care.” Verdict 
for the plaintiff. 


O’ Lean Ray and W. Heywood, for plaintiff. 
W.S. Ladd and F. S. Ladd, for defendant. 


SmirnH, J. The book of account of Woodward, sup- 
ported by the suppletory oath of his administrator, 
would be competent evidence against Benton in a suit 
by the administrator against him to recover for the re- 
pairs of the wheel. Dodge v. Morse, 3N. H. 232. Is 
the book evidence against third parties? Account 
books of a party are not evidence where the dealing 
between the debtor and creditor is, as to the parties to 
the suit, a mere collateral matter. Woodes v. Dennett, 
12 N. H. 510; Little v. Wyatt, 14 id, 23; Batchelder v. 
Sanborn, 22 id. 325; Leighton v. Sargent, 31 id. 119; 
Woods v. Allen, 18 id. 28; Harris v. Burley, 10 id. 171; 
Putnam v. Goodall, 31 id. 419; Brown v. George, 17 id. 
128. These decisions were prior to the act of 1857 
(Laws 1857, chap. 1952, Gen. Laws, chap. 228, § 13), en- 
abling parties to testify as witnesses iu chief. But ac- 
count books are still admissible, notwithstanding the 
party may testify as a witness in chief. Swain v. 
Cheney, 41 N. H. 232; Bailey v. Harvey, 60 id. 152; 
Sheehan v. Hennessey, 65 id. 101. Written entries by 
persons deceased may, under some circumstances, be 
shown in evidence against third persous. There isa 
class of cases which holds that where a person has pe- 
culiar means of knowing a fact, and makes a written 
entry of the fact against his interest at the time, it is 
evidence of the fact as against third persons after his 
death, if he could have been examined as to it in his 
life-time. Higham v. Ridgway, 10 East, 109, is a lead- 
ing case of this character. The midwife’s book of ac- 
count was received for the purpose of showing the 
date of the birth of a person, which became important 
upon the question whether he was twenty-one years of 
age when he suffered a recovery to bar an estate tail. 
The entry made in the day book under date of April 
22, 1768, and marked “ Paid” in the ledger October 25, 
1768, was held admissible upon the ground that the 
party had peculiar means of knowing the fact, and 
that the entry was against his interest at the time it 
was made. ‘“* Here it appears distinctly from other evi- 
dence,” said Lord Ellenborough, “‘ that there was the 
work done for which the charge was made, * * * 
and the discharge in the book, in his own handwriting, 
repels the claim which he would otherwise have had 
against the father from the rest of the evidence, as it 
now appears. Therefore the entry made by the party 
was to his own immediate prejudice, when he had not 
only no interest to make it if it were not true, but he 
had an interest the other way not to discharge a claim 
which it appears from other evidence that he had.”’ 
Warren v. Greenville, 2 Strange, 1129, is a similar case. 
To fortify the presumption that a surrender of a por- 
tion of the estate in question should be presumed from 
lapse of time, the debt book of a deceased attorney 
was produced, in which he made charges for suffering 
the recovery, and other charges for drawing and im- 
pressing the surrender. The charges appeared by the 
book to have been paid. This was held to be good evi- 








dence after the death of the attorney, who, if living, 
might have been examined to the fact. See also Spiers 
v. Morris, 9 Bing, 687; Marks v. Lahee, 3 Bing. N. C. 
408; Whitnash v. George, 8 Barn. & C. 556; Goss v. Wat- 
lington, 3 Brod. & B. 182, and Stead v. Heuton, 4 T. R. 
669. In Middleton vy. Melton, 10 Barn. & C. 317, the en- 
try made by a deceased collector of taxes in a private 
book kept by him for his own convenience, in which 
he charged himself with the receipt of sums of money, 
was held to be evidence of the fact of the receipt of 
the money in an action against a surety on his official 
bond, although the parties by whom the money had 
been paid were alive, and might have been called as 
witnesses. The decision went upon the ground that 
the entry was to the prejudice of the party who made 
it. To the same effect is Doe d. Smith v. Cartwright, 1 
Car. & P. 218, where the books of acollector of taxes, 
charging himself with the receipt of money, also the 
books of an insurance company, charging itself with 
receiving money, were admitted as tending to show 
an occupancy of certain premises by a party in an ac- 
tion between third part 

There is another class of cases in which entries have 
been received in evidence against third persons, if the 
entries were made by a person having kuowledge of 
the fact entered, contemporaneously therewith and in 
a course of business. Price v. Earl of Torrington, 1 
Salk. 285, is a leading case of this character. The book 
kept by a clerk, in which was set down at night an ac- 
count of the beer delivered out by the draymen during 
the day, and to which they set their names, according 
to the usual way of the plaintiff's dealing, was held 
good evidence of a delivery tothe defendant, the dray- 
man who delivered the beer sued for being dead. The 
cases are numerous where evidence of this kind has 
been received upon the ground that the persons who 
made the entries ‘ had no interest to misstate what oc- 
curred.”’ In Doe d. Patleshall v. Turford, 3 Barn. & 
Adol. 890, a memorandum of the fact and time of ser- 
vice, indorsed by one P. on a duplicate notice to quit, 
was, after the death of P., held admissible as being a 
minute in writing, made at the time when the fact it 
records took place by a person since deceased, in the 
ordinary course of his business, corroborated by other 
circumstances which render it probable that the fact 
occurred. 

In Nicholls v. Webb, 8 Wheat. 326, the record book 
of a deceased notary was held admissible. The entry 
in the margin was: ‘ Indorser duly notified 19th (17th) 
July, 1819; the last day of grace being Sunday, the 
18th.” It was objected that the evidence was in the 
nature of hearsay. “ But the answer is,” said Judge 
Story, “that itis the best evidence the nature of the 
case admits of. If the party is dead, we cannot have 
his personal examination on oath, and the question 
then arises whether there shall be a total failure of 
justice, or secondary evidence shall be admitted to 
prove facts, where ordinary prudence cannot guard 
against the effects of human mortality?’’ In Nourse 
v. McCay, 2 Rawle, 70, to show that a deed was a for- 
gery, the account book of a deceased magistrate, show- 
ing charges for acknowledgments of three other deeds 
on the same day, and no charge forthe acknowledg- 
ment of the deed in question, was held admissible. An 
entry made by a deceased clerk of a notary, of the dis- 
honor of a bill of exchange (which was presented by 
the clerk), made in the usual course of business, at the 
time of the dishonor, in the book of the notary, was 
held admissible in Poole v. Dicas,1 Bing. N. C. 649, 
upon the ground that the clerk had no interest to mis- 
state what occurred. An entry in a deceased attor- 
ney’s book, made in the usual course of business, pro- 
duced to show the date of a lease, was held admissible 
in a suit between third parties in Doe d. Reece v. Rob- 
son, 15 East, 32, where it was said: *‘The ground upon 
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which this evidence has been received is that there is 
a total absence of interest in the persons making the 
entries to pervert the fact, and at the same timea 
competency in them to know it.” ‘‘ What a man has 
actually done and committed to writing when under 
obligation to do the act, it being in the coarse of the 
business he has undertaken, and he being dead, there 
seems to be no danger in submitting to the considera- 
tion of the jury.”” Welsh v. Barrett, 15 Mass. 380. In 
that case the book of a deceased messenger of a bank, in 
which, in the course of his duty, he entered memo- 
randa of demands and notices tu the promisors and in- 
dorsers upon notes left in the bank for collection, was 
received for the purpose of proving a demand on the 
maker and notice to the defendant as indorser of a 
note left in the bank for collection. The entry was 
held admissible on the ground that where the best evi- 
dence is, without the fault of the party, out of his 
power, so that it cannot be produced, the next in de- 
gree must be resorted to or justice would fail; and see 
Halliday v. Martinet, 20 Johns. 168. Many of these 
cases are cited and commented upon in Batchelder v. 
Sanborn, 22 N. H. 325, and their doctrine was adopted 
in Wheeler v. Walker, 45 N. H. 355, where it was held 
that entries made in the usual course of business by a 
person since deceased, whose duty it was to make 
them, and who had at the time no interest to misrep- 
resent the facts, are admissible in evidence against 
third parties. 

The case at bar does not fall within either of these 
classes. The entry was made in Woodward’s usual 
course of business, but was not against his interest, nor 
can it be said that he had no interest to misrepresent. 
Was the evidence for these reasons inadmissible? We 
think it was admissible both on principle and author- 
ity. In State v. Phair, 48 Vt. 366, the defendant was 
indicted for the murder of Mrs. Freeze. After her 
murder he pawned a watch. To identify the watch as 
hers a book kept by Parmenter, a deceased jeweller, 
in which was recorded a description of the watches re- 
paired by him, was received in evidence. The entries 
as to the watch in question were as follows: ‘‘ Dec. 11, 
1871. Mrs. Freeze, gold anchor, Freres (maker), No. 
56,376, cleaning screw, repairing jewell, $1.50." “ Jan. 
17, 1873. Mrs. Freeze, gold anchor, Freres, No. 56,376, 
cleaning and jewells, $2.00."". The evidence was held 
admissible ‘‘ upon the ground,” said the judge who de- 
livered the opinion of the court, ‘‘ that they were made 
by Parmenter in the regular course of his business, 
and it was his business to make them. The only use 
that could be made of the entries as evidence was to 
identify the watch described by them. Ever since the 
Earl of Torrington’s Cuse * * * it has been cus- 
tomary to admit such evidence. The principle seems 
to be founded in good sense and public convenience.” 
It does not appear from the report of the case that the 
entries were marked “ Paid,” or that the question of 
the admissibility of the book turned on any such point. 
Augusta v. Windsor, 19 Me. 317, was an action to re- 
cover for the support of apauper. It became important 
to show at what time one Linscott had his leg broken, 
and for the purpose of fixing the date the daybook of 
the physician who attended Linscott was received in 
evidence. The book contained a charge under a cer- 
tain date against him for reducing a fracture in his leg. 
The entry was in the handwriting of the physician, 
who subsequently died. It does not appear from the 
report of the case that the book showed payment of 
the charge. The following extracts from the opinion 
of Mr. Justice Shepley are appropriate on the present 
occasion: * In what cases entries made by persons de- 
ceased on their books and papers in the course of their 
business should be admitted as testimony, and on 
what precise principles, has occasioned no little dis- 
cussion It will be difficult to reconcile all the de- 








cided cases. * * * The case now under considera- 
tion would come within the rule as stated by Justice 
Taunton (Doe d. Pattershall v. Turford), and be in- 
cluded in the second class of cases named by Justice 
Parke (where the entry is one in a chain or combina- 
tion of facts, and the proof of one raises a presumption 
that another has taken place); for the breaking of the 
limb and the services of Dr. Neal had been proved, 
and it would be reasonable to expect that the time of 
performing them would appear from his books. 
Whether the entry, to be admissible, should appear to 
be against the interest of the deceased person who 
made it, is discussed by Mr. Starkie in his treatise upon 
Evidence, and his reasons for concluding that this cir- 
cumstance does not afford a sufficient test for the ad- 
mission of such entries and the rejection of all others 
is very satisfactory. * * * It has been considered 
in several of the States that neither the best adminis- 
tration of justice vor any well-established rule re- 
quired the adoption of the limitation that the entry 
must appear to have been made against the interest of 
the person making it, and the decisions in this country 
are mvure in accordance with those of Warren v. Green- 
ville and Doe d. Pattershall v. Turford than with the 
most of the English cases. This court is not satisfied 
with the reasoning upon which that limitation was in- 
troduced, and does not feel obliged to adopt it.’? See 
also 1 Stark. Ev. (Mete. ed.) 299-301; 1 Phil. Ev. (Cow. 
& H. and Edw. notes) 347. In Higham v. Ridgway the 
entry showed the creation of the very charge of which 
it showed the subseqeut liquidation. It was an entry 
against Hewitt’s (the midwife’s) interest so far as it 
showed payment, and for his interest so far as it 
showed services rendered, for which he was entitled 
to be paid. 

Judge Story, in commenting upon this case in Nich- 
olls v. Webb, 8 Wheat. 326, 335, remarks as follows: ** It 
is true that Lord Ellenborough, in giving his own opin- 
ion, laid stress upon the circumstance that the entry 
admitting payment was to the prejudice of the party, 
and therefore like the case of a receiver. But this 
seems very urtificial reasoning, and could not apply to 
the original entry in the daybook, which was made 
before payment, and even in the ledger the payment 
was alleged to have been made six montis after the 
service. So that in truth, at the time of the entry, it 
was not against the party’s interest, and Mr. Justice 
Le Blane, in the same case, after observing that he did 
not mean to give any opinion as to the mere declara- 
tions or entries of a midwife who is dead, respecting 
the time of a person’s birth, being made ina matter pe- 
culiarly within the knowledge of such a person, as it 
was not necessary then to determine that question, 
significantly said: ‘I would not be bound at present 
to say that they are not evidence.’ ’’ The book in the 
Earl of Torrington’s Case was admitted upon the 
ground that the deceased drayman had no interest to 
misrepresent. This was not strictly correct. His dec- 
laration of having delivered the goods was an admis- 
sion that he had received them for that purpose, and 
would have been evidence against him in an action for 
not delivering them according to his instructions. 1 
Phil. Ev. (8d Am. ed.) 210. In Leland vy. Cameron, 31 
N. Y. 115, the entry by an attorney in his register, in 
the proceedings in the action, of the issuing of an ex- 
ecution which could not be found, was held, the attor- 
ney being dead, to be competent evidence of the fact 
that the execution was issued. In Livingston v. Ar- 
noux, 56 N. Y. 507, the giving of a receipt by a sheriff 
acknowledging payment on redemption of property 
sold on execution was held within the scope of his au- 
thority and duty, and the receipt, after the death of 
the parties concerned in the transaction, competent 
prima facie evidence of the fact and of the time of 
payment. ‘Entries made by third persons in the 
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usual course of professional employ ment, contempora- 
neously with the transaction recorded, are admissible 
to prove the fact stated, after the death of the person 
by whom the entry wasmade. Doe d. Pattershall v. 
Turford, 3 Barn. & Adol. 890; Brewster v. Doane, 2 
Hill, 537. The entry by an attorney in his register, of 
the making of an order or decree in a proceeding con- 
ducted by him, is admissible within this rule. The 
order or decree is the act of the court, but it is pro- 
cured upon the application of the attorney, and the 
fact of obtaining it is apart of the history of the pro- 
ceeding, which properly and usually is inserted in tbe 
register. There is no absolute duty resting upon an 
attorney to make such an entry, but this is not essen- 
tial; it is sufficient if the entry was the natural con- 
comitant of the transaction to which it relates, and 
usually accompanies it. Greenl. Ev., § 115; Leland v. 
Cameron, 3LN. Y.115. The facts and circumstances 
proved independently of the entry rendered it prob- 
able that an order of confirmation was made, and in 
connection therewith the original entry of the corpo- 
ration counsel was, after his death, admissible sec- 
ondary evidence of the fact.’” Fisher v. Mayor, 67 N. 
Y. 73, 77. 

The rule which governs the admissibility of entries 
made by private parties in the ordinary course of their 
business, with some exceptions, *‘ requires, for the ad- 
missibility of the entries, not merely that they shall be 
contemporaneous with the facts to which they relate, 
but shall be made by parties having personal knowl- 
edge of the facts, and be corroborated by their testi- 
mony, if living and accessible, or by proof of their 
handwriting, if dead, or insane, or beyond the reach 
of the process or commission of the court. The testi- 
mony of living witnesses personally cognizant of the 
facts of which they speak, given under the sanction of 
an oath in open court, where they may be subjected 
to cross-examination, affords the greatest security for 
truth. ‘Their declarations, verbal or written, must 
however sometimes be admitted when they themselves 
cannot be called, in order to prevent a failure of jus- 
tice. The admissibility of the declarations is in such 
cases limited by the necessity upon which it is 
founded.”” Chaffee v. U. S.,18 Wali. 516, 541. “* En- 
tries made atthetime acts took place, by one whose 
duty it was to keepa record of such acts, or by the 
tradesman whose habit it was, in the course of his busi- 
ness dealings, to preserve a minute of them himself, 
ought equally to be received as evidence of those acts. 
The mere fact that the accounts in the latter case may 
be to the interest of the party making them should not 
of itself cause their rejection. In the former case it is 
uniformly urged in support of the admissibility of the 
book of items that it will be presumed that he who 
was in duty bound to keep a faithful transcript of 
events has performed his duty. The presumption, 
drawn from honesty of purpose, appears to be just as 
strong in the latter case, where the merchant writes 
up his own books of debts and credits, and at least 
should not be overthrown by the mere appearance of 
a balance in his favor.’ Bunk v. Knapp, 15 Am. Dee. 
192, note, and cases cited. The person who made the 
entry, if he is alive, and a competent witness, and 
within the jurisdiction, is called to verify his writing. 
If dead,or beyond reach, or incompetent, his testi- 
mony is dispensed with ex necessitate. Bartholomew 
v. Farwell, 41 Coun. 107, 109; New Haven, etc., Co. v. 
Goodwin, 42 id. 230, 231. The author of the notes on 
Higham v. Ridgway, 2 Smith Lead. Cas. 271, 286, 287 
(3d Am, ed.), says: ‘Perhaps the true principle de- 
cided in Higham v. Ridgway, and recognized in these 
cases,is that entries in the regular course of the person’s 
private business, and against his interest, are evidence 
after his death, the principle of Doe d. Patteshall v. 
Turford being confined to entries made in the course 





of official duty. But the American cases appear to 
have melted these two into one, and to have settled the 
very reasonable and useful rule that all entries made 
in the regular course of business, private or public, are 
admissible though not against interest. And though 
the circumstance that an entry in the regular course 
of business is against interest will undoubtedly add to 
its credibility, yet it cannot be considered as settled in 
our law that the mere circumstance of an entry or dec- 
laration being against a person’s interest renders it 
evidence of the fact between third persons, after his 
death.” 

There is a distinction between entries made in the 
usual and regular course of business and a private 
memorandum. ‘The letter is mere hearsay, and inad- 
missible in evidence after the death of the person who 
made it. Entries made in the regular and usual course 
of business stand differently. When shop books are 
kept, and the entries are made contemporaneously 
with the delivery of goods or performance of labor by 
a person whose duty it was to make them, they are ad- 
missible, unless the nature of the subject is such as to 
render better evidence attainable. Mr. Greenleaf 
says the remark that this evidence is admitted con- 
trary to the notes of the common law is incorrect; 
that “in general its admission will be found in perfect 
harmony with those rules, the entry being admitted 
only when it was evidently contemporaneous with the 
fact and part of the res geste.’ 1 Greenl. Ev., §§ 117, 
118. Declarations of deceased persons as to the 
boundaries of their land, though not made upon the 
land, are admissible on an issue between parties not 
privy in estate to them, if the declarants had means of 
knowledge as to the boundaries, and no apparent in- 
terest to misrepresent. The fact that the declarations 
were in their favor does not render them admissible. 
“The objection goes to the weight of the evidence 
merely, inasmuch us under the statutory changes in 
the law of evidence, by which all persons interested, 
and all parties even, have become competent witnesses, 
there is no longer occasion to exclude the declarations 
of deceased real estate owners as to their boundaries, 
upon the assumption of Shepherd v. Thompson, 4 N. 
H. 213, 215, and other like cases, that it must be pre- 
sumed to have been their interest to extend their 
boundaries.” Lawrence v. Tennant, 64 N. H. 532, 541. 
The evidence furnished by Woodward’s book was 
cumulative. It was shown by other evidence that he 
repaired the woodwork of the wheel and afterward 
died. Hosmer, the blacksmith, testified that several 
spokes were broken, the tire badly crippled and the 
axletree sprung, and from appearances he should say 
the injury was caused by ablow. The book was re- 
ceived, not to show that Woodward repaired the 
wheel, but the character or extent of the injury to it. 
If he were alive his testimony that he put in sixteen 
new spokes at an expense of $3.20 would have been ad- 
missible. Being dead, his book of accounts, like other 
secondary evidence, is admissible. Whether the entry 
is competent to prove that Woodward repaired the 
wheel is not a question in the case. That fact appears 
by evidence aliunde, and the entry bears date on the 
day the injury took place. Although the entry ap- 
pears in the form of acharge to Benton of sixteen 
spokes, there is no evidence whatever, aside from the 
entry, that tends to show the transaction was merely 
a sale of spokes, or that they were used in any other 
wheel. Upon all the evidence shown, and in the ab- 
sence of any evidence to the contrary, the only concla- 
sion the jury could reach was that the spokes were 
used in the repair of the wheel that was broken when 
the plaintiff was injured. If book entries made by de- 
ceased persons in the regular course of business are ad- 
missible to show identity (State v. Phair), dates (Au. 
gusta v. Windsor and Higham v. Ridgway), the surren- 
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der of an estate (Warren v. Greenville), in an action 
against asurety that his principal had received money 
(Middleton v. Melton), the delivery of goods (Price v. 
Earl of Torrington), the service of a notice to quit 
(Doe a. Patteshall vy. Turford), notice to an indorser 
(Nicholls v. Webb), and that a deed was a forgery 
(Nourse v. McCay), we think the entry on Woodward’s 
book of accounts, made in the usual course of his 
business, and which it was his duty to make, was ad- 
missible, he being dead, to show the character and ex- 
tent of the injury to the wheel, which tended to show 
that the wheel was broken by acollision. We cannot 
see that it makes any differece as regards the question 
of the admissibility of the evidence, whether the pur- 
pose was to show the date when the injury occurred, 
or to identify the wheel, or to show the extent of the 
injury. Our conclusion is that there was no error in 
the ruling admitting the book. The instructions re- 
quested were properly denied. State v. Railroad, 58 
N. H. 408. 
Exceptions overruled. 


BINGHAM, J., did not sit. CARPENTER, J., dissented 
on the competency of the shop book. The others con- 
curred in the opinion. 


——____ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

BANKS—CERTIFICATES OF DEPOSIT—LIABILITY OF 
SURETIES.—Plaintiff presented for payment a certifi- 
cate of deposit of a bank which was insolvent, but 
which had money on hand sufficient to pay the cer- 
tificate. The bank officers requested plaintiff to leave 
the money in the bank, and he did soin consideration 
of his receiving another certificate, signed by defend- 
ant, in place of the one he presented. It was not ex- 
pressly agreed how long plaintiff should forbear to ex- 
ercise his right to cash this certificate, but he did so 
forbear for areasonable time. Held, that there was a 
consideration which would support defendant’s lia- 
bility on the certificate of deposit signed by him. It is 
insisted that the defendant’s promise was without 
consideration, because no time of forbearance was 
agreed upon. A promise to forbear and give further 
time for the payment of a debt, although no certain or 
definite time be named, if followed by an actual for- 
bearance for a reasonable time, is a valid and sufficient 
consideration for a promise to pay the debt by a person 
other than the debtor. King v. Upton, 4 Me. 387; El- 
ton v. Johnson, 16 Conn. 2538; Howe v. Taggart, 133 
Mass. 284; Prouty v. Wilson, 123 id. 297; Robinson v. 
Gould, 11 Cush. 55; Moore v. McKenney (Me.), 21 Atl. 
Rep. 749. In Howe v. Taggart, supra, Field, J., in de- 
livering the opinion of the court, says: ‘It seems to 
have been assumed in this Commonwealth that an 
agreement to forbear bringing suit for a debt due, even 
although for an indefinite time, and even although it 
cannot be construed to be an agreement for perpetual 
forbearance, if followed by actual forbearance for a 
reasonable time, is agood consideration for a prom- 
ise.’ In Moore v. McKenney, supra, decided by the 
Supreme Court of Maine in 1890, the defendant wrote 
his name upon the back of the note declared upon, in- 
tending thereby to guarantee its payment. He did 
this in consideration of the plaintiffs promise to for- 
bear and give further time for the payment of the note; 
no time of forbearance was agreed upon, and it was 
held that the court properly ordered a verdict for the 
plaintiff. Walton, J., in delivering the opinion of the 
court, says: “If the promise is in general terms, no 
particular time being named, the law implies that the 





forbearance shall be fora reasonable time. Such is the 
legal construction of such a promise. The debtor | 








only to some delay, but to a reasonable delay, such as, 
under all the circumstances, he is reasonably entitled 
to.” In King v. Upton, supra, the promise counted on 
was to pay the debt of another, in consideration that 
the creditor would ‘“ forbear and give further time for 
the payment of thedebt,” naming no time. The plaintiff 
averred that he did thereupon forbear, and the con- 
sideration was held sufficient. In Calkins v. Chand- 
ler, 36 Mich. 820, it is held that an agreement to pay 
the debt of another in consideration that the creditor 
would forbearand give further time for payments 
founded upon a good consideration, although no defi- 
nite time of forbearance is named. In Hakes y. Hotch- 
kiss, 23 Vt. 235, it is said: “If no agreement be made 
as to the length of time during which the promisee will 
forbear, the law will presume that he undertakes to 
forbear for a reasonable time; and this is sufficiently 
certain, and is a good consideration.’ Parsons, in his 
work on Coutracts, volume 1, page 442, says: ‘‘ Nor 
need the agreement to delay be for a time certain, for 
it may be for a reasonable time only and yet be sufli- 
cient consideration for a promise.’ The Revised Stat- 
utes of the United States (§ 5242, relating to banks) pro- 
vide, among other things, that all payments of money 
made after the commission of an act of insolvency, 
or in contemplation thereof, with a view to prevent the 
application of its assets in the manner provided in that 
chapter, or with a view to the preference of one cred- 
itor to another, except in payment of its circulating 
notes, shall be utterly null and void. It is insisted by 
the defendant that a payment by the bank at the time 
the plaintiff called for his money would have been void 
under this provision of the statute; that the plaintiff 
lost nothing by his agreement and forbearance; and 
that neither the bank nor the defendant were benefited 
thereby. Notwithstanding this statute and the insel- 
vency of the bank, the plaintiff waived alegal right in 
consideration of the defeudant’s promise. Before he 
agreed to forbear, the certificates were not subject to 
any defense, and he could have negotiated them, and 
they would have been payable on presentation at the 
bank. By surrendering them and taking a new certifi- 
cate impaired by his agreement to forbear, he made 
his claim subject to a defense that would be likely to 
affect its negotiability and value. Had the plaintiff 
drawn his money, it is not certain that the receiver 
would have called for it, or that he would have recov- 
ered it by an action. A determiaoation of the receiver's 
right tothe money might necessitate a trial of doubt- 
ful issues of law and fact. The plaintiff had a right to 
draw, and to try and hold, the money. He waived this 
right in consideration of the defendant’s promise. But 
for this promise he would have drawn his money Jan- 
uary 14, 1884. The receiver was not appointed until 
some three months thereafter, during which time no 
one could have rightfully called on him for the money, 
and during this time at least he waived his right to 
have and enjoy his money. He may, or may not, have 
been damaged by waiving these rights. He waived 
them in consideration of the defendant’s promise, and 
that is sufficient. Consideration does not necessarily de- 
pend upon whether the thing promised results in a 
benefit to the promisee ora detriment to the promisor. 
It is enough that something ig promised, or the exer- 
cise of a present right is foreborne. In Anson Cont. 
62, it is said: “Courts will not inquire whether the 
thing whicb forms the consideration does in fact bene- 
fit the promisee or a third party, oris of any benefit to 
any one. It is enough that something is promised, 
done, forborne or suffered by the party to whom the 
promise is made, as a consideration for the promise 
made to him.”’ The law will not enter into an inquiry 
as to theadequacy of the consideration for a promise, 
but will leave the parties to be the sole judges of the 
benefits to be derived therefrom, unless the inade- 


therefore by such a promise doves obtain a right, not | quacy of the consideration is so gross as of itself to 
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prove fraud or imposition. Judy v. Louderman (Ohio 
Sup.), 29 N. E. Rep. 181. In general, a waiver of any 
legal right, at the request of another party, is a suffi- 
cient consideration for a promise. 1 Pars. Cont. 444. 
Any damage or suspension or forbearance of a right 
will be sufficient to sustain a promise. 2 Kent Com. 
(12th ed.) 465. In Burr v. Wilcox, 13 Allen, 273, Wells, 
J., in defining ‘consideration,’ says: ‘‘Any act done 
at the defendant’s request, and for his convenience, or 
to the inconvenience of the plaintiff, would be suffi- 
cient.” The Exchequer Chamber, in 1875, defined 
“consideration ” as follows: “A valuable considera- 
tion, in the sense of the law, may consist either in 
some right, interest, profit or benefit accruing to the 
one party, or some forbearance, detriment, loss or re- 
sponusibillty given, suffered or undertaken by the 
other.”” Any act done by the promisee at the request 
of the proimisor, however trifling the loss to himself or 
the benefit to the promisor, is a sufficient considera- 
tion for a promise made without fraud, and with full 
knowledge of all the circumstances. Doyle v. Dixon, 
97 Mass. 213. Pollock, in his work on Contracts, page 
166, says: ‘‘ Consideration means, not so much that 
one party is profiting, as that the other abandons some 
legal right in the present.”” In Boyd v. Frieze, 5 Gray, 
554, Shaw, C. J., says: ‘‘An agreement therefore to 
forego one’s legal right, or forbear collecting a debt, or 
enforcing any other beneficial right, is a good conside- 
ration for an express promise made upon it. Such 
agreement may be express orimplied by law.” Vt. 
Sup. Ct., Juae 3, 1892. Ballard v. Burton. Opinion 
by Start, J. 


CHAMPERTY—EVIDENCE.— Where the defendant, an 
attorney, agreed in writing ‘‘to endeavor to collect a 


note ” belonging to the plaintiff, who was to have $75, 
if that amount should be collected, the defendant to 
have all over that sum, and to pay all expenses in- 
curred in the collection, but no mention was made of a 
suit as one of the means to be employed inthe collec- 
tion, and no suit was in fact employed, it was held, af- 
ter the note had been collected, that the plaintiff can- 
not maintain a suit for recovery upon the ground that 
the agreement was champertous. An agreement, to be 
champertous, must stipulate for the prosecution or de- 
fense of asuit. An agreement which does not provide 
for the prosecution or defense of a suit may be fraudu- 
lent, or for some other reason, it may be illegal, but 
champertous it cannot be. No definition has been 
found in any dictionary, orin any text-book, or in any 
judicial opinion, which does not make litigation an es- 
sential element of champerty. Our statute (Rev. Stat., 
chap. 122, § 12), which makes the procurement of ‘‘ any 
account, note or other demand, for the profit arising 
from its collection by a suit at law or in equity, or 
brings, prosecutes or defends, or agrees to bring, prose- 
cute or defend any suit at law or in equity, upon 
shares,” a penal offense, is based on the same essen- 
tial element. It is therefore immaterial whether we 
look to the common law or our statute for a definition 
of champerty, for both make a stipulation for the pros- 
ecution of a suit, either ut law or in equity, an essen- 
tial element of the offense. An agreement to collect a 
demand, or to endeavor to collect one, or to enforce a 
claim, no mention being made of asuit at law or in 
equity as one of the means to be employed, is not 
champertous. Such a contract may be fully performed 
without the commencement or prosecution of a suit, 
either at law or in equity. Scott v. Harmon, 109 Mass. 
257. Inthe case cited the agreement was to give the 
attorney the first $50 that should be collected by him 
in the enforcement of a mechanic’s lien for labor on a 
house, and the court held, that inasmuch as the agree- 
ment disclosed no undertaking to carry on a suit, it 
was not champertous. Champerty, said the court, is 
defined to be ‘the unlawful maintenance of a suit in 





consideration of some bargain to have part of the thing 
in dispute, or some profit out of it,’ “ whereupon the 
champertor is to carry on the party’s suit at his own 
expense.” And the court cites Hawkins and Black- 
stone as authorities for this definition. Webster's 
Dictionary defines champerty as ‘‘an agreement by a 
stranger, having otherwise no interest, with the plain- 
tiff or defendant in asuit, to supply money, services, 
information or evidence, by which to aid in maintain- 
ing and carrying on a suit in consideration that he 
shall receive a part of the matter in suit, as commis- 
sion or otherwise, if the party with whom the agree- 
ment is made prevails; the purchasing a suit, ora 
right of suing; maintenance, with the addition of an 
agreement to divide the thing in suit.” Me. Sup. Jud. 
(t., Aug. 6,1892. Burnham v. Heselton. Opinion by 
Walton, J. 


CONSTITUTIONAL LAW—INFAMOUS CRIME—ASSAULT 
AND BATTERY—JURISDICTION.—A complaint before a 
municipal court, charging an assault and battery, does 
not necessarily imply that an infamous crime is alleged 
because such an offense may be punished by imprison- 
ment for aterm of years. As the statute also allows 
the sentence to be no more than a nominal fine, the 
grade of the offense must be determined by the evi- 
dence adduced rather than by the fact alleged. It is 
true that the usual test of the magnitude of an offense 
has been considered to be in the nature of the charge 
preferred rather than the amount of punishment to be 
inflicted therefor. The crime, and not the punish- 
ment, renders the offender infamous, according to the 
common law. But the innovation in the practice caused 
by the Legislature in the punishment lately prescribed 
by it for the offense of assault and assault and battery 
necessarily creates an exception to the rule. While by 
our statute an assault may be punished by five years’ 
imprisonment, or by one day’s confinement in jail, or 
by the merest nominal fine, still the offense is now us- 
ually charged in the same terms, whatever the punish- 
ment may be. And soit has been decided that the 
degree of the offense in any particular case must de- 
pend upon the proof adduced, and not upon the facts 
alleged. The proof may constitute it a felony, or only 
a petty misdemeanor. State v. Jones, 73 Me. 280. It 
cannot therefore be anticipated that these respond- 
ents would, if senteuced by the Superior Court, be pun- 
ished by more than a fine without imprisonment. 
Upon the proof would depend the measure of the pun- 
ishment. Ithas been recently decided in this State 
that any sentence to imprisonment for a period of one 
year or more conclusively implies that an infamous 
crime was intended to be charged, and that the of- 
fender could be so punished only upon indictment and 
conviction, and not by conviction upon merely a com- 
plaint against him. Butlerv. Wentworth, 84 Me. 25. 
Theimplication of that decision is that any sentence to 
punishment by confinement in jail for any time less 
than one year would not indicate that an infamous 
crime had been charged or committed. Me. Sup. Jud. 
Ct., Feb. 4, 1892. State v. Cram. Opinion by Peters, 
Cc. J. 


CRIMINAL LAW—HOMICIDE—DECLARATIONS OF CO- 
CONSPIRATOR—PROCEEDS OF ROBBERY—IDENTIFICA- 
TION.—(1)On atrial for murder committed in a highway 
robbery perpetrated in pursuance of a conspiracy, the 
declarations of one of the conspirators, who procured 
the gun with which the murder was committed by de- 
fendant, made before the robbery, and showing the 
objects of the conspiracy, namely, the business of rob- 
bing stages, are admissible. The first point made for 
the defendant is that this testimony of Crumm was in- 
admissible. We do not think so. It not only went to 
corroborate the confession, but it was good as inde- 
pendent testimony of the conspiracy to perpetrate rob- 








THE ALBANY LAW JOURNAL. 


279 








beries formed by Collins, Thorne and Crumm in the 
first place, and its subsequent continuation by Collins 
and Thorne. The conspiracy, according to the testi- 
mony, contemplated the robbing of stages and their 
passengers whenever and wherever opportunity of- 
fered. The law holds each party to it responsible for 
the acts of each co-conspirator done in pursuance and 
furtherance of the common design, which extends to 
the consequences which might reasonably be expected 
to flow from carrying into effect tne unlawful combi- 
nation. There was therefore no error in admitting in 
evidence against Collins the acts and declaration of 
Thorne in relation to the gun with which the murder 
was committed. Besides, there was evidence tending 
to show, that within an hour of the commission of the 
murder, the defendant was seen in company with 
Thorne, in the immediate vicinity of the place of the 
murder, with the identical gun in his hand. (2) On 
the trial the people offered evidence tending to show 
that the murderers of Cummings took from him the 
two bars of gold bullion, and they also introduced 
proof tending to show that in December, 1879, at New 
Orleans and Louisville, the defendant had in his pos- 
session and disposed of gold bullion corresponding in 
amount to that proven to have been taken from the 
murdered man. It is objected that the bars of bullion 
possessed and disposed of by defendant in New Or- 
leans and Louisville were not shown to have been the 
same bars taken from Cummings. It is true there was 
no direct evidence that this was so, nor was it neces- 
sary that there should have been. It had been shown 
that the defendant was discharged from the State 
prison at San Quentin but a short time before the com- 
mission of the robbery and murder; that he was then 
impecunious; that the robbery and murder were com- 
mitted; that two bars of gold bullion were taken by 
the murderers from the murdered man; that shortly 
afterward the defendant was in possession and dis- 
posed of gold bars corresponding in amount with that 
stolen, and that he and Thorne divided the proceeds. 
We have no difficulty in holding such testimony ad- 
missible, as tending to connect the defendant with the 
commission of thecrime. Cal. Sup. Ct., Nov. 6, 1883. 
People v. Collins. Opinion by Ross, J. 


DEED—DESCRIPTION—STREAM AS BOUNDARY. —A 
description in a deed which runs down the middle of 
astream in which the tide ebbs and flows, thence 
across the stream to the upland on the southerly side, 
and thence on the southerly side of such stream, con- 
veys to the grantee the land on that side between high 
and low-water mark. The literal meaning of the ques- 
tionable words does not admit of a different conclu- 
sion. The linecontinues ‘across said stream,’ and 
“to a point’’ shown to be upon the upland; thence it 
runs ** on the southerly side of the stream,’’ not on or 
by the stream, but on its side. The call does not say 
on the side of the stream at low water. If the line be 
at low-water mark, it will be, we should judge from 
the plans in the case, an unusual distance into the 
stream during all the time, excepting for a few mo- 
ments in every twenty-four hours. This construction 
is the most compatible with the situation of the parties 
and properties at the timeof theconveyance. The de- 
fendant then owned and operated a mill on the stream 
at the head of the tide. He needed booming grounds 
for his logs. A privilege for such purpose that was 
limited to low-water line would be comparatively of 
little value. Every time a log rested on the flats its 
owner would be atrespasser. Really the privilege con- 
sists mainly overand upon the flats. From the plan 
it would seem, that while at high water the premises 
appear to be a cove, at low water they are mostly flats. 
Besides, while valuable to the defendant, the flats can 
be little better than valueless to any one else. After 
the sale to the defendant they were worthless to Brad- 
street. There can beno reasonable doubt that he in- 








tended to cover them by his deed. There was no rea- 
son why he should not include them. This construc- 
tion does not militate against a line of decisions which 
establish the principle that a grant on, by or down a 
cove or stream, or by the sea, goes to low-water mark 
or to the middle of astream. That construction is al- 
lowed unless the description be such as to show a dif- 
ferent intention, the casessay. The class of cases al- 
luded to apply to a grant of upland adjoining flats. 
Here we have the grant of flats adjoining uplands. The 
rule is one of inclusion, and not exclusion. It adds, 
and not subtracts. If a grant by the cove includes the 
flats in the one case, why not in the other? But the 
stronger ground is that the intention seems conclu- 
sively shown by the peculiar language of the deed. 
‘‘On the side of ” a stream is more favorable to the de- 
fendant than a boundary ‘‘on” the stream would 
have been. And the case assimilates more to another 
class of cases,a few of which may serve as illustra- 
tions of the principle established by them. If land be 
described as running ‘to acove, and thence along the 
margin of the cove,” the grant excludes adjoining 
flats. Nickerson v. Crawford, 16 Me. 245. The same 
effect follows when the call is ‘‘on the west bank of the 
creek.’’ Bradford v. Cressey, 45 Me. 9. Also where 
the words are *‘ by the bank of the stream.”’ Stone v. 
Augusta, 46 Me. 127. The principle of these cases is the 
principle of the present case, adapted to new facts. It 
matters not whether the grant comes to a boundary 
from the one side or the other of it, and then running 
along theline. There is no reason for deviation in either 
case. While the present case may not strictly fall 
within either of the above classifications, being novel 
in its facts, the deduction derivable from such cases 
tends strongly in support of the defendant’s conten- 
tion. Me. Sup. Jud. Ct., Feb. 4, 1892. Erskine v. 
Moulton. Opinion by Peters, C. J. 


MANDAMUS—WHEN ISSUED—OFFICER.—Where a city 
without legislative authority established a sinking fand 
and appointed respondent commissioner thereof, he is 
so far engaged in a public service in the nature of an 
office that mandamus will lie to compel him to pay 
over such fund on the application of persons author- 
ized to receive the same. His contention is that there 
was no legally constituted sinking fund or commis- 
sioner under the vote of the district, and hence that 
he isnot liable to mandamus, being neither a public 
officer nor an officer de facto, because there was no 
such office to which he could be elected or into which 
he could enter. It is not necessary to define the status 
of the respondent—whether an officer de facto or a 
financial agent. He is, at least with reference to this 
fund, something more than one acting in a private ca- 
pacity. He is engaged in a public service, in the na- 
ture of an office, to which he was elected, and for the 
performance of which he has given bond. The matter 
here involved is one of publie concern, in no way con- 
nected with the respondent’s private rights or inter- 
ests. The statute imposes upon him a specific public 
duty, by recognizing the validity of the first sinking 
fund, so called, and directing him to surrender it to 
the new board. The petition does not therefore seek 
an order against a mere private citizen in a mere pri- 
vate matter. In Queen v. Abrahams, 4 Q. B. 157, it 
was held that mandamus would lie against a private 
person in the case of a charity. But this petition seeks 
the enforcement of astatutory command with refer- 
ence toa public fund. A primary office of mandamus 
is to compel the performance ofa public duty. Shortt 
Mand. *227; 2 Dill. Mun. Corp. (4th ed.), § 824. For 
this reason an occasion can hardly ever arise when it 
must not be brought against one who has some con- 
nection with a public office, out of which the duty 
arises. In Kelly v. Wimberly, 61 Miss. 548, it was held 
that one who is holding and expecting an office de 
facto is estopped from setting up in his own defense 
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that there is no such office de jure. In State v. Lay- 
ton, 28 N. J. Law, 244, the fact that the respondent 
was holding under a void appointment did not prevent 
the issuing of mandamus. See also Frog Co. v. Haven, 
101 Mass. 398; Burr v. Norton, 25 Conn. 103, and Peo- 
ple v. Head, 25 Ill. 325. The cases cited by the respond- 
ent—State v. Powers, 14 Ga. 388; State v. Trent, 58 
Mo. 571, and McQueen vy. Hopkins, 1Q. B. 161—to the 
effect that mandamus does not lie against a private cit- 
izen, do not, in our opinion, apply to this petition. 
Here we have the distinction pointed out in State v. 
Trent of one holding a “ quasi official station.’’ he 
parties have each acertain duty to perform under the 
statute, and the applicants have a clear right, for which 
they have no other specific legal remedy. It is the pe- 
culiar province of mandamus to assist in such cases. 
Therespondent’s point that the statute impairs the 
obligation of a contract is not welltaken. The statute 
recognizes as valid the act of the electors of the district 
of Narragansett in creating the sinking fund, and so 
treats the respondent as a public officer. As such he 
does not stand upon the relation of a contract, but in 
obeying the statute he fulfills his legal duty under his 
appointment as acommissioner. We think a peremp- 
tory mandamus should issue. R. I. Sup. Ct., June 10, 
1892. Nye v. Rose. Opinion by Stiness, J. 


TRADE-MARKS — FRAUDULENT IMITATION — EVI- 
DENCE.—Complainant, ‘California Fig Syrup Co.,”’ 
manufactured a syrup from figs, and put it up in pack- 
ages, having as a device thereon a fig tree with leaves 
and fruit, and the words “Syrup of Figs’’ as a trade- 


mark. Respondent, ‘‘ Improved Fig Syrup Co.,’’ made | 


and put up the same article in a package with the same 


device and the words “Improved Syrup of Figs” as | 


a trade-mark. Respondent, on remonstrance, changed 
its device to the figure of a woman holding up a fig, 
with the words “ Fig Syrup” as a trade-mark, all of 
which occupied the same place and space on the pack- 
age as complainant's device, and was besides an imita- 
tion of complainant’s newspaper advertising device. 
Held, that complainant was entitled to an injunction. 
The new device, with its accompanying words, occu- 
pies exactly the same place and space on the box as 
complainant’s device, and is besides an imitation of a 
device of complainant used in the newspaper adver- 
tisement. It is evident therefore, to use the language 
of Justice Clifford in McLean v. Fleming, ‘that the 
general appearance of respondent’s device is such as 
would be likely to mislead one in the ordinary course 
of purchasing the goods, and induce him to suppose 
that he was purchasing the genuine article.” This is 
similitude enough, and (on the case as it now stands) 
there is no doubt of respondent's intention. — Its first 
and almost exact imitation of complainant’s packages 
and device showed, not the advertisement of a new ar- 
ticle with a reputation yet to make, but the counter- 
feiting of an old article with a reputation already 
made, and the change in the device was and is an at- 
tempt to preserve the deceit and yet avoid liability for 
it. But respondent urges that the words ‘Syrup 
of Figs” are descriptive, and that complainant de- 
ceives when it uses them to designate its compound. 
The deceit does not appear on the face of the bill, and 
it is unimportant if they are descriptive. The question 
is now, not whether complainant has the exclusive 
right to ase the words “Syrup of Figs” or ‘Fig 
Syrup,” but it is whether respondent has, by use of 
them and other words, and by the other imitations al- 
leged and exhibited, so far imitated the form of com- 
plainant’s device and description to represent its 
goods as its goods, and appropriate its reputation and 
trade. The gravamen of the action is the simulation 
of complainant's devices and the deception of purchas- 
ers. This is the principle of the best-considered cases, 
uniting them notwithstanding their diverse facts. 
Burton v. Stratton, 12 Fed. Rep. 696; Baking Powder 





| of illiterate voters in 











Co. v. Fyfe, 45 id. 799; Nerve Food Co. vy. Baumbach, 
82 id. 205; Anonyme, etc., Societe v. Western Distill- 
ing Co., 43 id. 417. U.S. Cire. Ct., N. D. Cal., May 23, 
1892. California Fig Syrup Co. v. /mproved Fig Syrup 
Co. Opiuion by McKenna, J. 51 Fed. Rep. 296. 


——__—__—_——_. 


NOTES. 

{tage “Tiliterate””’ return is very interesting. Its suc- 

cessor will be still more interesting, covering as it 
will the period of the general election. The present 
return shows the number of persons who voted as 
‘‘illiterates’’* at elections in the United Kingdom from 
the 9th April, 1891, to the 20th June, 1892. The general 
summary is as follows: In England and Wales the 
number of illiterate voters was 1,996, out of a total 
number of votes polled, 158,728; in Scotland the illit- 
erates were 64, aid the aggregate number of voters was 
13,464; but in Ireland the percentage was nearly 1 in 
11, the number of illiterates being 2,132 out of 22,942. 
In England the illiterates were 1,561 out of 96,599; in 
the counties the Stowmarket division of Suffolk headed 
the poll with 382 illiterates out of 8,478 voters, and the 
Wisbech division of Cambridgeshire stood next with 
228 illiterates out of 7,698 voters. Inthe English bor- 
oughs the total number of illiterates was 435 out of 
42,129 voters, Walsall showing the highest figure with 
198 illiterates out of 9,294 voters. In Scotland, coun- 
ties and borougts, 53 out of the 64 illiterates were con- 
tributed by Paisley. Contrast these moderate figures 
with those of Ireland, where there were four bye elec- 
tions contested. County Carlow contributed 829 illit- 
erates out of 5,391 voters; Cork city, 778 out of 7,107; 
Waterford city as many as 371 out of 3,033, and East 
Belfast 154 out of 7,411. In round figures the number 
Sngland and Wales was 1 in 70, 
in Scotland 1 in 210, while in Ireland it was 1 in 11. 
The return is an object lesson for those who are scep- 
tical of the influence of the priests.—London Law 
Times. 


After the ghastly rumors which have been in circu- 
lation as to the probable lord chancellor, the news that 
Lord Herschell has received that appointment will be 
the occasion of more than common rejoicing among 
the legal profession. We may now safely count on a 
chancellor who will not bea mere figure-head (orna- 
mental or otherwise) for the schemes of departmental 
faddists, but who will judge for himself, by the light 
of strong common sense, as tothe direction which le- 
gal reform should take, and will bring to the superin- 
tendence of the administration of justice a vigorous 
activity and strength of will to which we have for some 
time been unaccustomed. It may be hoped that not 
the least of the benefits of the new appointment will 
be the more frequent appearance of Lord Herschell on 
the bench of the Court of Appeal. It may safely be 
said that no one in recent times has earned so high a 
reputation asa judge in so short a period as did the 
new chancellor during his brief sitting with that court- 
It has always appeared tous that judicial eminence in 
the House of Lords must be comparatively easily ac- 
quired. Every thing has been threshed out before the 
case reaches the ultimate tribunal, and with the assist- 
ance of the best counsel of the day and the judgments 
of the courts below, and aided too by the leisurely na- 
ture of the business, it must be difficult for a man of 
ordinary ability to go astray, and easy for him to ap- 
prehend and state clearly the application of law to the 
facts. Butin the Court of Appeal the case is widely 
different. Sound judgment, grasp of legal principle, 
and clearness and rapidity of apprehension are essen- 
tial to theacquisition of a judicial reputation, and it 
is not a little satisfactory to know that the new chan- 
cellor proved himself pre-eminently fitted for the 
position of a judge of this court.—Solicitors’ Journal. 
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CURRENT TOPICS. 

WO constitutional amendments very important 
to the bench and bar of New York, are to be 
submitted to the people for ratification at the ap- 
proaching election. The one which more nearly 
concerns the profession proposes to increase the 
number of Supreme Court judges by two in each 
judicial department, or by ten in all. The measure 
originated in the desire to relieve the overworked 
judges in the first and second departments, and 
finally by one of those mysterious legislative bar- 
gains which are so common, it was extended to all 
the departments. One or two things may pretty 
safely be said of the measure. It is quite probable 
that there is a reasonable demand for two more 
judges in the city of New York, and it is possible 
that two more may fairly be deemed necessary in 
the second department, although this is more 
doubtful. As to the rest of the State very much 
depends on the continuance of the Second Division 
of the Court of Appeals. If the seven Supreme 


Court judges now employed in that court shall be 


continued in that position, there may be need of 
more judges in some of their departments — in the 
fifth, for example, the population and legal businesg 
of which are growing beyond comparison. If these 
judges shall be returned to their original posts, it 
is our belief that no addition to their number will 
be necessary at present. It seems unwise to in- 
crease the force on the Supreme Court bench every 
few years, and to burden the people with the payment 
of more salaries when the State already has a large 
force of county judges who in many instances 
hardly earn their salt. As a general thing the 
county judges in this State have a very easy post; 
and they are generally men of fair abilities. Why 
cannot some scheme be devised to divert business 
into those courts? They now have jurisdiction to 
the amount of $1,000, and yet they are rarely 
employed even when they might be. If costs 
were denied in the Supreme Court in actions 
which might be brought in the County Courts, or 
in actions cognizable there and involving say less 
than $500, and costs should be allowed in such 
actions in the County Courts, doubtless a good deal 
of business would be diverted into the County 
Courts, and would be just as well done as in the 
higher court. We believe we made this suggestion, 
or something similar, when the last increase was 
made in the number of Supreme Court judges, and 
the suggestion is now reiterated to us by gentle- 
men of high standing in the profession. Some such 
relief would be more judicious than accumulating 
judges on the Supreme Court bench until they shall 
crowd one another and break it down. To the 
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measure which is now presented as a whole for 
popular decision we are opposed, and we under- 
stand that it must succeed or fail as a whole. We 
understand that some judges, especially in the cen- 
tral part of the State, think that they do not stand 
in need of any help. We believe it would be wise 
to condemn the measure and remodel it, granting 
an addition only when it is needed or sure very 
soon to be needed, and to consider the feasibility of 
utilizing the County Courts to the extent of their 
jurisdiction and talents. Very few people who are 
not lawyers know any thing of the merits of the 
proposed measure, and it is on the one hand unfair 
for the legal profession to make places for them- 
selves unnecessarily, and on the other hand it is 
eminently fair that they should preserve the people 
from unnecessary burdens of taxes for judicial sala- 
ries and pensions. 

The other measure is the proposal to take away 
the jurisdiction of the Legislature in election con- 
tests and to vest it in the Supreme Court. It is 
quite probable that the ALBaNy Law Journaz is in 
the minority on this question, but we see no reason 
to depart from our opinion, expressed when the 
measure was first proposed, that it is unwise. For 
this opinion there seem to be two all-sufficient rea- 
In the first place; the Supreme Court already 
has as much business as it can properly and promptly 
transact. The Legislature deem that it has more 
than it can well do, and in the same breath is pro- 
posing to relieve it by furnishing it with more 
judges. The bringing of this kind of litigation 
into the court would grievously add to the labor of 
the judges, for election contests are notoriously 
long-winded and vexatious. The second reason is 
even more cogent. The importation of this busi- 
ness into the law courts would certainly tend to 
subject the judges to imputations of partisanship, 
if it would not tend to make partisans of them. The 
less the judges are obliged to have to do with politics 
the better for the reputation and efficiency of the 
bench, This is especially true of an elective judici- 
ary, who are dependent on party leaders for nomi- 
nation and for re-nomination. It is always a very 
unhappy chance which brings the consideration of 
any purely party question into the courts, and 
judges are very apt, even with the purest inten- 
tions, to divide on party lines, and thus get the re- 
pute of partisans. We can see no necessity for the 
proposed change from the mode hitherto pursued 
in this State. Let political partisans continue to 
attend to the petty disturbances of their dirty pool, 
and let the dignified judges be kept above such 
trivial squabbles and at their own proper business 
of interpreting and enforcing the law. There may 
be evil results in the prevailing method; it seems to 
us that the evils would be infinitely greater in the 
proposed method. Let us have at least one branch 
of our State government as nearly separated as pos- 
sible from party influences and partisan clamor and 
accusation. If there is any necessity for removing 
this business from legislative control, lev there be 
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constituted a special non-partisan court for the pur- 
pose, such as there is, we believe, in England, 


The frontispiece of the September number of The 
Green Bag is very interesting to New York lawyers. 
It is a reproduction of an old photograph of the Su- 
perior Court of the city of New York, consisting of 
Messrs. Oakley, Duer, Hoffman, Slosson, Campbell 
and Bosworth. The first two names represent two 
of the judicial giants of this State, and the others 
helped to make one of the ablest and most cele- 
brated courts that ever sat in this country. The 
picture is accompanied by a short sketch which con- 
cludes as follows: 

“The picture of the court, given as a frontispiece to 
this number, is taken from a photograph kindly lent us 
by Messrs. Baker, Voorbis & Co., the law book pub- 
lishers, of 66 Nassau street, New York. The original 
is the rarest member of their extensive and highly in- 
teresting legal portrait gallery. It is evident that it 
was no ‘composition’ picture, but that the judges all 
sat together for it, in their Sunday clothes. Another 
copy hangs in the State law library at Albany, and is 
the most attractive picture in it. Groups of visitors 
stop before it every day; and their remarks, as over- 
heard by the writer, are often very amusing. Brides 
giggle and big men haw-haw at it. A pretty good 
judgment was passed on it by aman, evidently from 
the wild west, who said: ‘Rum old duffers for looks, 
but I'll bet they knewa heap.’ Judge Bosworth how- 
ever was an eminently handsome man. They are all, 
we believe, beyond the criticism of this world; and it 
is probable that their court will soon follow them, for 
there is a strong effort making to abolish it.’’ 

An article on the Supreme Court of Arkansas is 
furnished with many copies of old and scarce ju- 
dicial portraits, of which that of the accomplished 
Albert Pike represents a man of eminently superb 
physique. The biographical accompaniment, by 
Mr. G. B. Rose, is unusually interesting. We de- 
rive satisfaction from the following extract from it, 
comparing the present court with the old: 

‘‘It is widely different in its temper from the court 
that met on the 24th of January, 1837. Then techni- 
calities were esteemed the life of the law. Days would 
be consumed over a nice point of special pleading. 
Whether the action should be trespass or trespass on 
the case, whether an absque hoc was in proper form, 
whether a plea should be in abatement or in bar, were 
then the vital issues. All that has passed away. It is 
probable that no member now upon the bench could 
draw a declaration in assumpsit without having re- 
course to Chitty. The old trumpery of the common 
law, with its meaningless forms and labyrinthine 
technicalities, has been discarded forever. The code 
has been accepted; and a more liberal court in matters 
of pleading, one which pays less attention to the out 
ward forms of the law or strives harder to reach the 
principles of right and justice which are its eternal 
essence, would not easily be found.’ 

The concluding part of the sketch of John K. 
Porter closes with an article copied from this 
journal, entitled, ‘‘ Three Great Advocates,” written 
of the Beecher-Tilton trial, and describing Porter, 
Beach and Evarts. We agree with the biographer 
that Porter had ‘‘a genius which his contemporaries 
are not likely to see repeated.” The reader will derive 
instruction from ‘‘ The Legal System of Old Japan,” 
by Prof. John H. Wigmore. 








Mr. Havemeyer’s is a hard case, if we are to take 
the law as laid down by The Sun, which supposes 
itself to be infallible. The gentleman in question is 
very wealthy, but it seems rather absent-minded. 
So when he left the city for his summer vacation he 
forgot to provide for a trifle of office rent which 
came due, and in his absence his landlord somehow 
‘cleaned out” his office and sold the contents in 
enforcement of his lien for rent. The account pro- 
ceeds: 

‘* Every drawer of the desk was filled with private 
papers of the greatest value. There were deeds, mort- 
guges, drafts of wills, powers of attorney, papers invoiv- 
ing the rights of numerous patents, carefully-executed 
drawings of recent inventions, valuable correspondence 
of a business nature and many letters and documents 
of a strictly private and secret character, which Mr. 
Ilavemeyer has evidently guarded very carefully. Ac- 
counts of C. W. Havemeyer with W. F. Havemeyer of 
New York showed sumsinvolved of upward of a quarter 
of amilion of dollars. There were legal documents re- 
lating to the ownership of more than eighty -seven thou- 
sand shares of stock of the Havemeyer Sugar Refining 
Company, personal property and New York city real es- 
tate and trusts established for the benefit of Mr. Have- 
meyer and his family. A box in Mr. Havemeyer’s of- 
fice was bought for a trifle by J. L. Dailey, a manufac- 
turer, with an office in the Drexel building. In this 
box Mr. Dailey found a big bag of coins, jewelry and 
trinkets of every imaginable sort. Other goods went 
to purchasers from all points of the compass.” 

‘*An eminent lawyer” is of opinion, says the 
newspaper, that the purchasers got absolute title to 
all these treasures. Why so much was sold to sat- 
isfy so little is not explained. But very likely Mr. 
Havemeyer will take measures to recover his own. 
It would be hard law indeed if a landlord selling an 
office safe for rent could give title to half a million 
of money contained in it. We must be permitted 
to doubt that such is the law, and we advise the 
Sun’s office cat to muse upon it a little more delib- 
erately. 

One of the pleasantest of our exchanges, although 
not exactly a legal periodical, is Our Animal 
Friends, a monthly published at Boston, in the in- 
terests of dumb animals. (\Vhether monkeys are 
dumb seems to be questionab!c.) Animals have always 
occupied the attention of law courts to a considerable 
extent, and one of the legal recreations in which the 
editor of this journal used to indulge many years 
ago, and into which he has occasionally dropped in 
more recent days, is the topic of The Animal King- 
dom in Court. We flatter ourselves that no case 
involving an animal has escaped our — shall we 
say ?— eagle glance. From bees and humming- 
birds up to elephants and whales, the animal crea- 
tion has afforded interesting study to lawyers. The 
time has long since gone by, as Our Animal Friends 
very justly observes, when Henry Bergh was laughed 
or sneered at as a crank, and the laws against 
cruelty to animals are seriously recognized and en- 
forced. It isa creditable branch of journalism in 
which our amiable contemporary is engaged, and 
for the greater part we find ourselves in hearty ac- 
cord with its teachings. If we were to ‘‘draw the 
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line” — odious but necessary phrase! —we should 
feel inclined to draw it at sparrows, those little bul- 
lies and pirates of the feathered kind. We feel as 
little sympathy with them as we do with prize- 
fighters, although we have high authority for be- 
lieving that their fall is noticed by their creator. 
But so, we suppose, is that of a prize-fighter. More- 
over we are not altogether clear that it is essentially 
crucl and barbarous for women to wear feathers in 
their hats. True, they are mere adornment, and 
women could get along without them; but the 
sume is true of furs and kid-gloves, and we do not 
understand our contemporary guardian of the beasts 
and birds as objecting to the wearing of furs, nor 
to kid-gloves. Fur-bearing and feather-bearing 
animals were made for man’s use, and even for his 
pleasure, and it is fairly disputable that women 
ought not to adorn themselves with feathers. Ex- 
cept for this, birds would multiply to an enormous 
and useless, and in some cases to an embarrassing 
and mischievous extent. It seems to us a little ex- 
cessive in sentimentality to say that it is wrong and 
cruel to kill an eagle or an ostrich or a humming- 
bird for the sake of its feathers. But in regard to 
mere wanton destruction of animals there cannot be 
any just opposition of opinion, as for example 
pigeon-shooting. Marksmen can just as well prac- 
tice on glass balls, or if they must have birds let 
them ensnare the predatory crow. 


EE ———— 


NOTES OF CASES. 

N Republican Newspaper Co. v. Northwestern Asso- 
ciated Press, 51 Fed. Rep. 377, U. 8. Cire. Ct. 
App., Eighth Cire. Neb., July 19, 1892, an action 
by a newspaper company against an association 
organized to procure and distribute news, for the 
alleged wrongful cancellation of its membership 
therein, evidence as to the number of proposed pur- 
chasers of the membership and the amounts offered 
was held admissible, as showing the value thereof. 
The court said: ‘‘By the instructions given the 
jury they were required to find the value of the 
property of which the plaintiff had been wrongfully 
deprived, and therefore any and all facts fairly 
tending to show the actual value of the property 
should have been admitted as aids in enabling the 
jury to reach a correct conclusion on this issue, 
When an article like wheat or cattle is freely sold 
upon an open market, the price paid is deemed to 
be not only competent, but the best, evidence of 
the value of the article. The price paid however 
consists after all of bids made and accepted; and if 
it should appear that on a given day no sales had 
been actually concluded on the market, but that 
offers to sell and offers to buy had been made, these 
offers would be competent as aids in arriving at the 
probable market value on the day named. In re- 
gard to property of the peculiar kind of that in- 
volved in the present controversy, it does not pos- 
sess what is commonly called a market value, in the 
sense of a price fixed by sales made in open market; 





but the fact that when such property is for sale par- 
ties are ready to buy it shows that it has a value, 
and the price offered tends to prove what such value 
is. In other words, proof of offers to purchase at 
given prices, made in good faith, is some evidence 
of the actual value of the article sought to be pur- 
chased, as well of its salability. Thus, in Cliguot’s 
Champagne, 8 Wall. 114, in which was involved the 
question of the value of certain wines imported into 
this country from France, the trial court admitted 
in evidence certain so-called ‘prices current,’ fur- 
nished to the agent of the United States by parties 
dealing in the wines at Paris, and which contained 
the prices at which these dealers offered the wines 
for sale. It was objected thereto, among other 
things, that no actual transactions or sales based 
thereon had been proved. The Supreme Court held 
that the evidence was admissible, as tending to 
throw some light upon the matter at issue. See also 
fennerstein’s Champagne, 3 Wall. 145. In Har- 
rison v. Glover, 72 N. Y. 451, it was held that the 
value of an article may be determined by offers to 
sell in the ordinary course of business, as well as by 
actual sales, and that ‘a price-list stating the price 
at which a manufacturer will sell, or statements of 
dealers in answer to inquiries, are competent evi- 
dence of the market price of a marketable com- 
modity, and is a common way of ascertaining or 
establishing a market price.’ Before a jury should 
give weight to testimony of the kind in question it 
must appear that the offers to purchase were made 
in good faith, by parties able to complete the same 
in case of acceptance; or, in other words, that the 
same are not mere straw bids, or made for the pur- 
pose of manufacturing evidence for the particular 
case. But if the circumstances are such as to show 
that such offers were made in good faith, then, in 
our judgment, evidence thereof is admissible in a 
case like the present, wherein, owing to the peculiar 
nature of the property involved, evidence showing 
the market value cannot be adduced. In all such 
cases the jury are entitled to have given them all 
the aids possible in determining the value of the 
property in question, and certainly the fact that 
third parties were desirous of purchasing the prop- 
erty, and to that end offered certain sums therefor, 
does throw some light upon the value of the prop- 
erty thus sought to be purchased.” 


In Groth v. Stahl, Court of Appeals of Colorado, 
June 27, 1892, it was held that the act of 1889, giv- 
ing material men a lien against the land of another 
when a contract exists with the owner of the land, 
or between the owner and the contractor under 
whom the material men claim, does not apply where 
a husband contracted in his own behalf, and not as 
agent for the wife, for the erection of a house on 
land standing in her name. The court said: 
‘¢ Wherever material men assert the right to file a 
lien against the realty of another, they must main- 
tain it by proof bringing their lien directly within 
the statute. The phraseology of the statutes con- 
cerning liens is widely variant in the different 
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States. In some it is entirely dependent upon proof 
of a contract, express or implied, between the 
owner of the property and the contractor who does 
the work and furnishes the materials, or between 
the owner and the contractor under whom, by 
means of a sub-contract, the material man may 
claim. The Colorado statute is of this class. No 
material man can maintain a lien against the prop- 
erty of another save under a contract with the 
owner of the realty, or by virtue of an agreement 
between the owner and a contractor under whom 
he can show a derivative right. In the present case 
no such contract is shown, The contract was en- 
tered into between J. 8. Stahl and Wheelon & Hall. 
The contract neither purported to be executed on be- 
half of the owner of the land, Mrs. Frances, nor was 
there any proof which tended to show that J. 5. was 
Mrs. Frances’ agent for the purpose of making the 
contract. The rule concerning implied contracts need 
not be considered. As was said by Judge Phillips 
in a well-considered case, cited below: ‘The law 
never implies a promise where there is an express 
promise.’ Since the contract is an express one, en- 
tered into by the husband in his own name, and 
not under the assumption of an agency, it leaves but 
a single question, whether there is any evidence in 
the case which tends to show that what Mr. Stahl 
did he did as the agent of his wife, under an au- 
thority granted by her or to be inferred from the 
circumstances. There is nothing in the record to 
sustain any such contention. The husband never 
assumed to act as the agent of his wife, nor did she 
ever give him any authority to make a contract in 
her name. So far as the record shows, the lot was 
bought by the husband and with his money, and 
the title put by him in his wife’s name without her 
knowledge. He made the contract with Wheelon 
& Hall for the express purpose of building a home 
for his family, and at the time that the contract was 
made and the work done it is quite improbable that 
Mrs. Stahl knew she was the owner of the lots. 
Under these circumstances no agency can be im- 
plied. What the case contains to show her knowl- 
edge that her husband was going to build, that the 
work was being done, and that she took a lively, 
wifely interest in the progress of the labor, does not 
amount to that proof of agency which the law re- 
quires when the material man seeks to charge it 
with a lien for supplies which were furnished under 
a contract entered into with one who was not the 
owner of the property. Mill Co. v. Brundage, 25 
Mo. App. 268; Ziegler v. Galvin, 45 Hun, 44; 
Copeland v, Kehoe, 67 Ala. 594; Jones v. Walker, 63 
N. Y. 612; Woodward v. McLaren, 100 Ind. 586; 
Gilman v. Disbrow, 45 Conn. 563; Wendt v. Martin, 
89 Ill. 1389; Lauer v. Bandow, 43 Wis. 556; Willard 
v. Magoon, 30 Mich. 273. The failur2 of Groth & 
Co. to prove a contract between Mr. Stahl and the 
contractors under whom they claim, or one entered 
into on her behalf by her duly constituted agent, 
leaves them without any right to recover,” 





SECOND DIVISION OF THE COURT OF AP.- 
PEALS. 


i Ip gee erony of the Second Division without 

day, on the lst of October, followed by the proc- 
lamation of the governor declaring it dissolved, marks 
the close of the experiment commenced nearly four 
years ago by the creation of this body as an aid to the 
Court of Appeals. 

Much speculation arose with the bar as to the success 
of an attempt to dispose of the business in the court of 
last resort by two distinct tribunals, and the results 
attained by the Commission of Appeals organized un- 
der the constitutional amendment of 1869 were not 
such as to recommend the system. 

The general verdict of the bar is that the court has 
been successful beyond reasonable expectation, and 
that the quality of its work compares favorably with 
that of any appellate tribunal which has ever sat in 
this State, while the harmony of the decisions of the 
two divisions has elicited most favorable comment. 

It must be said that Governor Hill, in making the 
appointments to the bench just dissolved, showed, as 
he always did in his judicial appointments, rare judg- 
ment in naming those whom experience has shown to 
have been most eminently fitted for the work. 

As chief judge, the success of Justice Follett has 
been exceptional, uniting as he has a comprehensive 
grasp of the law with the suaviler in modo, 80 neces- 
sary to the successful presiding judge. 

Of the associates, Judges Bradley and Haight have 
more than maivtained their high reputations, made in 
the General Term in the Fifth Department, for sound 
learning and acute discrimination. Justice Vann 
brought to the bench the experience of an able lawyer 
at the bar and successful judge at Circuit, and in com- 
mon with Justice Brown, whose judicial experience 
had been mainly confined to trials at nisi prius, showed 
that he possessed the judicial quality of mind to a 
marked degree. Justice Alton B. Parker, whose rep- 
utation as a careful, thorough and capable judicial of- 
ficer had been rapidly growing previous to his acces- 
sion to this bench, hasshown rare ability in the appli- 
cation of legal principles to complicated questions, by 
clear, concise and vigorous opinions, which form a 
model of judicial expression, and in Justice Landon 
was found, in addition to the learned lawyer, a judge 
who, while not despising the subtleties of the law, pre- 
ferred to follow the dictates of sound reason and com- 
mon sense. 

If therefore the results of this experiment are more 
favorable to a court thus constituted than might have 
been expected, it isdue in large degree to the high 
standard of ability of its members, and whatever ar- 
gument may be adduced in favor of two divisions, is 
much stronger in favor ofa single court, sitting either 
in two branches or one, as circumstances may require, 
which shall consist of members elected to the highest 
court, and interchangeable between the two divisions. 

If for no other reason, this course seems desirable to 
satisfy lawyers and clients who may, by force of cir- 
cumstances, be sent to a temporary court, and who 
will always feel that they might have fared better had 
they been heard by the permanent body. 

The bulk of litigation seems to be sufficiently large 
to require some increase in the number of judges of 
the court, and while the Second Division has beeu 
successful in its work, it must be conceded that 
a permanent body would have all its good fea- 


‘tures, without any of the drawbacks attending this 


system. And it is doubtful whether, take it all in all, 
so able and painstaking body of men would be again 
called from the Supreme Court to form a temporary 
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division of the appellate tribunal. The commendation 
of the bar at the dissolution of the court was well de- 
served, and will be indorsed by the profession through- 
out the State. 

FINAL ADJOURNMENT. 


Pursuant to adjournment, the Second Division of 
the Court of Appeals met for the purpose of completing 
its work by handing down the decisions in causes ar- 
gued in June, on Saturday, the lst of October. 

There were present a number of prominent members 
of the bar accustomed to appear before that body, 
among them Edwin Countryman, Hamilton Harris, 
Matthew Hale, Donald McNaughton, Marcus T. Hun, 
J. Newton Fiero and F. H. Woods. 

After the decisions were handed down, Mr. J. Newton 
Fiero addressed the court as follows: 

“Chief Judge Follett and Associates of the Second Divis- 
ion: 

“The members of the bar practicing in this court de- 
sire, in view of its dissolution as an appellate tribunal, 
to express their appreciation of the manner in which it 
has discharged its duties. 

“When this division was organized nearly four years 
ago as a co-ordinate branch of the court of last resort, 
it was met with the problem as to whether or no it 
were possible to so conduct its business as to avoid 
conflict of decisions between the two branches. 

“Tn saying that this question has been fully and sat- 
isfactorily solved by the careful and painstaking meth- 
ods adopted by you, I feel certain that I represent the 
sentiment of the bar of the State,and on your retire- 
ment from this bench am able to congratulate the 
members of the court on the valuable additions made 
to the body of the jurisprudence of the State, and the 
thorough, concise and able opinions to be found in ten 
volumes of the New York Reports. 

*“Wecan in no way more clearly voice our views of 
your labors and the manner in which they have been 
carried on, than by expressing our regret at their ter- 
mination, coupled with our personal assurances of con- 
sideration and respect.” 

He was followed by Mr. Matthew Hale, who spoke 
substantially as follows: 

“T fully concur with all that has been said by Mr. 
Fiero. Iam sure that he has expressed truly the feel- 
ings of the bar of this city, and I think I may safely 
say that of the entire State, toward all the members of 
this division of the court. The courtesy which you 
have ever extended to counsel coming before you, the 
industry, impartiality, learning and ability which have 
characterized your opinions, have been fully appreci- 
ated, and have won general approval and commenda- 
tion. 

“The tact with which, without sacrificing your 
own independence of judgment, you have avoided un- 
seemly conflicts of opinion with the other and more 
permanent branch of the court, has also been appreci- 
ated and admired. 

“We regret that, temporarily at least, we are com- 
peiled to part with you as judges of the Court of Ap- 
peals, and trust that the same success with which your 
labors in this court have been attended will follow you 
in your judicial labors in the Supreme Court, to which 
you return. 

“The attorney-general of the State, being unable 
toattend in person to-day, has sent by Mr. Kellogg, 
a gentleman connected with his office, a written 
communication which, with your permission, he will 
now read.”’ 

Attorney-General Rosendale’s communication re- 
ferred to the organization and work of the court, giv- 
ing details of the causes disposed of during the term of 
its existence, and called attention to the harmony of 
decision between the two divisions as being worthy of 
note, by reason of the difficulties naturally arising, and 





as beinga very great improvement on past experience 
in that respect, and closed by saying: 

“If the beach, as has been often said, is but the re- 
flection of the character of the bar, to which the ju- 
diciary belongs, the bar of the State may well feel 
proud of its bench, especially in the court of last re- 
sort. 

‘There can be no higher praise of your coart than to 
say, as the fact is, that it has been a worthy part or di- 
vision of the Court of Appeals. 

‘“Its record and the reputation of its members as 
lawyers may safely rest on the reported cases and opin- 
ions in the volumes of the Court of Appeals Reports, 
and you are to be congratulated on your work and 
on the record you have both severally and collectively 
made. 

“Tt isacompliment no less to yourselves individu- 
ally than to the Supreme Court, from which you come, 
and to which you return, that it possesses such com- 
petent material, to be drawn upon as required, and so 
well qualified to form a part of the highest tribunal in 
our State. 

“You will return to your duties in the Supreme 
Court with the best wishes of the bar, and as having, 
in the hearing and disposition of cases assigned to you, 
not only well discharged your duties, but that you 
have created strong testimony in favor of the present 
system of relief to the Court of Appeals, whenever it 
should be found necessary.”’ 

Chief Justice Follett, on behalf of the court, ex- 
pressed gratification at the unexpected indorsement of 
the manner in which the work of the court had been 
carried on, recognizing the fact that lawyers are at the 
same time severe and just critics. If in the future the 
labors of the court, as embodied in the reports, should 
meet theapproval of the bar as fully as those present 
have now been pleased to express themselves, the 
members of the court would feel all the satisfaction 
that comes from the discharge of a duty fully per- 
formed. The thanks of the individual members of the 
court go out to you for the kind sentiments expressed. 
The members of the barhave been uniformly courte- 
ous to the court, and it relinquishes its labor with re- 
gret at parting with the members of the profession 
who have practiced before it. 

The court then adjourned without day, and Governor 
Flower issued a proclamation declaring the Second 
Division dissolved. 

—_— + 

SOME INTERESTING PUNISHMENTS. 
HE unusual and, considering we are in the Jast de- 

cade of the civilized nineteenth century, surpris- 
ing punishment inflicted by the military authorities 
of the State of Pennsylvania upon Private Iams re- 
minds one of some of the ways in which, in the bar- 
barous days of the past, faults were sought to be cor- 
rected. Thumb-suspension and head-shaving are 
antiquities that should be reserved for the archeologi- 
cal department of the Columbian Exhibition, 

In the times of the Chalif Mosab breaches of military 
laws were punished by shaving the head and chin of 
the offender. Bisler Ibu Marwan pushed matters a 
little further and nailed the hands of the prisonertoa 
post, while Hoggag, under Abdalmalik, simplified the 
matter by decapitating all offenders. The Empire of 
the Chalifs, Van Kremer. To come nearer in time 
and place to Homestead, we find in April, 1658, in 
what is now New York State, one Nicholas Albertson, 
for deserting his ship and his sweetheart, after the 
publication of the banns, was sentenced to have his 
head shaved, then tobe flogged and have his ears 
bored, and to work two years with the negroes of the 
Dutch Company. True Blue Laws, Trumbull, p. 
312. 
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In old Egypt a forger was deprived of his hand; an 
adulterer of her nose; a false witness or traitor of his 
tongue; a spy of his ears, and a woman guilty of in- 
fanticide had to hold the little corpse in herarms for 
three days and three nights. Divdorus, 1,77. In 
Iceland, Sir Joseph Bankes says, drowning was the 
punishment for child murder. 

Tyler tells us that in Germany the suborner of per- 
jury had his head shaved, received one hundred lashes 
and was branded. A false witness, according to the 
law of the Twelve Tables, was thrown from the Tar- 
peian rock, and a paricide had his head enveloped in 
a sack and was then thrown into a river. 

By an act of Henry VIII a cook was boiled to death 
for poisoning the family of the Bishop of Rochester. 
Under the Roman Republic prisoners were burnt to 
death, instead of being drowned in a sack with a cock, 
a snake and a dog, which was the ancient punishment. 
Chardni says that in modern Persia bakers who give 
short weight are thrown into hot ovens. Déppler, in 
his Theatrum Poenarum, informs us that under an old 
law a man who dug upand removed a boundary stone 
was buried in the earth up tothe neck, and then his 
head was plowed off with a new plow. 

In Siam nobles who commit capital crimes are put 
in a sack and beaten to death in a public place. 
Among coiners in that land the man who blows the 
bellows is punished by having his right hand fingers 
cut off, the sinner who forms the coin has his right 
hand lopped off, while the wretch who impresses the 
king’s mark on the metal loses his right arm. The 
penalty for melting an idol stolen from a temple is cre- 
mation. A bouye (Buddhist priest) convicted of adul- 





tery is stripped in public of his yellow robes of office 


(a la Tams and his regimentals), flagellated till the 
blood springs forth and condemned to cut grass for the 
royal elephants to the end of his days. Bownrig's 
Siam, pp. 151, 152. = In 1668 an Englishman, guilty of 
fornication in New Amsterdam, was pardoned on con- 
dition that he sawed firewood one year forthe West 
India Company. About the same time and in the 
same place, Jonas Jonassen, asoldier, for robbing hen 
roosts and killing a pig, was sentenced ‘to ride the 
wooden horse for three days, from 2 P. M. till the con- 
clusion of the parade, with a fifty-pound weight tied 
to each foot;” anda ship's chief mate, for smuggling 
and theft and an assault, was sentenced by the council 
“to jump three times from the yard arm, to be 
whipped by all the crew, and immediately afterward 
turned out of theship with the loss of three months’ 
wages.’’ Trumbull, pp. 311, 312. 

According to the laws of Mena if a man of the low- 
est class insolently placed himself on the same seat 
with one of the highest he was either banished with a 
mark on his hinder parts, or the king caused his but- 
tock to be gashed; if in the pride of his heart the low 
man should spit upon the high man, both his lips were 
to be gashed. Sir Wm. Jones, vol. LIL, Criminal 
Laws, 251. Under the Stuarts the star chamber could 
not inflict capital punishments; those within its power 
were fining, imprisonment, loss of ears or nailing them 
to the pillory, splitting the nose, branding the forehead 
or flogging. A manentertained Judaistic notions and 
forbade the eating of pork; this high tribunal sent him 
to prison and ordered him to be fed on swine’s flesh 
while there. 

In France, during the middle ages, ths theft of a loaf 
of bread or a pot of wine by aservant from his master 
was punished by loss of a limb. In that country 
women were customarily burned or buried alive for 
simple felonies, and Jews were hung by the feet be- 
tween two savage dogs, while common men were 
boiled to death for coining. The Criminal Code of 
Charles V, issued in 1530, is a hideous catalogue of 
blinding, mutilation, tearing with hot pincers, burning 








alive and breaking at the wheel. England’s barbarous 
penalty for high treason—hanging, drawing and quar- 
tering—is well known. As Mr. H. C. Lea says: “ The 
wheel, the caldron of boiling oil, burning alive, bury- 
ing alive, flaying alive, tearing apart with wild horses, 
were the ordinary expedients by which the criminal 
jurist sought to deter crime, by frightful examples 
which would make a profound impression on a not 
over-sensitive population,” in the middle ages. His- 
tory of the Inquisition, vol. I, p. 234. 


MASTER AND SERVANT— FELLOW SER- 
VANTS—COMMON EMPLOYMENT. 
MISSOURI SUPREME COURT, MARCH 23, 1892. 


PARKER V. HANNIBAL & St. J. R. Co. 
Railroad section hands engaged in ballasting the railroad 
track with stone, which is hauled to them ona construc. 
tion train,and unloaded by the trainmen, are in acommon 
employment and are fellow servants with the trainmen. 


Fee by Nannie J. Parker, as widow of William 

C. Parker, deceased, against the Hannibal and St. 
Joseph Railroad Company, to recover damages for the 
death of her husband. 


Strong & Mosman, for appellant. 


John F. Waters and Crittenden, McDougal & Stiles, 
for respondent. 


Gantt, J. Plaintiff's husband was a section hand in 
the service of the defendant at the time he was killed. 
He had been in this same employment for about two 
years prior to his death. At the time of his death he 
was tamping rock under the head block at the switch, 
near Randolph Bluff, stooping with his back toward 
the west. He was struck by acar in a construction 
train coming from the west, on defendant’s track, in 
charge of defendant's trainmen, who were and had been, 
for some three months, engaged in hauling and un- 
loading crushed rock fur ballast for this section. The 
train had discharged its load of rock, and was backing, 
caboose in front, to Minarville, some five miles distant, 
in order to clear the track for the afternoon passenger 
train. Justat the time plaintiffs husband, William 
C. Parker, was struck, afreight train of forty-eight 
cars Was passing on the track of the Wabash railroad, 
about nine feet distant, and at this point parallel to de- 
fendant’s road. The Wabash train was making a great 
noise. The evidence for the plaintiff was that Parker 
and his associate section men did not hear any signals, 
by way of bell-ringing or whistle-blowing, on the part 
of those in charge of the construction train. On the 
part of the trainmen there was much positive evidence 
that, just prior to starting the train back on the main 
track, the engineer sounded his whistle. About one 
hundred and fifty yards west of the point where Par- 
ker was struck there was a curve in defendant’s road. 
The engineer and other trainmen testify that, when 
nearing this curve, the engineer gave four signals, two 
long and two short blasts of the whistle. All the sec- 
tion men except Parker saw the trainin time to avuid 
it, and did so. Three of them, seeing that Parker was 
apparently wholly unconscious of its approach, ran to- 
ward him and attempted to attract his attention by 
calling to him in loud voice, but it seems clear now 
that the noise on the Wabash train prevented his hear- 
ingthem. Plaintiff bases the right to recover on the 
grounds that defendant’s trainmen on the construction 
train were running it at a high, unusual, dangerous 
and reckless rate of speed; that her husband was 
stooping with his back to the west, when this train, 
suddenly and without waruing or sigual by whistle or 
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bell, was run over bim; that it was racing with the 
Wabash train at the time. 

There are a number of specific exceptions saved in 
the record, but it is plain that one question of control- 
ling importance arises on this resord—were the train- 
men operating the construction train that killed plain- 
tiff fellow servants of his, working for a common 
master inacommon service, and, if so, is defendant 
liable for the injury? Learned counsel for defendant, 
in his argument of this cause, urged us to lay down 
some definite principle or rule by which employers 
could govern themselves. Afteracareful examination 
of this subject, in its varied aspects, we think the at- 
tempt would be futile and unsatisfactory. The judge 
or court who would deal in general observations, out- 
side of the record uiider consideration, would be tread- 
ing on dangerous ground, and in avery short time 
would probably find himself ‘‘ hoisted by his own 
petard.” 

It is unnecessary to go over the learning and history 
ofthe rule thatthe master is not liable to his servant 
for the injury resulting from the negligence of a fel- 
low servant in the same common service. See Ell vy. 
Railroad Co. (N. D.), 48 N. W. Rep. 222. An examina- 
tion of the cases in this court will show that this court 
has never denied the rule. 1/cDermott v. Railroad Co., 
30 Mo. 115; Rohback v. Railroad Co., 43 id. 186; Mc- 
Gowan v. Lailroad Co., 61 id. 528; Brothers v. Cartter, 
52 id. 372; Gibson v. Railroad Co., 46 id. 168; Marshall 
v. Schricker, 63 id. 308; Smith v. Railway Co., 93 id. 359; 
Sherrin v. Railway Co., 103 id. 378; Murray v. Railway 
Co., 98 id. 573; Relyea vy. Railway Co. (Mo. Sup., March, 
1892), 19 S. W. Rep. 1116; Higgins v. Railway Co., 104 
Mo. 413; Schaub v. Railroad Co. (Mo. Sup.), 16 8. W. 
Rep. 924. 

The main and only difficulty has been to satisfac- 
torily determine, at all times, whether the employ- 
ment was & common service, and the employees fellow 
servants, within the meaning of the rule, and after due 
consideration we are of the opinion that, unsatisfac- 
tory as it may seem, the rule itself must remain gen- 
eral, its application specific, as the cases arise. This 
rule, to exempt the master, requires the servants shall 
be employed by acommon master, and the servants 
must be employed in the same common employment. 
In this case we have the first essential. The petition 
and evidence all show that plaintiff's husband and the 
trainmen on the construction train were employed by 
the same master, the defendant. Were they fellow 
servants in a common employment? 

The record shows plaintiff's husband was and had 
been for two years a section hand in defendant’s em- 
ploy, working on this section of defendant’s railroad, 
repairing and keepiug the track in a safe condition for 
trains. He wasat this work, tamping rock under the 
block of the switch, at the time he was killed. The 
trainmen were in charge of a construction train, which 
for three months had daily hauled rock from a crusher 
at Minarville, five miles east of the point where Par- 
ker was killed, and unloaded it on this same section, 
for the purpose also of ballasting the track to insure 
safety of trains passing over it. Itis in evidence that 
this train made two trips daily over this section; that 
plaintiff's husband had been engaged for two weeks 
near the place where he was killed; that this train 
passed the point where be was killed about the same 
time every afternoon, about five o’clock. These con- 
struction trains can only work between the schedule 
time of regular trains. It was in evidence that track- 
men or section men were expected to look out for 
trains and clear the track. It wasa rule of the de- 
fendant that whistles should be sounded in going 
around curves. That the work of deceased and the 
construction train crew tended to one common ead, 
to-wit, the repairing and, iu this instance, the ballast- 








ing of acommon track on a common section, is un- 
questionable. One set of the employees were manag- 
ing the train, hauling and unloading the crushed rock, 
and the other, the regular section men, were carefully 
disposing of this rock, and tamping it under the rails 
and switches. Neither had the least control of the 
other. While they were working in harmony to ac- 
complish a common purpose, the repairing and im- 
provement of their employer’s track on this section, 
neither could command or direct the other. Again, 
they bore the same general relation to the master. 
That is to say, in repairing this track, they were both 
engaged in doing a work that the law devolved upon 
the defendant, and they were both engaged in assist- 
ing their common master in discharging a duty to the 
public and its trainmen who travelled in regular trains 
over this track. This train passed every day about the 
hour of this unfortunate accident. Plaintiff's husband 
was familiar with the track and the curves. He 
had worked there twoyears. He also knew of the 
proximity of the Wabash road. We believe it is con- 
ceded by all the courts, not those who follow the rule 
in the Farwell Case, 4 Mete. (Mass.) 49, but those who 
deny it, that the servant assumes the natural risks in- 
cident to the common course of the business, includ- 
ing the negligence of his fellow servants. When plain- 
tiff’s husband went to work on thetrack that afternoon 
he was certainly aware that this train would pull by 
him about the usual time to clear the track for the af- 
ternoon passengertrain. In so doing it would be fol- 
lowing a regular or natural course. His work brought 
him to work onthe same track, at the same time the 
work of the trainmen brought them there, serving a 
common master, and both understood the risk from 
this necessary contact, and the negligence of the one 
in doing his work might injure the other in doing his 
work. Hence we conclude that, applying these facts 
to the general rule, they make a case of fellow servants 
in acommon employment. 

In Itohback v. Railroad Co., 43 Mo. 187, the facts 
were the plaintiff was a section man at work on the 
defendant’s railroad at a place near the foot of Jeffer- 
son street, in Jefferson City, where the railroad 
crossed a street. While so employed, the trainmen in 
charge of a locomotive and train of cars, without ring- 
ing a bell or sounding a whistle, ran the train over 
plaintiff. This court then held that the section man 
and the trainmen were fellow servants, and plaintiff 
could not recover, though it was assumed the negli- 
gence of the trainmen was clearly shown, and the ma- 
jority of this court still approve that case. We are not 
aware that this court has ever repudiated that case. 
In Whaalan vy. Railroad Co., 8 Ohio St. 249, the facts 
were as follows: Plaintiff was a section hand or track- 
man working in repairing the track. He alleged there 
was @ man employed on one of defendant’s trains 
whose duty it was to pass firewood from the tender to 
the engine, and, on finding sticks unsuitable, he cast 
the same from the train. That this train was passing 
where plaintiff was at work on the track. He retired 
from the track, and asthe train passed this fireman 
improperly threw a stick of wood from the tender; it 
struck plaintiff and put out his eye. That court said: 
“This case, it will be perceived, is not one in which 
the injured party is placed by their common employer 
in a position subordinate to and subject to orders of 
the fellow servant, through whose negligence and mis- 
conduct the injury occurs,’”’ so as to come within the 
principle decided in Railroad Co. v. Stevens, 20 Ohio, 
415, and Aailroad Co. v. Keary, 3 Ohio St. 210, “ but 
presents the simple question whether the master or 
employer is liable to one servant for injuries received 
from the negligence of a fellow servent, where no rela- 
tion of subordination or subjection exists between 
them while engaged in the business of their common 
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employer.’”’ That court answered the questiouw in the 
negative, holding the trackman and the fireman fellow 
servants. This case isthe more significant because it 
came from a court that first denied the rule in the Fur- 
well Case, in the cases cited by Judge Napton in Me- 
Dermott v. Railroad Co., 30 Mo. 115. 

In 1842, Farwell v. Railroad Co., 4 Mete. (Mass.) 49, 
was decided. In that case an engineer was injured by 
the negligence of a switchman who left the switch 
open, and the engine was thereby run off the track. It 
was shown that the switchman wasa careful and trust- 
worthy servant. Farwell sued the company, and the 
Supreme Court of Massachusetts held he could not re- 
cover. That decision was subsequently followed by 
the Supreme Court of the United States in Randall v, 
Railroad Co., 109 U. S. 484. In that case the evidence 
showed the injury occurred at night, at a place where 
there was a network of tracks, in the defendant’s rail- 
road yard, near the junction of a branch road with the 
main road, and about ten rods from a highway cross- 
ing. Plaintiff had previously been employed on an- 
other part of the road. On the night in question, in 
the performance of his duty as a brakeman on a 
freight train, he unlocked a switch, which enabled his 
train to pass from one track to another, and he was 
stooping down, with his lantern on the ground beside 
him, to unlock the ball of asecond switch, to let the 
engine of his train pass to a third track, when he was 
struck and injured by the tender of another freight 
engine, in no way connected with his train, backing 
down on the second track. From the evidence it ap- 
peared the switch could be worked safely by a man 
standing midway between the two tracks, using rea- 
sonable care. It could not be safely worked by stand- 
ing at the end of the handle, while an engine was com- 
ing on the track next thatend. The engine that struck 
plaintiff was being driven at a speed of about twelve 
miles an hour by an engineman in defendant’s employ, 
and there was evidence that it had no light except the 
headlight, and no bell, and its whistle was not sounded. 
A demurrer to the evidence was sustained. Mr. Jus- 
tice Gray, in delivering the opinion of the court, said: 
“The general rule of lawis now firmly established 
that one who enters the service of another takes upon 
himself the ordinary risks of the negligent acts of his 
fellow servants in the course of the employment. This 
court has not hitherto had occasion to decide who are 
fellow servants within the rule.’’ ‘‘ Nor is it necessary, 
for the purposes of this case, to undertake to lay down 
a precise and exhaustive definition of the general rule 
in this respect, or to weigh conflicting views which 
have prevailed in the courts of the several States, be- 
cause persons standing in such a relation to one an- 
other as did the plaintiff and the engineer of the other 
train are fellow servants, according to the very great 
preponderance of judicial authority in this country, as 
well as the uniform course of decision in the House of 
Lordsand in the English and Irish courts.” ‘‘ They 
are employed and paid by the same master. The du- 
ties of the two bring them to work at the same place at 
the same time. So that the negligence of the one in 
doing his work may injure the other in doing his 
work.” “ Their separate services have an immediate 
common object—the moving of the trains.”’ ‘* Neither 
works under the orders or control of the other.” 
* Each, by entering into his contract of services, takes 
the risk of the negligence of the otherin performing 
his service, and neither maintains an action for an in- 
jury caused by such negligence against the common 
master.””’ The only cases cited which have any ten- 
dency to support the opposite conclusion are the decis- 
ions in Chamberlain v. Railroad Co., 11 Wis. 248, and 
Haynes v. Railroad Co., 3 Cold. 222, each of which 
wholly repeats the doctrine of the master’s exemption 
from liability to one servant for negligence of auother. 








The first of these has been overruled in the same State. 
‘*The action cannot therefore be maintained for the 
negligence of the engineer man in running his engine 
too fast, or in not giving notice of its approach.’’ This 
decision has never, so far as wecan find, been ques- 
tioned or overruled by the court rendering it. The 
subsequent case of Railroad Co. v. Ross, 112 U. 8. 377, 
though decided only ayear later, does not mention it. 
Certainly it does not overrale it in terms, and we think 
the cases are not in conflict. They simply treat of the 
relation of the master to the servant under different 
conditions. In the Ross Case the Supreme Court of 
the United States declined ‘‘ to lay down a rule which 
would determine, in all cases, what was to be deemed 
acommon employment,” but placed its decision on 
the ground that “the conductor, having the entire 
control and management of a railway train, occupies a 
very different position from the brakeman, porters 
and other subordinates.”’ ‘* He is in fact and should 
be treated as the personal representative of the corpo- 
ration for whose negligence it is responsible to its sub- 
ordinate servants.’’ So that while the learned judge 
who wrote that opinion discusses with marked ability 
what is now sometimes termed ‘‘the department 
rule,” it seems not to have been the basis of the decis- 
ion in that case. 

In the subsequent case, in the same court, of Quebec 
Steamship Co. v. Merchant, 10 Sup. Ct. Rep. 397, it ap- 
peared that the plaintiff was the stewardess of the 
ship. It was her duty to attend to the ladies’ room in 
the cabin, and in the course of that duty to empty 
slops, as to which her orders were to throw them over 
the side of the vessel. The cabin was on deck. A 
railing extended round the vessel, and consisted of 
four horizontal iron rods, which were supported by 
stanchions at intervals of four and one-half feet. In 
this railing there were openings or gangways for re- 
ceiving and discharging freight and passengers. Three 
of the gangways were for passengers. On her voyage, 
at one of her stopping places, the gangway was opened 
to let off passengers. In replacing the rods, they were 
not placed in proper positions, but remained so far un- 
fastened that the hooks were not secured in the eyes. 
The carpenter and porter undertook to fasten the 
rods. The porter testified he told the carpenter of the 
ship to put the rodsin, and he replied: ‘ Wait until 
the rain is over.’”?’ While in this condition the plaintiff 
came to the gangway with a bucket of slops, leaned 
against the railing, it gave way, and she fell into the 
sea and was injured. The servants were divided into 
“three departments,’ the ‘‘deck department,’’ the 
“engineer's department ’’ and the **steward’s depart- 
ment.’’ The carpenter was in the deck department, 
the plaintiff in the steward’s. There was a master or 
captain in command of the whole vessel. The court, 
Judge Blatchford delivering the opinion, says: ‘*The 
contention of the plaintiff is that, as the carpenter was 
in the deck department and the stewardess in the 
steward’s department, those were different depart- 
ments in such a sense that the carpenter was not a fel- 
low servant with the stewardess. But we think both 
the porter and carpenter were fellow servants with the 
plaintiff. The carpenter had no authority over the 
plaintiff, nor had the porter.’’ The division into de- 
partments was one of convenience of administration. 
“The case therefore falls within the well-settled rule, 
as to which it is unnecessary to cite cases, which ex- 
empts an employer from liability for injuries to a ser- 
vant ceased by another servant.”’ ‘* The plaintiff took 
upon himself the natural and ordinary risks incident 
to the performance of her duty, and among such risks 
was the negligence of the porter and carpenter, or of 
either of them, in the course of the common employ- 
ment.” ‘There was nothing in the employment or 
service of the carpenter or the porter which made 
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either of them any more the representative of the de- 
fendant than the employment of the stewardess made 
her such representative.” 

In Murray v. Railway Co., 98 Mo. 573, this court held 
that the gripman of a cable car, employed upon it in 
operating it, was a fellowservant of a watchman of 
the company, whose duty it was, from his station on 
the ground, to keep watch of carsas they approach a 
curve, and give signals to the gripman to prevent more 
than one train from passing the curves at atime. 
They were employed in the same “common employ- 
ment of operating the cars; one from the car, the 
other from his station on the ground.’”’ The learned 
judge who wrote the opinion in that case very clearly 
distinguishes those cases in this State in which it was 
the duty of the master to furnish reasonably safe in- 
strumentalities for his servants from those in which 
injury occurred by the act of a fellowservant. He 
concludes by saying: ‘‘The majority of the courts, 
it is believed, hold that servants are in a common em- 
ployment when they are engaged under the same mas- 
ter in the same general business.’”’ As in that case the 
gripman and the watchman were engaged in the com- 
mon employment of operating the train, so in this case 
the crew and men in charge of this construction train, 
and the plaintiff's husband and the section gang to 
which he belonged, were engaged in the common em- 
ployment of repairing and making safe and secure the 
track of their employer, the defendant herein, on a 
common section. So that, if we apply the general rule 
in this case, unquestionably they were fellow servants; 
or if we apply ‘‘the department rule,” as interpreted 
by the Supreme Court of the United Statesin the Ran- 
dall Case and the Quebec Steamship Case, supra, they 
are fellow servants in the same department—that of 
the construction and repairing of the defendant’s track 
on this section. But neither the general rule nor the 
rule requiring a consociation of the employees would 
justify the judgment in this case. These trainmen on 
the construction train were daily hauling and deliver- 
ing stone on the section on which plaintiff's husband 
worked, and had worked for three or four years. This 
train passed the working place of plaintiff's husband 
at least four times aday. He wasrequired to get off 
the track for its passage each time. He could readily 
observe whether the engineer was in the habit of giv- 
ing signals as he came and went, and whether he ran 
his engine so fast that it imperilled the safety of the 
section hands. This construction train and the section 
men belonged to the same department—that of con- 
struction and repair of the track. This train neces- 
sarily brought the work of the section and the con- 
struction crew daily in contact, so that this section 
gang could have observed and reported to the road- 
master any dereliction of duty in this ‘regard. As re- 
marked by this court in Marshall vy. Schricker, 635 Mo. 
308, ‘‘it would be carrying the rule to an absurd ex- 
treme to hold that those only are fellow servants who 
are employed in doing precisely the same thing.’? The 
rule has never been circumscribed in any such a nar- 
row circle. We cannot think of any danger more ob- 
vious or likely to happen to asection man than the 
danger to be apprehended from irregular trains. It 
was the most ordinary incident to his employment. 
This seems to have been fully understood by the men. 
Plaintiff's witness, Hudgens, says: ‘All section men 
are expected to watch and get off the track when the 
trainscome. Trains never stop to give us time to get 
off.” ‘‘Weare expected to look out forall trains.” 
And to the same effect is the evidence of Henry Hudg- 
ens, Joseph Dawson and M. J. Barry. The risk was 
one he assumed when he went to work on that section. 
We think the demurrer to the evidence should have 
been sustained. The court, having overruled the de- 
murrer to the evidence, should have given defendant’s 


fifth instruction. The evidence clearly made them 
fellow servants, and it was the court’s duty to declare 
the law. As this disposes of the case, it is unneces- 
sary toexamine the other assignments of error. 

Sherwood, C. J., and Macfarlane, J., concur, and are 
of opinion, with myself, that the judgment should be 
simply reversed; but in order to a disposition of the 
cause, and for that reason alone, we consent that the 
case be remanded. Sherwood,.J., in a concurring 
opinion, and Black, J., in a separate opinion, hold the 
judgment should be reversed and the cause remanded. 
Barclay, Brace and Thomas, JJ., dissent. Judge 
Thomas files a dissenting opinion, in which Judge 
Brace concurs in the conclusions reached. Barclay, J., 
dissents for reasons given by him in Dixson v. Rail- 
road Co., 19S. W. Rep. 412, in Division No. 1, at this 
term. 

The judgment is accordingly reversed and the cause 
remanded, 


SHERWOOD, C. J. (concurring). I have deemed it 
best toadd a few observations respecting this case. If 
Iemploy hands to haul and distribute manure over 
my meadow, some to drive the team and unload the 
wagon and others to distribute the manure when 
thrown out, and if, while engaged in such work, one 
of the hands engaged in distributing the manure should 
be run over by reason of the carelessness of the driver 
of the wagon and killed [suppose no court in Chris- 
tendom would hesitate to say the hand run over and 
the driver of the wagon were fellow servants, engaged 
in &@ common employment, and serving a common 
master, and therefore that no recovery could be had 
against me. Iam entirely unable to distinguish, in 
point of principle, the hypothetical case from the one 
at bar; to note any appreciable difference between the 
common employment of hauling and distributing stone 
along the line of a railroad, and hauling and distribut- 
ing manure upon ameadow. The largeness or small- 
ness of the area over which the given work progresses, 
the distance to be travelled, or the amount of work to 
be performed, surely cannot affect the principle in- 
volved, or vary in any respect the legal conclusion to 
be drawn from the premises. If the farmer, in the 
case supposed, should not be held liable, neither 
should the railroud corporation in the real one, unless 
it be declared as a matter of law that the law will ex- 
onerate the farmer from all liability in circumstances 
where it will hold the corporation responsible and 
guilty of actionable negligence. 


Buack, J. (concurring specially). I find myself un- 
able to agree to all that is said in either of the opin- 
ions just filed, and hence the following observations: 
We all agree, I believe, that the rule which exempts 
the master from liability to one servant for the negli- 
gent acts of a fellow servant prevails in this State. The 
real question therefore is whether the deceased track 
repairer was a fellow servant with those persons en- 
gaged in operating the rock train, within the meaning 
of the rule of exemption. That rule, as declared in the 
Farwell Case, was in substance this: That the master 
is not Jiable for injuries sustained by one employee by 
reason of the negligence of a co-employee, and all per- 
sons are co-employees who are engaged in the prose- 
cution of the same general business, and this too with- 
out regard to rank or station. We believe it is con- 
ceded on all hands that, notwithstanding this rule, 
there are certain duties personal to the master, and 
for the non-performance of which, resulting in an in- 
jury, he is liable, even to aservant. Thus he must ob- 
serve due care in furnishing suitable machinery and 
appliances, in seeing that the machinery and appli- 
ances are kept in repair, in the selection of competent 
and trustworthy servants, in making suitable rules 
and regulatious for the conduct of a complex business, 
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and he must see that youthful persons receive proper 
warning. 

It is often said that the servant intrusted with the 
performance of these duties, personal to the master, 
is not a fellow servant with those engaged in the pros- 
ecution of other work, but such statements are mis- 
leading and have been the source of much trouble. 
The master is liable for a negligent performance of 
these duties, no matter by or through whom he under- 
takes to perform them. It is therefore evident that the 
question as to whoare fellow servants within the rule 
of exemption cannot be determined from expressions 
found in those cases which have to deal with some de- 
fault or alleged default of the master in the perform- 
ance ofsome personal duty. The broad and sweeping 
rule of the Farwell Case was adopted in many of the 
States. It had but little more than been approved 
when courtsand Legislatures began the process of cut- 
ting it down, because of the gross injustice which it 
worked out in its application to the great enterprises 
of the day. This is clearly shown by the constant en- 
largement of the field of duties held to be personal to 
the master. Again, itis held in this and other States, 
in direct opposition to the rule as laid down in the 
Farwell Case, that when the master delegates to an em- 
ployee the power to manuge, direct and control men in 
the performance of their work, such person is a vice- 
principal or representative of the master, and the mas- 
ter is liable to an under servant for the negligent acts 
of this representative. But the servants under this 
representative may be co-servants with those under 
another representative of the same master. Thus the 
persous engaged in and about machine shops, foundries 
and the like are often strictly fellow servants, though 
under and subject to the orders of differeat foremen. 
It must be apparent that cases like those before men- 
tioned, whether founded on the non-performance of 
some personal duty or the negligent act of a vice-prin- 
cipal, do not dispose of the question now in hand. 
They point out .the growth of the law, and furnish 
some aid in determining who are fellow servants 
within the rule of exemption, but do not furnish any 
exact or reliable guide. To determine who are co-ser- 
Vants within that rule it may be well to recall the 
ground upon which it is based, which is in substance 
this: That from considerations of public policy and 
convenience the law will imply a contract on the part 
of the employee to take upon himself all risks arising 
from the negligent acts of his co-employees. The rea- 
sons for the rule are: ‘ Where several persons are em- 
ployed in the conduct of one common enterprise or un- 
dertaking, and the safety of each depends to a great 
extent on the care and skill with which each shall per- 
form his appropriate duty, each is an observer of the 
conduct of the others, can give notice of any miscon- 
duct in capacity or neglect of duty, and leave the ser- 
vice if the common employer will not take such pre- 
cautions and employ such agents as the safety of the 
whole party may require.’’ Now it being conceded, as 
it must be, that the master is liable to third persons 
for the negligent acts of his servants, it is difficult to 
see how public policy has much to do withthe question 
as to who shall be deemed fellow servants within the 
rule of exemption. The liability being admitted in 
case a third person is injured, but denied in case a ser- 
vant is injured by another servant, the denial in the 
latter case must stand on some peculiar relation be- 
tween master and servant. This peculiar relation can- 
not be simply the fact that the servants are in a posi- 
tion where one may be injured by the negligence of 
another, for third persons often occupy the same posi- 
tion, as where they become passengers. The real and 
only point of distinction, it seems to us, arises out of 
the fact that the servants are so associated and related 
in the performance of their work that they can ob- 








serve and influence each other’s conduct, and report 
any delinquency toacorrecting power. To say a clerk 
engaged in an office making out pay rolls for a railroad 
company is a fellow servant, within the rule of exemp- 
tion, with those engaged in operating trains, is out of 
all reason. Guided by the real reason for the rule, it 
seems to us it should be applied, and applied only, in 
those cases where the servant injured and the one in- 
flicting the injuries are so associated and related in 
their work that they can observe and have au inilu- 
ence over each other’s conduct, and can report delin- 
quencies to a common correcting power or head. In 
short they should be fellow servants in fact, and not 
simply in dialectic theory. If in separate and distinct 
departments, so that the circumstances just stated do 
not and cannot exist, then they are not fellow servants 
within any just or fair meaning of therule. This con- 
clusion, though not in strict accord with the majority 
of the adjudged cases, is, it is believed, within the true 
and only reason for the rule, and has the support of 
many cases, some of which go much further than has 
been indicated. The following are some of the cases: 
Railroad Co. y. Carroll, 6 Heisk. 347; Railway Co. v. 
Weaver, 55 Kans. 412; Railroad Co. v. Moranda, 93 Ill, 
302. On this question the closing observations of Jus- 
tice Paxson in Railroad Co. v. Bell, 112 Penn. St. 400, 
may be consulted. ‘The real point in judgment in 
Railroad Co. y. Ross, 112 U. 8. 377, was that a conduc- 
tor, who has charge of a train, with the power to direct 
its movements, represents the company, andin the per- 
formance of such duties is not a fellow servant with 
the engineer and other operatives of the train, within 
the rule of exemption. Some observations made in 
that case support our conclusion. That Justice Miller 
so understood that case is evident from what he said 
in Garrahy v. Railroad, 25 Fed. Rep. 258. 

The deceased was one of a gang of five track repair- 
ers, all under a foreman. The rock train and the thirty 
men operating it were all under the command of a con- 
ductor. The evidence tends to show, in an incidental 
way, that the deceased and his gang had nothing to do 
with loading or unloading the rock train, and were not 
subject to the orders of the conductor, but were under 
the control of their own foreman or boss, and that this 
boss had no control over the rock train men. In short, 
the evidence extends to show that the two gangs were 
entirely independent of each other, both as to the work 
which they performed and as to the supervising power 
overthem. If these are the facts, then, applying the 
conclusion before stated, the deceased and the men 
employed in operating the rock train were not fellow 
servants within the rule of exemption. Prima facie 
they were all fellow servants within that rule, and it 
devolved upon the plaintiff to disclose a state of facts 
which takes Parker out of it. Those facts should be 
found by the jury. The instructions do assume the 
existence of some of these facts, but that will not do. 
Indeed the cause does not appear to have been tried 
with a view of showing that these gangs were inde- 
pendent of each other. For these reasons the judg- 
ment should be reversed and the cause remanded for 
new trial. 

Ido not regard the conclusion before expressed as in 
conflict with prior cases in this court when we come to 
look at the facts in judgment. In Rohback v. Railroad 
Co., 43 Mo. 187, it appears the men were all at work at 
the same yard, and, for aught that appears, were un- 
der the same foreman, and in constant association. 
The question considered in Marshall v. Schricker, 65 
Mo. 308, was whether Clifford occupied the position of 
avice-principal. So faras that case has any direct bear- 
ing upon the question in hand, it seems to amount to 
a recognition of much that we have here said, for it is 
there said: ‘‘ Nor was he engaged in a distinct depart- 
ment of the general service, and therefore a stranger 
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to the service in which the plaintiff was engaged,” and 
the department doctrine finds recognition in other por- 
tions of the opinion in that case. What we have said 
is also in perfect accord with Murray v. Ruilvoad Co., 
98 Mo. 573, for there the negligent servant and injured 
servant were strictly fellow servants. This case is also 
unlike that of Miller v. Railway Co.,198. W. Rep. 58 
(not yet officially reported), for there it was part of 
the duty of the track repairers to unload the gravel 
train, and these two gangs of men joined in their work 
for the purpose of unloading the cars; not so in the 
ease in hand. Nor,in my opinion, is this case at all 
like the case where diiferent crews are engaged in 
operating trains on the same line of road under orders 
from acommon train dispatcher. Should the judg- 
ment be for the plaintiff, the damages will be the sum 
of $5,000, because the case, if any, the plaintiff has, 
comes under the second section of the Damage Act. 
Sullivan v. Railroad Co., 97 Mo. 114; Miller v. Railroad 
Co., supra. 


THomaAS, J. (dissenting). My opinion is that Parker 
wis not a fellow servant of the conductor, engineer 
and members of the crew in charge of the construc- 
tion train which caused his death. This position I 
know will be regarded by many as antagonizing prin- 
ciples of law well established by the adjudged cases of 
this State and the other States of the Union, as well as 
those of England. No one living has profounder re- 
spect for the ancient landmarks of the law than [have, 
and I hesitate long in refusing to follow precedents 
long recognized by the courts as sound. Stare decisis 
isa wholesome maxin, that ought not, in judicial in- 
vestigation, to be disregarded, except for the most 
weighty considerations and cogent reasons. Private 
opinion and speculation should have no license to op- 
pose themselves arbitrarily to established principles of 
jurisprudence. Innovations, whether introduced by 
legislative action or judicial construction, tend to un- 
settle the law,and make men feel insecure in their 
titles to property and uncertain as to their legal rights. 
I have given the subject of fellow service the fullest 
examination [ was capable of, and the conclusion I 
have reached is not, in my humble opinion, in conflict 
with the adjudged cases in Missouri, except the Schaub 
Case, reported in 168. W. Rep. 924, in which I con- 
curred. In the Schaub Case it was held that the train- 
men of one train were fellow servants of the train- 
men of another train. That case is not in line, accord- 
ing to the view I take of the subject, either with the 
letter or spirit of the previous decisions of this court, 
and it ought not therefore to be followed as authority. 
Let us examine the history of the law of fellow service 
as it has been evolved and developed by judicial de- 
cisions in Missouri. 

The first case in this State in which the doctrine of 
fellow service was discussed and announced was Mc- 
Dermott v. Railway Co., 30 Mo. 115, in 1860. That con- 
troversy grew outof the breaking down of the Gas- 
conade bridge, which created such widespread conster- 
nation among the people at the time. Plaintiff, 
McDermott, was a brakeman on the train that went 
down on account of the frailty of the bridge, as alleged. 
Judge Napton, who delivered the opinion of the court, 
laid down the broad doctrine that a servant who is in- 
jured by the negligence or misconduct of a fellow ser- 
vant can maintain no action against the master for 
such injury, and thatthe rule should be ‘applied in 
all cases alike, without regard to the degrees of subordi- 
nation in which the different servants or agents may 
be placed with reference to each other,” and in support 
of this proposition Redf. Railr. 387, and Farwell v. 
Railway Co., 4 Mete. (Mass.) 49, are cited. In 1869 the 
Rohback Case, 43 Mo. 187, was decided by Judge Wag- 
ner, in which it was held that a track repairer and a 





trainman were fellow servants, and the McDermott 
Case, supra; Priestley v. Fowler, 5 Mees. & W. 1; Mur- 
ray Vv. Railway Co., 1 MeMul. 385, and L'arwell v. Railway 
Co., supra, were cited in support of the doctrine laid 
down. These are the foundation cases upon which the 
law of fellow service was built in our State up to the 
year 1869. Since that date the principles annoursed 
in the MeDermott Cause have, like the baseless fabric of 
a vision, totally disappeared in the evolution and de- 
velopment of the common law of Missouri. There is 
not a vestige of it left. It is now universally recog- 
nized here and elsewhere that the master must not 
only use reasonable care in furnishing his employees 
safe appliances with which to perform their duties, but 
he must also use reasonable care in keeping them in 
repair and in safe condition. Gutridge v. Railway Co., 
105 Mo. 520, and 94 id. 468; Soeder vy. Ruilway Co., 100 
id. 675. And it is equally well settled that the rule of 
fellow service does not apply alike to all cases, with- 
out regard to the degrees of subordination in which 
the different servants or agents muy be placed with ref- 
erence to each other. Moore v. Railway Co., 85 Mo. 
588; Color Co. v. Conlon, 92 id. 221; Stephens v. Rail- 
way Co., 96 id. 207. That the courts in the Farwell, 
Murray, Priestley and McDermott Cases started out 
with the proposition that all servants employed and 
paid by a common master, in a common employment, 
were fellow servants, without regard to gradations in 
authority, is evident from the language used in the 
opinions of the courts, and of the dissenting opinions 
in the Murray Cuse. Judge Napton manifestly so un- 
derstood it in the Me Dermott Cuse, for he cited Rail- 
way Co. v. Stevens, 20 Ohio, 415, and Railway Co. v. 
Keary, 5 Ohio St. 201, as denying the principle of the 
Farwell Cuse. The Ohio cases cited are in full accord 
with the later decision of ,this court upon the doctrine 
of respoudeat superior. Inthe Stevens Case the engi- 
neer, and in the Keary Case a brakeman, was injured 
by the negligence of the conductor, and in both it was 
held that the conductor represented the corpo- 
ration and was its vice principal, and that the 
corporation was therefore liable. This principle finds 
support in the adjudged cases—in Kentucky, Railway 
Co. v. Moore, 83 Ky. 675; in West Virginia, Madden v. 
Railway Co., 28 W. Va. 610; in Virginia, Moon v. 
Railway Co., 78 Va. 745; Railway Co. v. Williams, 93. 
E. Rep. 990, and Johnson v. Railroad Co., 5 id. 707; in 
South Carolina, Boatwright v. Railway Co., 25 8. C. 
128; in Washington, Railway Co. v. O’ Brien, 21 Pac. 
Rep. 32, and in the Supreme Court of the United States, 
Railway Co. v. Ross, 5 Sup. Ct. Rep. 184. 

It is very clear the rule in Missouri is that where 4° 
conductor has control and management of a train, he 
is not a fellow servant of train hands placed under 
him. What the common understanding of the bench 
and bar as to the extent of the rule in the earlier cases 
was appears again very fully from the opinions and 
dissenting opinions of these Ohio cases. Judge Wag- 
ner, in the Rohback Cause, while following, severely 
criticised the principle of the older cases, and utterly 
failed to follow it afterward in the cases of Dewitt v. 
Railway Co., 50 Mo. 302; Gibson v. Railway Co., 46 id. 
163; Brothers v. Cartter, 52 id. 372; Harper v. Railway 
Co., 47 id. 567, and Lewis v. Railway Co., 59 id. 495, iu 
its application to the condition of railway tracks and 
appliances, and to servants standing to each other in 
the relation of superiors, with authority to direct and 
control, and subordinates whose duty it is to obey. 
The process of paring down and limiting the broad 
rule announced in the McDermott Case has continued 
in this court up to date, and the doctrine that ser- 
vants cannot recover for injuries resulting from de- 
fective appliances, and that all the servants of a cor- 
poration are fellow servants, without regard to sub- 
ordination, is now utterly repudiated without dissent. 
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The principle of fellow service is however still recog- 
nized and firmly fixed in our law. A servant cannot 
recover for injury inflicted upon him by the negli- 
gence ofa fellow servant. Who then is a fellow ser- 
vant? No definition of fellow service can be laid 
down that may not be subject to criticism—indeed, 
that is not subject to criticism and difficult of applica- 
tion. Men employed and paid by a common master 
to perform a common service are said to be fellow ser- 
vants. Butthis definition would make all the em- 
ployees of agreat railway corporation, owning thou- 
sands of miles of road, extending into and through 
many States, fellow servants. No court now gives the 
rule any such broad signification. A few years ago, in 
Missouri, all employees of a common master, engaged 
inacommon employment, who had no authority to 
hire and discharge hands, were held to be fellow ser- 
vants. Stoddard v. Railway Co., 65 Mo. 514; Brothers 
v. Cartter, 52 id. 372; Marshall v. Schricker, 65 id. 308. 
Then the rule was modified so as to exclude from the 
common service those who were clothed with author- 
ity to direct and control the movements of men placed 
underthem. Moore v. Railway Co., 85 Mo. 588; Day- 
harsh v. Railway Co., 103 id. 570. Then finally came 
the decision in the Sullivan Case in 1888 (97 Mo. 113), 
in which it was announced that a track walker on a 
railroad is not a fellow servant of a locomotive engi- 
neer or fireman of a passenger train. This, I take it, 
in effect, though notin terms, overrules the Rohback 
Case, and in the determination of the question now 
ander review we must affirm the doctrine of the Sulli- 
van Case, or overrule it, and go back to the principle 
announced in the Rohback Case. This alternative be- 
ing presented, I feel at liberty to resort to general 
principles and reason to guide me in determining what 
my duty is in the premises. [ find two deliverances of 
this court upon the question, which, to my mind, are 
in direct conflict with each other, and I choose to fol- 
low the last, and in doing so I do not deem that I am 
disregarding the maxim stare decisis. I regard the Sul- 
livan Case as in line with the spirit and tendency of 
the development and evolution of the law of fellow 
. Service in Missouri and in many other States of this 
Union, and to overrule it now, and return to the doc- 
trine of the Rohback Case, would be taking a step in 
the wrong direction. As I have shown, the founda- 
tion (McDermott Case) upon which the Rohback Case 
was based has been wholly removed, and it seems 
that the superstructure ought to go with its founda- 
tion. When I say the principles of the McDermott 
Cuse have been repudiated I mean, of course, all of it 
that is obiter dictum. 

The Rohback Case being founded on the McDermott, 
Farwell, Priestley and Murray Cases, it becomes im- 
portant and appropriate to examine and see what was 
In fact decided. Priestley v. Fowler was decided by the 
Court of Exchequer of England in 1837, and is the first 
case to be found in the English books where the limi- 
tation of the liability of the master for the negligent 
acts of his servant is even hinted at. The action grew 
out of an injury resulting from the negligent overload- 
ing of avan byanotherservant. Chief Baron Abinger, 
arguendo, said: ‘‘ There is no precedent for the action 
by the servant against his master. We are therefore 
to decide the question upon general principles and in 
doing so we are at liberty to look at the consequences 
of a decision one way or the other.”” With a view to 
the actual state of English society and the state of la- 
bor at that time, he concluded that to hold the master 
liable for the injuries of one servant by the negligence 
of another would lead to alarming consequences. The 
argument of Lord Abinger is characterized in a note 
to Redfield’s work on Railways (6th ed.), 566, as the 
most ingenious attempt “at reductio ad absurdum 
ipon the subject of fellow service in supposing, among 





other speculations, some fearful consequences of the 
master were to be held liable for the negligence of the 
chambermaid in putting another servant into wet 
blankets.’’ But in that case both servants were on the 
van, working together, with no common superior ser- 
vant over them, and hence that cannot be taken as a 
precedent that all servants of acommon master in a 
common employment are fellow servants, and itis very 
questionable, if nine-tenths of the courts of to-day 
would not hold the master liable in such case, upon 
the well-recognized and familiar principle that the 
master is required to furnish the servant a safe place 
to work, especially when it was alleged and proved 
that the master knew the van was overloaded. 

The next case decided was Murray v. Railway Co., 
supra, in 1841. There it was held that the second fore- 
man was a fellow servant ofthe engineer. This case 
and the Farwell Case, where the engineer was injured 
by the negligence of his fireman, are in line with an 
almost unbroken current of authority. In both cases 
the men worked under acommon superior—the con- 
ductor—and were engaged in the joint performance of 
the same service. Allelse that was said by the judges 
in those cases was obiter dicta, and we are not bound 
to follow them, unless their reasoning is satisfactory 
tous. In other words, as to obiler dicta we are at per- 
fect liberty toexamine the foundations upon which 
they stand, and if they are found to be unsound or un- 
safe, and not inaccord with the eternal fitness of things 
to repudiate them. Iwillnot gointo an examination 
of the reasons of the rule laid down in the Priestley, 
Murray, Farwell and McDermott Cases, for I find the 
subject so exhaustively discussed in the dissenting 
opinions of the judges in the Murray Case, and the opin- 
ions of the court in the case of Railroad Co. v. Keary, 
supra, and the opinion of Lord Cockburn in Dixon v. 
Ranken, 1 Am. Ry. Cas. 569, that I am not able, and 
therefore not disposed, to attempt to add any thing 
by way of argument or illustration to what they have 
said. But if their logic and reasoning upon the state 
of labor fifty years ago were so cogent and conclusive, 
with how much more force will they apply now, when 
we find labor divided and systematized as it never was 
before, and when not only capital, but industries, are 
centralized to an extent not dreamed of a few short 
years ago. Labor is not only divided and organized, 
but the laborers are also organized. Every man has his 
place and his sphere, not fixed alone by the master, but 
by the jointaction of master and servant. The large 
factories and railway corporations could not transact 
business except upon the plan of gradations in service, 
and a strict enforcement of obedience by subordinates 
to the orders of their superiors. This obedience is 
given unquestioned. The movements of the thousand 
employees of a great railway system are carried on 
with the regularity and precision of the manceuvers of 
an army, and an employee would no more undertake 
to discuss the propriety ofan order with his superior 
than a private would that of his captain in the midst of 
battle. He must yield unquestioned obedience at 
once or quit the service. Indeed such business could 
proceed upon no other theory. In the progress of so- 
ciety, and the general substitution of ideal and invisi- 
ble masters and employers forthe actual and visible 
ones of former times in the forms of corporations en- 
gaged in varied, detached and widespread operations, 
“it has been seen and felt that the universal applica- 
tion of the rule [the rule in regard to fellow service] 
often resulted in hardship and injustice. Accord- 
ingly the tendency of the more modern authorities ap- 
pears to be in the direction and limitation of this rule 
as shall eventually cast upon the employer, under 
these circumstances, a due and just share of the re- 
sponsibility of the lives and limbs of the persons in its 
employ.’’ Gilmore v. Railway Co., 18 Fed. Rep. 866. 
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In the case of Railway Co. v. Collins,5 Am. Law Reg. 
(N. S.) 265, which involved the identical question de- 
cided in the Sullivan Cuse, the Court of Appeals of 
Kentucky, per Chief Justice Robertson, said: ** We 
cannot admit that the appellee’s relation as an em- 
ployee in its service should exempt the corporation 
from that general liability, as it might perhaps do by 
the application of a recent rule, adjudged in England 
with some exceptions, and echoed with more excep- 
tions by afew American courts. But this anomalous 
rule, even as sometimes qualified, is, in our opinion, in- 
consistent with principle, analogy and public policy, 
and is unsupported by any good and consistent reason. 
In the use and control of the engine the engineer is the 
chief and governing agent of the corporation, and all 
his associates in that employment are employees in a 
common service. Neither of these subordinates under 
his control is, as between themselves, an agent of the 
railway company, and therefore it is not responsible 
forany dainage by one of them to another while in its 
service; and so far the British rule has foundation in 
both reason and analogy, but beyond this it is baseless 
of any otber support than a falsely-assumed public 
policy or implied contract.” And speaking of the re- 
lation that section men sustained toward trainmen, 
the courtadds: ‘* They are not therefore in the essential 
sense of contradistinctive classification, in the same 
service with the engineerand his running co-operators, 
who act in a different sphere, and constitute a distinct 
class. Consequently neither of the assumed reasons 
for the British rule as to employees in the same ser- 
vice can be in any way consistently applied as between 
the engineer and such common laborer as the appellee. 
And the apparent extension of the rule to them may 
be deemed inadvertent, or not carefully and logically 
considered with rational discrimination and precision. 
We can therefore neither feel the rationale, nor ac- 
knowledge the authority of the crude and self-contra- 
dictory decisions or loose and incongruous dicta re- 
ferred to on that subject. Butto harmonize the law 
we must recognize a more congenial principle of nor- 
mal vitality, and adjudge, as we do now, that the ap- 
pellee, in his humble and isolated employment, should 
be treated as a stranger to the engine as a motive 
power.” Mr. Redfield, in a note to this case, says: 
‘We have felt that the opinion is altogether entirely 
sound in its principles, and maintained with very un- 
common ability in its logic as well as its illustrations, 
both of which seem altogether unexceptionable.’’ And 
in a note to the discussion of the Collins Cause, in Red- 
field’s work on Railways (6th ed.), 570, it is added: 
‘But the profession should be warned that the decis- 
ions on the otherside embrace a very large number of 
the best-considered English cases, and almostan equal 
number in the American States, including all, so far 
as we know, with the exception of Illinois, Georgia 
and Kentucky. And the decisions in these latter 
States are all placed on peculiar grounds, thereby vir- 
tually confusiag the soundness of the general rule that 
one cannot recover of his employer for an injury in- 
flicted through the want of care of a fellow servant, 
employed in the same department of the master’s busi- 
ness, and under the same general control. The conse. 
quences of mistake and misapprehension on this point 
have led many courts into conclusions greatly at vari- 
ance with reason and the common instincts of human. 
ity. The reasonableness and justice of this con- 
strection may, it is to be hoped, induce its universal 
adoption at no distant day.” And as late as 1888, in 
Railway Co. v. Ackley, 8S. W. Rep. 691, the Court of 
Appeals of Kentucky held that an engineer of a pas- 
senger train and those in charge of a freight train were 
not fellow servants. 

In Railway Co. v. Kelly. 127 Tll. 687, it was held that 
@ section hand aud those in charge of a construction 





train were not fellow servants. Thecourt there said: 
‘* What co-operation was there, at the time of the in- 
jury, it may be asked, between Kelly, who was work- 
ing as a second hand, under the direction of a section 
boss, and the conductor and engineer of the construc. 
tion train? None whatever, and it is claimed they 
were fellow servants. * * * Under the facts shown 
in evidence, we think it plain that Kelly was not a fel- 
low servant with those in charge of the construction 
train.” In Railway Co. v. Carroll, 6 Heisk. 347, the Su- 
preme Court of Tennessee held that a section foreman 
is not a fellow servant of men in charge of a train of 
ears. In Calvo v. Railway Co., 23 8. C. 526, it was held 
that ‘a railway locomotive engineer and section mas- 
ter of track repairers are not fellow servants within 
the rule as to master’s liability for injury by one ser- 
vant to another.” 

In 2ailway Co. vy. Moranda, 108 Ill. 580, where the 
plaintiff, who bad charge of the section of a road, was 
injured by a piece of coal falling from a passing train, 
the Supreme Court of Illinois said: ‘In the former 
opinion in this case we held that in order to constitute 
servants of the same master fellow servants within the 
rule respondeat superior, it is not enough they are en- 
gaged in doing parts of the same work, or in the pro- 
motion of the same enterprise, carried on by the mas- 
ter, not requiring co-operation, nor bringing the ser- 
vants together or into such personal relations that they 
can exercise an influence upon each other promotive of 
proper caution in respect of their mutual safety, but it 
is essential that they shall be at the time of the injury 
directly co-operating with each other in the particular 
business in hand, or that their mutual duties shall 
bring them into habitual consociation, 90 that they 
may exercise an influence upon each other promotive 
of proper caution. We feel constrained to adhere to 
this ruling.’’ In Cooper v. Mullins, 76 Am. Dec. 688, 
the Supreme Court of Georgia said: “ In this case the 
person whose negligence produced the injury was on 
one train of cars and the person who was injured was 
on another train, and had not the slightest possible 
opportunity of preventing the other’s carelessness. To 
hold the employees on different trains of cars re- 
sponsible for the carelessness of each other seems tome 
about as reasonable as it would be to exact such a mu- 
tual responsibility between employees on different rail- 
roads, or in different quarters of the earth, because 
they might happen to be all servants of the same mas- 
ter.”’ In Hobson v. Railway Co., 11 Pac. Rep. 545, the 
Supreme Court of Arizona held that ‘ta teamster who 
hauls ties in the construction of a railroad is not con- 
sociated with the engine driver of a train on which the 
workmen ride to dinner, so as to defeat his recovery 
against the common master for injuries caused by the 
negligence of the engine driver.’’ In Madden v. Railway 
Co., supra, the Supreme Court of West Virginia held 
that arailway company is liable for the death of the 
engineer on one train, caused by the negligence of its 
conductor on another train. The Circuit Court of the 
United States for Vermont, in 1889, in Howard v. Rail- 
way Co., 40 Fed. Rep. 195, held that trackmen and 
trainmen are not fellow servants, saying: ‘Trackmen 
are no more co-laborers with trainmen than the train- 
men of one train are with those of another train on 
the same road, and not so much so as trainmen of the 
same train are. Those in charge of this train were 
placed there and clothed with authority by the defend- 
ant. They acted for the defendant in the exercise of 
the control given them over the movements of the 
train, and their negligence in that behalf appears to be 
the negligence of the defendant.” In Railway Co. v. 
Ross, supra, it was held that the engineer and the con- 
ductor of atrain were not fellow servants. Justice 
Field, who delivered the opinion of the majority of 
the court, after reviewing the English cases in regard 
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to the subject, said: “ But notwithstanding the num- 
ber and weight of such decisions, there are in this 
country many adjudications of courts of great learn- 
ing, restricting the exemption to cases where the fel- 
low servants are engaged in the same department, and 
act under the same immediate control, and holding 
that, within the reason and principle of the doctrine, 
only such servants can be considered as engaged in the 
same common employment.” 

Thus it will be seen that the Sullivan Case finds sup- 
port in the courts of the United States— Kentucky, 
Georgia, Illinois, Arizona and West Virginia. It is in 
line also with the Barry Cuse, 98 Mo. 62, where it was 
held by this court that the engineer of a freight train 
was not a fellow servant of section men. Nor do I re- 
gard the Murray Case, 98 Mo. 573, as in conflict with 
it. Murray was aiding the gripman in running the ca- 
ble car, and in its operations and movements at the 
point of the accident evidently ranked the latter in 
authority. Aud [ think there is a marked distinction 
to be taken between the Sullivan Cuse and the case at 
bar and that class of cases of which Steamship Co. v. 
Merchant, 10 Sup. Ct. Rep. 397, is a type, where the 
master, his foreman and subordinates are all present 
and consociated in the performance of general work 
on board a ship, or in one building or one locality. 

I know an attempt is made to distinguish the Schaub 
Case from the Sullivan Case, but to my mind the dis- 
tinction tendered is without a difference in principle. 
The embarrassment the courts encounter in the dis- 
cussion of the law of fellow service grows out of the 
difficulty in adopting and adhering to some general 
principle upon which to proceed. When the principle 
announced in the earlier cases, that all servants eme- 
ployed and paid by the common master to perform 
common service were fellow servants, was abandoned, 
the courts were left apparently with no sound princi- 
ple by which they could be guided and controlled in 
concrete cases, and the tendency has been steadily to 
abrogate therule of fellow service by the limitation of 
its application and introducing exceptions to it. Let 
us examine the Sullivan Case, and seeif we can deduce 
a sound principle from it which can be applied in cases 
involving injuries resulting to servants from the neg- 
ligence of other servants, employed by the same mas- 
ter to manage one general business. It is settled law 
that if a servant, representing his master, or standing 
in his stead, and being his alter ego, injure another ser- 
vant of the same master in the performance of the 
sume work, the master is liable upon the principle of 
respondeat superior and the maxim qui facit per alium, 
fucit per se. A laborer is sent to drive a spike to make 
firm a railon the railroad, or to fastena handhold ona 
freight car, and it is held that his hand, in driving the 
spike or fastening the handhold, is the master’s hand, 
upon the principle that the master must furnish aclear 
track and safe appliances for its servants. The act of 
thelaborer is imputed to the foreman, and through 
him to the master. So it has been held that one hav- 
ing authority to direct and control men under him 
represents the master, and the latter is liable for his 
negligent acts. Sullivan was a track walker, and was 
killed by the negligence of the employees in charge of 
apassengertrain. [twas held they were not fellow 
servants. Upon what theory? Upon the theory alone 
that the conductor and those employed with him in 
running the train represented the master, and stood in 
his stead. It is said Sullivan’s duty was to keep the 
track clear, and hence he was not performing the same 
kind of work the trainmen were performing. He and 
the trainmen were engaged in the same general work— 
that is, in operating traffic ona railroad. He kept the 
track clear while the trainmen ran the train on that 
same track. They were all employed and paid by the 
same master toaid in carrying on commerce on the 











same road, and hence it is illogical to predicate a right 
to recover in such case upon the ground that Sullivan 
and the trainmen were evgaged in the performance of 
different kinds of work. The trainmen were under the 
conductoras their immediate superior,and Sullivan was 
under the section foreman as his immediate superior. 
The conductor represented the corporation in running 
the train, and in contemplation of law, it was present 
inthe person of the conductor. The section foreman, 
on the other hand, represented the corporation in 
keeping the track clear and in suitable condition for 
the safe movement of the train. Hence the trainmen 
and section men were not fellow servants; not because 
they performed different work, but Lecause they per- 
formed distinct parts of the same work in different 
groups, under different foremen. They looked to dif- 
ferent individuals for directions in their work. They 
had no common, immediate superior, to whom they 
could look or appeal, if need be, for protection. They 
had no control of each other. They were not conso- 
ciated in the performance of their duties. So, in the 
case at bar, Parker worked under the immediate di- 
rection of the section foreman, and the construction 
train was operated under the immediate direction of 
aconductor. Parker was required to obey the direc- 
tions of the section foreman, and the trainmen were 
required to obey the conductor. They had no com- 
mon, immediate superior, from whom to receive direc- 
tions for their work. One group of men was subject 
to one independent will, while the other group was 
subject to another independent will. I do not mean 
that these groups of men were independeut of the com- 
mon master, but simply that they were independent 
of each other. Itis true, the train was hauling mate- 
rial for the section men to use in constructing the road- 
bed. Thetrain was however being operated on the 
road, and I cannot see why the trainmen’s relation to 
the section men could be changed simply by what the 
former hauled. Such a distinction is arbitrary and ar- 
tificial, and bence unsatisfactory. What did Parker 
know about the skill of the engineer or conductor in 
charge of the construction train? What right had he 
to inquire into the operation of that train? He and 
those in charge of that train were in no proper sense 
consociated in the performance of their respective du- 
ties. Lam fully conscious that ample authority can be 
found to sustain the position, directly contradictory 
of the one here maintained; but finding a conflict of 
opinions, I prefer to follow that line that more fully 
accords with my conception of justice and the best in- 
terests of society and of employers and employees, and 
now, after another quarter of a century of criticism 
and discussion in my own State and elsewhere of the 
law of fellow service, and of the reasons upon which it 
rests, or ought to rest, I quote and heartily indorse 
the eloquent language of Chief Justice Robertson in 
the Collins Cuse, supra, where he says the rule an- 
nounced ‘‘is the only doctrine we can recognize as con- 
sistent with the enlightened and homogeneous juris- 
prudence of its ripening maturity. And looking back 
through the mist of the adjudged cases and elementary 
dicta, we can see no other fundamental principle which 
can mold them into a consistent or abiding form.’’ I 
stand squarely by the Sullivan Case, and do not hesi- 
tate to apply the principle there announced to the 
facts of this case, and hold that Parker was not a fel- 
low servant of those in charge of the construction 
train. I think the case was well tried, and the judg- 
ment ought to be affirmed. 

BrAcgE, J., concurs in the conclusion, and all that 
part of this opinion that treats of the principle an- 
nounced in the Sullivan Case. 

Barcuay, J. (dissenting). In Dixon v. Railroad Co., 
19S. W. Rep. 412 (Nov. 9, 1891, in Division No. 1), with 
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the concurrence of Judges Black and Brace, my views 
of some phases of the subject governing the case at bar 
were given. It is unnecessary to repeat what was then 
said. The present case comes closer than that did to 
the doubtful line, but yet appears to involve the same 
general principles then touched upon. My Brother 
Black has formulated them with vigor and clearness 
in his opinion here. My only difference from him now 
is that, in my judgment, those principles point plainly 
to an affirmance, instead of a reversal. His summary 
of the evidence, as well as the instructions asked by 
defendant at the trial, and its statement and brief in 
this court, indicates that the facts bearing upon the 
issue of fellow service are admitted. Hence this court 
may properly pass upon that issue as one of law only, 
as did the trial court, and in my opinion correctly. 
That course was followed in Garrahy v. Railroad Co. 
(1885), 25 Fed. Rep. 258, a case which arose in Missouri, 
though tried in Kansas, which Mr. Justice Miller ap- 
proved after full consideration. Moreover, as to that 
phase of the case, such action on the part of the court 
is but the application of a familiar principle, govern- 
ing the exercise of the respective functions of court 
and jury. Applying to the conceded facts the rules of 
law stated by Brother Black, it strikes me that the 
judgment should be affirmed. 
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ICE—TITLE TO—HOW ACQUIRED. 
MAINE SUPREME JUDICIAL COURT, DEC. 22, 1891 


BARRETT vy. Rockport Ice Co. 


The lessee of a portion of the shores of a great pond, who 
without scraping the snow from the ice thereon, erects 
stakes with his name thereon around nearly one-half the 
pond, does not thereby acquire such a right to the ice 
thus inclosed as will enable him to maintain trover against 
an ice company which, previous to the formation of the 
ice, removed the lily pads, scraped off the previous 
snows, bored holes in the ice to let off the surface water 
and proceeded to harvest the ice against the written pro- 
testation of the plaintiff. 


W. S. Fogler, for plaintiff. 
C. E. & A. S. Littlefield, for defendant. 


Viren, J. This is an action for cutting and carry- 
ing away more or less of fifteen acres of ice from Lily 
pond. The case comes up on report with the stipula- 
tion that, if the action is maintainable, it is to stand 
for trial; otherwise a nonsuit to be entered. 

The owner of the bed of amill pond raised by a dam 
across an unnavigable stream has, as an incident to 
such ownership, the right to cut the ice therefrom 
whenever the exercise of such right does not appreci- 
ably diminish the head of water to the detriment of the 
mill owner. Stevens v. Kelley, 78 Me. 445; Paine v. 
Woods, 108 Mass. 160, 173; Higgins v. Kusterer, 41 
Mich. 318. 

But the law governing ponds of more than ten acres 
in extent, denominated *‘ great ponds ”’ by the colonial 
ordinance of 1641-1647, is different. Of such no indi- 
vidual owns the subjacent soil. That and the ponds 
themselves are held by the State for the public. The 
right to take fish or ice therefrom is common and free 
to all, unless abridged by the Legislature. Burrows v. 
McDermott, 73 Me. 441; Roxbury v. Stoddard, 7 Allen, 
158. Neither the shore proprietor, nor any corpora- 
tion with simple charter authority to cut ice thereon, 
has any greater or different right, in respect to that, 
than every other inhabitant who can gain legal access 
tothe pond. Brastowv. Ice Co., 77 Me. 100; Hittinger 
v. Eames, 121 Mass. 539; Gage v. Steinkrauss, 131 id. 
222; Rowell v. Doyle, id. 474. 





As the State holds such ponds and their contents 
and products for the people, the Legislature may regu- 
late the essential acts of possession which shall consti- 
tute a legal appropriation of a given quantity of the 
ice. Barrows v. McDermott, supra. Although the ice 
business has developed so enormously within the last 
eight or ten years, the Legislature has not yet taken 
the subject in hand, and hence all rights pertaining 
thereto necessarily rest upon judicial interpretation. 
Woodman vy. Pitman, 79 Me. 456, 460. 

Neither have the courts fully settled the definitive 
rules which shall govern the rights of the public, 
though they have with more or less harmony laid 
down a few general rules pertaining thereto. Thus 
this court, in an action in which this defendant was a 
party, has declared that the rights of individuals are 
equal, to be exercised in a reasonable manner, with 
a due regard to the rights of all who may wish to take 
ice from this pond. Brastow v. Rockport! Ice Co., 
supra. So the court in Massachusetts has made a like 
decision, that every inhabitant, who can obtain access 
toa great pond without trespass, may cut ice thereon 
for use or sale, 80 long as he does not interfere with 
the reasonable exercise by others of like rights. Row- 
ell vy. Doyle, 151 Mass. 474. And the court in Kansas 
has said that he who first appropriates and secures the 
ice owns it. Woody. Fowler, 26 Kans. 682. 

What is essential to constitute such an appropria- 
tion is not fully settled. 

Where the plaintiff inclosed with marked stakes, and 
with a snowplow plowed around, a certain field of ice 
upon the Mississippi river; had a flatboat on the spot 
to remove the ice; held constant possession by a body 
of employees, who kept it swept, and after expending 
more than $200 in preserving it, and it was fit to cut, 
the defendant, with a crew armed with clubs, drove 
the plaintiff and his employees away, and cut and car- 
ried off the ice, the defendant was held liable for the 
ice. Hickey v. Huzard, 3 Mo. App. 480. 

So on the Detroit river, where the channel was one 
thousand eight hundred feet in width, an ice company 
extended a boom parallel with and fifteen feet from 
the shore on which its ice-houses stood, the defendant 
was held liable for unnecessarily running its ferry boat 
up and down the river so near to the boom as to break 
up and destroy the ice which had formed inside of it. 
People’s [ce Co. v. Steamer Excelsior, 44 Mich. 229. 

In the case already cited, lessees of a tract of land on 
the bank of Kansas river were denied an injunction 
against the defendant’s taking ice opposite and next 
the lessee’s land. The court concluded their opinion 
by saying: ‘The one who first appropriates and se- 
cures the ice which is formed is entitled to it, and on 
the same principle that he who catches a fish in one of 
these rivers owns it. Wood v. Fowler, supra. 

Again, where lessees of ice-houses on the shore of a 
great pond scraped the snow from a portion of it, and 
then left it fora day and two nights in order that it 
might increase in thickness, it was held that they 
thereby acquired no such title thereto as would enable 
them to maintain an action of tort against one who 
cut holes through the ice for the purposes of fishing, 
and knew the purposes for which it was cleared and 
the usual manner of harvesting ice. Gray, C. J., said: 
“Atthe time of the acts of which the plaintiffs com- 
plain they had not cut any ice, nor were they engaged 
in cutting or otherwise in actual possession.’’ Rowell 
v. Doyle, 131 Mass. 474, 476. 

So in the very late case of People’s Jce Co. v. Daven- 
port, 149 Mass. 322, it was held that scraping the snow 
from about one-half of the ice of a great pond, and 
marking it off with stakes, and then suspending fur- 
ther active operations, give no such title as will enable 
the party to maintain trover against another who five 
days later cut and gathered the ice. Morton, C. J., 
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after reaffirming the previous cases decided by that 
court, said: ‘* The case is not like one of capturing 
animals fere nature, or of taking possession of derelict 
property. It is more analogous to the case of a tenant 
in common attempting to take possession of the com- 
mon estate, by staking it off, and thus excluding his 
co-tenants.” 

The latest decision which has come under our obser- 
vation is Brown v. Cunningham, decided by the Su- 
preme Court of Lowa in May, 1891, and reported in 48 
Northwestern Reporter, 1042. The government had 
meandered the shores of the unnavigable Wapsipini- 
con river, retaining title to the bed thereof when dis- 
posing of theadjacent lands. The plaintiff, not a ri- 
parian owner, obtained lawful access to the river, har- 
vested a large quantity of ice and cut and made prepa- 
rations for moving more, when he was enjoined at the 
suitof thedefendant. [nan action upon the injunc- 
tion bond, the court, after a learned discussion of the 
case both on principle and authority, rendered judg- 
ment against the defendant. Beck, C. J., said: ‘Any 
citizen who may lawfully go upon the stream may 
gather ice from it under the regulations prescribed by 
law. Heis entitled to the ice he prepares by his labor 
to be removed. It is plain that, if be cuts ice for trans- 
portation to his ice-house, another cannot rob him of 
his labors by carrying away his ice, and it is plain that 
when he makes preparations to use the ice upon a cer- 
tain part of the stream, prepures its surface for cut- 
ting, erects machinery to handle the ice, makes walks 
or ways for workmen, or in any other proper manner 
indicates the part of the stream which he occupies in 
his operations, which must be reasonable in extent 
and in all other respects, he hasa property right to the 
occupation of such locality during the ice season, and 
to the ice formed there,” and added that analogous 
rules were adopted by settlers and miners in every 
Territory in the Union. 

In this State, in an action on the case for the value 
of a two-horse team of a traveller upon the Penobscot 
river, drowned by breaking through the thin ice 
formed in a place from whict the thick ice had been 
removed by the defendant, Peters, C. J., by way of 
illustration, said: ‘‘The ice fields, after they have 
been staked, fenced and scraped, have so far become 
the property of the appropriator that an action would 
lie against one who disturbs his possession.” Wood- 
man v. Pitman, 79 Me. 456. 

The pond in question contains about thirty-two 
acres, and is therefore a “great pond.’’ The plaintiff 
was in possession of seventeen rods of the shore owned 
by his mother. In the fallof 1889 he duga ditch ex- 
tending several rods back from the pond, through 
which ice could be floated to the upland. On the 
night of January 27, 1890, commencing at 10 o'clock 
and finishing at 6 the next morning, the plaintiff run a 
line of stakes marked “ B. Ice Co.’’ from his land diag- 
onally across the pond, then covered by four inches of 
snow, and thence near to the shore, around one end of 
the pond, to his land, thereby inclosing some fifteen 
acres, or nearly one-half its surface. He owned a set 
of ice tools which he had not used since 1884, when he 
last cut ice, and his ice-houses were in a dilapidated 
condition. 

The defendant bad annually, for fifteen years, cut 
large quantities of ice, employing a large number of 
men and teams therefor, had and claimed possession 
of nearly all the accessible shore property except 
the seventeen rods in possession of the plaintiff, and 
had cut the ice on the same territory the season be- 
fore, and had commodious ice-houses. Late in the 
fall of 1889, but before the ice began to form, the de- 
fendant cut out and removed the lily pads which cov- 
ered much of the surface, and unless removed ren- 
dered the ice worthless; subsequently, as the rains 











fell, bored holes through the ice to let off the surface 
water, which otherwise injures the ice; scraped off the 
snow that had thus far fallen during the season, em- 
ploying several men therefor on January 13, 1890, sev- 
eral days before the erection of the plaintiff's stakes, 
in that business, and after the plaintiff left the ice, on 
the morning of January 28, 1890, the defendant’s em- 
ployees went upon the pond and commenced opposite 
the plaintifl’s ditch to scrape, fit and haul the ice. 
They were delayed by a storm several days, and fin- 
ished the fore part of February. 

After the defendant's employees had been at work 
a few hours the plaintiff served a notice in writing on 
the defendant of his staking out the territory de- 
scribed, therein forbidding meddling with his stakes, 
scraping the snow or cutting the ice inclosed, and de- 
claring the plaintiff's intention to cut the same, which 
the defendant ignored, but continued to cut and take 
away the ice, without any further action by the 
plaintiff. 

Now, assuming that this court intended by the few 
clauses quoted in Woodman v. Pitman, supra, to de- 
fine the acts essential to an appropriation of a field of 
ice, the plaintiff's acts, as above recited, fall far short 
of constituting him an appropriator. The only acts 
looking in that direction were his digging the ditch, 
his nocturnal erection of stakes and serving the writ- 
ten notice. He scraped no snow, he removed no lily 
pads, he ignored the surface water, made no prepara- 
tions whatever to cut the ice, though twelve to four- 
teen inches thick. No one prevented him or forbade 
him. 

We are of the opinion therefore that the action is 
not maintainable against the defendant who did 
proceed to cut without any molestation from any 
source. 

Plaintiff nonsuit. 


Perers, C. J., and WALTON, Emery, Foster and 
HASKELL, JJ., concurred. 


—— > — 


WILLS—CONSTRUCTION — RESIDUARY LEG- 
ACY—CHOSES IN ACTION. 


MAINE SUPREME JUDICIAL COURT, JAN 12, 1892. 


ANDREWS V. SCHOPPE. 


A testatrix, by the second item of her will, made a bequest to 
her niece in the language following: “*To my niece * * * 
I give all my housekeeping articles, including all my 
household furniture, beds and bedding, kitchen and table 
furnishing, books and pictures, all my wardrobe, and all 
other articles of personal property in the house, at the 
time of my death, belonging tome.” At the time of mak- 
ing the will and at the time of her decease the testatrix 
had four promissory notes, amounting to about $500. 
Held, that these notes did not pass to the niece by the 
foregoing clause, but became a part of the general assets 
of the estate, and went under the residuary clause to re- 
siduary legatees. 


A. W. Paine, for Ida H. Schoppe. 
H. Hudson, for residuary legatees. 


Foster, J. This bill in equity seeks the legal con- 
struction of the following clause in the last will and 
testament of Isabella G. Andrews, late of Bangor, de- 
ceased : 

“Ttem 2. To my niece, Mrs. Ida H. Schoppe, I give 
all my housekeeping articles, including all my house- 
hold furniture, beds and bedding, kitchen and table 
furnishings, books and pictures, all my wardrobe, and 
all other articles of personal property in the house at 
the time of my death, belonging to me, the same to be 
divided among friends and relatives of mine, includ- 
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ing herself, according to instructions which I may 
leave on my decease.” 

At the time of making the will, and at the time of 
her decease, the testatrix had four promissory notes, 
of the aggregate sum and value of about $500. 

The only question is whether these notes passed by 
the foregoing clause to Mrs. Schoppe, or became a part 
of the general assets of the estate, and went to residu- 
ary legatees under the residuary clause of the will. 

It has well been said that it is extremely difficult to 
construe one will by the light of decisions upon other 
wills framed in different language. Unless the words 
used are very similar, they are more likely to mislead, 
as was remarked by the lord chancellor in a recent 
English case, than to assist in coming to a correct con- 
clusion. There are however certain general rules that 
are applicable in the construction of all wills, and yet 
considerable discretion is required in their application 
to particular cases. One fundamental rule that may 
safely be applied in the construction of every will is 
the attainment of the testator’s intention. That in- 
tention is to be gathered, not only from the words of 
the particular devise, but from the whole will, from 
the relations of the testator to those whu are the ob- 
jects of his bounty, and from all the circumstances 
surrounding the testator. It is also a familiar rule of 
construction that the words of a will must receive their 
usual, ordinary and popular signification, technical 
words excepted, unless there is something in the con- 
text or subject-matter to indicate that the testator in- 
tended a different use of the terms employed. 

Applying these general principles to the case before 
us, we are satisfied that it was not the intention of the 
testatrix that Mrs. Schoppe should have the notes 
in question. 

No one for a moment will controvert the assertion 
of the learned counsel that the term ‘personal prop- 
erty,” in its broadest legal signification, includes every 
thing the subject of ownership, aside from lands and 
interest in lands, as goods, chattels, money, notes, 
bonds and choses in action. Inits ordinary and popu- 
lar use however it is oftentimes used in a more re- 
stricted sense, embracing goods and chattels only. And 
in a recent case the court said: ‘It is at least doubtful 
whether the term ‘ persona] property ’ is generally un- 
derstood to include money, notes and choses in ac- 
tion.”’ Bills v. Putnam, 64 N. H. 554, 561. 

But however this may be, the evident intention of 
the testatrix, as disclosed by the language of the will 
itself, taken in connection with this term, was that she 
understood and used the term “all other articles of 
personal property,’’ in its restricted sense. 

The reasons for this conclusion are apparent when 
we examine the connection in which the term is used. 

The language of the bequest is not simply and un- 
qualifiedly a gift of all her personal property, as much 
of the argument of counsel for Mrs. Schoppe would 
seem toimply. The court cannot sever those words 
from other portions of the clause, and give them a con- 
struction regardless of their connection with otherand 
important qualifying words. The bequest must be 
construed by taking the whole sentence under consid- 
eration, and from all the language employed, and not 
from a disjointed portion only. The language em- 
ployed by her is, ‘‘all my housekeeping articles, in- 
cluding all my household furniture, beds and bedding, 
kitchen and table furnishings, books and pictures, all 
my wardrobe,and all other articles or personal property 
in the house at the time of my death, belonging to me.” 

In ascertaining the real intention of a testator there 
isa rule applicable in the construction of wills, as well 
as of statutes, that where certain things are enumer- 
ated, and a more general description is coupled with 
the enumeration, that description is commonly under- 
stood to cover only things of a like kind with those 











enumerated. This is because it is presumed that the 
testator had only things of that kind in mind. Given 
v. Hilton, 95 U. 8. 591, 598; 1 Redf. Wills, *441; 1 Jarm. 
Wills, *751; Bills v. Putnam, 64 N. H. 554, 561. 

Accordingly, in Gibbs v. Lawrence, 7 Jur. (N. 8.) 137, 
the court held that a bequest of ‘“‘all and singular my 
household furniture, plate, linen, china, pictures and 
other goods, chattels and effects which shall be in, 
upon and about my dwelling-house and premises, at 
the time of my decease,’ did not include a sum of 
money found in the house. 

So in Benton v. Benton, 63 N. H. 289, the testator 
gave his wife ‘‘ every article of household furniture in 
and on said premises, including piano, books, miner- 
als, shells and curiosities, and every article of personal 
property in and about said homestead, or wherever 
found, belonging to my estate; ” also ‘*the dividends 
and income on all my railroad shares I may own at the 
time of my decease, and also the interest and income 
on all my government and other bonds which I may 
possess at the time of my decease;” and it was held 
that neither the money nor promissory notes of which 
the testator died possessed, nor the railroad shares or 
government bonds, passed by the will to the wife. The 
court say: ‘The rule ejusdem generis, so far as it aids 
in the construction of this will, forbids the construc- 
tion contended for by Mrs. Benton. Ordinarily it 
limits the meaning of general words to things of the 
same class as those enumerated under them. The tes- 
tator’s careful use of language in the disposition of his 
household goods and other chattels, probably of much 
less value than the money, bank share and notes, is 
strong evidence that he would not have left his inten- 
tion as to this portion of his estate [of the value of 
more than $5,000] to be inferred from such terms as 
‘every other article of personal property in and about 
said homestead, or wherever found.’ No satisfactory 
reason appears why be should mention books, miner- 
als, shells and curiosities, which would pass under the 
general description used, and omit to mention the bank 
share, money and notes.” 

A similar construction was adopted in Dole v. John- 
son, 3 Allen, 364, where the language of the bequest to 
the testator’s wife was, ‘‘all my household furniture, 
wearing apparel, and all the rest and residue of my 
personal property,’’ andthe court accordingly held that 
the case was one which properly called for the applica- 
tion of the rule, noscitur a sociis, and thus restricted 
the words “‘personal property” to chattels ejusden 
generis with those ennmerated; and that while the 
widow was entitled to the household furniture, wear- 
ing apparel and other personal property of like kind, 
she was not entitled to money, stocks, securities or 
evidences of debt. The court in alater case (Browne 
v. Cogswell, 5 Allen, 556), while admitting the correct- 
ness of this decision, admitted that the doctrine was 
carried as far as it could safely extend. 

But in astill later case, decided in the same court 
(Johnson v. Goss, 128 Mass. 433), the language of the 
bequest was ‘‘all my personal property, my household 
effects, horse and carriages, my life insurance’”’ in a 
certain company, three mortgages of real estate and 
certain bank stock; and to other persons were given 
large portions of his productive personal property. It 
was held by the court that the testator did not intend 
to use the words ‘‘all my personal property” in their 
ordinary sense, becanse he proceeds to give his wife 
and other legatees large portions of his personal prop- 
erty. Construing the term with the words immedi- 
ately following ‘“‘ my household effects, horse and car- 
riages,’’ the court say that his purpose was to describe 
property ejusdem generis, and that he used the adjec- 
tive ‘‘ personal ’’ as descriptive of chattels of personal 
use and convenience, not intending to include stocks, 
securities or other productive property. 
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In the late case of Bills v. Putnam, 64 N. H. 554, the 
bequest by a testatrix was to her two daughters, of all 
her “wearing apparel, household furniture and per- 
sonal property of every name, nature and description,”’ 
and the court held, in accordance with the rule we are 
discussing, that the testatrix understood and used the 
term “ personal property ’’ in its restricted sense. ‘‘If 
the language was intended to embrace every thing ex- 
cept real estate,’’ remarked the court, ‘‘the enumera- 
tion of the wearing apparel and household furniture 
was superfluous.”’ 

To the same effect was the case of Kendall v. Almy, 
2 Sum. 278, 293, where a firm made an assignment of 
“all the goods, wares, merchandise and personal prop- 
erty of every kind, and also all notes, books accounts 
and debts of every kind due. It was held that the 
words * personal property of every kind”’ in this con- 
nection signified visible, tangible property ejusdem 
generis, as goods, etc., and that an interest in contract 
would not pass. 

A.further multiplication of authorities in illustra- 
tion of the rule is unnecessary. In the same line might 
be cited Rawlins v. Jennings, 13 Ves. 39; Crichton v. 
Symes, 3 Atk. 61; Timewell v. Perkins, 2 id. 103; Cook 
v. Oukley, 1 P. Wms. 302; Porter v. Tournay, 3 Ves. 
311; Hotham v. Sutton, 15 id. 319; Allen’s Appeal, *81 
Penn. St. 302; Reginav. Cleworth, 4 Best & 8S. 928; 116 
E. C. L. 930; Cavendish v. Cavendish, 1 Brown Ch. 467; 
Hodgson v. Jex, 2 Ch. Div. 122. 

Now, in this case, the testatrix commences the de- 
scription of the property which it was her intention to 
dispose of by this clause with the use of the general 
term, ‘‘all my housekeeping articles.’’ The evident 
desire of the testatrix, as manifested from the language 
used, was to give her niece every thing which pertained 
to her household equipment, and which would render 
her home life and domestic duties more comfortable 
and agreeable. In furtherance of this purpose, she 
adds to the general description of her bequests the 
specification of what her general description includes, 
namely, all her “ household furniture, beds and bed- 
ding, kitchen and table furnishings, books and pic- 
tures, all my wardrobe, and all other articles of per- 
sonal property in the house at the time of my death, 
belonging to me.’’ These specific words of enumera- 
tion which the testatrix had used, and which precede 
the closing portion of the bequest, could not have 
added any thing to the scope of her bequest, if she in- 
tended this last clause to cover and pass her entire per- 
sonal property. If by the language, ‘all other articles 
of personal property,” she intended to embrace every 
thing which, in the broadest legal signification of the 
term, could be the subject of ownership in personal 
property, the enumeration of household articles, house- 
hold furniture, beds and bedding, kitchen and table 
furnishings, books and pictures and wardrobe, was en- 
tirely superfluous. These words, were we to adopt 
that understanding of herintention, would be mean- 
ingless and useless verbiage. If she had intended to 
give this niece her entire personal property in the 
house, in terms unrestricted, she might have easily 
said so without any specific enumeration. She would 
hardly have applied the term “ articles’? of personal 
property to promissory notes. Itis more reasonable 
and consistent to believe that by the expression “‘arti- 
cles of personal property in the house”? she had in 
mind that class of property which, in the same sen- 
tence, she had been enumerating—movable, tangible 
property—rather than money or choses in action. 

Not much force can be given to the fact that she 
spoke of the property as being in the house, so far as 
these notes are concerned. The authorities hold that 
choses in action differ from other personal property, in 
that they have no locality, but are considered as 
strictly following the person of the owner, and not as 


incident to or parcel of aparticular estate, locality or 
pertaining to any particular house. Thus in Fleming 
\. Brook, 1 Schoul. & L. 318, a bequest of all the testa- 
tor’s property, of whatsoever nature or kind the same 
may be, that should be found in his house, was held 
not to pass a bond and several bankers’ accountable re- 
ceipts for large sums of money, upon the ground that 
choses in action have no locality. The same was true 
in Moore v. Moore, 1 Brown Ch. 127, where it is ad- 
mitted that a devise by one of “all his goods’’ would 
pass a bond and extend to all personal estate, but that 
a limitation of “all his goods and chattels in Suffolk ” 
would not have passed a bond which was found in the 
testator’s house in Suffolk, for the reason already men- 
tioned. Penniman v. French, 17 Pick. 404; Saunders 
v. Weston, 74 Me. 85, 90; Hertford v. Lowther, 7 Beav. 
1; 2 Wms. Ex’rs, *1179, and cases cited. 

But basing our conclusion on other grounds, and 
taking the entire clause in which this bequest is made, 
it seems clear that the testatrix employed the expres- 
sion, *‘and all other articles of personal property in 
the house,”’ not in its broadest legal signification, but 
in the limited sense of ejusdem generis. 

Moreover this construction is strongly enforced by 
the fact that a pecuniary legacy of $900 is given to this 
same niece in the very next clause of the will. This 
circumstance of a pecuniary or specific legacy being 
given to the same or other parties, has commonly been 
considered as favoring the construction adopted in 
this case. 1 Jarm. Wills, *751; Rawlins v. Jennings, 
13 Ves. 39. Here the succeeding clause in this will 
gives a pecuniary legacy, not only to this niece, but 
also to the brother and sister of the testatrix. 

Our conclusion is that Mrs. Schoppe does not take 
the notes in question, but that they pass to the resid- 
uary legatees, it being admitted that the assets are suf- 
ficient to answer all the calls of the will. 

Decree accordingly. 





Peters, C. J., and Virerx, LipBpey, EMERY and 
WHITEHOUSE, JJ., concurred. 


—__>__— 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

DEFINITION—“ MANUFACTURING ” —-ELECTRICITY.— 
Electric light companies are ‘‘ manufacturing corpora- 
tions,’’ within section 1565 of the Code, authorizing the 
consolidation of manufacturing corporations. In view 
oftherapid development of electricity as a motive 
power, and considering the many phases in which 
questions pertaining to this power arise, we do not 
deem itamiss to decide the question now presented. 
The word ‘‘ manufacture’’ means the making of any 
thing by hand or artifice. Railroad Co. v. Fulgham, 91 
Ala. 555. Mr. Worcester’s Dictionary defines ‘* manu- 
facture’’ as ‘the process of making any thing by art, 
or of reducing materials intoa form fit for use by the 
hand or by machinery.” The definition that the word 
isgiven by the Century Dictionary is as follows: ‘The 
production of articles for use from raw or prepared 
materials by giving these materials new forms, quali- 
ties, properties or combinations, whether by hand la- 
bor or by machinery.’’. According to the above defi- 
nitions of the word “ manufacture,” we are con- 
strained to consider and declare an electric light 
company a manufacturing corporation to all intents 
and purposes. It is no answer to this argument to say 
that electricity exists in a state in nature, and that a 
corporation engaged in the electric light business col- 
lects or gathers such electricity. This does not fully 
or exactly express the process by which such corpora- 
tions are able to make, sell and deliver something use- 





fuland valuable. The electricity that exists in nature 





THE ALBANY LAW JOURNAL. 


299 





is of avery different guality from that produced by 
means of machinery. The business in which the elec- 
tric light company is engaged makes it necessary to in- 
vest large capital in the plant, and there is purchased 
and consumed coal and other materials to produce 
steam in order to furnish the power for the operation 
of the machinery. Then there is supplied and ope- 
rated a complicated system of machinery, like that 
commonly used in manufacturing establishments, such 
as boilers, engines, dynamos, shaftings, beltings, etc. ; 
and then, by means of wires, cables and lamps, the 
mysterious power generated by the machinery used 
from the materials furnished is transmitted, and lights 
the streets and private houses. But the electric cur- 
rents that produce these results cannot be said to be 
“the free gifts of nature, gathered from the air or the 
clouds.” It is the produce of capital and labor, ard in 
this respect cannot be distinguished from ordinary 
manufacturing operations. The collection, storage, 
preparation for market and the transportation of ice, 
as found in nature, is not manufacturing, but the pro- 
duction of ice by artificial means is. People v. Ice Co., 
99 N. Y. 181. As well say that a gas company, organ- 
ized under the corporation laws, is not a mainufactur- 
ing corporation. Both gas and the electricity gene- 
rated are the result of artifice. Their purpose is the 
same and their transmission isin a similar manner— 
the one by pipes and the other by wires. It has been 
expressly decided that a gas company is a manufactur- 
ing corporation. Nassau Gas-Light Co. v. Brooklyn, 
89 N. Y. 409. When it is attempted to establish the 
proposition that the gas which lights one room is a 
manufactured produce, and the electricity which lights 
another is not, one is obliged to rely more on the defi- 
nition of terms and the distinctions of scientists than 
the actual, practical processes and productions by 
means of which results in all respects, or at least sub- 
stantially the same, are produced. When we take into 
consideration that the electricity now used and applied 
in the ordinary business of life is essentially the pro- 
duct of skill and labor, we can find no difficulty in 
reaching the conclusion that a corporation engaged in 
generating, storing, transmitting and selling such elec- 
tricity, to be used for lighting purposes, is a manufac- 
turing corporation. In reaching this conclusion we 
are not without precedent. The very point we have 
in hand was ably considered in the case of People v. 
Wemple, 129 N. Y. 543. In that case the Court of Ap- 
peals of New York were unanimous in the opinion that 
the electric light company was a manufacturing corpo- 
ration. Ala. Sup. Ct., June 21, 1892. Beggs v. Edison 
Electric, etc., Co. Opinion by Stone, C. J. 


EVIDENCE—OTHER ACCIDENTS.—In an action for 
personal injuries caused by defendant’s negligence, the 
only question was whether a locomotive engine, which 
moved without human agency, and caused the injury, 
was in good repair atthe time. Held, that evidence 
was inadmissible to show that other engines, steamed 
up, have moved without human agency, and independ- 
ent of any defect discoverable by the witness. We 
think the ruling of the District Court was correct, and 
was not in conflict with the case of District of Colum- 
bia v. Armes, 107 U. S. 524, as contended by counsel 
forappellant. That was a case to recover damages for 
injuries from a fall, caused by a defective sidewalk in 
the city of Washington. The sidewalk had been left 
in an unguarded and dangerous condition, and the 
court held that the plaintiff might show that while it 
was in that condition other like accidents had oc- 
curred at the same place, for the reason that it tended 
to show the dangerous character of the place, and that 
from the publicity necessarily given such accidents, i 
tended also to show that the city authorities had no- 
tice of the dangerous character of the locality. If tes- 
timony however had beeu offered that other people 





had fallen on other sidewalks in the city, we think the 
court would not have held it admissible. If the court 
had admitted evidence in the present case that other 
engines, at other times, had started without any appar- 
ent cause, it would have tended to introduce collateral 
issues, and mislead the jury, and draw their minds 
away from the matter directly in issue before them. 
Utah Sup. Ct., Sept. 1, 1892. Hurd v. Union Pac. Ry. 
Co. Opinion by Anderson, J. 


NEGLIGENCE — BLASTING — QUESTION FOR JURY.— 
Where a person is blasting on his own land, and the 
locality is not such as to render the blasting a nuisance 
and unlawful, he is not liable for injuries caused by 
rock thrown from the blast, unless he has been negii- 
gent in blasting. The only evidence was that the rock, 
if it came from the appellants’ works, was thrown hor- 
izontally between uine hundred and forty and one 
thousand two hundred feet. If there had been facts 
before the jury to warrant the court to instruct as to 
nuisances, and that an unlawful use of explosives 
might be found, then the conclusive presumption 
would have arisen against the appellants if they cast 
the rock. But neither the complaint nor the evidence 
claim or pretend to show that it was unreasonable for 
the appellants to use the blasting powder in the place 
they used it, and for the accomplishment of the work 
they were doing. Indeed from the point whence re- 
spondent’s witnesses say this rock came, it was nearly 
or quite four hundred feet to the line of appellants’ 
own premises, at the point nearest the house of 
Klepsch. Negligence was therefore made the basis of 
the action in the complaint, negligence had to be 
proven, and the jury should have been permitted to 
say whether there was negligence or not. The appel- 
lants conceded at the trial that the mere fact that the 
rock was blown to so great a distance, aud off the ap- 
pellants’ premises, might be takenas prima facie evi- 
dence of negligence in the management of the blast, 
which, if not rebutted, would be sufficient to sustain 
averdict. This concession was made under protest, 
and appellants do not now admit it to be good law. 
But we think that it should be the law of such cases, 
where the agency used is of a nature so dangerous, and 
where every trace of the material used and the meth- 
ods employed are usually blown out of sight, and be- 
yond ai) possibility of proof, except by witnesses who 
will be naturally unwilling if not hostile. Respondent 
has cited us tothe leading English case of Rylands v. 
Fletcher, L. R., 3 H. L., 330, which is reported in full 
in 1 Thompson on Negligence, 2, and strenuously ar- 
gues for its adoption asthe rule of decision in this 
case. Rylands v. Fletcher is not an old case at all. It 
was finally decided in 1868, and there are many cases 
in this country of equal importance, which hold other- 
wise, and are of eurlier as well as later date. The prin- 
ciple there announced was that ‘the person who for 
his own purposes brings on his land, and collects and 
keeps there, any thing likely to do mischief if it es- 
capes, must keep it at his peri], and if he does not do so 
is answerable for all the damages which are the natural 
consequences of its escape, and although harmless to 
others so long as it is confined to his own property, 
will be obliged to make good the damages which ensue 
if he does not succeed in so confining it.’”’ That was 
an application to the storage of water of the same rule 
of liability to which owners of live animals are sub- 
jected upon their escape, which is a rule never adopted 
in this country as applied to inanimate property. On 
the contrary, with few exceptions, in America if one 
builds adam upon his own premises, and thereby ac- 
cumulates water for his own benefit, or if he brings 
water upon his premises into a reservoir, in case the 
dam or reservoir gives away and the land of his neigh- 
bor is flooded, he is not liable for damage without 
proof of some fault or negligence ou his part. Pixley 
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v. Clark, 35 N. Y. 520; Sheldon v. Sherman, 42 id. 484; 
Gould Waters, §§ 296-298; Wood Nuis., p. 134. The 
same principle was the basis of the decision in the case 
of « fire set out by a railroad locomotive in Railroad 
Co. v. Farrington, 1 Wash. St. 202. But there is also 
cited to usa line of blasting cases where negligence 
was presumed, and the defendants were not allowed 
to show due care in the manner of conducting the ope- 
rations. These are Hay v. Cohoes Co.,2 N. Y. 159; 
Tremain v. Cohoes Co., id. 163; Wright v. Compton, 
53 Ind. 337; Carman v. Railroad Co., 4 Ohio St. 399; 
Railway Co. v. Kagles, 9 Colo. 544. But one of these 
(Wright v. Compton) was for injuries to the person; 
all the others were for injuries to real property from 


casting rocks and carth thereon. All of the subsequent | 


ones cite the Cohoes Cases with approval. But the 
New York Court of Appeals has limited those cases 
which were decided upon a literal construction of the 
maxim sic utere tuo ut alienum nonledas. In Losee 
v. Buchanan, 51 N. Y. 476, it was said that ‘‘ the dam- 
age in the Cohoes Cases was the necessary consequence 
of just what the defendant was doing; ”’ that is, it was 
no accident, which is none the less an accident because 
it comes from negligence, which is not willful or ma- 
licious; and in Hay v. Cohoes Co., even, the decision 
was put upon the basis of nuisance, thus: “A man 
may prosecute such business as he chooses upon his 
premises, but he cannot erect a nuisance to the annoy- 
ance of the adjoining proprietor.” ** No one questions 
that the improvement contemplated by the defendants 
upon their own premises (i. e., a canal) was proper and 
lawful. The means (blasting at that place) by which 
it was prosecuted was illegal notwithstanding.”’ Car- 
man v. Railroad Co. was also decided on the ground of 
nuisance, the court saying that there was no proof 
“that the injury was not the unavoidable consequence 
of blasting in that particular locality.” In Railway Co. 
v. Eagles the judgment was sustained because the acts 
complained of were the natural and probable results of 
blasting atthe locality. Wright v. Compton was a per- 
soual damage case, the plaintiff having been injured by 
rocks blasted from a quarry near a public highway. 
The dicta of the decision show a misapprehension of 
the Cohoes Cases, though the decision was right, be- 
cause the question of liability was left to hinge on 
whether warning had been given of the impending 
blast at a place where to blast at all was a nuisance. 
So in St. Peter v. Denison, 58 N. Y. 416, where the 
blasting was so close that each time a blast was set off 
it was the habit of the blasters to give notice, but there 
was 2 failure to notify plaintiff in the particular in- 
stance, and he was injured by the fall of a quantity of 
frozen earth. This was another case where the 
natural and probable consequence of the blasting at 
that place was to throw the earth upon plaintiff's land, 
and injure him personally, unless he were warned. 
Losee v. Buchanan, 51 N. Y. 476, contains a thorough 
and exhaustive review of these and other cases as ap- 
plied to stationary boiler explosions, with the conclu- 
sion that the question of liability depended on the 
finding of negligence as a fact, and as applicable to 
this case the rule is laid down more strongly still in 
Heeg v. Licht, 80 N. Y. 579, where one who con- 
structed a powder magazine on his premises was sued 
for damages to real property accruing from an explo- 
sion of the powder in store. The material facts of that 
case are made clear only by reference to the report in 
16 Hun, 257. The plaintiff requested the court to 
charge “that the powder magazine was dangerous in 
itself to plaintiff and his property, and was a private 
nuisauce, and the defendant liable to the plaintiff 
whether it was carelessly kept or not.’”? This the court 
refused, and did charge that the jury must find for the 
defendant, unless they found he carelessly and negli- 
gently kept the gunpowder on his premises. The Gen- 








eral Term of the Supreme Court affirmed this action, 
but the Court of Appeals reversed on the ground that, 
while the request to charge was too broad, the charge 
given was too limited, and directed that on the new 
trial the danger arising from the locality where the 
powder was kept should be submitted to the jury; 
that is, whether the place of storage was such as to 
make the keeping of powder there a private nuisance. 
See Hunter v. Farren, 127 Mass. 481; Wood Nuis., 
§ 140. We hold therefore that in this case, as the blast- 
ing is not claimed to have been unlawful, the liability 
of the appellants depended upon whether they were 
negligent or not, to prove which, under the circum- 
stances, the fact of the injury was sufficient prima 
facie evidence, but that they should have been per- 
mitted to show due care on their part, and that the 
question of their negligence was forthe jury. Wash. 
Sup. Ct., June 23, 1892. Klepsch v. Donald. Opinion 
by Stiles, J. ‘ 
—_——- + 
GENESIS OF LEGAL JOKES. 
It was an ancient legal wag, 
To whom approached a youth, 
Attracted by his bulging bag 
And air of modest truth. 
Quoth he, “‘ I'm on the Sunday Sun, 
In charge of legal news, 
And now and then a little fun 
Our readers won't refuse. 


‘* Some good, fresh stories, if you please, 
About the legal giants, 
Their ways, their wit, their heavy fees, 
Their selling out their clients.” 


That wicked ancient then began, 
With epitaphs and jokes 

Far back as human memory ran 
To stuff newspaper folks. 


To chestnuts from the centuries back 
Too far for youthful view, 

He tacked the names of Jere Black 
And Chauncey M. Depew. 


Jo Miller and Sir Matthew Hale 
Provided epitaph 

And jests to make the moderns rail 
And shallow fools to laugh. 


To Marshall, Webster, Lincoln, Choate, 
He fastens mouldy lies, 

And what his memory fails to note, 
Invention shrewd supplies. 


He seems a very monstrous fable 
To history to prefer; 

On fighting lawyers to be able 
To stick some chestnut-Burr. 


That youth wore several pencils out, 
And filled a bulky book; 

He swallowed all without a doubt, 
And with a gosling look. 


Two columns in the Sun, or more, 
Fruit of this plot to vex, he 
Prepared to cause the world to roar, 
And fall in apoplexy. 
“ He'll lose his place, that greenhorn ——!” 
So thought that legal fraud; 
* Was ever any thing so rank?” 
He smiled both long and loud. 


On Friday next again they met — 
The ancient and the bore — 
‘* They liked that lot first-rate; please let 
Me have a column more!” 


That lawyer straightway tumbled down; 
His end was sudden, very, 
And sad, because that foolish clown 
Wrote his obituary! 
—Irving Browne, in The Green Bay. 
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CURRENT TOPICS. 


FTER three years’ service the Second Division of 
the Court of Appeals has been mustered out, 
and the judges have been remanded to their original 
places on the bench of the Supreme Court. Unless 
they shall be reconvened on the ultimate bench this 
will solve the difficulty about a lack of Supreme 
Court justices, except perhaps in the first depart- 
ment, and render unadvisable the adoption of the 
proposed constitutional amendment for increasing 
the number of those justices. It is reported that 
the causes accumulated on the calendar of the Court 
of Appeals now number about five hundred and 
seventy, and this would indicate that the original 
court will be deemed equal to the work in that 
court, at least for the present. The Second Divis- 
ion deserves many and hearty words of praise for 
the manner in which it has performed the work in 
question. It has disposed of a great number of 
causes—above seventeen hundred, we believe—with 
remarkable promptness, and we think with unques- 
tioned intelligence and fairness. The Second Di- 
vision was not universally acceptable to the bar as a 
measure for dispatching the accumulated causes, but 
we have heard no complaint of the quality of the 
work, and believe that it has won acceptance in all 
quarters. It is safe to say that its work has been 
superior to that of the old Commission of Appeals. 
We hope however never to hear of another Second 
Division constituted in this way, but rather for a 
permanent addition to the number of judges, and 
this addition could very discreetly be made, at least 
in part, from those judges who have had the ex- 
perience of the last three years in this class of 
business. 


The nominations for chief judge of the Court of 
Appeals are of considerable importance to the pub- 


lic and professional interests. The candidates 
should be selected from the present bench. In that 
case the evident nominees would be the acting 
chief judge, Earl, and Judge Andrews. But it is 
said that Judge Earl, who is acting as chief to fill 
the temporary vacancy caused by the death of Chief 
Judge Ruger, does not desire the nomination, hav- 
ing recently been re-elected as associate judge, and 
having only a very few years before the limitation 
of age will attach. Judge Andrews is the single 
surviving member of the court as constituted in 
1870, and it would be a graceful and deserved com- 
pliment, or rather tribute, if both parties would 
unite on him. There have been several precedents 
for this course in this court, and in this instance, as 
in that of Judge Rapallo, the State would be gainer 
by the repetition. It would hardly be gracious or 
just to set a chief from the ranks of the profession, 
outside this bench, over these experienced and ap- 
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proved judges, and most outsiders would hesitate 
to assume the position. Judge Andrews unites the 
highest judicial and the purest and most attractive 
personal qualities, and it is safe to say that he has 
not an enemy, so calmly and evenly has he adminis- 
tered justice in his post for twenty-two years. The 
Democrats by uniting on him would lose none of 
the imagined advantages attaching to party pre- 
ponderance in the court. But if they should 
feel that they ought to run a Democratic candidate, 
they could make no nomination so fitting and so 
generally acceptable as that of Judge Peckham, who 
has earned a distinguished reputation for himself, 
and has every quality to recommend him. It gives 
us unusual pleasure to be able to speak thus of him, 
for our prepossessions were against his transfer from 
the Circuit to the Appellate bench, and even now 
we regret that the public have not more judges like 
him on the Circuit. So the ALBANy Law JoURNAL 
may sum up its preferences, which it believes to be 
shared by many lawyers, in the following order: 
First, Judge Andrews; second, Chief Judge Earl; 
third, Judge Peckham; and outside their names it 
seems neither necessary nor advisable to look. 

In the person of George F. Comstock, whose 
death occurred last week, passed away the most 
learned of New York lawyers since Charles O’Conor 
and Nicholas Hill. It may be doubted whether he 
had judgment and practiced discrimination com- 
mensurate with his prodigious learning. His mind 
was surprisingly acute, and he raised refined dis- 
tinctions sometimes which the strong sense of other 
judges would have brushed aside. His intellect 
was over-technical. But of the vast learning and 
the astounding amount of labor which he bestowed 
on an important cause, either on the bench or at the 
bar, there can be no question. The books are full 
of monuments to his powers, and his name is better 
known, in certain branches of the law, outside this 
State than that of any judge of recent times. The 
writer of these lines wrote of this great lawyer in 
The Green Bag, for July, 1890, as follows: 

“* Judge Comstock’s profound Jearning and brilliant 
intellect have probably caused him generally to be re- 
garded as the ablest of the judges who graced this 
bench during the first period. He was elected in 1856 
to fill the vacancy made by the resignation of Judge 
Ruggles, and became the chief in 1860, and so contin- 
ued until the expiration of his term in 1861. He thus 
sat in the court only five years, but he left an indelible 
impress upon the jurisprudence of the State and the 
country. There have been judges regarded as ‘safer,’ 
perhaps as ‘sounder,’ but there can be no question 
about his intellectual pre-eminence, his marvellous re- 
search, his subtle discrimination, his dialectic skill, 
his freedom from bondage to precedents, his boldness 
and originality. He bas been called an iconoclast and 
accused of overturning ancient law to an unprece- 
dented and dangerous extent. But like Judge Allen 
he seems to have had the ability to enforce his views 
upon his associates—men of no mean powers—in an 
unanswerable manner. It is probable that during his 
short incumbency he has pronounced more great and 
important and widely-influential opinions than any 
other judge who has ever sat in the court forany length 
of time, which have made him famous in every State 
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of theUnion and on the other side of the ocean. To sub- 
stantiate this statement it is only necessary to cite the 
Wynehamer Case, 13 N. Y. 378; Downing v. Marshall, 
23 id. 366, on charitable trusts; Bissell v. Michigan, etc., 
R. Co., 22N. Y. 258, on the liability of a corporation 
fora personal injury in an act ultra vires; Storrs v. 
City of Utica, 17 N. Y. 104, on the responsibility of a 
city for an injury by an unguarded excavation in a 
city; Condit v. Baldwin, 21 N. Y. 219 (dissenting), on 
usury by agent; Marshall v. Moseley, 21 N. Y. 280, on 
apportionment of rent falling due after termination of 
life estate; Mallory v. Gillett, 21 N. Y. 412, on the stat- 
ute of frauds, oral promise to pay the debt of another; 
Curtis v. Leavitt, 15 N. Y. 9, ontrusts; Matter of Rec- 
iprocity Bank, 22 N. Y.9, on power to alter or repeal 
bank charter; Merritt v. Todd, 23 N. Y. 28, on demand 
of payment of a demand note on interest to hold in- 
dorser; People v. Commissioners, 23 N. Y. 192 (dissent- 
ing), on taxation of stock of the Federal debt; People 
v. Commissioners, 23 N. Y. 224, on taxation of person- 
alty out of the State; Beekmanv. Bonsor, 23 N. Y. 298, 
on charitable uses. The list might be extended indefi- 
nitely, but enough have been cited to give an idea of 
the scope and quality of his work. Some idea of the 
labor which he bestowed upon these wonderful opin- 
ions may be gained from the information that he spent 
an entire vacation on the Bissell Case. Before he went 
on the bench Judge Comstock had a wide reputation 
asan advocate, and was retained in the most impor- 
tant business, and since he left the bench he has been 
in active practice at Syracuse, and enguged in great 
and laborious causes, as for example in the Sharp 
Case. Heis still practicing at the age of more than 
eighty years."’ 

Judge Comstock was a man of very singular and 
striking appearance. His head was small, his face 
was extremely unintellectual, his chin especially 
weak and retreating. He was very tall and very 
thin and walked with a pomposity that was almost 
grotesque. His dignity was appalling; he smoked 
a cigar with an air of condescension mingled with 
that appropriate to the performance of a religious 
function. He was a poor speaker, his voice thin 
and unimpressive, his manner devoid of grace or 
power. Despite these personal disadvantages he 
held the attention of the bench and bar by the 
sheer force and brilliancy of his logical exhibitions, 


Under the title, ‘‘ Belief in the Preternatural and 
its Effect upon Dispositions of Property,” Mr. Arde- 
mas Stewart is writing an extremely interesting 


series of articles in the American Law Register. He 
treats at considerable length the question of the 
effect of a testator’s belief in spiritualism upon his 
will. From Denson v. Beazley, 34 Tex. 191, he 
quotes: ‘‘If the true test of the absence or presence 
of insanity is the absence or presence of delusion, 
then insanity and delusion become the same thing; 
or at least are no more than different terms used to 
designate the same condition of mind. Tried by 
such a metaphysical or psychological test, Emanuel 
Swedenborg, John Wesley, Martin Luther, Joan of 
Arc, Joseph Addison, and the author of Rasselas, 
Napoleon Bonaparte, and hundreds more of the 
greatest and soundest minds which ever existed on 
earth, must be declared insane. For each of these 
stoutly maintained what men of the present day 
would declare delusions.” From Thompson v. 





Quimby, 2 Bradf. 449, he quotes: ‘‘ From the visits 
of the angel to Lot, and others of the patriarchs 
(without referring to the scenes in the garden of 
Eden), down to this time when the spirits, like 
Poe’s stately midnight raven, come gently rapping, 
rapping at the chamber doors of modern mediums, 
some of whom are eminent persons, the world, 
Pagan, Jewish and Christian, have, to a greater or 
less extent, believed in spiritual existences, some 
being good and some evil, which have maintained a 
connection with and manifested their powers through 
human beings — in the case of the witch of Endor 
to even raising the dead.” He gives an entertain- 
ing account of the case of Lyon v. Home, L. R., 6 
Eq. 653, one of the most extraordinary instances of 
imposture in modern times, and which, we sus- 
pect, may have afforded the original hint for 
Besant’s amusing novel, ‘‘ Herr Paulus; his Rise, his 
Greatness and his Fall.” This was a suit to set aside 
transfers of stock and a mortgage, of the yalue of 
£60,000, made by a childless widow, above seventy 
years of age, to a spiritualistic medium of the male 
sex, who persuaded the plaintiff to execute the 
transfers under the influence of communications 
which he pretended to have received from the spirit 
of her dead husband, indicated by rappings, and 
which informed the widow that the spirit loved the 
defendant and that he was his son, and charged her 
to make him hers. The widow appears to have 
been superstitious, credulous and affectionate; also 
ignorant, for she spoke of the defendant’s aristo- 
cratic friends as ‘“‘them high folks.” She even at 
one time ‘‘contemplated the possibility of warmer 
relations” than the parental and filial. At one time 
he offered to return to her a check of £50 which she 
had given him, but finally consented to keep it, as 
reluctantly as Cesar took the kingly crown upon the 
Lupercal. He finally took her name instead of her 
taking his. She put her arm around his neck and 
fondled him while the parchments were being read. 
The heavenly voice kept urging her to love Charles. 
She had always had a vision of a son like this with 
golden hair, and she furnished this one with a very 
costly halo of solid gold. On one occasion when 
£24,000 were transferred to him ‘‘there were no 
manifestations,” swore the defendant, but on their 
way to the city in a cab ‘‘the plaintiff sat very near 
me, with my hands in hers, under her shawl, all the 
way to the city,” and she spoke of the conjuror at 
the broker’s office as her adopted son. ‘ This, 
without more,” says the vice chancellor, ‘‘ is in my 
judgment enough to throw upon the defendant the 
onus of proving that plaintiff's acts were the pure, 
voluntary, well-understood acts of her mind, unaf- 
fected by the least spark of imposition or undue in- 
fluence, or as Lord Eldon has expressed it, ‘acts 
of rational consideration, of pure volition, uninflu- 
enced.’” The vice chancellor winds up by saying: 
‘*The system, as presented by the evidence, is mis- 
chievous nonsense, well calculated, on the one hand, 
to delude the vain, the weak, the foolish and the 
superstitious; and on the other to assist the projects 
of the needy and the adventurers; and lastly, that 
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beyond all doubt there is plain law enough and 
plain sense enough to forbid and prevent the reten- 
tion of acquisitions such as these by any medium, 
whether with or without a strange gift; and that 
this should be so is of public concern, and to use 
the words of Lord Hardwicke, ‘of the highest pub- 
lic utility.” Home was undoubtedly the ablest 
conjurer since Cagliostro. 


NOTES OF CASES. 


HE case of Scott v. Snyder Dynamite Projectile 
0o., Limited, 67 L. T. Rep. (N. 8.) 104, will 

be of interest to military men in this country. The 
prospectus of a company which was issued in Feb- 
ruary, 1889, contained statements to the following 
effect: (1) That the company was formed for the 
purpose of purchasing patent rights of a most for- 
midable projectile, the invention of S.; (2) that the 
projectile contained a charge of dynamite or other 
high explosive, which had ‘‘been fired with safety 
from rifled, smooth-bored, muzzle and breech-load- 
ing guns with a full charge of gunpowder;” that 
there was no necessity for any alteration of the 
guns or of the charge of powder; and that the pro- 
jectile was destined to play an important part in 
naval and military operations; (3) that ‘‘ the experi- 
mental firing last summer demonstrated the practi- 
cability and utility of the invention, and attracted 
the attention of the military authorities of several 
foreign countries as well as our own; and at the 
earnest solicitation of the senate military committee, 
and the representatives of several foreign gov- 
ernments, further experiments were made on the 
Potomac. The results were astonishing, and showed 
the invention to be all the inventor claimed for it.” 
— The Independent Journal, New York. The facts 
were that as to (1) no patent was in existence at the 
date of the issue of the prospectus. A provisional 
specification had been granted on the 7th of De- 
cember, 1888, to 8. for his invention, and this had 
ripened into a patent on the 29th of June, 1889. 
As to (2) and (9) ‘* the experimental firing ” referred 
to had taken place in America some four years be- 
fore the date of the prospectus, and in respect of a 
different patent. At one of these American trials 
the experiments had resulted in nothing but dis- 
aster, two guns having been destroyed by the pro- 
jectile bursting in the bore, and the trials on the 
Potomac were only partially successful. At a sub- 
sequent trial in Wales, after the commencement of 
the action, it had been proved that dynamite shells 
could be fired out of a gun with ordinary service 
charges of powder without bursting the gun. The 
plaintiff having agreed to take shares on the faith 
of the statements in the prospectus, brought an 
action for rescission of his contract on the ground 
of misrepresentation and concealment of facts. 
Held, that the plaintiff was entitled to the relief 
sought. Lord Coleridge, C. J., said: ‘‘In this case 
Tam of opinion that Smith, L. J., was quite right 
in the conclusion at which he arrived. I will ab- 








stain from saying any thing against the projectile 
itself. The invention may be of the greatest value 
for aught I know, but the question is whether the 
prospectus is not drawn in such a way as to be mis- 
leading to intending investors. Mr. Jenkins has 
said all that could be said on behalf of his clients, 
and has said it well; but the question only comes to 
this, whether this document is a candid and honest, 
in the sense of being a straightforward, prospectus. 
In determining this question, I, like the learned 
judge in the court below, adopt as a canon of 
construction the language of Lord Chelmsford in 
the House of Lords in the case of the Directors of 
the Central Railway Company of Venezuela v. Kisch, 
16 L. T. Rep. (N. 8.) 500; L. R., 2 E. & I. App. 99, 
113, and judging this prospectus by those principles 
this appeal must fail. No one looking at this pros- 
pectus can doubt that the company has, or are in 
the process of acquiring, an existing patent right. 
Whether it is valuable or not, what is referred to in 
the prospectus is something in esse. No doubt it is 
not necessary that every technicality vesting the 
patent in the vendor or the company should have 
been complied with. But that the right is a right 
having an actual existence cannot be doubted by 
any reasonable person who reads this prospectus, 
The true meaning of the prospectus is that the in. 
vention is the subject-matter of a patent, and that 
the patent is a good and valid one. Even assum- 
ing that there can be any doubt as to the meaning 
of the prospectus taken alone, the memorandum of 
association which is published with it makes the 
matter clear. If that is the fair construction of the 
prospectus it is in the highest degree misleading. 
This is not like the case of Derry v. Peek, 61 L. T. 
Rep. (N. 8.) 265; 14 App. Cas. 337, in which fraud 
was imputed to directors, but is a case against the 
company for rescission of contract. The prospectus 
suggests what is not true, and the plaintiff is en- 
titled to the relief which he seeks.” Lindley, L. 
J., said: ‘I am of the same opinion. The pros- 
pectus is catchy and misleading in nine-tenths of 
its paragraphs. It suggests that the company has 
acquired an existing patent, though it is possible, 
by subjecting it to a microscopic examination, to 
say that that is not what is really meant. Like the 
well-known introduction to the ‘ Ingoldsby Legends,’ 
it appears to say a great deal while not saying any 
thing. It is a fraudulent prospectus.” Lopes, L. 
J., said: ‘‘I also concur, Suppose the truth had 
been told in the prospectus — viz., that the company 
had not any patent for their invention, but only a 
provisional specification —can it be doubted but 
that intending investors would have declined to 
take shares ?” 


In Wright v. Sherman, Supreme Court of South 
Dakota, September 7, 1892, it was held that the lien 
of a chattel mortgage properly filed is paramount to 
that of an agister for subsequently pasturing the 
mortgaged stock, unless it is shown that the mort- 
gagee consented, either expressly or impliedly, that 
such stock might be so pastured and subjected to 
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such lien, and the fact that the mortgagor retains 
possession of the mortgaged property is not of itself 
proof of such consent. The court said: ‘‘ The com- 
mon-law lien of the innkeeper on the baggage of his 
guest is justified on the ground that he is under 
obligation to receive and provide for such guest, 
but the innkeeper has no lien upon baggage brought 
by his guest if he knows that such baggage does 
not belong to the guest — that he has no right to 
subject it to such lien. Johnson v. Hill, 3 Starkie, 
172; Broadwood v. Granara, 10 Exch. 417; @rin- 
nell v. Cook, 3 Hill (N. Y.), 485. And so the arti- 
ficer’s lien rests upon the fact that his skill and 
labor have imparted an additional value to the 
chattel upon which the lien is claimed. But the 
case of an agistment does not fall within that prin- 
ciple, and so the agister has no lien at common law, 
and this is the very reason given for the absence at 
common law of an agister’s lien. Jackson v. Cum- 
mins, 5 Mees. & Wels. 342; Wallace v. Woodgate, 1 
Car. & P. 575. But in every case where the work- 
man’s lien has been held superior to the interest of 
another prior in point of time, it has been placed 
upon the ground that the circumstances justified 
the inference that the one in possession had an im- 
plied agency to subject the property to such lien. 
We think it could be sustained upon no other 
ground, Hiscox v. Greenwood, 4 Esp. 174; Ham- 
mond v. Danielson, 126 Mass. 294; White v. Smith, 
44.N. J. Law, 105; Hollingsworth v. Dow, 19 Pick. 
228; Clark v. Hale, 34 Conn. 398; Kirtley v. Mor- 
ris, 43 Mo. App. 144; Meyer v. Berlandi, 39 Miun. 
438. And soashipwright may have a lien as against 
a prior mortgage for repairs upon a vessel, but this 
is both upon the ground that such repairs enhance 
the value of the ship, and the further, and it seems 
to us the better, ground, that it was presumably the 
intention of all parties that the vessel should be kept 
in a proper state of repairs to continue its earning 
capacity, and so the party in immediate possession 
may fairly be presumed to have authority to order 
such repairs. Williams v. Allsup, 10 C. B. (N. S.) 
417; Scott v. Delahunt, 5 Lans. 372. It appears 
from the record that the mortgagors were themselves 
farmers and stockraisers. In the absence of any 
suggestion to the contrary the inference is a fair 
one that the mortgage was given and taken with 
the understanding that the mortgagors should keep 
and look after the mortgaged stock according to 
the well-known custom in such cases, at their own 
expense, and not at the expense of the stock or the 
mortgagee. Right here we quote from the opinion 
of the court in Lowes v. Newcomb (Mass.), 15 N. E. 
Rep. 125, where the same question was presented as 
in this case: ‘It should be kept in mind that the 
purpose of a mortgage is to furnish security, and 
that the property is usually left with the mortgagor 
for his convenience, with an understanding that 
nothing shall be done or permitted by him to im- 
pair the security. An agreement which will defeat 
the purpose of the transaction should not be infer- 
red or implied against a mortgage without cogent 
evidence. A mortgage of horses given to secure the 





performance of an act in the distant future is worth- 
less if the mortgagor may create a lien upon them 
by putting them out to be boarded.’ The statute 
under which the above case was decided provided 
that ‘persons having proper charges due them for 
pasturing, boarding or keeping horses or other 
domestic animals brought to their premises, or 
placed in their care by or with the consent of the 
owners thereof, shall havea lien,’ ete. It was held that 
the mortgage lien was superior, Many of the States 
have statutes giving liens to agisters, but they are 
so dissimilar in terms that few of the cases can 
safely be used as authorities, except as to the princi. 
ples involved. Sargent v. Usher, 55 N. H. 287, 
came up under the following statute: ‘Any person 
to whom any horses, cattle, sheep or other domestic 
animals shall be intrusted to be pastured or boarded 
shall have a lien thereon for all proper charges due 
for such pasturing or board, until the same shal) 
be paid or tendered.’ It was held that an agister to 
whom was intrusted for keeping, by the mortgagor, 
mortgaged horses, acquired no lien on them superioi 
to that of a prior recorded mortgage, but that the 
lien of the mortgage would prevail. In Indiana, 
under a statute providing that ‘the keepers o{ 
livery stables, and all others engaged in feeding 
horses, cattle and hogs and other live stock, shal 
have a lien upon such property for the feed and care 
bestowed by them upon the same,’ etc., such lien is 
held inferior to that of a chattel mortgage pre- 
viously made and recorded. Hanch v. Ripley, 127 
Ind. 151. And so in Michigan, under a statute giv- 
ing a mechanic a lien for the value of his labor and 
skill, and authorizing him to retain possession of 
any article to which such labor and skill had been 
applied until such charges were paid, it was held 
that such lien was subordinate to that of a prior 
chattel mortgage, and that such mechanic’s lien 
would attach only to the mortgagor’s equity of re- 
demption. Denison v. Shuler, 47 Mich. 598. The 
same law also gives a livery stable keeper a lien for 
the keeping and care of animals intrusted to him, 
and authorizes him ‘to retain possession of the 
same until such charges are paid;’ but in Reynolds 
v. Case (Mich.), 26 N. W. Rep. 838, where the livery 
stable keeper refused to surrender possession of a 
horse to a prior mortgagee until his charges for 
keeping the horse were paid, the court said: ‘The 
lien for the keep of the horse could not prevail over 
a valid prior chattel mortgage, and plaintiffs were 
not obliged to tender the amount of such claim for 
keeping the horse before they were entitled to his 
possession,’ The Vermont statute is nearly identi- 
cal with that of Massachusetts, supra, and in Ingalls 
v. Vance, 18 Atl. Rep. 452, it was held that the agis- 
ter’s lien for keeping stock brought to him by the 
mortgagor did not displace or supersede that of the 
prior mortgagee; but it was afterward held by the 
same court in Ingalls v. Green, 20 Atl. Rep. 196, 
that after the sale of the mortgaged property under 
the mortgage, the officer so selling should pay such 
agister’s claim out of the surplus funds, if sufficient, 
which was equivalent to saying that the agister had 
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a lien upon the mortgagor’s interest in the stock, 
which seems to us just what he should have. The 
Nebraska statute is: ‘ When any person shall procure 
contract with or hire any person to feed and take care 
of any kind of live stock, it shall be unlawful for 
him to gain possession of the same by writ of re- 
plevin or other legal process, until he has paid or 
tendered the contract price or a reasonable compen- 
sation for taking care of the same;’ and it was held 
that the lien of a previously executed and recorded 
chattel mortgage was superior to that of an agister 
for keeping and feeding the mortgaged stock at the 
instance of the mortgagor. Bank v. Lowe, 22 Neb. 
68. In McGhee v. Edwards (Tenn.), 11 8. W. Rep. 
316, under a statute giving a livery stable keeper a 
lien for the keeping of horses ‘ the same as the inn- 
keeper’s lien at common law,’ it was held that the 
lien of a recorded chattel mortgage takes prece- 
dence over that of a livery stable keeper for feeding 
a mortgaged horse subsequent to the giving and re- 
cording of the mortgage. The doctrine of these 
cases seems to be that the chattel mortgage is a 
means and form of security authorized by law; that 
when the mortgagee has done every thing required 
of him by the law to perfect and establish his se- 
curity, and give notice thereof to the world, it 
ought not to be compromised or defeated by putting 
before it, as a superior lien, the claim of another 
afterward incurred, and without his knowledge or 
consent; and that, in the absence of any clearly ex- 
pressed intention by the Legislature that such later 
charge should constitute a paramount lien, the 
courts ought not to make it so. When the statute 
gives a ‘lien’ it does not necessarily mean a first 
lien — a lien displacing all existing liens. Miller v. 
Anderson (8S. D.), 47 N. W. Rep. 957; Hanch v. 
Ripley, supra; Easter v. Goyne (Ark.), 11 8. W. 
Rep. 212. Against the foregoing we find only the 
two opposing cases of Smith v. Stevens, 36 Minn. 
303, and Cause v. Allen, 21 Kans, 217. In the former 
case the court suggests, in answer to the apparent 
hardship of making the earlier lien subordinate to 
the later, that the mortgagee knew when he took 
his mortgage that the mortgagor could and might 
subject it to another lien which would be para- 
mount to and destroy it pro tanto; but to us it 
seems fairly to meet the situation of the parties to 
say that when the agister took the stock to pasture 
he knew that plaintiff then had an existing lien 
upon it. Filing his mortgage was just as efficient 
as actual notice would have been. The inquiry of 
the Indiana court in Hanch v. Ripley, supra, seems 
quite pertinent: ‘Had the appellant had actual notice 
of the appellee’s mortgage, and in the face of such 
notice had he taken the property to keep, what 
plausibility would there be in his claim to superior- 
ity of lien? What equity would there be in such a 
claim? None whatever.’ In the later case of Meyer 
v. Berlandi, 39 Minn. 438, the Minnesota court, in 
referring to Smith v. Stevens, supra, says: The opin- 
ion rests ‘upon the doctrine of agency — authority 
implied from the circumstances —- from the mortga- 
gee to the mortgagor to create a lien for such a pur- 








pose.’ So that to adopt the broad rule that the 
lien of the agister upon stock intrusted to his care 
by the mortgagor in possession is superior to that 
of the prior recorded mortgage, the court must first 
hold, as matter of law, that the circumstance that 
the mortgagor is left in possession is sufficient in 
every case to support the conclusion of agency. 
What would be the effect then if the mortgagee ex- 
pressly notified the agister that he refused to con- 
sent to the mortgagor’s placing the stock in his 
hands to be subjected to the cost of their keeping, 
for the reason that the mortgagor had in his mort- 
gage agreed to keep them at his own expense, and 
that he was entirely able to do so? Would the 
court still feel authorized to assume ‘an agency im- 
plied from the circumstances,’ and infer consent of 
the mortgagee when it was expressly proved that he 
did not consent? Fully agreeing with the Minne- 
sota court that the agister’s lien, as against the 
prior mortgagee, must depend upon his consent, we 
think upon principle the true rule is that his lien, 
first established as required by law, can only be dis- 
placed when his consent or authority, express or im- 
plied, is affirmatively shown, and that a fact, like 
the retention of possession, which would not be re- 
ceived as competent evidence even tending to show 
authority to charge or affect the mortgagee’s in- 
terest in the property in any other way, cannot rea- 
sonably be taken as conclusive evidence of his con- 
sent that the property be subjected to the agister’s 
lien. Such consent may of course be shown by cir- 
cumstances; but to show it requires something 
more than the simple fact of leaving the property in 
the mortgagor’s possession, for that is the general 
and almost universal custom, while for the mortga- 
gor in possession to piace such property out to be 
boarded or taken care of is unusual and exceptional; 
and, when the mortgagee simply does what is usu- 
ally done in such cases, he ought not to be taken as 
thereby consenting in advance that the mortgagor 
may do what is usually not done in such cases. In 
the other opposing case (Case v. Allen, supra), in 
the course of his opinion, Judge Brewer makes the 
inquiry: ‘Can he who has promised that the prop- 
erty shall, to the extent of its value, be security to 
the mortgagee for a certain debt, subsequently cast 
upon it a lien which shall take precedence of his prior 
contract, and to that extent diminish the value of 
the mortgagee’s security?’ He concludes that he 
can, and so gives the agister’s lien precedence.” 


—_——_—___—. 


LIBEL—EXEMPLARY DAMAGES—NEWSPA- 
PER ARTICLE. 


UNITED STATES CIRCUIT COURT OF APPEALS, SECOND 
CIRCUIT, JULY 20, 1892. 


MoRNING JOURNAL Ass’N V. RUTHERFORD.* 

A libellous article published in a newspaper stated substan- 
tially that plaintiff had eloped with the wife of a friend; 
that the intimacy existing between them had excited com- 
ment where the several parties resided, and when they 
were found to be missing ‘* tongues wagged freely; that 
a dispatch had been received by the husband stating that 


*51 Fed. Rep. 513, 
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his wife and plaintiff had been seen together in a certain 
city. The article was clipped from another paper, and 
published without inquiry as to its authenticity. Held, 
that the court properly instructed the jury that, if they 
believed the article was wantonly published without in- 
quiry or justifiable motive, or under circumstances of 
gross negligence, it was theirright to award, besides act- 
ual damages, such punitive or exemplary damages as the 
facts warranted, and it was noterror to refuse a charge 
that ‘‘ where there is no actual or express malice, and no 
claim that plaintiff had suffered any special damages, the 
jury may award the plaintiff nominal damages.” 


)RROR to the Circuit Court of the United States for 

the Southern District of New York. 

Action by Edward C. Rutherford against the Morn- 
ing Journal Association to recover damages for an al- 
leged libel. The jury rendered a verdict for plaintiff 
in the sum of $4,000. A motion fora new trial was de- 
nied. 47 Fed. Rep. 487. Defendant appeals. 

The plaintiff, a resident of Toronto, Canada, came 
to New York city on the 8th of June, 1890, accom- 
panied by the wife of afriend of his who resided in 
Toronto. When the train arrived they were met at the 
station by the husband. A\{ll the parties were people 
of high respectability, and were apparently intimate 
friends, who had arranged for a visit to New York to- 
gether. While they were staying at the Hotel Bruns- 
wick, and on the I4th of June, there appeared in the 
pewspaper published by plaintiff in errora communi- 
cation under the heading, ‘‘ Eloped to New York; 
Wife of a Wealthy Toronto Merchant ‘Skips Out,’ ” 
which purported to have been sent to it by its special 
correspondent at Toronto the day before. The com- 
munication stated, in substance, that the defendant in 
error had eloped with the lady; that for some time the 
intimacy between the two had excited comment in 
Toronto, and when they were found to be missing 
“ tongues wagged freely;’’ that a dispatch from New 
York city had been received by the husband, stating 
that his wife and defendant in error had been seen 
there, and that he at once started for New York. No 
special correspondent in Toronto had sent any such 
communication to the plaintiff in error. One Cronin, 
areporter fora Toronto newspaper, with no more in- 
formation on the subject than ‘‘ talk which was going 
on about it in the office’’ of his paper, had, without 
investigating into the facts, sent the communication 
to a Chicago newspaper, which published it. The ar- 
ticle, us published in the Chicago newspaper, was for- 
warded by a news agency to the plaintiff in error. Just 
prior to its receipta similar article was published in 
the New York Evening Sun. The telegraph editor of 
the plaintiffin error cut out the article from the Sun 
for publication in his own paper, and inserted it 
therein as an item of news, without making any in- 
quiry as to its authenticity. 

Defendant in error brought suit in the United States 
Circuit Court for the Southern District of New York, 
laying his damages at $10,000. ‘The action was tried 
May 12, 1891, before Judge Wallace and a jury, anda 
verdict rendered for $4,000. A motion for a new trial 
was made and denied, judgment was duly entered, a 
bill of exceptions settled and filed and writ of error al- 
lowed. 


John R. Dos Paasos, for plaintiff in error. 
James D. Fessenden, for defendant in error. 
Before LACOMBE and SHIPMAN, Circuit judges. 


LacomBge, Cire. J. The plaintiff in error, upon the 
argument in this court, criticized certain statements in 
the charge, to which, on the trial, he made no objec- 
tion and which are covered by no exception. These 
portions of the charge are not therefore before this 
court for review; they would not be, even under a gen- 





eral exception to the whole charge (Rule 10, U. S. Cir. 
Ct. App., 2d Ct.), nor was any such general exception 
taken. It is elementary that a party who thinks him- 
self aggrieved by a charge to the jury can be heard in 
criticism only of so much of it as he objected to at the 
time. The record discloses three exceptions to the 
charge, as follows: First. To a refusal to charge, as 
requested, that “ there being no express or actual mal- 
ice on defendant’s part in publishing the libel, the jury 
should not award exemplary or punitive damages.”’ 
Second. To a refusal to charge, as requested, that 
‘“‘where there is no actual or express malice, and no 
claim that the plaintiff has suffered any special dam- 
ages, the jury may award the plaintiff nominal dam- 
ages.”” Third. To a charge that the jury might give a 
verdict for punitive or exemplary damages. 

The jury were charged that “they would not be justi- 
fied in finding, from the evidence in the case, that 
there was any personal ill-will toward the plaintiff 
which inspired the publication of the articles,’ and 
that ‘‘ there was no evidence authorizing the jury to 
fiud that there was any actual or express malice on de- 
fendant’s part in pablishing the article; ” that the law 
implies malice from the publication of a false and de- 
famatory article, without probable cause; that, under 
the circumstances, plaintiff was entitled to such dam- 
ages as he had sustained in his feelings and his reputa- 
tion by reason of the publication of the libellous arti- 
cle; that he was entitled to be indemnified for the in- 
jury to his feelings. 

The court further charged that, if the jury were sat- 
istied that the article was wantonly published without 
inquiry, without justifiable motive, or under circum- 
stances of gross negligence, it was within their prov- 
ince to award, besides actual damages, such sum as 
they might think, upon all the facts, the case deserved 
for punitive or exemplary damages. 

So far as the subject-matter of the second exception, 
supra, is concerned, the charge was as favorable as the 
plaintiff in error was entitled to. The jury was dis- 
tinctly told that defendant in error was entitled to in- 
demnification for injury to his feelings and reputation, 
and that, only if they were satisfied that the publica- 
tion was wanton and grossly negligent, were they to 
give him any thing more. Neither the character of the 
libel nor the circumstances of its publication were 
such as to require the court to intimate to the jury 
that nominal damages were a sufficient indemnity for 
the assault upon his reputation and the injury to his 
feelings, and such an intimation is manifestly what 
the request to charge was devised to secure. 

The other two exceptions, supra, are unsound. The 
charge correctly instructed the jury as to the law of 
the case. In actions for libel juries are authorized to 
give such exemplary damages as the circumstances re- 
quire, when the evidence shows that the publication 
was ‘‘the result of that reckless indifference to the 
rights of others which is equivalent to the intentional 
violation of them” (Railroad Co. v. Arms, 91 U. 8. 
489); or, as it is elsewhere expressed, *‘ when the act 
complained of was conceived in the spirit of mischief 
or of criminal indifference to civil obligations.”’ Rail- 
road Co. v. Quigley, 21 How. 213. There was sufficient 
in the case to warrant the jury io finding that the ac- 
tion of the plaintiff in error exhibited such reckless in- 
difference to the rights of others. For the publication 
of its defamatory article—a bit of spicy gossip dealing 
with the domestic infelicities of private persons—there 
was no excusable motive, and to publish it without 
making any effort to verify its truth was a piece of re- 
prehensible negligence which may be fairly character- 
ized as wanton. The story which the plaintiff in error 
spread broadcast throughout the community was one 
calculated most cruelly to outrage the feelings of any 
honest woman. The mental anguish which would be 
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experienced by a loyal wife who saw herself paraded 
in the public press as an adulteress might well be as- 
sumed to be sufficiently acute to induce any decent 
person to verify before repeating such a story. But 
this plaintiff in error made no effort so to do. It pub- 
lished the story as if it were of its own special procure- 
ment, the result of investigations made in its own be- 
half; in reality, reprinting the gossip just as it found 
it. ‘‘On seeing the article in the Sun, or receiving it 
from the United Press Association,” says the editor in 
his testimony, ‘‘ we were not supposed to make any in- 
quiry as to the truth of it, and I did not make any.” 
If this does not evidence a “ reckless indifference to 
the rights of others, which is equivalent to an inten- 
tional violation of them,” it is somewhat difficult to 
conceive what will. 

[t is urged, on behalf of the plaintiff in error, that it 
would be a physical impossibility for a newspaper to 
send an ageut to every place where events are trans- 
piring to ascertain by personal examination the exact 
facts, and that, if such a rule were insisted upon, ‘a 
paper could not give us all which we have a right to 
hear of the current events of the day.’’ Edwards v. 
Kansas City Times Co., 32 Fed. Rep. 815. That the 
public has such a right to be informed as to the private 
life of every individual, as to the domestic affairs of 
every family, as to the happiness or infelicity which 
may characterize every household, as will warrant the 
proprietors of newspapers who cater to its wants in 
publishing any falsehood they may think interesting 
to their readers, without any investigation as to its 
truth, isa proposition however to which this court is 
not prepared to assent. Proprietors of newspapers no 
doubt know what current events of the day the public 
wishes to hear, and may find it desirable to repeat such 
spicy personal gossip as they may find in the columns 
of their contemporaries, or may hear from others, but 
they must at least exercise reasonable care that what 
they publish is the narrative of a current event, and 
nota libellous falsehood; for itis only as the report of 
a current event that newspaper or public have any con- 
cern with it whatever. What proportion of the col- 
umns of a newspaper shall be devoted to reports of 
illicit relations is a matter between itself and its read- 
ers, to be settled by the community in which it circu- 
lates, and individuals who offend against morality and 
violate the laws of society may have no just cause to 
complain if the sin which was committed in a corner 
is proclaimed from the house tops; but whosoever is 
void of offense is entitled to insist upon the protection 
the law gives him, that no story of his private life, 
however racy may be its details, shall be published 
with reckless indifference to his rights. The right toa 
reputation unsmirched by slanderous tongue or libel- 
lous pen is one which courts hold sacred, and when 
the publisher of a libel urges, as his sole defense, that 
it is the custom of his paper to print such stories as 
these, whenever they have appeared in the columns of 
anotber paper, without any inquiry as to their truth, 
he manifests such complete indifference to another’s 
rights, such reckless unconcern as to the mental 
anguish he may cause, as will warrant a jury in finding 
him guilty of wanton negligence. 

The plaintiff in error excepted to the refusal of the 
trial judge to set aside the verdict as excessive upon a 
motion for a new trial, and also contended that this 
court should do so on the ground that the record 
showed that the verdict was excessive: A decision 
upon a motion for a new trial however is not the sub- 
ject of review in a Federal appellate court (Laber v. 
Cooper, 7 Wall. 565; Railway Co. v. Heck, 102 U. S. 
120, and cases therein cited); nor when the proper rule 
for the computation of damages has been given to the 
jury, can an excessive verdict be corrected in the Fed- 
eral courts upon a writ of error. Ruilroad Co. v. 





Winter’s Adm’r, 143 U. 8. 60; Hogg v. Emerson, 11 
How. 587. This statement of the well-settled rule of 
practice however is not to be taken as an intimation 
that, in the opinion of this court, there is any thing in 
the record to show that the verdict in this case was 
excessive. 





LANDLORD AND TENANT — NUISANCE — 
LIABILITY OF LESSOR’S GRANTEE. 


MASSACHUSETTS SUPREME JUDICIAL COURT, SEPT. 
8, 1892. 


LUFKIN V. ZANE. 
A grantee of premises subject toa lease is not liable for a 


nuisance created and continued by the tenant, if such 
grantee had no power to abate the nuisance. 


_. to recover for dumages caused by the per- 
colation of filthy water from defendant’s prem- 
ises into plaintiff's basement. 


S. J. Elder and W. C. Waitt, for plaintiff. 


C. W. Bartlett, E. R. Anderson and C. W. Clark, for 
defendant. 


FIELD, J. So far as the injury to the plaintiff's es- 
tate was caused by keeping horses in the stalls in the 
basement of the stable, the exceptions recite ‘that 
the basement stalls were built and the holes bored by 
a tenant, Richardson, about March, 1889, without his 
{the defendant's] knowledge or consent.’’ The defend- 
ant let the stable to Barnard on October 18, 1886, to 
hold for aterm from November 1, 1887, to January 1, 
1897. Barnard, with che consent of the defendant, let 
it to Richardson on February 1, 1888, to hold for a 
term of eight years and eleven months from February 
1, 1888. Barnard assigned his lease to the defendant 
on June 18, 1889. This lease contained covenants that 
the lessee should do all needful inside repairs, and 
should not make any unlawful, improper or offensive 
use of the premises, nor any alterations or additions, 
during the term, without the consent of the lessor, and 
that he should be “responsible aud pay all Gamages 
and charges to the city government or others, for any 
nuisance made or suffered on the premises during said 
term.” 

There were no stalls in the basement when this lease 
was executed, and the basement had not previously 
been used for keeping horses. So far as the injury to 
the plaintiff's estate was caused by the overflow of the 
two tanks under the floor in the rear of the basement, 
the principal facts appear to be as follows: The stalls 
on the first and second floors in the front of the stable 
were connected with a cesspool in the front of the 
basement, aud this connected with the sewer in Char- 
don street. Nocomplaint was made by the plaintiff 
of this part of the premises. In the rear of the stable 
there were stalls on the first and second floors, and 
‘*vutters ran along behind the stalls in the rear half of 
thestable, intoiron pipes at the rear, which emptied 
directly into two vats or closed tanks under the floor 
in the rear of the basement.’’ These tanks had no out- 
let and it was necessary to bail them out and empty 
the contents into the cesspool in front. The tanks 
were about two and ahalf to three feet wide and about 
three feet deep, and held ahout two barrels, possibly a 
little more, and as they were used it was necessary to 
bail them, according to one witness, once a week; ac- 
cording to others, twice a week, and one witness testi- 
fied that they were liable to fill up in a day if the gut- 
ters were cleaned out. There was evidence that the 
tanks were in good condition. A large part vf the 
plaintiff's damages must have come from the overflow 
of these tanks and from the basement stalls, from 
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which the urine ran through holes in the basement 
floor into the earth. The plaintiff bought his estate 
January 1, 1883, and the defendant bought his of Oli- 
ver W. Peabody on January 31, 1884. ‘The defendant’s 
premises, when he bought them, were under a lease 
from Peabody to one Winship for the term of three 
years from November 1, 1881, and the lease contained a 
provision that, in case of a sale of the premises by the 
lessor during the term, the lessee should quit and de- 
liver up to the lessor the entire premises after having 
received notice from him to do so within one, two or 
three months from the date of said notice. The prem- 
ises were subject also to another lease by Peabody to 
Winship, dated October 1, 1883, for the term of three 
years from November 1, 1884. Both these leases con- 
tained covenants on the part of the lessee to make all 
needful inside repairs, and not to make or suffer to be 
made any alterations therein without consent of the 
lessor. 

It does not appear that the last-mentioned lease con- 
tained any provision that the lessor might determine 
it if he sold the premises. Both leases were assigned 
by Peabody to the defendant when he purchased the 
property. Winship under these leases remained in 
possession until Barnard took possession under the 
lease given him by the defendant. The premises had 
been used for astable for many years, and the tanks 
and the stalls for horses on the first and second floors, 
and the gutters aud their connections with the tanks, 
were in the stable when the defendant purchased it. 
It thus appears that the defendant bought the prem- 
ises subject to two leases to the same tenant for terms 
which continued to November 1, 1887, and that he 
could not determine the leases so long as the lessee 
performed his covenants. If the lessor could have de- 
termined them at the timeof the sale, this had not 
been done, and no right was given to the purchaser to 
determine them. The exceptions recite that ‘the 
judge instructed the jury fully in regard to the lia- 
bility of defendant's grantor as a landowner, in a man- 
ner not objected to by the defendant, and continued 
as follows: ‘Now what was the liability of the de- 
fendant before he made the lease to Barnard, and 
while he held the land subject to the Peabody leases? 
Linstruct you asa matter of law that when he suc- 
ceeded to the rights of Peabody he became liable and 
assumed the responsibilities of Peabody; that is to say, 
if at the time Peabody let those premises to Winship 
the premises were then not fit for a stable, and both 
parties contemplated that they were to be used for 
that purpose, and Peabody himself would have been 
liable under the rules [ have stated as to the liability 
of Zane, after 1887, then Zane becomes liable before 
1887, exactly as Peabody was.’”’ 

The defendant's counsel had previously asked a rul- 
ing that “if the defendant was liabie at all he could 
not be held liable for any damages that might have 
been occasioned by the condition of the defendant’s 
premises during the time the same were occupied by 
said Winship under the said leases from Peabody to 
him,” which ruling was refused. In this case the 
stable was not a nuisance in itself. It was the use 
made of it which constituted the nuisance, if there 
were one. The rule that any person injured by acon- 
tinuing nuisance can maintain an action agaiust the 
landowner who created it, or against a grantee who 
continues it, is subject to the provision that the gran- 
tee, if he merely suffers it to remain, must first have 
the power to abate it,and this implies that he must have 
the power to abateit. Prentiss v. Wood, 152 Mass. 486. 
A lessee is a grantee within the meaning of this rule. 
McDonough v. Gilman, 3 Allen, 264. — It was said in 
King v. Pedly, 1 Adol. & E. 822, that “if a nuisance be 
created, and a man purchase the premises with a nuis- 
ance upon them, though there be a demise for aterm 





at the time of the purchase, so that the purchaser has 
no opportunity of removing the nuisance, yet by pur- 
chasing the reversion he makes himself liable for the 
nuisance.” 

But this seems inconsistent with the opinion by the 
Court of the Exchequer Chamber in Gandy v. Jubber, 
9 Best. & 8S. 15, and the statement has been often 
doubted or denied. The subject has been elaborately 
considered in Ahern v. Steele, 115 N. Y. 203. See also 
Clifford vy. Cotton Mills, 146 Mass. 47; Dalay v. Savage, 
145 id. 38; Saltonstall v. Banker, 8 Gray, 195; McCarthy 
v. Bank, 74 Me. 315. We do not see how the defendant 
can be held liable for the use made of the premises by 
Winship under the leases from Peabody, as the defend- 
ant, so far as appears, had no control over Winship or 
over the use made of the premises by him. We think 
that the true rule is suggested in Dalay v. Savage, ubi 
supra, and that is that, if the nuisance is created by a 
tenant or by a former owner who has let the premises 
to a tenant, a grantee subject to the tenancy, in conse- 
quence of the purchase and the subsequent receipt of 
rent, is not made liable to third persons for the use 
which the tenant continues to make of the premises, 
even if it constitutes a nuisance. When a landlord 
lets premises with a nuisance upon them, the case is 
somewhat different. If the condition of the premises 
of itself is such as to constitute a nuisance, it has been 
held that by the letting the landlord authorizes the 
continuance of the nuisance. If the premises area 
nuisance, not in themselves, but in consequence of the 
use made of them by the tenant, then the question is 
whether this use is authorized by the landlord. If the 
premises can be used by the tenant in the manner in- 
tended by the landlord, either as shown by the con- 
struction of the premises or by the terms of the lease, 
or by other evidence, without becoming a nuisance, 
the landlord is not liable for the act or neglect of the 
tenant which creates the nuisance. If the tenant cre- 
ates the nuisance without authority of the landlord, 
and after he has entered into occupation as tenant, the 
landlord is not liable. Applying these principles to the 
evidence, we are of opinion that the ruling asked for, 
which we have quoted, should have been given. 

After Winship ceased to occupy the premises, and 
the defendant let them to Barnard, the question is 
whether the defendant let them with a nuisance upon 
them, or let them to be used in such a manneras would 
create a nuisance. As we read the evidence, the nuis- 
ance resulted largely, if not wholly, from the negli- 
gence or the unauthorized acts of thetenant. I[f it 
was reasonably practicable to use the premises for a 
stable in the manner in which the landlord intended 
they should be used, without creating a nuisance, then 
it cannot be said that by letting them the landlord au- 
thorized the creation or the continuance of a nuisance. 
On the conflicting evidence in the case of the suffici- 
eucy of the size of the tanks to hold the urine which 
would drain into them from the uumber of horses 
which could properly be kept in the stable, as it was 
constructed when it was let, it may possibly have been 
a question for the jury whether, by the exercise of rea- 
sonable care, the tenant could have prevented the 
overflowing of the tanks, but the evidence is not suffi- 
ciently fullon this point to enable us to decide this. 
The defendant is not liable for the result of stabling 
horses in the basement by the tenant without his 
knowledge or consent, as this was a use which, so far 
as appears, the tenant was not authorized by the land- 
lord to make. On the ground that the defendant was 
entitled to the specific ruling which we have quoted, 
and that it does not nppear that the presiding justice 
gave any instructions equivalent to it, the exceptions 
must be sustained. The questions concerning evidence 
may not arise in another trial, and we do not cousider 
them. Exceptions sustained. 
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SEAMEN—FISHING VESSEL—LIEN FOR 
WAGES. 


MASSACHUSETTS SUPREME JUDICIAL COURT, SEPT. 
7, 1892. 
Story v. RUSSELL. 

The Revised Statutes of the United States, sections 4391-4394, 
providing that the master of a vessel employed in the cod 
or mackerel fisheries shall agree in writing with the fish- 
ermen employed that the fish caught which belong to the 
fishermen shall be divided among them in proportion to 
the quantities they have respectively caught, and that 
when any of the fish are delivered to the owner for cure, 
and are sold by him, the vessel shall be liable for the 
fishermen’s share of the fish, but that any fisherman may 
also have his common-law remedy for the fish or the pro- 
ceeds of their sale, neither give to the fishermen a lien 
for wages on the fish caught and on the proceeds of their 
sale, nor recognize the existence of such a lien. 


PPEAL from Supreme Judicial Court, 
county. 

Bill in equity against the assignee of George E. 
Thurston, insolvent debtor. On May 4, 1889, Thurs- 
ton, owner of the schooner Joseph B. Maguire, mort- 
gaged the schooner to the plaintiff for $5,820. The 
schooner in September, 1890, went to the Grand Banks 
and returned on December 16 with a fare of fish, 
which Thurston sold to David B. Smith & Co. of 
Gloucester. The proceeds of the fare were subse- 
quently attached in trustee process by Thurston’s cred- 
itors,and the master and seamen proceeded in the 
United States District Court against the vessel for their 
respective shares of the proceeds of said fish, and re- 
covered a decree for the full amount of the same, and 
the vessel was then coudemned to pay the demands of 
the master and seamen, and was sold on January 6, 
1891. After the proceeds had been paid into the reg- 
istry of the District Court, and the master and seamen 
paid, there remained $3,222.77, which was paid to plain- 
tiffas mortgagee. Thurston, in December, 1890, went 
into insolvency, aud defendant was appointed his as- 
signee, and the money received from Smith & Co. was 
paid to him. This bill was in the Superior Court, and 
plaintiff prayed that he be subrogated to the rights of 
the seamen and master in the proceeds of said fare of 
fish, on which they had a lien, and that defendant be 
ordered to pay to plaintiff the money received from 
the messenger in insolvency. The defendant filed 
a demurrer, which was overruled, and defendant ap- 
pealed. 


J. J. Flaherty, for plaintiff. 
C. A. Russell, for defendant. 


Essex 


Laturop, J. The principal question in this case is 
concerning the construction to be given to the Re- 
vised Statutes of the United States, sections 4391-4394. 
These sections apply to the bank and other cod fish- 
eries, and to the mackerel fishery. So far as the cod 
fisheries are concerned, their provisions have been in 
force since 1813. Stat. U. S., June 19, 1813, chap. 2; 3 
U.S. Stat. at Large, 2. And they were extended to 
the mackerel fisheries by the Statutes of the United 
States, March 3, 1865, chapter 117, 13 United States 
Statutes at Large, 535. Section 4391 provides that the 
master shall make an agreement in writing with every 
fisherman who may be employed in such a voyage, ex- 
cept only an apprentice or servant of the master or 
owner, “‘and in addition to such terms of shipment as 
may be agreed on, shall, in such agreement, express 
whether the same is to continue for one voyage, or for 
the fishing season, and shall also express that the fish, 
or the proceeds of such fishing voyage or voyages, 
which may appertain to the fishermen, shall be divided 
among them in proportion to the quantities or number 








of such fish which they may respectively have caught. 
Such agreement shall be indorsed or countersigned by 
the owner of such fishing vessel or his agent."’ The 
first part of section 4393 is as follows: ‘* Whenever any 
agreement or contract is so made and signed for a fish- 
ing voyage, or for the fishing season, and any fish 
caught on board such vessel during the same are deliv- 
ered to the owner or to his agent, for cure, and sold by 
such owner or agent, such vessel shall, for the term of 
six months after such sale, be liable for the master’s 
and every other fisherman’s share of such fish, and may 
be proceeded against in the same form and to the same 
effect us any other vessel is by law liable, and may be 
proceeded against for the wages of seamen or mariners 
in the merchant service.”’ 

It is contended by the plaintiff that the seamen on a 
fishing voyage have a lien on the catch, and that, if the 
catch is delivered to the owner of the vessel to be sold, 
the lien still remains and can be enforced against the 
money received from the sale of the fish. Reliance is 
placed upon certain remarks of Judge Sprague and 
Judge Lowell in cases before them in admiralty, relat- 
ing to whaling voyages. In Hussey v. Fields, 1 Spr. 
394, which was a libel in personam brought by an offi- 
cer of a whale ship against the owners to recover his 
share of the proceeds of the sale of certain oil which 
had come to their hands, the oil having been shipped 
home from Honolulu, no question was made as to the 
liability. The only question was as to aright of set- 
off. After this oil was sent home the vessel took more 
oil, put into Apia und was there condemned as unsea- 
worthy. The officers and crew were settled with by 
the master, so far as this oil was concerned, by deliver 
ing to each his share of the oil then at Apia, in the 
proportion which, by the shipping articles, each was to 
have of the net proceeds of the actual products of the 
voyage, upon the arrival of the ship at her home port. 
The libellant took his share and afterward sold it. The 
respondent contended that the libellant had wrong- 
fully converted the oil at Apia, and that the value of 
this oil could be deducted from his claim on the oil 
sent home. 

The point decided in the case is well stated in the 
head-note, as follows: ‘‘ Where a whaling voyage is 
from necessity broken up in a foreign port, the master, 
on request of the seamen, is authorized to pay them 
their respective shares of the proceeds, by delivering 
to them at such foreign port portions of the oil taken, 
although by the shipping articles the distribution of 
proceeds was to be made after the return of the vessel 
to the home port.’ In delivering the opinion Judge 
Sprague said: ‘‘ By the nintb article [of the shipping 
contract] it is provided ‘that each and every officer 
and seaman * * * ghall be entitled to the payment 
of his share of the net proceeds of the voyage * * * 
as soon after the return’ of the vessel to her home port 
as the oil and other products of the voyage can besold, 
and the settlement adjusted by the owner. This is the 
only express provision in the contract as to the time 
of payment, and it contemplates a payment only after 
areturn of the vessel to Nantucket, an event which 
became impossible by perils of the sea.’’ After stating 
that he had reason to believe that in the whale fishery 
there was an established usage for the master to pay a 
seaman his lay or share, by delivery of oil or other- 
wise, in a foreign port when the voyage is there 
broken up, or the seaman is otherwise rightfully dis- 
charged, but that he could not judicially assume the 
usage to exist, he went on tosay: ‘I must therefore 
consider this voyage as having been broken up bya 
calamity not contemplated by the shipping articles nor 
covered by any usage. The rights of the parties, upon 
such a contingency, must be deduced from the terms 
of their contract, the nature of the business and the 
principles and analogies of the maritime law. * * * 
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It was at one time contended that this contract con- 
stituted a partnership between the owners and the 
crew, or at least that each seaman was a joint owner 
of the proceeds, but upon considering the nature of 
the business, and the best mode of securing the objects 
and the interest of all parties, it has been judicially 
settled that the legal ownership of the oil and other 
proceeds vests in the owners of the vessel, who are 
bound to take care of and dispose of them for the ben- 
efit of allconcerned. But although the seamen have 
no legal ownership in the oil, yet it is the fund, and 
the only fund, from which they are to be paid for their 
services, and they have alien upon it which will con- 
tinue until it shall have been sold by the owners under 
authority given by the owners. The contract contem- 
plates that, upon a termination of the enterprise, the 
proceeds shall be divided. It makes provision for only 
one termination, viz.,a return of the vessel and crew 
to Nantucket; this has become impossible. The voy- 
age has been brought to an end, in a foreign port, by 
an overwhelming force. The master then became, 
from necessity, the agent of the owners, and was bound 
to do whatever he might to diminish the common ca- 
lamity, and promote the interests of all the parties.” 
In answer to the argument of counsel that the oil was 
the cargo of the vessel, and that the master had no au- 
thority to sell or divide it, but only to send it home, 
the learned judge said: ‘* But the proceeds of a whal- 
ing voyage are much more analogous to freight than to 
the cargo ofa merchant ship. They are the earnings 
of the voyage, and afund to which the crew have a 
right to look for payment, and it would not be doubted 
that the master of a merchant ship, when a seaman is 
discharged abroad, either voluntarily or from neces- 
sity, having freight money on his hands, would be au- 
thorized to pay the wages previously earned.” 

In Two Hundred and Ninety Barrels of Oil, 1 Spr. 
475, it appears that alibel in rem was brought by sea- 
men against oil, the product of a whaling voyage. The 
only questions discussed in the opinion relate to costs, 
and the circumstances of the case do not appear. An 
examination of the record of ‘the case shows that the 
libellants had been discharged in a foreign port, the 
oi! shipped home, and the vessel had gone on another 
voyage, and no objection was made as to the power of 
the court to entertain a libelin rem. In The Antelope, 
1 Low. 130, a whaling vessel had been wrecked, certain 
oil had been sent home and the crew brought a libel 
against the oil to recover for services as salvors and 
for their lays. Judge Lowell expressed the opinion 
that until a sale was made the seamen had a lien on 
the oil for their wages, and that it might be worked 
out by analogy to the lien of a seaman in the merchant 
service on the freight, and it was said that, ‘‘ where 
the owners of the vessel own the cargo, they would be 
liable fora reasonable freight, in all controversies aud 
adjustments in which that question became important, 
and no doubt the right might be enforced in any proper 
case against the cargo itself.” Wedo not understand 
Judge Lowell to intend to assert that a seaman has a 
lien for his wages against the cargo of a vessel, even if 
that cargo belongs to the owners of the vessel, except 
so far as to compel the owners to bring an amount 
equal to a reasonable freight into court. Whether this 
can be effected by a proceeding in rem against the 
cargo is a question about which there is some conflict 
of authority. See Sheppard v. Taylor, 5 Pet. 675, 712; 
Poland v. Brig Spartan, 1 Ware, 134; Skolfield v. Potter, 
2 Ware, 392, 402. In each of the above cases decided 
by Judge Sprague and Judge Lowell, the contract en- 
tered into by the crew would not be performed ac- 
cording to its terms; but where the contract is not put 
an end to, it is difficult to see how there can be alien, 
inasmuch as the seamen have agreed that owners have 
the right to sell the oil and bone, and that they will re- 








ceive their pay out of the proceeds. ‘‘ This agree- 
ment,” as said by Judge Lowell in The Antelope, 1 Low. 
130, 132, ‘‘ must undoubtedly confer upon them [i. e., 
the owners] the right to give a good title, clear of all 
liens, and they might probably sell the oil and bone 
before its arrival home.” If a lien exists it cannot be 
enforced in violation of the express terms of the con- 
tract, and the remedy of the seamen is either by an ac- 
tion in personam in admiralty, asin Hussey v. Fields, 
1 Spr. 394, or by an action at common law, as in Bishop 
v. Shepherd, 23 Pick. 492. No case has been called to 
our attention, and we know of none, where, after the 
vessel has arrived home, a libel in rem has been main- 
tained against the oil, or in which, when the oil has 
been sold, such a libel has been brought against the 
proceeds. Indeed it is difficult to see how a libel could 
be brought against money. But whatever the law may 
be as to a lien in the case of contracts relating to whal- 
ing voyages, we are of opinion that the remedy given 
by section 4393 of the Revised Statutes of the United 
States is exclusive. Inthe first place it is to be no- 
ticed that this section gives a very different remedy 
against the vessel from that which a seaman has by the 
general maritime law. By the statute the right to pro- 
ceed against the vessel is limited to six months after 
the sale of the fish. By the maritime law such a right 
is lost by laches, and the question of the time in which 
a libel may be filed is determined by all the circum- 
stances of the case. See 2 Pars. Ship. & Adm. 361-363. 
In the next place, by the statute, the master of the 
vessel may proceed against the vessel for his share, 
while by the maritime law he cannot libel the vessel 
for his wages. 

If the statute gave the same right of action which 
exists in the case of a seaman in the merchant service, 
it might well be argued that the statute was merely 
declaratory, and did not cut off other remedies, which 
exist by maritime law. But this, as we have seen, is 
not the case. It would also have been very easy, if 
Congress had intended that the seamen should have 
the right to proceed against the fish for their wages, to 
have inserted a clause to that effect. Under the stat- 
ute a fisherman has the right to take his share of the 
fish, and this was probably at one time the custom. 
In Abbott on Shipping (7th Am. ed.) 868, and in Curtis 
on Merchant Seamanship, 389, is found the form of the 
shipping papers formerly used in the New England 
States. This recites ‘* that in coasideration of the said 
master or skipper and fishermen being entitled to five- 
eigbths parts of the fish which may be caught on board 
said schooner during their service on board the same, 
and also to five-eighths parts of the money which by 
law is allowed to said schooner during the same term, 
after deducting the general supplies and other sup- 
plies, according to the usage and custom of ——, they 
severally shall and will perform their duty,” etc. If 
however the master and fishermen choose to deliver 
the fish to the owner or his agent to be cured, as well 
as to be sold, it would be absurd to suppose that they 
could at any time libel the fish for their share. Such a 
proceeding might work irreparable injury. The fish are 
brought into port in a fresh or partly-salted condition, 
and must be either sold at once or cured; otherwise 
they perish. They differ entirely in this respect from 
oil and boue, the product of a whaling voyage. The 
case of Jn re Low, 2 Low. 264, while it applies, without 
any discussion of the question, the principle applica- 
ble to whaling voyages to fishing voyages, does not 
carry the doctrine further than the cases above re- 
ferred to, decided by Judge Sprague. The facts were 
these: Before the vessel’s return from u fishing voyage 
her owners failed, and went into bankruptcy. On the 
arrival of the vessel at her home port the marshal took 
possession of the vessel and her catch, and turned them 
over to the assignees in bankruptcy, who sold part of 
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the catch. The seamen libelled the vessel in admi- 
ralty for their wages and obtained a decree. The 
mortgagees of the vessel were allowed to be subro- 
gated, as against the assignees in bankruptcy, to the 
lien of the crew against the proceeds of the fish. The 
case was decided on the authority of The Antelope, ubi 
supra. It will be noticed that in the case of Jn re Low 
the contract could not be carried out. 

It isfurther suggested that the language of section 
4394 recognizes alien on the fish and the proceeds. 
This section, after providing for the release of the ves- 
sel by the owner's giving a bond, proceeds as follows: 
‘‘Nothing in this or the preceding section shall pre- 
vent any fisherman from having his action at common 
law for his share or shares of fish or the proceeds 
thereof.’’ This simply reserves an action at common 
law, and cannot be construed as recognizing a lien, 
which, after possession is given up, cannot be enforced 
at common law. There is nothing peculiar in the 
clause. It is similar to the language in section 4547, in 
which, after anaction in rem is given to seamen in 
merchant vessels for wages, it is provided: ‘ But 
nothing herein contained shall prevent any seaman 
from maintaining any action at common law for the 
recovery of his wages.” So in section 563, clause 8, 
giving the District Courts jurisdiction in admiralty, 
there is the clause, ‘‘ saving to suitors in all cases the 
right of a common-law remedy, where the common law 
is competent to give it.’’ The existence of these 
clauses is doubtless due to the jealousy which form- 
erly existed against tribunals which proceeded, ac- 
cording to the course of the civil law, without a jury. 
As in the opinion of a majority of the court the sea- 
men in the case at bar bad no lien on the fish or their 
proceeds, inasmuch as tie contract was performed and 
the fish delivered, it follows that there was nothing to 
which the plaintiff could be subrogated. 

The judgment for the plaintiff must therefore be re- 
versed and the demurrer sustained. 

So ordered. 


Houmes, KNOWLTON and Morton, JJ., dissent. 


STATUTE—INTOXICATING LIQUORS—SUN- 
DAY SALES. 


NEW MEXICO SUPREME COURT, AUG. 24, 1892. 





CorTEsy Vv. TERRITORY. 

The Compiled Laws of 1884, section 933, provided that any 
person found on Sunday engaged in ‘selling * * * 
liquors, or any other kind of property,” or ‘‘ engaged in 
any labor except works of necessity, charity or mercy,’ 
should be punished. Laws of 1887, chapter 26, amended 
section 933 by omitting the words ‘‘selling * * * liquors 
or any other kind of property,” and imposed the penalty 
on any one found on Sunday “engaged in any labor ex- 
cept works of necessity, charityor mercy.”’ Held, that 
the omission did not restrict the ordinary meaning of the 
words ‘‘engaged in any labor,” and a person who sells 
intoxicating liquors on Sunday is ‘engaged in labor,” 
within the inhibition of the amendatory act. 


RROR to District Court, Socorro county; A. A. 
Freeman, J. 
Antonio Cortesy was indicted for selling liquor on 
Sunday. He pleaded guilty. From an order overruling 
motion in arrest of judgment he appeals. 


Summers Burkhart and Neill B. Field, for plaintiff in 
error. 


Edward L. Bartlett, Sol.-Gen., for the Territory. 


Seeps, J. The plaintiff in error was indicted under 
chapter 26, Laws of 1887, for violating the Sunday law. 
He pleaded guilty, and then filed a motion in arrest of 





judgment, alleging (J) that the indictmeut in this case 
charges no public offense against the laws of the Ter- 
ritory; (2) that it is not an offense against the laws of 
this Territory to buy or sell goods, wares or merchan- 
dise, chattels or liquors, or any other kind of property, 
on the first day of the week, called ‘‘Sunday.” The 
motion was overruled, and he was fined, whereupon he 
prosecuted bis appeal to this court. Ina few words 
the question involved in this appeal is, is there any 
law in this Territory against the selling of goods, wares 
and merchandise, including liquors, upon the first day 
of the week, called ‘‘Sunday?’’ The indictment in 
its charging part reads: ‘‘On the said 8th day of 
May, A. D. 1892, being the first day of the week, called 
‘Sunday,’ did * * * unlawfully engage in the labor 
of selling wine, beer, liquor and merchandise, said 
labor being neither the works of necessity, charity 
nor mercy, contrary to the form of the statutes made 
and provided and against the peace and dignity of the 
Territory of New Mexico.’’ Thelaw under which the 
indictment is found reads as follows: Chapter 26, 
Laws of 1887: ‘Section 1. That section 933 of the Re- 
vised Statutes of the year 1884 be, and the same hereby 
is, amended to read as follows: Any person or persons 
who shall be found on the first day of the week, called 
‘Sunday,’ engaged in any sports, or in horse-racing, 
cock-fighting or in any other manner disturbing any 
worshiping assembly, or private family, or attending 
any public meeting or public exhibition, excepting for 
religious worship or instruction, or engaged in any la- 
bor, except works of necessity, charity or mercy, shall 
be punished by a fine not exceeding $15, nor less than 
$5, or imprisonment in the county jail of not more 
than fifteen days, nor less than five days, in the dis- 
cretion of the court, upon conviction before any Dis- 
trict Court.”’ 

It is quite apparent that, unless a forced construc- 
tion is given to the words, that is, unless they are much 
narrowed from their common acceptation, the words 
“engaged in any labor,” fully cover the charge in this 
indictment. Counsel for plaintiff freely admit this. 
But they contend that this law is an amendment of 
section 933 of the Compiled Laws, and, when read in 
connection with it, that it becomes at once evident 
that the words are narrowed, and that the words used 
in the charging portion were in section 933, and are 
left out of the law now in force; hence the intent of 
the Legislature to eliminate these words, and narrow 
the words ‘“‘any labor,’’ is unquestionable, and this 
court must so declare. 1t will be necessary to set out 
section 933 in full to understand the contention per- 
fectly. It is as follows: ‘Sec. 933. Any person or per- 
sons who shall be found on the first day of the week, 
called ‘Sunday,’ engaged in any games or sports, or in 
horse-racing, cock-fighting, dancing, or in any other 
manner disturbing any worshiping assembly, or pri- 
vate family, or in buying or selling any goods, wares or 
merchandise, chattels, or liquors or any other kind of 
property, or in holding or attending any public meeting, 
or public exhibition, except for religious worship or in- 
struction; or engaged in any labor, except works ot 
necessity, charity or mercy; or who shall keep open any 
store, shop or office, or other place of business, or place 
for the display of goods, wares or merchandise, shall be 
punished by a fine not exceeding #50, nor less than $10, 
for the first offense, and for the second or any subse- 
quent offense by a fine of not less than $25 nor more 
than $100, or by imprisonment of not less than five nor 
more than twenty days, in the discretion of the court 
or justice, upon conviction before any District Court 
or justice of the peace; provided, that none of the 
provisions of this act shall be construed to prevent 
travellers from prosecuting their journey, and keepers 
of ferry boats, livery stables, hotels and restaurants 
from accommodating travellers, or from supplying 
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their wants, or to prevent the proprietors of hotels or 
restaurants from supplying the wants of their board- 
ers or lodgers, on said day; barbers may also pursue 
their vocation; and provided further, that butchers 
and bakers may keep their establishments open and 
sell meat, bread and like articles, but shall not sell 
liquors or general merchandise, and apothecaries may 
likewise keep open their places of business and sell and 
deliver drugs or medicines and surgical instruments 
and medical apparatus, but no other articles on said 
day.”’ 

The present statute is exactly like section 953, ex- 
cepting in those portions italicized, in the amount of 
the fines and the proviso. The proviso is entirely left 
out in the law under consideration. Now the plaintiff 
in error insists that, by omitting from the present stat- 
ute the words “‘ games or,’’ “‘ dancing,”’ “‘ or in buying 
or selling any goods, wares or merchandise, chattels 
or liquors, orany other kind of property, or in holding 
or” and “tor who shall keep open any store, shop or 
office, or other place of business, or place for the dis- 
play of goods, wares or merchandise,”’ it is evident 
that the Legislature intended to exempt from punish- 
ment all who engaged in games, dancing, selling liquors 
or other merchandise upon Sunday. That is, while 
the words “any person or persons who shall be found 
on the first day of the week, called ‘ Sunday,’ engaged 
in any labor,” are clear, explicit and unambiguous, are 
so plain that a man of ordinary intelligence cannot err 
as to their meaning, yet as inthe original section 933 
there followed after those words the other words, “ or 
who shall keep open any store, shop or office, or other 
place of business, or place for the display of goods, 
wares and merchandise,’ and there was omitted the 
other clause, “‘ or in buying or selling any goods, wares 
or merchandise, chattels, or liquors or any other kind 
of property,” it is equally as clear and explicit that the 
Legislature intended to exempt those acts from the 
penalty of the statute. So that now, in this Territory, 
the stores and other places of business for the display 
or selling of any goods, wares and merchandise, and 
liquors, may be kept open upon Sunday the same as 
upon other days, but the farmer must not lift a hoe or 
pulla weed. The gambler may run his den of infamy 
and vice under the protection of law, but if a father 
aud his children should engage in some innocent sport 
in the neighborhood of a religious gathering, he and 
they would be amenable to the penalty of this act. If 
any person, by engaging in sports, horse-racing, cock- 
fighting or in any other manner, excepting games or 
dancing, disturb any worshiping assembly or private 
family, it is unlawful; but upon the contention of the 
learned counsel for the plaintiff, if any person, by run- 
ning a gambling-house or a dance-house, disturb a re- 
ligious gathering or private family, the law is power- 
less toact. More, if their contention is correct, then 
while it would be generally true that the disturbing of 
a religious gathering or private family in any manner 
whatever would be illegal upon any day, yet under 
their insistance it must be believed that the Legisla- 
ture, by passing the later statute, intended by omit- 
ting the words “games” and “dancing” from its 
enumeration of those things which should not be done 
upon Sunday to the disturbance of worshiping assemnb- 
lies and private families, that now the dance-houses 
and gaming dens may do what heretofore was illegal. 
And this, it is insisted, is true liberty, and escaping 
from the imbecility of sumptuary regulations! 

The question raised is one of legislative intention. 
Asageneral proposition the law is that, where there 
is no uncertainty or ambiguity in the language of the 


law, the intention of the lawmakers is to be arrived at. 


by the language used. Endl. Interp. Stat., §§4-6; Suth. 
St. Const., $237. Under this rule of law there could 
be no difficulty, for plainly and by admission of coun- 





sel the eelling of liquors would be comprehended in 
the words ‘‘ engaging in any labor.”” But the statute 
under consideration is an amendment to a section of 
the Compiled Laws, and it is to be presumed that the 
Legislature had a purpose in amending the law, and 
hence both the present statute and the one amended 
must be considered together in arriving at the legisla- 
tive intent, upon the assumption that there is a ne- 
cessity for construction in order to arrive at that in- 
tent. Suth. St. Const., §$ 133, 283, 286. It is contended 
that us the words ‘any labor”’ are used in both stat- 
utes, and that in the first, or section 933, the words 
“or in buying or selling any goods, wares or merchan- 
dise, chattels or liquors, or any other kind of property,” 
are also used, it must be held that the words “any la- 
bor’’ do not embrace the acts included in the latter 
clause; that the words “any labor” therefore havea 
specific and limited meaning, which do not include the 
latter clause. Hence when the words “any labor”’ are 
used in the present statute, it is with the same mean- 
ing as in section 933, which excludes the clause in re- 
gard to selling liquors, and, that clause not being in 
the later statute, it must be supposed that the acts 
covered by it are excluded from the intention of the 
statute. It must be conceded at once that, were there 
no other canons of construction admissible in such a 
case as this, the contention of the plaintiff in error 
would be unanswerable. Where two acts are in pari 
materia, it will be presumed, if the same word be used 
in both, and a special meaning were given it in the 
first act, that it was intended it should receive the 
same interpretation in the later act, in the absence of 
any thing to show a contrary intention. Reiche v. 
Smythe, 13 Wall. 162. 

This case fully sustains the principle for which the 
plaintiffin erroris contending. The question presents 
itself though, is this the only principle which is to be 
invoked here? And if it should transpire that the in- 
voking of this principle would lead to palpable absurd- 
ities, convict the Legislature of imbecility, hoist upon 
this Territory a law which would be as ‘‘ unsubstantial 
as a dream,” ‘‘adelusion and a snare,” and would an- 
nounce to the world that the people of this Territory 
had turned in contempt from the teachings of the ages 
and the legislation of every Commonwealth in this na- 
tion, must it not cause us to pause and consider if there 
are not other principles which might be applicable, 
which would not lead to such results? We freely ad- 
mit thatif, under known canons of construction, we 
cannot arrive at any other conclusion than that the 
Legislature of this Territory, at its twenty-seventh 
session, intended to practically wipe out the Sunday 
law and annihilate it as a civil rest day; that it in- 
tended to say to the farmer, the drayman, the carpen- 
ter: “If you water the roses or turn the glebe, if you 
draw a box of goods upon the highway, or if you lift a 
hammer in toil, you must suffer fine or imprison- 
ment,’ while to the saloon-keeper, the gambler, the 
bawdy-house inmates and the lepers of society gener- 
ally it says: ‘* You may ply your business unmolested 
and under our benediction and protection,’’ then we 
will say so, for it is not our province to legislate for our 
people, nor by a strained construction to uphold the 
good name and reputation of a co-ordinate branch of 
this government. But we do not see that we are un- 
der any such necessity. There are rules for arriving 
at legislative intent which must first be taken into con- 
sideration before dealing with the one so strenuously 
contended for by the counsel for plaintiff inerror. It 
is acardinal rule of construction that, when the lan- 
guage of the statute is plain and unambiguous, then in- 
terpretation is needless. Suth. St. Const., § 234. If 
then we should adopt this rule for our guide in the 
case before us, there would be no room for construc- 
tion. The acts complained of were labor, and they 
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were performed on Sunday; hence the intention of 
the Legislature is too plain to be misunderstood. 

But it is urged that it isa penal statute and should 
be strictly construed; no persons or acts ought to be 
brougbt within the terms of the statute who or which 
by a strict construction can be left out. Upon this 
point we quote the following from the Supreme Court 
of the United States as timely and wise: ‘ We are not 
unmindful that penal laws are to be construed strictly. 
It is said that this rule is almost as old as construction 
itself. But whenever involved it comes attended with 
qualifications and other rules no less important. It is 
by the light which each contributes that the judgment 
of the court isto be made up. The object in constru- 
ing penal as well as other statutes is to ascertain the 
legislative intent. That constitutes the law. There 
can be no construction where there is nothing to con- 
strue. The words must not be narrowed to the exclu- 
sion of what the Legislature intended to embrace, but 
that intention must be gathered from the words, and 
they must be such us to leave no room for a reasonable 
doubt upon the subject. It must not be defeated by 
a forced and over-strict construction. The rule does 
not exclude the application of common sense to the 
terms made use of in the act in order to avoid an ab- 
surdity, which the Legislature ought not to be pre- 
sumed to have intended.” U.S. v. Hartwell, 6 Wall. 
385, 395. 

The rule which requires courts to so construe stat- 
utes as to avoid absurdities and mischievous conse- 
quences, when the language does not imperatively re- 
quire such construction, is not only well settled by ad- 
judication, but it is theemphatic expression of com- 
mon sense. Suth. St. Const., § 238. Endlich, the 
English author, expresses this rule of presumption 
with great emphasis, thus: ‘‘ The presumption against 
absurdity in the provision of a legislative enactment 
is probably a more powerful guide to its construction 
than even the presumption against unreason, incon- 
venience or injustice.’’ Endl. Interp. Stat., § 264. 
When thena statute is, upon its face, plain, reason- 
able,just and in strict accordance with the best thought 
and enlightenment of the age, oughta court to go back 
to another statute in pari materia, and read into the 
existing law a sense which will make of it, not by pre- 
sumption simply, but in fact, an absurdity, an injus- 
tice, an unreasonable and farcical law, a law that flies 
in the face of enlightenment, morality, decency and 
the very spirit, not alone of the age, but of the common 
law? Wethink not. But do these consequences fol- 
low the contention of the learned counsel for plaintiff 
inerror? Wethink they do. Already we have out- 
lined some of the absurd consequences, not only ab- 
surd, but when fully considered, appalling. Look at 
them again. Keep in mind the contention that words 
in section 933 have received a definite meaning which, 
when used in a similar statute afterward, and not 
modified, must have the same construction as in the 
amended section. So when the statute says that no 
religious gathering or private family shall be disturbed 
by certain acts ‘tor in any other manner,” the latter 
words do not contain the specific acts enumerated, and 
hence when the statute underconsideration leaves out 
the words ‘‘games”’ and “dancing,’’ the legislative in- 
tent is that private families and religious gatherings 
may be disturbed by those means, and there is no re- 
dress, although they may very reasonably be consid- 
ered as comprehended in the words, ‘‘or in any other 
manner.”’ 

Under this contention it would be possible to keep 
open any place of business for the display of, or the 
buying or selling of, goods, wares, merchandise, chat- 
tels, liquors or any other kind of property; but it 
would be a crime to open the doors of a manufacturing 
establishment, to operate a mine or a railroad, to at- 





tend to agricultural labor. In short, about every thing 
which could by any means be considered disreputable, 
demoralizing and dangerous to good government and 
morals would be legalized by this contention, while 
about every thing that has in it nothing inherently 
wrong would be condemned by legal inhibitions. But 
this is not all. In the argument the learned counsel 
did not consider the principle invoked in its bearing 
upon the absence of the proviso from the present law. 
lf their contention is correct in principle, and should 
be invoked in this case to ascertain the legislative in- 
tent, then that principle ought to be the touchstone by 
which to ascertain that intent as to the whole law. 
Now if certain words, clauses or phrases in section 933 
are qualified by other words, clauses or phrases, and in 
the law under consideration the qualifying terms are 
dropped, it is clear that the Legislature intended to 
dispense with the etect of the qualifying terms. We 
then have this state of affairs: that upon Sunday it is 
illegal for travellers to prosecute journeys, for keepers 
of ferryboats, livery stables, hotels and restaurants to 
accommodate travellers or to supply their wants; it is 
illegal for butchers or bakers to keep open their estab- 
lishments to sell meat, bread or Jike articles, but it is 
perfectly legal for them to keep their establishments 
open to sell liquors or general merchandise. Apothe- 
caries must now close, unless they wish to dispense 
liquors. 

It will be observed then that by giving the present 
law the construction contended for by plaintiffin error, 
there arises a series of absurdities and mischievous 
cousequences which outrage all ideas of common sense 
and fix upona co-ordinate branch of this government 
the stigma of intending this outrage, which intention 
does not appear from the language of the law itself. 
But this contention is not condemned alone by this 
view of thecase. It will not be declared by the courts 
that the Legislature intended a law to havea construc- 
tion which strikes at fundamental principles of gov- 
ernment, at those principles which are back of all writ- 
ten enactments, and upon which Anglo-Saxon and 
Latin civilization alike are based. This law was orig- 
inally declared to be ‘‘An act to provide for the proper 
observance of the Sabbath,” and the amending body 
of the act cannot deprive the act of that intention, un- 
less clearly sointended. If we place upon it the con- 
struction asked for, then this act should be named 
‘An act for the desecration of the Sabbath.”” What- 
ever may be individual opinions as to the question of 
religion, and the particular form of it known as ‘“‘Chris- 
tianity,” yet the legal facet must be recognized by every 
one that this nation, and every portion thereof, is nom- 
inally Christian. Rector, etc., of Holy Trinity Church 
vy. U.S., 12 Sup. Ct. Rep. 511. 

As a Christian nation, it has always been the policy 
of the Legislature to protect the sanctity of the Sab- 
bath; to pass appropriate laws for the!proper observ- 
ance of the Sabbath, and unless the law is so specific 
as to demand a construction against such view, it 
would be arash court that would give its adhesion to 
sucha construction. It must also be considered in 
this connection that the whole trend of modern 
thought, feeling and legislation is toward curtailing 
the admitted evils of the liquor traffic. There is nota 
Commonwealth in this great nation but that has passed 
restrictive legislation upon the liquor traffic. The na- 
tion itself has supplemented the legislation of the 
States wherever its laws might nullify those of the 
States. 

All, or nearly all, of the Supreme Courts of 
the States, and the Supreme Court of the United 
States, have condemned the unrestricted traffic of 
liquor in vigorous terms. The nations of England, 
Germany, France and Sweden have been forced to ap- 
point commissions to take into consideration the dele- 


| 








314 





THE ALBANY LAW JOURNAL. 








terious effects of the traffic upon their people, and to 


pass laws for the purpose of curtailing its evil conse- 
quences. 

Now all this may be wrong and mistaken. It 
may be sumptuary legislation and to be condemned. 
1t may be the evidence of retrogression instead of pro- 
gression. It may be all this and more. With the 
abstract view we have no occasion here to take issue. 
For us it is enough that, without a dissenting voice, 
the civilized world has condemned and is condemning 
the unrestricted traffic in liquors. And yet, with this 
fact before us, and the other fact, equally us evident, 
that the nation and this Territory are Christian, 
and called upon to pay a decent respect to the Sab- 
bath, we are called upon to place a construction upon 
an act, ostensibly passed for the protection of the Sab- 
bath, and which in its language plainly asserts that 
very idea, which will in effect break down the Sabbath, 
and also throw open the day to the unrestrained evils 
of the liquor traffic. There is not acanon of statutory 
construction in the books which ever contemplated 
such an outrage upon common sense. 

It must be constantly kept in mind that under the 
very first canon of construction there is really nothing 
to construe, for the words of the statute are plain and 
free from ambiguity. That it is only when we are 
asked to read the law in the light of another statute 
that the confusion becomes worse confounded, and 
that the law bristles with absurdities and runs counter 
to the great fundamental principles of the govern- 
ment, and in the very teeth of the supposed spirit of 
the age. Why did the legislators change the law? 
Clearly to make it more definite and certain, and to 
reduce the penalties, that it might the more readily be 
enforced. The very terms of the original statute, with 
its proviso, were so uncertain, and susceptible to so 
many refined distinctions, that it was clearly in the 
interest of the law to curtail the language, and bring it 
into harmony with the laws of other States upon the 
subject. ‘‘ Every change of phraseology however does 
notindicate achange of substance and intent. The 
change may be made to express more clearly the same 
intent, or merely to improve the diction.’’ Suth. 
St. Const., § 256. 

There being no error in the record the judgment of 
the lower court is affirmed. 


Lee and McFrr, JJ., concur. 


O’Brien, C. J. (dissenting). Notwithstanding the 
foregoing vigorous argument of the court, redolent 
with the fervid eloquence of my Brother Seeds, I re- 
luctantly dissent from the conclusions reached. What 
induced the twenty-seventh session of the legislative 
Assembly of New Mexico to remove the safeguards 
thrown around the Christian Sabbath by a pre-exist- 
ing law of the Territory? is not the question submit- 
ted. Has it done so? is the only point that the court 
is called upon to determine in this case. [ts power is 
not denied. Its right to do so we may disputeas mor- 
alists, but cannot settle as a court when the intent is 
obvious. Potwit, voluit, fecit. The word ‘‘labor” in 
the amendatory act, when considered in connection 
with the section amended, means nothing more or less 
than manual, servile Jabor. It would be sheer nonsense 
to call a saloon-keeper or merchant a laborer or labor- 
ing man. It is much safer to permit the Legislature 
to outrage the religious spirit of the age and country 
forashort period than to nullify its act by a forced 
judicial construction violative of every canon of statu- 
tory interpretation. 

In my opinion, the judgment, in obedience to the 
clearly-expressed will of the Legislature, ought to be 
reversed. 





BOND—UNSEALED, BUT DULY STAMPED 
AND PURPORTING TO BE SEALED. 


ENGLISH COURT OF APPEAL, MAY 31, 1892, 





Re SmitH; OSWELL Vv. SHEPHERD.* 

A bond bore the words “sealed with my seal,” which pre- 
ceded the date, and the attestation clause stated that the 
bund was * signed, sealed and delivered ’’ by the obligor; 
it did not appear that a seal had in fact ever been affixed, 
there being no mark, wafer or seal visible on the face of 
the document. The bond was however properly stamped. 
Held, that the court could not, in absence of proof, pre- 
sume that the bond had been sealed. 


AROLINE SMITH, who died on the 19th of De- 
cember, 1891, by her will, dated the 2d of June, 
1891, bequeathed to each of her nephews and nieces who 
should be living at the time of her decease the sum 
of £200. Gertrude Caroline Shepherd was one of such 
nieces. After the death of the testatrix her executor 
discovered amongst her papers a bond under the hand 
only of the testatrix in favor of G. C. Shepherd. 

The bond was properly stamped as such, but no 
mark, wafer or seal of any kind was visible on the face 
of it. The bond was as follows: 

“Know all men by these presents that I, Caroline 
Smith, of No. 3, Bentinck Terrace, Regent’s Park, in 
the county of Middlesex, spinster, am held and firmly 
bound to Gertrude Caroline Shepherd * * * inthe 
sum of £800, to be paid to the said Gertrude Caroline 
Shepherd, her executors, administrators or assigns. 
For which payment to be well aud faithfully made I 
bind myself, my heirs, executors and administrators 
firmly by these presents. Sealed with my seal. Dated 
this 17th day of September, in the year of our Lord 
1874.”’ 

The bond then recited that out of natural love and 
affection which the obligor had for the obligee, the 
niece of the obligor, and in order to make some pro- 
vision for her after the decease of the obligor, she had 
agreed to secure the transfer to the obligee, for her 
sole and separate use, of the sum of £400, three per 
cent consolidated annuities, within six calendar 
months after the decease of the obligor, but without 
any interest in the meantime. And the condition of 
the bond was stated to be that if the obligor should in 
her lifetime, or if the executors or administrators of 
the obligor should within six calendar months after 
her decease, transfer into the name of the obligee, for 
her sole and separate use, or to her executors, adminis- 
trators or assigns, of the sum of £400, three per cent 
consolidated annuities, but without any interest in the 
meantime, then the bond should be void; otherwise 
the same should remain in full force and virtue. The 
bond concluded with a proviso as follows: 

“Provided always that if the said Caroline Smith 
shall by her will, or any codicil thereto, bequeath toor 
in favor of the said Gertrude Caroline Shepherd a sum 
of three per cent consolidated annuities equal to or 
greater than the said sum of £400, like annuities here- 
inbefore mentioned, then such sum shall be deemed a 
satisfaction of the whole or part, as the case may be, 
ofthe said sum of £400, three per cent consolidated 
annuities, mentioned in the condition to the above- 
mentioned bonds. 

Signed, sealed and delivered by the above- | Caroline 
named Caroline Smith, in the presence Smith, 
of Agnes Clayton Goren, 1, Bentinck { 3, Bentinck 
Terrace. Terrace.” 
An originating summons was accordingly taken out 

by the executor of the testatrix against G. C. Shep- 

herd for the determination of the question whether 

G. C. Shepherd was entitled to be paid any, and what 





*S. C., 67 L. T. Rep. (N. 8.) 64. 
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amount, or to have any, and what sum, of consols 
transferred to her under the bond. 

On the 28th of March, 1892, the summons came on to 
be heard before North, J., sitting in chambers, when 
his lordship decided the question raised in the nega- 
tive. From that decision the defendant, G. C. Shep- 
herd, now appealed. 


J. W. Baines, for appellant. This is an unsealed 
bond on the face of it, but I ask the court to hold that 
it was in fact duly sealed. It is true that it bears no 
mark, wafer or seal, but it purports to have been 
sealed, and isattested as having been sealed. More- 
over, it has the proper stamp upon it. Where a docu- 
ment is properly stamped, and purports to have been 
sealed, and the attestation clause is in the usual form, 
stating that the document was sealed and delivered in 
the presence of the witnesses, there is prima facie evi- 
dence that the document has been duly sealed, and the 
court will presume that it has been sealed, although 
no impression appears on the face of the document. 
Sugd. Powers (8th ed.), 232; Sprange v. Barnard, 2 
Bro. C. C. 585; Reg. v. Inhabitants of St. Paul’s, Covent 
Garden, 7 Ad. & Fil. 282; Re Sandilands, 24 L. 'T. Rep. 
(N. 8.) 273; L. R.,6C. P. 411. [Kay, L. J.—Could any 
one seal a deed by merely touching it with his finger? 
It seems that some kind of impression is necessary, but 
that an impression will suffice. Bowen, L. J.—It will 
not do to look at the paper and say, “I deliver this as 
my act and deed.’’ There must be some sort of mark 
to denote the seal. Lindley, L. J.—In the case of Re 
Sandilands, ubi supra, the document had pieces of green 
ribbon attached to the places where the seals ought to 
have been, although there was no wax or other mate- 
rial to receive an impression.] I submit that I have 
established a prima facie case in favor of this docu- 
ment having been properly sealed, and have brought 
myself within the proposition of law laid down in Sug- 
den on Powers, ubi supra. [Lindley, L. J.—Was the 
witness called who attested the signature of the obli- 
gor?] No, for it was admitted that the signature of 
the obligor was genuine. [Kay, L. J.—If the seal had 
been visible, there would have been no necessity for 
calling the attesting witness. But how can you ask the 
court to say that the document was sealed when you 
have not called the attesting witness?] Will your 
lordships permit me to call her before this court? 
{Lindley, L. J.—We must act on principle. I do not 
think it would be right to have the witness called now. ] 
The following authorities were also referred to: Le 
Balkis Consolidated Company, 58 L. T. Rep. (N. 8.) 300; 
National Provincial Bank of England v. Jackson, 55 id. 
458; 33 Ch. Div. 1, 14. 


P. S. Stokes, for respondent, was not called upon. 


Linpuey, L. J. In this case weare asked to say that 
the document in question was sealed at the time of its 
execution. It is a bond, and it was prepared by a so- 
licitor, and was copied by his clerk, or by a law sta- 
tioner. It is stamped as a bond, and is intended to be 
executed as a bond, but it does not bear on the face of 
i: any trace of a seal. The lady who executed it has 
signe it,and it bears the words “sealed with my 
seal,” and the attestation clause states that the bond 
was “signed, sealed and delivered’’ by the obligor. 
But those words are not in the handwriting of the 
person who signed, butin the handwriting of the law 
stationer. Itis quite obvious that the bond, when 
copied, was sent to Mrs. Smith, who signed it. Now 
the attosting witness has not been called to give evi- 
dence as to whether the bond was sealed or not, and 
there is absolutely nothing to show that if was actu- 
ally sealed. It seems to me perfectly impossible for 
us to say that the document was sealed. We have 
been pressed with authorities, but authorities are not 











of use on a question such as this. I think therefore that 
the appeal must be dismissed with costs. 


Bowen, L. J. I am of the same opinion. A seal 
need not consist of wax nor of a wafer. It may be a 
mark affixed to the document. As was said by Byles, 
J., in the case which bas been referred to of Re Sandi- 
lands, 24 L. T. Rep. (N. 8.) 273; L. R., 6C. P. 411, 413, 
the sealing of a deed may be done by the end of a ruler 
or any thing else. Solong as it takes the place of a seal 
that will do. But the difficulty of this case is that 
there is not a scintilla of evidence that the bond was 
in factsealed. Itis true that there is a signature to 
the bond by the obligor, and there are the words 
“sealed with my seal.’’ But that is perfectly consist- 
ent with this, that the person, though about to fix the 
seal, actually omitted todo so. The attesting witness 
has not been called to give evidence as to whether the 
bond was sealed or not. In this case the document 
ought to have been sealed, and has not been sealed. 
We have been pressed with the authority of Re Sandi- 
lands, ubi supra, but it seems to me that that case is 
distinguishable from the present. And as Lindley, 
L. J., said in the later case of National Provinctal 
Bank of England v. Jackson, 55 L. T. Rep. (N. 8.) 458; 
33 Ch. Div. 1,14, Re Sandilands, ubi supra, wasa “ good- 
natured decision, in which lam not sure that I could 
have concurred.” In Re Sandilands, ubi supra, a deed 
was sent out to Melbourne under a special commission 
for execution and acknowledgment by certain married 
women. When sent out the deed had pieces of green 
ribbon attached to the places where the seals should 
be, but no wax or other material to receive an impres- 
sion, and it was returned to this country in the same 
state, but in all other respects duly executed. The at- 
testation clause stated that the deed wus “ signed, 
sealed and delivered,” one of the attesting witnesses 
being the mayor of Melbourne, and two of the com- 
missioners certified that the married women produced 
the deed before them, and ‘‘acknowledged the same 
to be their respective acts and deeds.’”’ In those 
circumstances the court held that there was sufficient 
prima facie evidence that the deed was sealed to war- 
rant the court in allowing it to be received and filed 
with the other documents by the proper officer under 
8 and 4 William IV, chapter 74. It seems to me that Re 
Sandilands, whi supra, was an exceptional case, and 
that the decision there depended upon the particular 
facts of that case. It does not justify the court, when- 
ever a document is produced before it, which, though 
bearing no seal, purports to have been sealed, in as- 
suming that it has actually been sealed. I cannot see 
my way to assuming that fact in the present case, and 
I agree that the appeal should be dismissed with costs. 


Kay, L. J. In this case there is a document in the 
form of a bond, for which it is admitted no considera- 
tion was given, and unless it is executed as a deed it 
cannot be enforced against the estate of the obligor. 
Itis not a testamentary instrument. Thererore it 
must be a deed in order to make it valid. We are 
asked to hold that this document, which is expressed 
to have been ‘‘ sealed with the seal’ of the obligorand 
attested by the attesting witnesses as baving been 
“signed, sealed and delivered” by the obligor, was in 
fact a deed because there might have been some im- 
pression equivalent to a seal, although there is no 
mark apparent on the face of the document. Itis said 
that itis possible that any impression that may have 
been made may have disappeared in the lapse of time 
which has occurred since the bond was executed. But 
I do not think that such was the case. Authorities 
have been cited which show that the courts have gone 
very far in treating documents as having been duly 
sealed which should be executed as deeds, and have 
inferred that there was due fulfillment of that require- 
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ment. Under certain circumstances, and in very old 
documents, it might be said that the seal may have 
disappeared. The older the document becomes, the 
more likely it is that that which was a seal has in the 
lapse of time disappeared. But here there is no trace 
of any thing like a seal. Indeed there is no space op- 
posite the name of the obligor where a seal might have 
been put. I confess that in furtherance of the inten- 
tion of the obligor, I should be glad to say that the 
document was duly sealed. But before we can say that 
one must exhaust all the evidence on the point which 
could be adduced. The witness who attested the sig- 
nature of the obligor has not been called, so that we 
are unable to learn what she has to say on the subject. 
Counsel says that it is admitted that the signature of 
the obligor is genuine, and therefore that it is unnec- 
essary to prove the signature. But has the person who 
claims under the bond exhausted all the evidence? At 
least that witness who attested the bond ought to have 
been called. As that has not been done, it seems to 
me against all reason to ask the court to give this doc- 
ument the effect it would bave had if it had been prop- 
erly sealed. I think therefore that this appeal should 
be dismissed with costs. 


Appeal dismissed. 





CONTRACT — WAGERING — INSURANCE 
AGAINST DISEASE. 


QUEEN’S BENCH DIVISION, JULY 4, 1892. 


CARLILL V. CARBOLIC SMOKE BALL CoMPANY.* 

The defendants, the proprietors of a certain medical prepa- 
ration, called ** The Carbolic Smoke Ball,’’ issued an ad- 
vertisement in which they promised to pay £100 to any 
person who contracted the influenza after having used 
one of their smoke balls, in a certain specified manner 
and foracertain specified period. The plaintiff, upon 
the faith of the advertisement, purchased one of the de- 
fendants’ smoke balls, and used it in the manner and for 
the period specified, but nevertheless contracted the in- 
fluenza. Held, that the above facts established a contract 
by the defendants to pay the plaintiff £100 in the event 
which happened; that such contract was neither a con- 
tract by way of wagering, within 8 and 9 Victoria, chap- 
ter 109, nor a policy within 14 George III, chapter 48, sec- 
tion 2, and that the plaintiff was entitled to recover. 


URTHER consideration before Hawkins, J. The 
defendants, who are the proprietors and vendors 
of a medical preparation called ‘‘ The Carbolic Smoke 
Ball,” inserted in the Pall Mall Gazette of November 
13, 1891, the following advertisement: ‘‘One hundred 
pounds reward will be paid by the Carbolic Smoke Ball 
Company to any person who contracts the increasing 
epidemic influenza colds, or any disease caused by tak- 
ing cold, after having used the ball three times daily 
for two weeks, according to the printed directions sup- 
plied with each ball. One thousand pounds is depos- 
ited with the Alliance Bank, Regeut street, showing 
our sincerity in the matter. 

“ During the last epidemic of influenza many thou- 
sand carbolic smoke balls were sold as preventives 
against this disease, and in no ascertained case was the 
disease contracted by those using the carbolic smoke 
ball. 

**One carbolic smoke ball will last a family several 
months, making it the cheapest remedy in the world 
at the price, 10s., post free. The ball can be refilled at 
acost of 5s. Address: 

*Carbolic Smoke Ball Company, 

“27 Princes Street, Hanover Square, London, W.” 

The plaintiff, a lady, having read that advertisement, 
on the faith of it bought one of the defendants’ car- 
bolic smoke balls, and used it as directed three times 
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a day, from November 20 till January 17, 1892, when 
she was attacked by influenza. She thereupon brought 
this action against the defendants tu recover the £100 
promised in their advertisement. 

The defendants pleaded that there was no contract 
between the plaintiff and the defendants that the de- 
fendants should pay £100 in the event which happened ; 
and that if there was such a contract it was void, 
either under 8 and 9 Victoria, chapter 109, as Seing a 
contract by way of wagering, or under 14 George III, 
chapter 48, section 2, as being a coniract of insurance 
not made in accordance with the provisions of that 
section, or as being contrary to public policy. The ac- 
tion came on trial before Hawkins, J., and a jury; but 
the facts not being in dispute, the learned judge re- 
served the case for further consideration on the points 
of law raised iv the defense. 


Asquith, Q. C. (Loehnis, with him), for defendants. 


W. Graham (Murphy, Q. C., and Bonner, with him), 
for plaintiff. 


Hawkins, J. The facts not being in dispute, I was 
requested to hear the Jegal objections discussed on 
further consideration, and to enter the verdict and 
judgment as I thought right. I have done so, and I 
proceed now to deliver my judgment. 

Four questions require consideration in determin- 
ing this case. 

lst. Was therea contract of any kind between the 
parties to this action ? 

2d. Was such contract, if any, wholly or partly in 
writing so as to require a stamp? 

3rd. Was the contract a wagering contract? 

4th. Was it a contract of insurance affected by stat- 
ute, 14 George IIT, chapter 48, section 2. 

As regards the first question, I am of opinion that 
the offer or proposal in the advertisement, coupled 
with the performance by the plaintiff of the condition, 
created a contract on the part of the defendants to pay 
the £100 upon the happening of the event mentioned 
inthe proposal. It seems to me that the contract may 
be thus described. In consideration that the plaintiff 
would use the carbolic smoke ball three times daily 
fortwo weeks, according to printed directions sup- 
plied with the ball, the defendants would pay to her 
£100 if, after having used the ball, she contracted the 
epidemic known as influenza. 

The advertisement inserted in the Pull Mall Gazette 
in large type was undoubtedly so inserted in the hope 
that it would be read by all who read that journal, 
and the announcement that £1,000 had been deposited 
with the Alliance Bank could only have been inserted 
with the object of leading those who read it to believe 
that the defendants were serious in their proposal and 
would fulfill their promise in the event mentioned; 
their own words, ‘‘showing our sincerity in the mat- 
ter,’’ state as much. It may be, that of the many 
readers of the advertisement, very few of the sensible 
ones would have entertained expectations that in the 
event of the smoke ball failing to act as a preventive 
against the disease, the defendants hadany intention 
to fulfill their attractive and alluring promise; but it 
must be remembered that such advertisements do not 
appeal so much to the wise and thoughtful as to the 
credulous and weak portions of the community; and 
if the vendor of an article, whether it be medicine 
smoke or any thing else, with a view to increase its 
sale or use, thinks fit publicly to promise to all who buy 
or use it, that to those who shall not find it as surely 
efficacious as it isrepresented by him to be, he will pay 
a substantial sum of money, he must not be surprised 
if occasionally he is held to his promise. 

T notice thatin the present case the promise is of 
£100 reward, but the substance of the offer is to pay 
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the named sum as compensation for the failure of the 
article to produce the guaranteed effect of the two 
weeks’ daily use as directed. Such daily use was suf- 
ficient legal consideration to support the promise. 
In Williams v. Carwardine (1833), 4 B. & Ad. 621, the 
defendant, on April 25, 1831, published a handbill, stat- 
ing that whoever would give such information, as 
should lead to the discovery of the murder of Walter 
Carwardiue should, on conviction, receive a reward 
of £20. In August, 1831, the plaintiff gave information 
which led to the conviction of one Williams. The 
court, consisting of Lord Denman, C. J., Littledale, 
Parke and Patteson, JJ., held that the plaintiff was 
entitled to recover the £20 upon the ground that the 
advertisement amounted to a general promise or con- 
tract to pay the offered reward to any person who per- 
formed the condition mentioned in it, namely, who 
gave the information. If authority was wanted to 
confirm the view I have taken, it is furnished by the 
case I have just cited.* 

This brings one to the second question, whether the 
advertisement, which is the only written or printed 
document affecting the contract, required to be 
stamped as an agreement before it can be admitted in 
evidence. This depends upon the language of the 
Stamp Act, 1891 (54 and 55 Vict., chap. 39), which re- 
quires ** an agreement, or any memorandum of an 
agreement * * * under hand only, whether the 
same be only evidence ofa contract, or obligatory upon 
the parties from its being a written instrument,” to be 
duly stamped. Whethera written or printed docu- 
ment falls within this requirement depends upon its 
character at the time it was committed to writing, or 
print, and issued. If atthe time no concluded con- 
tract had been arrived at by the contracting parties, it 
certainly could not in any sense be treated as an agree- 
ment, nor could it be treated as a memorandum of an 
agreement, for there could be no memorandum 
of an agreement which had no existence. No 
document requires an agreement stamp unless it 
amounts to an agreement, or a memorandum of 
an agreement The mere fact that a document may 
assist in proving a contract does not render it 
chargeable with stamp duty; it is only so charge- 
able when the document amounts to an agreement of 
itself orto a memorandum of an agreement already 
made. A mere proposal or offer until accepted 
amounts to nothing. If accepted in writing, the offer 
and acceptance together amount to an agreement, but 
if accepted by parol, such acceptance does not convert 
the offer into an agreement nor into a memorandum 
of an agreement, unless, indeed, after the acceptance, 
something is said or done by the parties to indicate 
that in the future it is to be so considered. See Edgar 
v. Black, 1 Stark. 464; Chaplin v. Clarke, 4 Ex. 407, per 
Maule, J.; Hudspeth v. Yarnold, 9C. B. 625; Clay v. 
Crofts, 20 L. J. (Ex.) 361. 1 think for the reasons [ 
have given, supported as they are by authority, the ad- 
vertisement does not require to be stamped. 

The third question is whether the contract I have 
found to exist is a contract by way of gaming or wag- 
ering within the meaning of Statute 8 and 9 Victoria, 
chapter 109, section 18, which renders such contracts 
null and void, and therefore not enforceable by action. 
I think itis not. Itis not easy to define with precis- 





* With reference to the case of Williams v. Carwardine, 
Hawkins, J., appended to his judgment the following note: 
“In this case the court held that the fact, as found by the 
jury, that the plaintiff was not induced by the offer of the re- 
ward, but by other motives, to give the information, did not 
affect her right to recover. I presume however that the of- 
fer had been brought to her knowledge before the informa- 
tion was given. Otherwise it is difficult to understand how it 
could be said that she was party to a contract, or gave the 
information in fulfillment of the condition.” 











ion what amounts to a wagering contract, nor the nar- 
row line of demarcation which separates a wagering 
from an ordinary contract; but according to my view 
a wagering contract is one by which two persons, pro- 
fessing to hold opposite views touching the issue of a 
future uncertain event, mutually agree that, depend- 
entupon the determination of that event, one shall 
win from the other, and that other shall pay or hand 
over to him a sum of money or other stake, neither of 
the contracting parties having any other interest in 
that contract than the sum or stake he will so win or 
lose, there being no other real consideration for the 
making of such contract by either of the parties. It 
is essential to a wagering contract that each party may 
under it either winor lose, whether he will win or lose 
being dependent on the issue of the event, and there- 
fore remaining uncertain until that issue is known. If 
either of the parties may win but cannot lose, or may 
lose but cannot win, it is not a wagering contract. 

It is also essential that there should be mutuality in 
the contract. For instance, if the evidence of the con- 
tract is such as to make the intentions of the parties 
material in the consideration of the question whether 
itisa wagering one or not, and those intentions are at 
variance, those of one party being such as if agreed in 
by the other would make the contract a wagering one, 
whilst those of the other would prevent it from be- 
coming so, this want of mutuality would destroy the 
wagering element of the contract and leave it enforce- 
able by law as an ordinary one. See Grizewood v. 
Blane, 11 C. B.526; Thacker v. Hardy, 4 Q. B. Div. 
685; Bluxton v. Pye, 2 Wils. 309. No better illustra- 
tion can be given of a purely wagering contract than 
a bet on a horse-race. A. backs Tortoise with B. for 
£100 to win the Derby. B. lays 10 to 1 against him 
—that is, 1,000 to 100. How the event will turn out is 
uncertain until the race is over. Until then, A. may 
win £1,000 or he may lose £100; B. may win £100 or he 
may lose £1,000; but each must bea winner or a loser 
on the event. Under the wager neither has any inter- 
est except in the money he may win or lose by it. True 
it is that one or both of the parties may have an inter- 
est in the property of the horse; but that interest is 
altogether apart from the bet, and each party is in 
agreement with the other as to the nature and inten- 
tion of his engagement. If any one desires to read 
more upon the subject of wagers he will find the sub- 
ject fully and clearly treated in Mr. Stutfield’s able 
and learned book. One other matter ought to be men- 
tioned, namely, that in construing a contract with a 
view to determining whether it is a wagering one or 
not, the court will receive evidence in order to arrive 
at the substance of it, and will not confine its atten- 
tion to the mere words in which it is expressed, for a 
wagering contract may be sometimes concealed under 
the guise of language which, on the face of it, if words 
were ouly to be considered, might constitute a legally 
enforceable contract. Such was the case in Brogden 
v. Marriott, 3 Bing. N. C. 88, in which, under the guise 
of acontract for the sale by the defendant to the 
plaintiff of a horse at a price to depend on the event of 
a trial of its speed and staying power, there was con- 
cealed a mere bet of the defendant’s horse to £200 that 
the horse within a month should trot eighteen miles 
within an hour. The defendant’s horse, having failed 
to accomplish the task set him, plaintiff claimed the 
horse at the nominal price of ls. The nature of this 
contract was transparent to any person of ordinary in- 
telligence, and the plaintiff in vain argued that it was 
a bona fide conditional bargain. The court held it to 
be nothing more nor less than a mere wagering con- 
tract, prohibited by the then unrepealed statute of 9 
Aane, chapter 14. In that case the nature of the con- 
tract was very clearly to be inferred from the state- 
tuent of it in the record. Ofcourse if in any case it is 
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suggested that a contract good on the face of it was a 
mere device to elude the operation of the statute, the 
question would be one for a jury to solve. See also Hill 
v. Fou, 4 H. & N. 359; Grizewood v. Blane, 11 C. B. 526. 

In the present case an essential element of a wager- 
ing contract is absent. The event upon which the de- 
fendants promised to pay the £100 depended upon the 
plaintiff's contracting the epidemic influenza after us- 
ing the ball; but on the happening of that event, the 
plaintiff alone could derive benefit. On the other hand, 
if that event did not happen, the defendants could 
gain nothing, for there was no promise on the plain- 
tiff's part to pay or do any thing if the ball had the 
desired effect. When the contract first of all came 
into existence (i. e., when the plaintiff had performed 
the consideration for the defendants’ promise), in no 
event could the plaintiff lose any thing, nor could the 
defendants win any thing. At the trial it was not 
even suggested that any evidence could be offered to 
alter the character of the contract or the facts so de- 
posed to by the plaintiff. Iam clearly of opinion that 
if those facts established a contract, as I think they 
did, it was not of a wagering character. 

As to the objection that this contract, if any, was 
one of insurance, and invalid for non-compliance with 
the Statute of 14 George III, chapter 48, section 2, 
which enacts that ‘it shall not be lawful to make any 
policy or policies on the life or lives or any person, or 
other event or events, without inserting in such policy 
or policies the person or persons, name or names in- 
terested therein, or for whose use, benefit, or on whose 
account such policy is so made or underwrote,”’ it 
seems to me that the simple answer to that objection 
is that the section relates only toa policy which is a 
written document, and cannot apply to a contract 
like the present, which is created by a written pro- 
posal or offer accepted by the fulfillment by the plain- 
tiffof the conditions attached to the offer. Ido not 
feel it necessary to discuss the question whether the 
contract is one of insurance, which kind of contract 
Biackburn, J., in Wilson v. Jones, L. R., 2 Ex., at p. 
150, thus describes: ‘‘A policy is, properly speaking, a 
contract to indemnify the insured in respect of some 
interest which he has against the perils which he con- 
templates it will be liable to.””. My present opinion is 
that is does not amount to such a contract, and cer- 
tain I am that neither of the parties so intended it. 

In the pleadings I find a further defense that the 
contract was contrary to public policy, but the learned 
counsel for the defendants was unable to point out to 
me any grounds for such acontention other than those 
I have already discussed. 

It follows from what I have said, that in my opinion 
the plaintiff is entitled to recover the £100. I therefore 
direct a verdict to be entered for the plaintiff for £100, 
and judgment accordingly, with costs. 

Judgment for the plaintiff. 


——__>___—_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

EVIDENCE—COMPARISON OF HANDWRITING—WRIT- 
ING IN PRESENCE OF JURY.—It is error to permit a 
party to write his signature in the presence of the jury, 
to enable them, by comparison of handwritings, to ap- 
preciate his nervous condition at the time of signing a 
release of all claims for persunal injuries. We know 
of no rule which would sanction a comparison of hand- 
writings for such a purpose. Besides if there was a 
material difference between the handwriting of the 
plaintiff at the different dates, there was at least a lia- 
bility that some of the jurors might have been led to 
doubt the genuineness of the signature to the release, 
which was not denied. Cal. Sup. (t., Nov. 23, 1883. 
Gulzoni vy. Tyler. Opiniou by Sharpstein, J. 





EXEMPTIONS—WORK HORSES—STALLIONS.—A stal- 
lion kept solely for breeding purposes, and not used as 
a work horse, is not exempt from execution. The gen- 
eral policy of allexemption laws is that the unfortu- 
nate debtor shall not be left without the means of sup- 
porting himself and his family in the vocation usually 
pursued by him. To that end the tools of a mechanic 
or artisan, necessary to carry on his trade; the instru- 
ments of a surgeon, physician, surveyor and dentist, 
necessary to the exercise of their professions, with 
their scientific and professional libraries; the law li- 
brary of a lawyer; the libraries of ministers; the tools, 
implements and appliances of a miner; the horses of 
a teamster, by the use of which he earns his living, and 
so on, are exempted from execution. These all illus- 
trate the intention of the legislative body in enacting 
the law, and show that it was adopted to secure to the 
debtor the necessary means of gaining a livelihood, 
while doing as little injury as possible to the creditor. 
In no part of the statute are farmers, gardners, stock 
raisers and people engaged in similar occupations speci- 
ally mentioned, but there seems no doubt that this 
third subdivision was intended toapply to them alone, 
and toexempt to them and their families, as has been 
done to others, the means necessary to enable them to 
earn 4 living in their chosen vocations. For this pur- 
pose *‘two oxen or two horses or two mules, and their 
harness, two cows, and one cart or wagon, with food 
for one month” are included among the exempt arti- 
cles. The kind of oxen, horses or mules is not men- 
tioned, but looking at the whole scope and purpose of 
the statute, as illustrated in its various provisions, it 
does not seem doubtful that the intention was that 
they should be work animals; the kind that would 
best assist the debtor to obtain a living at farming, as 
that business is ordinarily conducted, while not gen- 
erally enabling him to cover and hold from his eredit- 
ors a large amountof valuable property. Wherever 
horses are mentioned elsewhere throughout the sec- 
tion, some language is used showing that what is in- 
tended to be exempted is the animals used in the debt- 
or’s business, and the fact that it was not so expressed 
in this paragraph, where certainly the same reasons 
apply, must be considered simply an oversight, and 
the omission can and must be supplied by the courts 
in order that the evident intention of the lawmakers 
shall not be defeated. Work horses would enable the 
debtor to carry on his business, and however valuable 
could not generally be worth more than a few hundred 
dollars; but if the exemption is not confined to that 
class, then there is no limitation, and animals worth 
many thousands of dollars may be beyond the reach 
of anexecution. Weare supported in this view of the 
statute by the case of Robert v. Adams, 38 Cal. 385, 
where the Supreme Court of that State, in a well-con- 
sidered opinion, came to the same conclusion that we 
have expressed. Probably, no matter how valuable a 
horse may be, he would, if a work horse, be exempt 
from execution, and the fact that he isalso astallion, 
and used for breeding purposes, would make no differ- 
ence. This was so held in McCue v. Tunstead, 65 Cal. 
506. But where the horse is not a work horse, nor in- 
tended to be such, and is used solely for breeding pur- 
poses, we feel confident that he does not come within 
the class that the Legislature intended to exempt from 
execution. Nev. Sup. Ct., Sept. 7, 1892. Krieg v. Fel- 
lows. Opinion by Bigelow, J. 


SLANDER—CHARGE OF BLACKMAILING SCHEME.—It 
is not actionable to say of another that he “is guilty 
of the crime of concocting a blackmail or extortion 
scheme,’’ as the words charge merely a plan or purpose 
to extort money, which is not punishable unless an 
attempt is made to carry it out. This might be con- 
sidered as seriously reflecting upon the plaintiff's char- 
acter. But itis not a punishable offense under the 
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laws of the State. To concoct a blackmailing or extor- 
tion scheme, simply imports the formation of a plan 
or purpose to extort money, and does not import any 
actual, wrongful use of force or threats, or imply any 
overt act whatever. A mere “implication of an in- 
tent to commit a crime is not actionable.” Townsh. 
Sland. & L., $8 160, 161; Odg. Sland. & L., §$§ 120-124; 
Bays v. Hunt, 60 lowa, 251; Fanning v. Chace (R. I.), 
22 Atl. Rep. 275. The law upon this subject is well 
stated in 13 American and English Encyclopedia of 
Law, 353: ‘‘ Words which merely impute a criminal 
intention, not yet put into action, are not actionable. 
Guilty thoughts are notacrime. But as soon as any 
step is tuken to carry out such intention, as soon as 
any overt act isdone, an attempt to commit a crime 
has been made; and every attempt to commit an in- 
dictable offense is, at common law, a misdemeanor, 
and in itself indictable. To impute such an attempt is 
therefore clearly actionable.”” The case of Hess v. 
Sparks, 44 Kaus. 465, relied upon by plaintiff, is not in 
any respect in opposition to the views I have expressed. 
It was essentially different in its facts from this case. 
There the words spoken directly charged that the per- 
son alluded to was a blackmailer—** What are you do- 
ing with that $9 blackmail here?’’ And the innuendo 
set furth the meaning in clear, direct and positive 
terms, **meaning thereby that the said plaintiff bad 
committed the offense of extortion of money from a 
person or persons by threats of accusation or exposure, 
or opposition in the public prints, and that she was a 
common blackmailer and extortioner.’’ Taking the 
innuendo in connection with the words charged, the 
court very properly held that the language imputed an 
offense punishable under the laws of that State. U.S. 
Cire. Ct., N. D. Cal., July 11, 1892. Mitchell v. Sharon. 
Opinion by Hawley, J. 51 Fed. Rep. 424. 








A MUTILATED BOOK. 


‘THE legal side of the recent case of Lee v. Gibbings, 
before Mr. Justice Kekewich on the 4th August, 
is, asthe judge said, of considerable interest, and by 
no means free from difficulty. Has an author any 
right to have his work published in its entirety? Can 
he by any legal means prevent its being published in a 
mutilated form? Can he be heard to say that his lit- 
erary reputation is injured by material parts of his 
work being cut away? Are these things legal injuries? 
These are a sample of the questions raised, but not de- 
cided, in the case of J'he Autobiography of Edward, 
Lord Herbert of Cherbury. The plaintiff's story was a 
short one. In 1886 he prepared for Nimmo, the pub- 
lisher, a library edition, sold at aguinea, of the book in 
question. His work comprised a preface, ajtable of con- 
tents, an introduction, a bibliographical notice of the 
circumstances in which the text was originally printed, 
explanatory notes, a continuation of Lord Herbert's 
life from the point at which his autobiography ceased 
until his death; also an appendix and an index. The 
book was not a great success, and Nimmo sold the un- 
published sheets to the defendant. Last May the de- 
fendant published at five shillings a smaller edition of 
the work in “‘The Memoir Library,’’ cancelling from 
the original the preface and introduction, the table of 
contents, bibliographical notice and index. The plain- 
tiff's name was given on the title-page as author with 
the date *‘1892.’" Upon these facts the plaintiff com- 
plained that the omissions from the work of so serious 
and scholarly a character were so important as to be 
injurious to his reputation as an author and a scholar. 
He issued a writ and moved foran interim injunction 
to restrain the sale of the abridged book. 
This was a request to which Mr. Justice Kekewich 
refused tu accede. But his refusal was based on the 


simple ground that it was not a case for granting an 








injunction upon an interlocutory application. True,a 
libel may on occasion be checked by interim injunc- 
tion. But, upon the balance of convenience, the judge 
thought it no case for immediate action. If the de- 
fendant goes on selling his five-shilling book, and 
thereby injures the plaintiff's reputation in the legal 
sense, then the injury may be compensated by the 
damages given ina libel action, and the plaintiff will 
have his reputation maintained at the level at which 
it stood previously. The sale of a few copies cannot 
place the plaintiff in a much worse position. Very 
likely one result of the proceedings in court may be to 
increase for the moment the sale of the five-shilling 
book. So sweet are the uses of advertisement. The 
judge simply refused to interfere summarily. Whether 
he would, if asked to do so, interfere ultimately, he 
did not say. But he pointed out that the case is emi- 
nently one foraspecial jury. The defendant had 
thought fit to publish the plaintiff's work in a muti- 
lated form. The index had been left out, and the in- 
troduction had been left out. To leave out the intro- 
duction was, in the judge’s eyes, very nearly leaving 
out the principal part of the work, and was a very co- 
gent instance of mutilation. Was the defendant enti- 
tled to do that? Was it right for a man to publish 
extracts without saying that they were extracts? 
Could a man publish a work in a mutilated form with- 
out saying that it was mutilated? These were ques- 
tions which the judge carefully left unanswered. All 
he said was that the author's legal remedy, if he hasa 
remedy, is founded on libel or nothing. If the muti- 
lations do not give the plaintiff aright of action for 
libel, they give him no right of action atall. So the 
judge left the plaintiff to go before a jury. 

The case therefore remains in a way sub judice, and 
ourcomments upon it must needs be guarded. The 
point raised has never, to our knowledge, come up in 
the same way before, and we shall await with interest 
the development of the action. It is an actionable 
libel to write and publish falsely of a barrister that he 
edited the third edition of a law book, if the book is 
proved to be full of inaccuracies which would seriously 
prejudice the plaintiff's reputation. Archbold v. Sweet, 
1 Moo. & Rob. 162; 5C. & P. 219. Almost any thing 
may be a libel, from a trade-mark on a wall to an alle- 
gory, from hierogly phics to ironical praise. To say ofa 
physician of high repute that he is somehow concerned 
in veuding quack medicines is unquestionable defama- 
tion. Clark v. Freeman, 11 Beav. 117. May it not bea 
libel so to report the speech of a politician or a barris- 
ter that the speaker is made to talk nonsense? May it 
not be defamation to reproduce as the prescription of 
a quack doctor a farrago of impossible medicines? Ap- 
plying these analogies to the world of literature, may 
it not be libellous to represent a writer as responsible 
for a work which is much less good than It was when 
it left his hands? May not his reputation as an au- 
thor and a scholar suffer by such treatment? This is 
what the innuendo would be—that injury was caused 
to the author’s reputation by the publication of his 
work in a mutilated form as his work, whereas, in 
truth and in fact, his work was far superior. We re- 
peat that we anticipate with lively interest the appear- 
ance of such an innuendo on the record. For from the 
legal point of view—we ignore the moral side—the 
recent case is one of very great interest.—London Law 
Times. 





CORRESPONDENCE. 


QUARANTINE AT FIRE ISLAND. 
Editor of the Albany Law Journal: 
Your leaders both for this and last week are slightly 
erroneous, though in the main correct. 
Firstly, we have no “ lobster-catchers ” here, becauso 
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there are no lobsters to catch. Ours come from Ful- 
ton Market, New York, are caught with « silver hook 
after being caught on the shores of Rhode Island and 
Connecticut, and a very few on the “north side”’ of 
Long Island. 

From my window where I am now writing I can see 
the Surf Hotel across the bay about as distinctly as 
you can see the Delavan House or your State Capitol 
from your headquarters. It is really a lovely spot for 
either sick or well folks. But, Mr. Editor, when you 
designate as “‘ clam-diggers”’ the objectors to making 
Fire Island a quarantine station, where the sick forall 
time are to be received, by reason of Governor Flow- 
er’s illegal action, instead of ‘‘clam-diggers” you 
should write: Twenty merchants, worth each from 
$5,000 to $25,000; one cashier of a bank; one clergy- 
man, in good and regular standing; one supervisor; 
three attorneys and counsellors at law; two promi- 
nent physicians, and about one hundred other decent 
people whom you would be glad to call your friends. 

You are so uniformly correct in all you write and do 
that it hurts me to see you fall into even a slight error. 

Yours, 
PHiLo Pratt HoTcHKIss. 

Bay Suorg, L. L., Oct. 2, 1892. 


[We cannot see the Delavan House nor the State 
Capitol from our “headquarters,” and we seldom 
see either as we do not practice at the bar of 
either. —Eb. , 


JENNY. 


Editor of the Albany Law Journal: 

Your recent very appreciative notice of the ‘‘ book 
learned Judge Isaac Biackford of Indiana, and the 
difficulty he had in spelling ‘Jenny—a Female Ass,’ 
even after examining every book in his library,” illus- 
trates the value of complete records in law libraries 
every where. 

What a pity his library did not contain [the follow- 
ing record of Mr. Ware's estate, where he would have 
found a precedent exactly to his mind in ‘‘Gex” for 
“Jacks,”’ and of course “Genny” would have been 
the legitimate word for ‘“‘ Jenny.” 

The inventory of John Ware’s estate, August 29, 
1718, has: “The homestead & Jack paster medow 
£200,” and also ‘‘Gex (Jack’s) pasture,” now the site 


of City Mills, Norfolk, Mass. 
“ Grex.” 


See Miss Emma Earle in ‘‘ The New England His- 
torical and Geneological Register,” volume 41, page 


396, October 8, 1887. 
Respectfully yours, 
D. P. HUBBARD. 


——_»—______ 


NEW BOOKS AND NEW EDITIONS. 


THAYER'S CASES ON EVIDENCE. 

Select Cases on Evidence at the Common Law, With Notes. 
By James Bradley Thayer, LL. D , Professor of Law at 
Harvard University. Cambridge: Charles W. Sever, 1892. 
Pp., xvii, 1229. 

The main design of this collection is, we infer, to 
furnish the students at Harvard Law School with easy 
and uninterrupted access to the cases necessary to be 
studied in their attendance upon the lectures on Evi- 
dence. The volume would be useful in this respect at 
any other law school. The practice is growing quite 
common, and has become necessary, for otherwise it 
would be almost impracticable for most of the stu. 
dents to consult the cases. The cases are purposely 
printed without head-notes, for ther are designed to 
be supplemented by the oral discuurse of the instruc- 





tor. Ofcourse the work will not be useful to the prac- 
titioner in general, and it is not intended to be, but for 
its special purpose it is in every way admirable. The 
compiler is an accomplished master and a recognized 
authority on this important branch of the law. His 
selections are made with unimpeachable discretion, 
and his statements are inevery way worthy of com- 
mendation. Testing the character and extent of the 
selections by examination of several divisions with 
which we happen to be somewhat familiar, we cannot 
discover the omission of a single important case from 
the early days to the present time. The learned author's 
notes and excursions are exceedingly valuable, end 
serve to make one wish for more original and less se- 
lected matter, but he exhibits a self-denying loyalty to 
his peculiar purpose, and thus perfectly accomplishes 
it. The work may unhesitatingly be recommended to 
all law schools, aud to all students, whether novices or 
experts. 
CLARKE’s HAND-Book or U. 8S. DeEcrtstons. 
Hand-Book of allthe decisions of the Supreme Court of the 
United States from its Organization to October Term, 
1891. Part I. Index by Subjects. Part II. Index by 
Cases. By H. D. Clarke, Librarian of the Court. The 
Lawyers’ Co-Operative Publishing Co., Rochester, N. Y. 
1892. 

This seems to be a useful, labor-saving manual in 
design, and assuming, as we have apparent reason from 
the compiler’s official position to assume, that it is ac- 
curately done, it must prove exceedingly convenient 
to lawyers searching for any particular doctrine in the 
ultimate court. 





es 


LEGAL MEDITATIONS. 
What use to me is ‘‘ Byles on Bills?” 
For “ Jarman on the Law of Wills” 

I wouldn't give a jackstone. 
“Jury and Jury Trials,”’ nor more, 
For ‘Coke or Littleton ’’—yes, or 

For Chitty, Kent or Blackstone. 


Will Byles help me to pay the bill 
I owe for flowers? Can her will 

Be changed by reading Jarman? 
What use are ‘‘ Jury Trials ’’ to me?— 
Or Kent, or Chitty? Blackstone?—he 
Is dryer than theosophy, 

Yes, worse than any Brahmin. 


And ‘* Kneeland on Attachments,” too, 
Has nothing in it that will do; 

The title is misleading. 
And though through dusty books I read, 
Alas I n’er can learn to plead 
In Cupid's court, so she will heed, 

From ‘* Stephen’s Rules of Pleading.” 


** Collyer on Partnership "’ I've read 
(An ancient work) “ Contracts to Wed,” 
By some one named Fitzsimmon. 

Nor does it seem to help me on, 

That ‘‘ Marriage Settlements ”* I con, 

Or Schouler's learned book upon 
**The Law of Married Women,” 


There is no statute I can find 
Will make a maiden change her mind; 
Nor know I where the place is 
To find a law will help me win 
A suit like mine—or I'd begin 
Tosearch it out. It isn’t in 
My set of ‘‘ Leading Cases.” 


But—‘‘ Baylies on Appeals!’* Ah, there 
Is just the answer to my prayer! 

I know not how todo it. 
From her decision—by the seal 
Of all the courts !—I will appeal; 
And that willmake the verdict nil, 

Until I can renew it. 

G. Burnett in New England Magazine. 

















THE ALBANY 


LAW JOURNAL. 321 





— 





The Albany Law Journal. 


ALBANY, OCTOBER 22, 1892. 


CURRENT TOPICS. 

















HE report of the proceedings at the ninth annual 
meeting of the Kansas Bar Association contains 
an unusual number of papers, some of which are of 
considerable interest. The papers are as follows: 
Municipal Government, by Hon. Daniel M. Valen- 
tine, president; Abuse of Corporate Privileges, by 
Hon. Seymour D. Thompson; Supreme Court Rec- 
ords, by W. A. Johnson; Supreme Court Records 
and Reports, by J. D. McCleverty; Review of the 
Legislation of the Several States during the Past 
Year, by George S. Green, chairman judiciary com- 
mittee; Legal Education and Qualification for Ad- 
mission to the Bar, by James Humphrey; Legal 
Education, by J. W. Green; Fraud through the 
Confidential Relationships, by John E. Hessin; the 
Need of a Constitutional Convention, by E. W. 
Moore. Mr. Johnston commented strongly on an 
abuse in Kansas which is also a crying abuse in this 
State, namely, the unnecessary prolixity of appel- 
late records. He said: 


**Not one-half of the civilcases now come up on a 
condensed record. They usually embrace pages and 
pages of matter which, if omitted, would greatly di- 
minish the expense of reviewand greatly facilitate the 
work of the court. A case examined within the last 
decade contained about six hundred pages of record, 
and yet the only material question in the case was 
with reference to «demand, which was raised on the 
evidence, and an instruction. In the case where 
lengthy pleadings, including all the indorsements of 
counsel and the district clerk, motions to make more 
definite and certain, with the order overruling the 
same, motion for continuance and affidavits sustain- 
ing it, and the order granting one, the summons and 
return, copies of subpoenas and return, the evidence 
written out at length, witb questions and answers, and 
the name of the counsel interrogating was repeated 
with each question; the notice to take depositions 
was included, and still more, there was embraced the 
printed rules for taking depositions, which appear on 
the blank notice prepared by George W. Crane, not 
even neglecting that enterprising gentleman’s adver- 
tisement; then followed all of the charge and the in- 
structions refused, all of the special findings, including 
those asked and not given, the verdict, the motion for 
a new trial, with the affidavit supporting it, conclud- 
ing with the final order overruling the motion and giv- 
ing final judgment. The clerk’s copy of this record, 
which is a type of many, cost about $300, and yet the 
point in the case could have been clearly and intelli- 
gently presented upona record of ten pages, a copy of 
which would not have cost to exceed $5. In sucha 
case, where the court below, without fault of the de- 
fendant, inadvertently commits an error, which re- 
quires a reversal of the judgment, the defendant is ad- 
judged to pay all the costs, including the $295 for the 
clerk's copy of irrelevant matter that should never 
have been brought up. It is astanding reproach upon 
our system that there may be such abuse and waste 
under the forms of law, and the practice should be dis- 
countenanced and discontinued. There are many 
cases brought to the Supreme Court where the records 
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contain more than a thousand pages of closely-written 
matter, and in one case which I recall there were about 
four thousand pages of testimony, the proper reading 
of which would take two weeks of time. Some of 
these enormous records are half-filled with valueless 
matter, which sheds no light on the question in issue, 
but only tends to extinguish the light of the eyes of 
those who are compelled to read them. Much of the 
delay in the Supreme Court is due to this cause. A great 
deal of time is needlessly given by the court in trying 
to extract out of such records the real questions of the 
case; and there are so many of them that the court is 
deluged, and walking, as it were, knee-deep through 
irrelevant and superfluous matter. The transcribing 
of the same adds great cost to the litigants, it is read 
by the judges at great cost to the State, and there is 
a biennial appeal to the Legislature for additional pig- 
eon-holes and shelves to preserve that which is worse 
than useless. It is well that the State House is being 
enlarged, because if our present practice continues a 
great deal more room will be needed. 

“The employment of stenographers, who have done 
so much to expedite the business of the District Court, 
has tended greatly to swell the records of the Supreme 
Court. They stand ready to make up a case at ten 
cents per folio, and generally it is neatly done and 
properly arranged. It is a great temptation to the 
busy lawyer, when he finishes a trial and is hurrying 
from the court-room, to look over his shoulder, at the 
door, and order the stenographer to make up a come 
plete case for him; and he may rest assured that noth- 
ing will be omitted. It is a sort of a nickel-in-the-slot 
practice, by which he puts in his money and obtains a 
copy of all the proceedings, every thing from ‘tA to Iz- 
zard,” regardless of the errors which may be finally re- 
lied on. 

“Tt is said that the Spartans imposed heavy fines on 
any one who used three words where two were suffi- 
cient. Theenforcement of such arule here would, I 
fear, bring financial ruin to some of the Kansas law- 
yers, and it isnot certain that the judges of the Su- 
preme Court, who write its opinions, would escape 
bankruptcy. 

“Some of the judges of the District Court have en- 
deavored to correct the abuse at the time of sottling 
cases, and the action of one of which I have heard is 
highly commendable. When an attorney brought to 
him a voluminous bundle of papers, and asked to have 
it settled as a case-made, the judge inquired what 
points he desired to present, and was told that there 
were only two, when the judge suggested that every 
thing essential to a review of those could be stated in 
a few words, and calling his stenographer, he dictated 
a record of half ‘a dozen pages which fully explained 
the grounds assigned as error; and when that record 
reached the Supreme Court it was doubtless regarded 
as ‘athing of beauty and a joy,’ as compared with 
some of the stuffed records which are there filed.” 


Mr. Hessin’s paper seems limited to the consid- 
eration of frauds effected through the marriage re- 
lation. Commenting on a case of a State claim set 
up by a wife to defeat the husband’s creditors (34 
Kans. 22), he says: 


“ Now here was a debt of the existence of which the 
creditor had no knowledge. The wife knew of the 
embarrassment of the husband, and it is therefore 
proper to assume that she knew of this indebtedness, 
and participated in its contraction, and probably de- 
rived benefits from it. But when the day for its pay- 
ment drew near, she claimed to own the land by rea- 
son of this stale and ancient claim—a claim originating 
in 1849, when the land attached was embraced in 
“the Great American Desert,’’ and was au unknown 
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land; when the festive Indian sported his canoe upon 
Onion creek, and the banks of the classic Verdigris re- 
sounded with the yelp of the coyote and the bellow of 
the buffalo; aclaim hoary with age; a claim which 
neither time nor tide, war nor pestilence, grass- 
hoppers nor blizzards, the politics of the great South- 
west, nor any other existing or impending evil, could 
kill or cripple; and though stale and dormant (so stale 
that it smelled), and though it had enjoyed a long and 
undisturbed repose, yet was electrified—a new breath 
of life breathed into it, and the smiling mummy was 
introduced, recognized and carried off the land.’”’ 

Mr. Hessin pleads with force and reason for a 
law compelling every woman at marriage to file with 
the register of deeds a complete list of her property ; 
that every transfer or debt between husband and 
wife should be in writing and so recorded; and 
that such debts should be barred within a reason- 
able time. Now will not some she-lecturer arise 
and dwell awhile on the monstrous oppression of 
women in this country ? 


One finds difficulty in crediting the rumors that 
the public authorities of Pennsylvania are endeavor- 
ing to punish the Homestead strikers for treason. 
Unless the Pennsylvania Constitution or statutes 
contain some unusual definition of this offense, it 
will be impossible to make indictments for treason 
lie. The generally-accepted definition of treason is: 
‘*Levying war against the government, or adhering 
to and aiding and comforting its enemies.” Ac- 
cording to the general understanding the strikers 
did and intended nothing against the State or Fed- 
eral government. They did not seek to overthrow 
any public rule. They were merely engaged in a 
private contest between employers and employed, a 
labor outbreak or riot. When the troops of the 
government arrived they not only did not resist, 
but they wanted to feast them. The persons whom 
they fought were not government troops or officers, 
but private employees of a manufacturing corpora- 
tion. It may be urged that they resisted or failed 
to obey the sheriff. That is not treason, whatever 
else it may be. Resistance to a police officer is not 
treason, nor is failure to obey the summons of a 
sheriff to join a posse or to lay down arms. There 
is no offensive ‘‘ war” organized against a govern- 
ment, nor any adherence to its ‘‘enemies” in the 
purely public sense in which these words are uni- 
formly used. It may well be that the strikers are 
indictable for riot, which is defined: ‘* A tumultu- 
ous disturbance of the peace by three or more per- 
sons assembling together, with mutual intent to as- 
sist one another against any opposers, in the exe- 
cution of some private enterprise, and afterward 
executing the same in a violent and turbulent man.- 
ner.”” They may also be indictable for manslaugh- 
ter, or even murder. But they are apparently no 
more traitors than the peacocky Col. Streator’s 
victim. This journal will publish next week an ex- 
cellent article on “Treason Trials in the United 
States,” by Mr. Roger Foster. 


The litigation over the Apportionment Act has 
turned out, in the Court of Appeals, just as we ex- 
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pected as to the law, but not exactly as we expected 
as to how the judges would stand. They divided 
exactly on party lines in respect to the matter of in- 
equality. This does not argue any party bias how- 
ever, for the Republicans agreed with the Democrats 
on the other points. It is a curious fact that they 
differed on that point from the only Republican 
judge who dissented in the Supreme Court. It is a 
singular mixture of opinion all around. The fact 
that so independent a Democrat as Judge Peckham 
delivered the prevailing opinion will strengthen the 
decision in the popular estimation. It may be said 
to have been a very discreet selection on the part of 
the court. If we were of the world’s people, we 
should use the slang word, ‘‘cooney.” As to the 
matter of inequality, we may be allowed to say now, 
that Judge Peckham’s opinion, and his remark that 
the apportionment was not “ideal,” remind us of 
the man who testified that an assignment for cred- 
itors was in ‘‘ pretty middling good faith.” 





The unruly member has got another person into 
trouble. The offender in this instance sang ‘‘ Ta- 
ra-ra-boom-de-ay ” continually, to the great an- 
noyance of his neighbors. Complaint being made, 
it was ascertained that he was crazy, and he was 
forthwith consigned to an asylum. Courts ought 
to take judicial notice that any person who sings or 
whistles this infernal monotony is presumably a 
lunatic. There is only one alleviating ‘fact in the 
mania. The practice of it prevents the perpetrator 
meantime from chewing gum. 


‘*The Evils of the Assignment System as Prac- 
ticed by the Supreme Court of Illinois,” is the title 
of a pamphlet written by Mr. James C. Courtney, 
which we find exceedingly pleasant reading — es- 
pecially the opening paragraphs, which are as fol- 
lows: 

“The ALBANY LAW JOURNAL has frequently called 
attention to what it claims to be the fact, that the 
opinions of the Supreme Court of Illinois are less sat- 
isfactory, and less cited, than the opinious of any of 
the State courts of the same importance. 

“The editor of the ALBANY LAW JOURNAL is also 
editor of the American Reports, and as such it is his 
duty to consult all the State reports and make a critical 
examination of a vast number of the decisions of the 
courts of the various States. Consequently an opinion 
or criticism from a source so authoritative is not with- 
out weight.” 

Our author does not aim at the system of assign- 
ments for the benefit of creditors, but at the system 
of assigning the writing of the opinion on appeal to 
one particular judge without consultation or oral 
argument. ‘Submissions and Assignments” would 
give a more exact idea of the writer's meaning. 
We heartily agree with him in his denunciations. 
We give some amusing extracts in another column. 





NOTES OF CASES. 





N Kip v. East River Electric Light Co., General 
Term, New York City Common Pleas, June, 
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1892, it was held that one is bound to bury another 
who dies on his premises. Bookstaver, J., said: 
‘The complaint alleges that Tucker was one of the 
employees of the defendant. This is put in issue 
by the answer, and, as far as appears by the return, 
there was no direct evidence given upon the trial as 
to whether or not Tucker was an employee of the 
defendant at the time of his death, nor does the re- 
turn show that he died while in the service of the 
defendant or upon its premises. Nor does it show 
any thing in regard to the duties of Dexter as gen- 
eral superintendent, or to what extent he was au- 
thorized to represent the defendant in any business. 
Nor was there any evidence to show that the de- 
fendant, through its proper officers, directed or 
empowered Dexter to contract the expenses in 
question. Under such a state of facts we cannot 
infer that Dexter, merely because he was the gen- 
eral superintendent of the defendant, was author- 
ized to contract for the burial of an employee of 
the defendant, where it was not shown that the 
death occurred in the actual performance of duty 
and not on its premises. It owed no other or 
greater duty to an employee under such circum- 
stances than does any other employer, and certainly 
it is not the duty of employers to pay the funeral 
expenses of an employee not dying on their prem- 
ises. * * * The judgment should therefore be 
reversed and a new trial ordered, with costs to 
abide the event. And this course is taken in this 
instance because, upon the argument before us, 
various facts were stated which do not appear by 
the return, and which may be proved upon such 
new trial. For instance, if the plaintiff died upon 
defendant’s premises, then, at common law, it 
would be bound to bury him (Regina v. Steward, 12 
A. & E. 773), where Lord Denman, in delivering 
the opinion of the court, said: ‘It should seem that 
the individual under whose roof a poor person dies 
is bound to carry the body, decently covered, to 
the place of burial; he cannot keep him unburied, 
nor do any thing which prevents Christian burial; 
he cannot therefore cast him out so as to expose the 
body to violation, or to offend the feelings of, or to 
injure the health of, the living; and for the same 
reason he cannot carry him uncovered to the grave.’ 
8. C., P. & D. 349. See also Rapelyea v. Russell, 1 
Daly, 214; Pearce v. Swan Point Cemetery, 10 R. I. 
227; S. C., 14 Am. Rep. 667, 677; Rer v. Coleridge, 
2B. & A. 806; Chappell v. Cooper, 13 M. & W. 252. 
On the argument it was claimed that Tucker died 
while in the performance of his duties, upon one of 
the poles owned by the defendant or used by it. 
Obviously the dictates of our common humanity re- 
quire that one dying under such circumstances 
should be removed from the public gaze as soon as 
possible, and that his body should be disposed of 
by a Christian burial, and if the law imposes this 
duty on one under whose roof a dead body lies, 
much more would it impose that duty, under the 
circumstances stated, upon one owning the pole or 
having control of it. It was also claimed that the 


bill was too large, considering the circumstances in 











life of the person buried. It is the general right of 
every one, recognized as such by the common law, 
to have his body carried, decently covered, from 
the place where it lies to a proper place of burial 
(see authorities before cited). But it needs the cita- 
tion of no authority. It is now, and throughout 
all ages has been, the common dictate of humanity 
to pay proper respect to the bodies of the dead. 
This feeling is not peculiar to Christians, but has 
been the common feeling of humanity through all 
time and of peoples of every religion. The Patri- 
archs, when sojourners in the land, purchased burial 
places for their dead. The body of Jacob was car- 
ried up from Egypt with great pomp, to be buried 
with his fathers. The burial of Patroclus, as re- 
cited in the Iliad, is but a single instance of the re- 
spect which the Greeks paid to their dead; and is 
equalled by the loving care of Priam, who went into 
the enemy’s camp at night, guided by a god, to ran- 
som the dead body of Hector from Achilles, in 
order to perform for it the customary funeral rites of 
the Trojans. No more touching or tragic scene is 
portrayed in all literature than where Sophocles 
makes the slave wife Tecmessa and the infant son 
of Ajax, the two weakest of mortals, protect the 
body of him who had been in life the most power- 
ful of warriors, from insult and dishonor at the 
hands of Agamemnon, the mightiest of the Greeks. 
If the plaintiff on the new trial is able to establish 
such facts as would make the defendant liable at 
all, it would be liable for such an amount as would 
have secured proper and decent burial.” 

In State v. Blize, Supreme Court of Missouri, Sep- 
tember 20, 1892, it was held that where an indict- 
ment charges defendant with perjury committed on 
the trial of K., proof that defendant at the prelimi- 
nary examination of K. gave testimony contradictory 
of that given by him on the trial, is sufficient corrob- 
oration of a single witness as to the alleged per- 
jury. The court said: ‘*The rule that the testi- 
mony of two witnesses is required to convict one of 
perjury is not generally followed by the courts of 
this day, and has been expressly repudiated by this 
court. State v. Heed, 57 Mo. 2538. A conviction 
will not be sustained upon the evidence of a single 
uncorroborated witness, but it is now held in this 
State, and generally in the courts of other States, 
that any facts or circumstances which are strongly 
corroborative of the accusing witness will be suffi- 
cient. State v. Heed, supra; 1 Greenl. Ev., § 257. 
It is said that when the ‘defendant has made twc 
distinct statements under oath, one directly the re- 
verse of the other, it is not enough to produce the 
one in evidence to prove the other to be false.’ 
2 Whart. Crim. Law, § 1317. Defendant invokes 
this declaration to sustain his position. We think 
it manifest that the learned author intended %o ap- 
ply this rule only to cases in which there was no 
other evidence than the contradicto™ statements, 
and not to cases like this one, in whicii such state- 
ments are offered merely in corroboration of the evi- 
dence of a witness who testifies to the falsity of one 
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of the statements. Another distinguished writer, 
in speaking of the same subject, says: ‘Where a 
statement by the prisoner himself is given in evi- 
dence contradicting the matter sworn to by him, it 
has been held not to be necessary to call two wit- 
nesses to prove the falsity, one witness, with proof 
of the admission, being sufficient.’ Rosc. Crim. Ev. 
1072. Of two contradictory statements one must be 
false. Taking them together, and without other 
evidence, no presumption arises that either of them 
was corruptly made (Schulter v. Insurance Co., 62 
Mo. 239); but we think a statement of the accused 
under oath, directly contradicting the evidence with 
which he is accused of falsely giving, very strongly 
corroborative of the evidence of a witness who tes- 
tifies to its falsity, and amply sufficient to sustain a 
conviction.” 


THE APPORTIONMENT CASE. 
NEW YORK COURT OF APPEALS, OCTOBER 17, 1592. 








PEOPLE, EX REL. CARTER, V. 
STATE. 
PEOPLE, EX REL. PoND, v. BOARD OF SUPERVISORS 
oF MonROE County. 
IN RE APPLICATION OF HoRN FOR A MANDAMUS V. 
BOARD OF SUPERVISORS OF ONEIDA CoUNTY. 


Rice, SECRETARY OF 


The act of 1892, chapter 397, entitled “An act to organize 
the Senate districts and for the apportionment of the 
members of Assembly of this State,” is constitutional: 

1. Said act was passed at the “first session” of the Legisla- 
ture after the return of the enumeration of 1892 within 
the meaning of the Constitution. All concur. 

2. The enumeration taken in 1892 was valid. All concur. 

3. By the adoption in 18i4o0f the amendments to section 1 of 
article 2, and to section 5 of article 3, of the Constitution, 
all distinctions of a political nature between white and 
colored citizens were blotted out, and the exclusion of 
persons of color not taxed as provided for by section 4 of 
said article 3 was impliedly abrogated. All concur. 

4. In the apportionment of members of Assembly as provided 
by said act, there was no abuse of legislative discretion. 
Anprews and Finca, JJ., dissent. 

PeckHAM, J. The first above entitled proceeding is 
an appeal from an order of the General Term of the 
Supreme Court, Third Department, denying the appli- 
cation of the relator made to it fora mandamus against 
the secretary of State, directing him to issue election 
notices uuder the apportionment law of 1879, and en- 
joining him from filing election returns, etc., under 
the apportionment law of 1892, or performing any act 
under that law. 

The second proceeding is an appeal from an order of 
the General Term, Fifth Department, affirming an or- 
der of the Special Term denying a motion for a man- 
damus to compel the supervisors of Monroe county to 
forthwith commence and to immediately divide the 
county into three Assembly districts in accordance 
with the Apportionment Act of 1892. 

The third proceeding is an appeal from an order of 
the General Term, Fourth Department, affirming an 
order of the Special Term, which denied a motion for 
a mandamus to compel the Oneida county board of su- 
pervisors to meet and proceed to divide Oneida county 
into Assembly districts under the Apportionment Act 
of 1892. 

All the proceedings have for their object the decision 
of the question as to the validity of the Apportionment 
Act of 1892. The boards of supervisors of the counties 
of Monroe and Oneida are the only boards in the State 
which have refused to make a division of their coun- 
ties into Assembly districts for the purpose of carrying 
out the provisions of the act of 1892. 





The secretary of State has issued and delivered to 
the clerk of Oneida county an election notice in which 
provision is made for the election of but two members 
of Assembly therein, and the supervisors claim the 
right of the electors of the county to elect three mem- 
bers under the Apportionment Act of 1879, and there- 
fore it is specially asked that the secretary be com- 
pelled to issue notices for the election of three mem- 
bers of Assembly in the county of Oneida, pursuant to 
the apportionment contained in the law of 1879, and 
that the secretary be commanded to desist from doing 
any act or thing under chapter 379 of the Laws of 
1892, or to in any way recognize that act as valid or 
binding. 

This apportionment of 1892, it is alleged, violates the 
provisions of the Constitution in several particulars, 
which are set forth, and the court is called upon at the 
instance of all parties to these litigations to decide the 
questions involved at the earliest practicable moment, 
in order that the supervisors and the election officers 
may be guided in the discharge of their duties by the 
opinion of this court as to the validity of the act of 
1892. 

We have given all the consideration possible to these 
cases since the argument thereof, and while the ques- 
tions are in themselves most important and far reach- 
ing, yet we are compelled by the necessities of the case 
to decide them at the earliest moment. We however 
feel more competent to do this because however im- 
portant the questions may be we think the proper and 
correct answers are quite plain and clear. 

The rule which has governed courts ever since the 
adoption of our Constitutions, both Federal and State, 
in relation to the exercise of the power to declare an 
enactment of the legislative body unconstitutional, 
has been plainly laid down in many reported cases and 
has been rigidly adhered to by both the Federal and 
State courts. Before courts will deem it their duty to 
declare an act of the Legislature void as in violation of 
some provision of the Constitution, a case must be pre- 
sented in which there can be no rational doubt. The 
incompatibility of the legisiative enactment with the 
Constitution must be manifest and unequivocal. 
Judge Denio in People v. Draper, 15 N. Y. 546, ex- 
pressed the rule in substantially the above language. 
There is no doubt of its correctness, and I have heard 
no counsel who have challenged it. 

We must proceed to the examination of the consti- 
tutionality of the act of 1892, guided by the rule above 
set forth. Section 4 of article 3 of our State Constitu- 
tion reads as follows: “An enumeration of the inhab- 
itants of the State shall be taken under the direction of 
the Legislature in the year one thousand eight hun- 
dred and fifty-five, and at the end of every ten years 
thereafter; and the said districts shall be so altered by 
the Legislature at the first session after the return of 
every enumeration, that each Senate district shall con- 
tain, as nearly as may be, an equal number of inhabit- 
ants, excluding aliens and persons of color not taxed, 
and shall remain unaltered until the return of another 
enumeration, and shall at all times consist of contigu- 
ous territory, and no county shall be divided in the 
formation of a Senate district, except such county 
shall be equitably entitled to two or more senators. 

Section 5 of the same article, after providing for one 
hundred and twenty-eight members of Assembly, con- 
tinues: ‘The members of Assembly shall be appor- 
tioned among the several counties of the State by the 
Legislature, as nearly as may be, according to the num- 
ber of their respective inhabitants, excluding aliens, 
and shall be chosen by single districts. * * * The 


Legislature, at its first session after thereturn of every 
‘enumeration, shall apportion the members of Assem- 
bly among the several counties of the State in manner 
The apportionment and districts 


aforesaid,’ etc. 
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must remain unaltered until another enumeration shall 
be made as provided in the Constitution. 

First. It iscontended on the part of those who allege 
the invalidity of the law of 1892 that it was passed in 
violation of that provision of the Constitution which 
directs the alteration to be made by the Legislature 
at the “first session after the return of every enumer- 
ation.” 

The act was in truth passed at an extraordinary ses- 
sion of the Legislature called by the governor, and af- 
ter the return of the enumeration of 1892. The point 
is made that an extraordinary session is not such a ses- 
sion of the Legislature as is contemplated by the Con- 
stitution. Tomy mind the objection is wholly with- 
out force. An extraordinary session is nevertheless a 
session of the Legislature. The governor by the terms 
of the Constitution has “ power to convene the Legis- 
lature (or the Senate only) on extraordinary occa- 
sions.” When thusconvened is not the Legislature in 
session? And can it be fora moment correctly con- 
tended that a session thus convened is the same ses- 
sion which had already terminated by an adjourn- 
ment without day? It is not a regular session, it is 
true; it is what the Constitution describes it, an ex- 
traordinary session, but yet asession of the Legisla- 
ture. The Constitution does not say that the session 
which is to deal with the question must bea regular 
one. Allit directs is that the Legislature at the first 
session after the return shall proceed to make the al- 
terations. The Constitution provides for the assem- 
bling of the Legislature on the first Tuesday in January 
in each year. When it adjourns sine die has not the 
session of the Legislature ended? The term of office 
of its members may not have ended, but the legisla- 
tive session has certainly terminated by an adjourn- 
ment without day. It could not again assemble and 
perform any valid act unless the governor under the 
special power given him by the Constitution should 
convene it. When thus convened the Legislature is 
in session, and it is clearly not the same session which 
was ended bya prior adjournment thereof without 
day. The Constitution does not provide that the next 
Legislature after the return of the enumeration at its 
first session shall make this apportionment. It is di- 
rected to be made by the Legislature at the first session 
after such return. Wherein does this extraordinary 
session fail to fill that description? It was a session 
of the Legislature, and it was the first which was held 
after the return of the enumeration, and it was com- 
petent to deal with that subject because of the recom- 
mendation of the governor. 

There is no basis in the language of the Constitution 
for the claim that the session of the Legislature referred 
to in that instrument is the first session of a legisla- 
ture which itself first convenes after the return of the 
apportionment. The Constitution does not say so, 
and IT fail to find any reason in principle or in the na- 
ture of the subject which calls for such a construction. 
On the contrary, to so construe it is to arbitrarily sup- 
ply words which are not used, and which neither the 
context uor the surrounding circumstances call for. 
Such construction also twists and distorts the ordi- 
nary and plain meaning of the language actually em- 
ployed. The result is that in order to construe the 
Constitution in the manner desired, words must be 
supplied which have not been employed and the lan- 
guage actually used must be construed as meaning 
something different from the meaning ordinarily given 
0 1b. 

This court is not prepared to make such an attempt. 

We also fail entirely to see the force of any argu- 
ment based upon the assertion that the Constitution 
intended that some considerable interval should elapse 
between the return of an enumeration and the appor- 
tionment of senators and members of Assembly under 





it. There is nothing whatever in the language of the 
Constitution which assumes or seems to provide that 
any material interval ought to pass after the return of 
the enumeration and before the enactment of the stat- 
ute. On the contrary, the language of that instru- 
ment, with regard to that provision, would seem clearly 
to point to definite and prompt action at the earliest 
practicable moment; in other words, action at the first 
session of the body that can make the alteration. 
Such language is not that which would be used for the 
purpose of advising or directing delay. 

Judicial notice may be taken of the fact that an enu- 
meration of the inhabitants of the State was ordinarily 
a matter that occupied some time to complete it, and 
the members of the constitutional convention of 1846, 
as well as the people, knew that it might, and in all 
probability it frequently would, happen that the Leg- 
islature which ordered the enumeration would com- 
plete its other business and adjourn without day be- 
fore the enumeration provided for was itself com- 
pleted. In such event, the Legislature not being in 
session, could not apportion the districts and members. 
In order however to insure prompt action upon the 
matter and at the earliest opportunity, the Constitu- 
tion provides for the alteration consequent upon an 
enumeration at the first session after its return. I 
think that under this constitutional provision the Leg- 
islature which ordered the eaumeration might remain 
in session until after its return and then itself proceed 
to the alteration made necessary by the results of such 
enumeration. 

It would seem to be a complete perversion of the 
ordinary and plain meaning of language to change 
what on its face is clearly a direction for prompt ac- 
tion, into one providing for or securing delay. There 
is nothing in the nature of the subject which calls for 
it. On the contrary, as these alterations are to last 
but ten years before an enumeration is again presented 
for another alteration, every intendment would point 
to the prompt and speedy fulfillment of the constitu- 
tional duty, so that the Legislature should at once 
represent the people of toeday, and not those of years 
ago. 

An argument in favor of that construction of the 
Constitution which would cause a delay in making al- 
terations after an enumeration has been returned, is 
suggested in the fact that an examination of the dif- 
ferent returns might reveal some great mistake or a 
gross fraud, and to such an extent that no alteration 
of a previous apportionment ought to be based upon 
such an enumeration. It is of course true that mis- 
takes are possible, and it is conceivable that a fraud 
might possibly be perpetrated in some portion of the 
State. The idea however that the Constitution looks 
to any delay in legislative action following the enumer- 
ation, because of such possibilities, finds no lodgment 
in the language used in the instrument itself. Such 
possibilities attach to all human affairs, and would be 
the accompaniment of the second as well as of a first 
enumeration. 

But the possibilities of any error or fraud which 
would really work any material injustice are so re- 
mote, both as to perpetration and discovery, that an 
argument for delay based upon them can have no 
weight whatever when brought before and compared 
with the plain language of our fundamental law. The 
question of an interval of time is also answered by the 
fact that the Legislature might provide for taking an 
enumeration in November or December, and the filing 
of the returns in the last of the month of December. 
The incoming Legislature, which might meet in a day 
or two thereafter, is concededly competent to deal 
with the subject. And yet here is no interval of time 
provided for or authority existing. 

Another argument against regarding the extraordi- 
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dary session of the Legislature as competent to deal 
with this subject consists in the assertion that if such 
a session can be claimed to fill the conditions of the 
Constitution, it would in that event rest with the gov- 
ernor whether an apportionment act should be then 
passed, for he might call an extraordinary session and 
not recommend the consideration of this subject, and 
if he did not the Legislature, it is said, could not pass 
an apportionment act, although the extraordinary ses- 
sion were the first session after the return of the enu- 
meration. 

If the governor should call such a session and not rec- 
ommend this subject for consideration, it might then 
be a question which of the two constitutional provis- 
ions should prevail, that which provided for the pas- 
sage of the Apportionment Act at the first session, or 
the one which provided that in an extraordinary ses- 
sion the Legislature should consider no other subject 
than such as should be recommended to it by the gov- 
ernor. If the former provision should be held to pre- 
vail, the act could be passed, and if the latter, it could 
not. In such case the extraordinary session would not 
be the first session of the Legislature within thejmean- 
ing of the Constitution. Admitting that unless the 
governor recommended the consideration of the sub- 
ject tothe Legislature at the extraordinary session 
called by him, an apportionment act could not then be 
passed, it by no means follows that the Legislature 
could not pass the act at such extraordinary session, 
provided the subject were recommended to its consid- 
eration by the governor. In the one case the extraor- 
dinary session is not the first session after the return 
of the enumeration within the meaning of the Consti- 
tution, and in the other case it is. This is saying noth- 
ing more than that a legislature which has ordered an 
enumeration and adjourns without day before the re- 
turn thereof, unless the governor call an extraordinary 
session, the first session of the Legislature after the 
return of the enumeration will not occur until the reg- 
ular legislative session provided for by the Constitu- 
tion, but that if the governor aftera return of the 
enumeration should choose to exercise his constitu. 
tional power, and convene the Legislature in extraor- 
dinary session and recommend the subject of the ap- 
portionment to it, such extraordinary session would 
have the constitutional power to deal with the sub- 
ject. 

There is nothing either dangerous or in the slightest 
degree calculated to awaken the fears of the friends 
ot good government in holding that such a session of 
the Legislature is under the circumstances stated fully 
competent to deal with the subject. And the holding 
is itself plainly called for by the language of the instru- 
ment under consideration. 

Again, the fact that the public printer has for many 
years included in one volume the laws passed at the 
regular and at extraordinary sessions of the same Leg- 
islatare, and indorsed the volume as containing the 
laws passed at the ninety-first or other regular session, 
taking no note of the extraordinary session, is not of 
the least consequence. For convenience of indorse- 
ment or for reference toa volume the regular and ex- 
traordinary session may be regarded as the same, but 
their inherent difference as separate sessions of the 
Legislature cannot be obliterated, and the fact that 
‘hey constitute two sessions cannot be expunged by 
any action of the printer or of a State officer. No 
court in this State has decided the proposition that an 
extraordinary session of the Legislature which was the 
first session thereof after the return of the enumera- 
tion, could not pass an apportionment act. 

The language of Judge Denio in Lanning v. Carpen- 
ter, 20 N. Y. 453, as to the lack of power of the Legis- 
lature to alter the Assembly, Senate or judicial dis- 
tricts until the session of the Legislature commencing 





in 1856, was evidently based upon the assumption that 
the return of the enumeration was not to be made un- 
tilthe commencement of that session. In such case 
the legislative session of that year would be the first 
session after the return of the enumeration. The case 
does not hold or pretend to hold that the Legislature 
of 1855 could not have provided for an earlier return 
of the enumeration, which might then have been acted 
upon by the regular session of the Legislature, if then 
in existence, or at an extraordinary session thereof 
called by the governorand actually in session before 
January 1, 1856. That question was not before the 
court and received no consideration at the hands of 
the learned judge. 

We think there is no force in the several objections 
made as to the extraordinary session not being the first 
session of the Legislature. 

Second. The act is alleged to violate the Constitu- 
tion because based upon an enumeration taken in 1892 
instead of 1885. It is true that it was the duty of the 
Legislature in 1885 to direct an enumeration of the in- 
habitants of the State in that year, and if it had dis- 
charged that duty it would have been the duty of the 
Legislature at the first session after the return of that 
enumeration to proceed to apportion the districts. The 
Legislature of 1885 omitted to perform the duty of di- 
recting an enumeration which was cast upon it by the 
Constitution. Each succeeding Legislature up to 1892 
also omitted to perform this duty, and thus for seven 
years the constitutional mandate had been violated. 
It is wholly immaterial to discuss the reason for such 
omission. It is clear that such omission ought not to 
prevent the performance of the duty by the next suc- 
ceeding Legislature. The provision of the Constitu- 
tion is so far mandatory that we can say the Legisla- 
ture of 1885 ought to have complied with it by direct- 
ing the enumeration, yet as it did not, the duty 
continued and the power of the next Legislature to 
deal with the subject cannot be disputed upon any 
well-founded principle. And this duty continued and 
was cast upon each succeeding Legislature until the 
constitutional obligation was fulfilled. The same may 
be said of the obligation to make the apportionment. 
If it be not made at the first session after the return of 
the enumeration, the duty to make it devolves upon 
the Legislature at the next and each following ses- 
sion until the duty is performed. It cannot be toler- 
ated that a Legislature by a mere omission to perform 
its constitutional duty at a particular session, could 
thereby prevent for another ten years the apportion- 
ment provided for by the Constitution. The appor- 
tionment made in 1879, which the Oneida board of su- 
pervisors asks us to still enforce, was itself not made 
by the Legislature at the first session after the return 
of the enumeration of 1875. In the case of Rumsey v. 
People, 19 N. Y. 41, the learned judge delivering the 
opinion of the court says the apportionment is valid, 
although not passed at the first session after the enu- 
meration. It would seem as if authorities ought not 
to be required upon such a proposition. 

Here isa plain duty imposed upon a Legislature and 
it wholly fails to perform it. The Constitution does 
not in turn limit the performance of this duty to the 
particular Legislature. It is a duty which in its very 
nature and essence iscontinuous. If the first Legisla- 
ture fail to perform it, can it be that upon a subject of 
this kind this failure shall be sufficient to thereafter 
prevent the performance of the constitutional man- 
date for the whole decennial term? There is, as it 
seems to us, neither sense nor principle upon which to 
hase so extraordinary a proposition. 

Because the duty has been omitted for one year we 
think it rests with accumulated force upon the next 
and each subsequent Legislature until it has been per- 
formed. It is of a nature which requires performance 
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and it is to the interests of the whole people that it 
should be performed as directed, and if not at that 
time, then at the earliest possible moment thereafter. 
We are of opinion that the objection made has no color 
of validity. 

Third. A third objection is raised to the validity of 
thisact. It is stated that as to the Senate districts it 
is not based upon anu equal number of inhabitants, ex- 
cluding *‘ persons of color not taxed.”’ 

One answer to this objection is offered by stating 
that these proceedings have reference to the invalidity 
of Assembly districts only, and that in the provision 
of the Constitution for their formation it is not re- 
quired to exclude from the enumeration persons of 
color not taxed. 

We are inclined to the view that the act of appor- 
tionment is so closely connected as a whole that if the 
Senate districts are based upon an absolutely uncon- 
stitutional enumeration, and to such an extent that it 
can be judicially seen that great injustice to many of 
the inhabitants of the State is the necessary and un- 
avoidable result of such an enumeration, we cannot 
separate the Assembly from the Senate district and the 
whole act must go down. 

The objection itself is one which in its nature ap- 
pears to be most ungracious. It urges a ground of in- 
validity which if allowed strikes out from the Senate 
constituency all colored citizens who are not taxed. 
These men, it is claimed, must not be counted as in- 
habitants of the State for the purpose of creating Sen- 
ate districts. Since the adoption of the amendments 
to our Constitution in 1874 this view of the law which 
is now urged with so much eagerness has not been re- 
garded as the true one. 

The law which provided for the enumeration in 1875 
did not contain any direction to separate persons of 
color into two classes, those who were and those who 
were not taxed, and to exclude the latter as a basis of 
apportionment, nor did the Apportionment Act of 
1879 itself provide for the exclusion of persons of color 
not taxed in making up the Senate districts. This of 
course is not inany way conclusive of the question, al- 
though perhaps of some importance as a legislative in- 
terpretation made by two different Legislatures and 
almost immediately after the adoption of the amend- 
ments of 1874. 

We think however there is an answer to the objec- 
tion which we will now proceed to give. From the 
earliest period of our State history up to 1874, a dis- 
crimination of some kind was made against the negro 
in regard to his right to vote. 

By the Constitution of 1777, which created a prop- 
erty qualification as a condition of voting, the negro 
then being in a state of slavery was unable to comply 
with its provisions and hence was unable to vote. In 
1821, although a property qualification or its assumed 
equivalent was imposed upon all citizens as a condi- 
tion of voting, yet it was made more onerous in the 
case of colored citizens, and such citizens were ex- 
empted from taxation unless seized and possessed of a 
certain prescribed amount of real estate. 

In the Constitution of 1846 no property qualification 
as a condition of voting was imposed upon the white 
citizen, but it was therein provided that “no man of 
color, unless he shall have been for three years a citi- 
zen of this State, and for one year next preceding any 
election shall have been seized and possessed of a free- 
hold estate of the value of $250 over and above all 
debts and incumbrances charged thereon, and shall 
have been actually rated and paid a tax thereon, shall 
be entitled to vote at such election. And no person of 


color shall be subject to direct taxation unless he shal. 
be seized and possessed of real estate as aforesaid.’ 
Const. 1846, § 1, art. 2. 

Here was among other things a property condition 





annexed to the exercise of the right to vote on the part 
ofa colored person. 

The meaning of the exclusion in sections 4 and 5 of 
article 5 of the Constitution of 1846 is at once plain 
when the above fact is considered. 

In order to vote a colored person had to be taxed as 
provided for in the Constitution, and unless he was the 
owner of acertain amount of real estate, he was ex- 
empt from all direct taxation. Here there was a class 
of colored persons who, by the term of the Constitu- 
tion itself, were exempt from the taxation therein 
spoken of. And when the Constitution in the subse- 
quent article (3) speaks of “persons of color not 
taxed,”’ it clearly and without doubt refers to the col- 
ored persons not taxed as provided for in the preced- 
ing article limiting their right to vote and providing 
for their exemption from direct taxation, unless own- 
ers of real estate as prescribed in the same article. 

The framers of the Constitution evidently thought 
that persons of color who were not entitled to vote 
ought not to be counted in making up the number of 
inhabitants upon which to base the alteration of Sen- 
ate and Assembly districts. 

The Constitution remained for many years in this 
condition, both as to the formation of Senate and As- 
sembly districts and as to the right of the colored per- 
sons to vote. While it remained in this condition the 
war of the Rebellion commenced and came to an end. 
Before 1874 the thirteenth, fourteenth and fifteenth 
amendments to the Federal Constitution were ratified 
and their adoption duly proclaimed. 

Those amendments showed the great change which 
had come over the public mind in this country relative 
to the rights of the colored person. Slavery had been 
banished from the land by virtue of one of these 
amendments, and the right of the colored person to 
vote was treated of by the last of such amendments, 
and the right was not to be denied or abridged by the 
United States or by any State on account of race, color 
or previous condition of servitude. I allude to these 
amendments only forthe purpose of showing the trend 
and strength of the sentiment of the people of the 
North, and also of this State, upon the subject em- 
braced in these amendments. History shows that this 
State was one of the ratifying parties to all of them, 
and their adoption by this and the other States shows 
that in the public estimation the time had passed when 
a man's color should be permitted to disqualify 
him from the exercise of any political rights or privi- 
leges. 

All these amendments to the Federal Constitution 
had been ratified and adopted before the proceedings 
ending in the adoption of certain amendments to our 
own Constitution were inaugurated. The amend- 
ments to our State Constitution passed two Legisla- 
tures consisting of different Senates, and were sub- 
mitted to the people and adopted by them in the fall 
of 1874. The first section of article 2 was amended by 
wholly omitting the condition for the exercise of the 
elective franchise by the colored person, so that his 
right to vote was from that time placed upon the same 
foundation as that of the white inhabitant. The con- 
dition that he must be the owner of real estate to the 
amount of $250, and actually taxed thereon, disap- 
peared and with it also disappeared all legal distinc- 
tion between colored persons into those taxed and 
those not taxed 

An amendment to the fifth section of article 3 was 
at the same time submitted to the people and adopted, 
and the clause providing for the exclusion of persons 
of color not taxed was omitted from the section as 
adopted. In some way not affecting this question the 
amendment to section 4of the same article striking 
out the exclusion as to Senate districts regarding per- 
sons of color not taxed, was not submitted to the peo- 
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ple, and hence in words that section remains as it was. 
Does the section therefore still demand the exclusion 
of persons of color not taxed? I think not. It willbe 
remembered that the plain meaning of the phrase in 
the two sections regarding the enumeration, as the 
Constitution stood at the time of its adoption as a 
whole, was that the Legislature was to exclude from 
the inhabitants persons of color not taxed, as provided 
for in article 2, section 1,of the same Constitution. That 
section did provide both in regard to their taxation 
before being permitted to vote and also as to their ex- 
emption from direct taxation, and hence when a sub- 
sequent section alludes to persons cf color not taxed it 
naturally if not necessarily follows that it means by 
the use of such an expression the persons of color not 
taxed as already provided for in the same instrument. 
And when by amendment the provision which is thus 
referred to is stricken out, does not such exclusion im- 
pliedly abrogate the provision which was based upon 
the part thus droppedout? I think it does in a case 
like this where the reason for the continued existence 
of the provision in the fourth section of article 3 has 
been wholly taken away by the amendment already 
made to the first section of article 2. 

A repeal by implication is not favored evenin regard 
to a statute, still less can it be favored in regard to any 
provision of our organiclaw. It is however a question 
of intention in both cases. The power that made can 
unmake. 

A constitutional provision can be impliedly abro- 
gated by the adoption of another and later one which 
is antagonistic to it, although the original provision 
may in terms remain unaltered. The later will of the 
people constitutionally made known must in such case 
take the place of the other provision, even though it 
may still in form remain in the organic law as a part 
thereof. Ic can only be said that in the case of the 
constitutional amendment the fact of its opposition to 
a former provision and the intent to displace it by the 
amendment adopted must be so plainly shown by the 
provisions themselves that there can be no rational 
doubt in regard to it. I think these conditions are en- 
tirely filled by the proof showing the adoption of the 
amendments to section 1 of article 2, and to section 5 
of article 3. I have no manner of doubt that the peo- 
ple intended by the adoption of these amendments to 
effectually blot outall distinctions of a political nature 
between white and colored persons, and [ think these 
amendments taken in connection with the sections as 
they stood before amendment clearly show that such 
intention has been effectually accomplished so far as 
the Constitution is concerned 

Weare fully conversant with the indisputable prop- 
osition that courts cannot dispense with a coustitu- 
tional or statutory provision, merely because it appears 
that the policy upon which it was established or cre- 
ated has ceased or changed. Brown v. Clark, 77 N. Y. 
369. When however that change in constitutional pol- 
icy is proved by wholly incontestable and overwhelm- 
ing evidence, and indeed is nowhere challenged or de- 
nied, and where effect to such change has been given 
in terms by amendments to more than one section of 
the Constitution, and where it appears that the provis- 
ion in still another section, although not stricken out 
by an amendment in terms,is by the other amend- 
ments left without reason or excuse for its existence, 
it is not too much to hold that in such a case the alter- 
ations and amendments which have been actually 
made in the course of the attempt to effect the change 
of policy, doin effect and by implication strike out and 
abrogate a provision which, by reason of the amend- 
ments, has no longer any excuse for existence. 

Another answer has been suggested to the general 
objection under discussion. It is that there can be no 


presumption that any particular proportion of colored 








persons not taxed lives in any one district, and it can- 
not be presumed without proof that any one has there- 
fore been injured by a failure to exclude such colored 
persons from the number of inhabitants upon which 
to base the Senate districts. If the same proportion 
of whites to colored persons not taxed existed in all 
the districts, it is clear no one would suffer any harm 
from this failure to exclude such colored persons, and 
if no one would be harmed it of course follows that no 
court would spend timein attempting to remedy errors 
which injured no one and which brought up nothing 
but abstract questions for adjudication. 

No court should be called upon to presume any par- 
ticular fact without the least legal evidence of its ex- 
istence, for the purpose of thereby furnishing a reason 
for overthrowing an enuctment of the Legislature 
which must be presumed to have been enacted from 
good motives and for proper purposes. 

Unless an unequal proportion of colored persons not 
taxed to white persons should be found or presumed 
to exist in the different districts, it cannot be said that 
any human being suffers harm. There is no evidence 
of the fact in these papers, and its existence ought not 
to be presumed. 

I think on both grounds herein set forth the answer 
to the claim of invalidity may well be placed. 

So far in the discussion we have not alluded to any 
legal effect which the adoption of the amendments to 
the Federal Constitution may have upon the provis- 
ions of our State Constitution on the same subject. 
We do not decide the case upon any such ground and 
we intimate at present no opinion upon that subject. 

Forthe reasons above given we areof the opinion 
that the objection to the validity of the act of 1892, 
based upon the failure to exclude persons of color not 
taxed, cannot prevail. 

Ihave given these objections such an extended dis- 
cussion, not because I have felt the least doubt as to 
their proper decision, but because they have been so 
eagerly and zealously urged by counsel at vhe bar, and 
because of the opinions of some of the learned judges 
in the courts below, which gave a force and validity 
to one or two of them, which it is impossible for us to 
allow, and therefore we feel called upon to give our 
reasons for our dissent at greater length than we should 
otherwise deem necessary. 

There is another objection to this act which we will 
now consider. 

Fourth. It is finally objected that the act is invalid 
because the Senate districts do not contain an equai 
number of inhabitants as nearly as may be. These 
proceedings relate only to the Assembly districts in 
Oneida and Monroe counties, but the inequalities in 
the Senate districts in other portions of the State are 
cited for the purpose of showing a violation of the con- 
stitutional mandate in their formation, and as a con- 
sequence the invalidity of the whole act, including the 
apportionment of members of Assembly. This ques- 
tion of inequality contains, in my judgment, the only 
debatable proposition arising in these cases. 

The act of 1892, when compared with the returns of 
the population as contained in the last enumeration, 
must be conceded (when a like comparison is made of 
the former acts with the enumerations which preceded 
them) to be the one which most nearly approaches fair- 
ness and equality, yet it is the only one which has been 
brought before the courts. 

From the formation of government under written 
Constitutions in this country the question of the basis 
of representation in the legislative branch of the gov- 
ernment has been one of the most important and most 
frequently debated. It is not true that equality of 
members in representation has been the leading idea 
at all times in regard to republican institutions. Po- 
litical divisions of the State have in New England been 
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the bodies which were entitled to representation, and 
the town as a town, and irrespective of the number of 
inhabitants, has had its representative in the Legisla- 
ture, so that a large town necessarily had no more rep- 
resentation than a much smaller one. Thisis the case 
to-day in some of the New England States. 

The power to readjust the political divisions of a 
sovereignty with the view of representation of those 
divisions or of the inhabitants thereof, in the Legisla- 
ture, resides, of course, in the first instance, with the 
people, who in this country are the source of all politi- 
cal power. The essential nature of the power itself is 
not however altered by that fact. In its nature it is 
political as distinguished from legislative or judicial. 
In intrusting such power to any particular body, the 
people could by their Constitution give written in- 
structions as to how it should be carried out, yet the 
essential nature of the power stillremains. If a por- 
tion of it be intrusted to a body of men acting as a 
board for the mere purpose of making a mathematical 
calculation, and with instructions to discharge its du- 
ties in a way which is solely mathematical, it is clear 
that the board has no discretion whatever, and it is 
bound strictly by the terms of the grant of power. In 
such case the people have not in reality parted with 
the whole power. There may then be a power in the 
court to correct the very slightest deviation from what 
can be clearly seen to be a mere ministerial duty. 
There being no possibility for the exercise of the 
slightest discretion, a violation of a rule in mathemat- 
ics would become a violation of the Constitution, and 
as such might be the subject of review by the courts. 
The power to review would exist because of the fact 
that the people had so bound and limited the exercise 
of the power to readjust the political divisions of the 
State that the power itself, thus limited, had become 
in its exercise by the body to which it was intrusted 
one of a ministerial nature only. Its nature as a polit- 
ical power in the board itself would in such case have 
been changed by the refusal of the people to permit of 
its exercise upon any other than a mathematical basis. 
Hence a direction toa body created by the people for 
such a purpose, which permitted no discretion in its 
exercise under any circumstances, might properly form 
the subject of enforcement by the courts. This how- 
ever is not the case under our Constitution. The 
power to alter these political divisions bas been depos- 
ited by the people with the Legislature and under such 
circumstances as necessarily compels the exercise of 
legislative discretion in carrying out the power 
granted. The political nature of the power is thus re- 
tained. The learned judge who delivered the opinion 
at Special Term in the Pond Case himself admits that 
some discretion is vested in the Legislature, and that 
in the nature of things it must be soleft. He was of 
opinion that the discretion thus vested in the Leg- 
islature had been overstepped, and that the Constitu- 
tion had been thereby violated, and that the courts 
could review and reverse this action of the Legisla- 
ture. Discretion is necessarily reposed in the Legisla- 
ture because of the direction of the Constitution that 
in making up the Senate districts they must at all 
times consist of contiguous territory, and that no 
county shall be divided in the formation of a Senate 
district, except such county shall be equitably entitled 
to two or more senators. Itis also provided that in 
apportioning members of Assembly every county shall 
be entitled to one member. 

This renders the mathematical process impossible, 
both as regards Senate districts and the apportionment 
of members of Assembly. We start then with the propo- 
sition that to the Legislature is intrusted some discre- 
tion in the matter of apportionment. Is the court to 


interfere with such power whenever it thinks that the 
Legislature might possibly have come nearer to an 








| equality, after complying with the special conditions 


mentioned in the Constitution? This would be to as- 
sert a power in the court to supervise the exercise of 
the discretion granted to the Legislature, if such dis- 
cretion were exercised in the slightest degree after the 
constitutional mandate in regard to county lines and 
county members had been complied with. We do not 
believe in the propriety or necessity of any such rule. 
On the contrary, we think that the courts have no 
power in such case to review the exercise of a discre- 
tion intrusted to the Legislature by the Constitution, 
unless it is plainly and grossly abused. The expres- 
sion, ‘‘as nearly as may be,” when used in the Consti- 
tution with reference to this subject, does not mean as 
nearly as a mathematical process can be followed. It 
is a direction addressed to the Legislature in the way 
of ageneral statement of the principles upon which 
the apportionment shall be made. The legislative pur- 
pose should be to make a district of an equal num- 
ber of inhabitants as nearly as may be, and how far 
that may be carried out in actual practice must de- 
pend generally upon the integrity of the Legislature. 
We do not intimate that in no case could the action of 
the Legislature be reviewed by the courts. Cases may 
easily be imagined where the action of that body 
would be so gross a violation of the Constitution that 
it could be seen that it had been entirely lost sight of 
and an intentional disregard of its commands both in 
the letter and the spirit had been indulged in. 

Inthe report made to the Senate of the United 
States, in April, 1832, by a committee of that body of 
which Mr. Webster was chairman, it was stated that 
the words of the Federal Constitution were equivalent 
upon this subject to a direction to apportion the rep- 
resentatives among the States upon the basis of popu- 
lation, asnearly as may be. 3 Webst. Misc. Wks. 369. 
It was then stated that the process theretofore adopted 
by Congress was unconstitutional, and that the true 
process was a mathematical one, which the report set 
forth. It was not then adopted by Congress, which ad- 
hered to its old method. There is no intimation in the 
report that the action of Congress, although what was 
termed unconstitutional, was subject to the revision 
of the courts. Nosuch remedy was ever suggested. 
Congress has since that time adopted the theory of the 
report, and made a mathematical problem of the sub- 
ject, and referred it to the secretary of the interior to 
carry out its instructions on the basis of arithmetic. 

In this case mathematics cannot enter into the whole 
problem, because of the constitutional obligation as to 
county lines and county representation, and hence the 
sole question now is whether the legislative discretion 
has been so far abused as to render the act liable to an 
overthrow by the courts. This brings us to an exami- 
nation of the act itself. 

It can be stated at the outset that although the fair- 
est that has been passed upon the subject, the act is not 
an absolutely ideal one. There are some inequalities 
which any one individual intrusted with the power 
might at once remedy, but which might be very hard 
to alter when brought under the review of one hun- 
dred and twenty-eight assemblyien and thirty-two 
senators. Local pride, commercial jealousies and ri- 
valries, diverse interests among the people, together 
with a difference of views as to the true interests of 
the localities to be affected; all these things and many 
others might have weight among the representatives 
upon the question of apportionment, so that in order 
to accomplish any result at all compromise and con- 
ciliation would have to be exercised. Looking at the 
act as a result of such circumstances, and it seems 
clear that it cannot be said to be so far a violation of 
legislative discretion as to cause its complete overthrow 
by the courts. 

In regard to the Senate districts, some criticism has 
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been indulged in, both in the courts below und by 
counsel here, for the purpose of showing that they are 
inequitably made up. So far as regards the Oneida 
and Monroe districts, there does not seem to be much 
room for adverse criticism. Those who claim the act 
to be void cite other Senate districts which, when com- 
pared together are alleged to be unequal, and hence 
they claim the constitutional obligation in regard to 
Senate districts has been disobeyed, and therefore the 
whole act is void. 

It is proper to here remark that there are figures in 
the record in these proceedings from which it may be 
determined what are the numbers of inhabitants in 
the different Senate districts in the city of New York. 
Certain figures have been referred to by counsel, but 
they have been obtained, not from the record in these 
proceedings, or from any public record, but from some 
source whose accuracy cannot be relied on, and which 
at all events is not in any manner before the court. 

The real burden of their complaint lies in the alleged 
violation of the Constitution in regard to Assembly 
districts. So far as these parties litigant are con- 
cerned, it would seem that courts would not be spe- 
cially astute to discover some inequality in Senate dis- 
tricts which did not affect the propriety of inequality 
of the representation in the Senate districts of which 
they are inhabitants. 

As to the Senate districts, when it is considered that 
in their make-up county lines must be adhered to, un- 
less acounty is equitably entitled to two senators, it 
is plain that great and necessary discretion is left to 
the Legislature in their formation. The union of dif- 
ferent counties in the State for the purpose of making 
up asenatorial district which must consist of contigu- 
ous territory, and in regard to which counties cannot 
be divided, necessarily results in inequalities which can 
in no possible way be avoided. 

Certain districts may be picked out from the whole 
number and compared with certain others, and ine- 
quality be charged against them. But when all the 
counties in the State areto be arranged and brought 
into connection upon some planin which the express 
commands of the Constitution as to territory and 
county linesare to be observed, it will pass the wit of 
man to make such an alteration of the Senate districts 
for this State that may not be the subject of adverse 
criticism and of alleged possible improvement. We 
are of opinion that the Legislature, by the alteration 
of the Seuate districts under the act of 1892, has not 
violated the legitimate and necessary discretion in- 
trusted to it by the Constitution. 

As to the Assembly districts the burden of com- 
plaint rests upon the apportionment of four or five 
members of Assembly out of one hundred and twenty- 
eight. 

The learned counsel for the appellant in the case of 
the relator Carter makes up alist of the members of 
Assembly asthey have been apportioned and as he 
claims they should have been apportioned. In this list 
he shows that Albany is entitled to three, while four 
members are actually awarded; Dutchess is entitled 
to one, while two have been awarded; Kings is enti- 
tled to nineteen, while but eighteen have been 
awarded; New York is entitled to thirty-one, while 
but thirty have been awarded; Monroe is enti- 
tled to four, while but three are awarded; Queens and 
Rensselaer are entitled to but two each, while three 
each have been awarded them. This list shows that at 
least two counties (New York and Kings) have by the 
action of the Legislature lost each one member, while 
it is notorious that both were in accord with the 
dominant party in the Legislature. It cannot be said 


that in regard to the others partisan consideration en- 
tered into the subject, because the counties to which 
the members were awarded are, when divided into 














districts, very uncertain as to the political complexion 
of their representatives in the Assembly. By this act 
each county has been in fact awarded every member 
to which it was entitled by the ratio which obtained 
between population and representation. The only 
claim asserted or in fact existing is that in apportion- 
ing the remaining members after each county hau 
been awarded its full number of members to which it 
was entitled upon the ratio adopted, the members thus 
remaining were in some few instances awarded to 
counties which had a less surplus over their ratio than 
some other counties, no counties having enough to en- 
title it to another member upon the ratio existing. 

In regard to these fractional parts of a ratio, an ex- 
amination of the debates in the constitutional con- 
vention of 1846 shows that the subject of the represen- 
tation of such fractions was discussed and efforts were 
made to provide in terms for arule of representation 
for them, so as to limit the discretion of the Legisla- 
ture. Debates on Constitution of 1846, page 366. See 
also debates of constitutional convention of 1866 and 
the commission of 1872, where the subject was de- 
bated. 

The convention of 1846 finally framed the provision 
without any statement as to the fractions of ratios or 
how they should be treated, and the question was 
thus left to legislative discretion to be exercised in 
good faith and not to be abused. 

The reason for the particular action of the Legisla- 
ture upon this question must be sought for in some 
considerations other than partisan, for I think it is 
shown these did not enter into the question upon this 
point. 

The inference is fair that these changes were abso- 
lutely necessary in order to secure the passage of the 
bill, having regard to the conditions under which leg- 
islative action is practicable. The Constitution is si- 
lent as to the ratios, and some of the assailants of the 
bill insist upon making up a new ratio, which shall re- 
quirea larger number of inhabitants than the one one- 
hundred-and-twenty-eighth part, in order to entitle 
any county to a member, and they obtain this ratio by 
deducting the population of thirty counties, which 
must have one member each, from the total popula- 
tion of the State, and then dividing it by ninety-nine, 
the number remaining to be apportioned, which gives 
them a new ratio of 48,800, which is 3,559 in excess of 
the ratio based upon an absolute equality of appor- 
tionment. This operates unjustly against the counties 
entitled to the largest number of members, so that in 
the case of New York, entitled to at least thirty-one 
members, there is a loss of thirty-one times 3,559, or 
110,329. And so correspondingly in the case of Kings- 
There is no arithmetical necessity in the adoption of 
this new ratio, if there be a sufficient number of mem- 
bers of Assembly, to be apportioned to give one to 
every one one-hundred-and-twenty-eighth part of the 
entire population, with four to spare. By adopting the 
larger ratio, which the opponents of the measure insist 
on, eleven members of Assembly remain to be assigned 
to counties not having a full multiple of the ratio nec- 
essary to entitle them to an additional member. As 
to eight of these it is conceded that they are actually 
assigned to counties having the highest fractional ex- 
cesses, but not so large as the other counties named if 
the assignment was made according to the plurality of 
excess. But it must be observed that by the adoption 
of this new, arbitrary and unreasonable ratio, New 
York’s representation was reduced from thirty-one to 
twenty-nine, and Kings from nineteen to eighteen, and 
that loss of three fell to a portion of the State which 
according to its population, had a much larger propor- 
tion of the business and wealth of the State. 

Here were two ratios presented for adoption,each one 
of which had its defects, and the Legislature certainly 
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cannot be charged with any desire to be unfair or un- 
just if, in the distribution of the members cof Assem- 
bly after each county had received its full quota ac- 
cording to the highest ratio, it took into account the 
large losses incurred by the populous counties if such 
ratio were adopted without modification. 

It is also to be noted that the three members were 
assigned to counties all of which have shown by the 
census increased population. 

Other considerations might be added to show that 
the Legislature of 1892, in the passage of the act under 
review, did not approach the danger line of an abuse 
of legislative discretion, but this opinion, which has 
grown to such large proportions, as well as the total 
lack of time, both warn me to desist from an attempt 
which is really unnecessary. It is proper at this stage 
to advert to the consequences which would or proba- 
bly might follow the overturning of the act. 

Itis said indeed that courts have no right to look at 
the consequences which may follow their decision of 
legal questions. This is quite an erroneous statement 
of the principle. After adecision has been come to, it 
is true that courts have nothing to do with conse- 
quences. Butin seeking for a correct solution of any 
legal question, especially the question of the proper 
construction of a statute or a Constitution, the result 
which may follow from one construction or another is 
always a potent factor, and is sometimes in and of itself 
conclusive. In speaking upon the same subject in 
Rumsey v. People, 19 N. Y. 52, the learned judge, in de- 
livering the opinion of the court, said, upon a question 
of construction: ‘‘We have a right to consider the 
evil which would result from the prevalence of the al- 
ternative * * * should theact be annulled and the 
new county (Schuyler) annihilated; the consequences 
would be disastrous.’’ The learned judge then pro- 
ceeds to state what they would be, and argues from 
them that another construction ought, if possible, to 
be given to the act. 

We are asked to say that in this act of 1892 the Leg- 
islature has abused or overstepped the discretion de- 
volved upon it by the Constitution. What is the re- 
sult which would follow? 

In the first place we should have every Enumeration 
and every Apportionment Act brought before the 
courts for review, and as it would not be necessary to 
act immediately, any citizen at any time during the 
running of the decennial period would have the right 
to invoke the aid of the court to set aside as void any 
such act, and leave the people to suddenly confront 
such a situation as is now presented. This in itself is 
sufficient to induce a court to say that only inacase of 
plain and gross violation of the spirit and letter of the 
Constitution should such a power be exercised. Every 
county in the State but the two before us has acqui- 
esced in the requirements of the act, apportioned its 
members among the towns and wards of the county or 
city, and done every thing necessary to proceed to an 
election under its provisions. The greatest confusion 
and disorder would result from a holding that this act 
is invalid. Whether any members of Assembly could 
actually be elected under any other law at this late 
day, is quite problematical. The spectacle of a Legis- 
lature elected under an unconstitutional law, or part 
of the members elected under it and part under an- 
other, is one which ought not to be contemplated with- 
out the greatest anxiety by all honest citizens. 

When we come to the question of what law is in force 
in this State if the law of 1892 is not, the situation be- 
comes more alarming. In the case of the relator Car- 
ter we are asked to command the secretary of State to 
issue notices for the election of members under the act 
of 1879. This act, if enforced now, would work still 
greater injustice than’ has ever been suggested against 
the act of 1892. 





Thesame reasoning which would set aside as void 
the act of 1892 would be still more powerful and co- 
gent as showing the total invalidity of the act of 1879. 
That act, when passed,was well known to be a most un- 
just and unequal one, particularly in regard to the inter- 
estsof New York and Kings counties. Gov. Robinson, 
in his memorandum filed with the act, which he re- 
fused to approve, shows beyond question its gross dis- 
regard of the constitutional mandate as to equality. 
The governor therein called particular attention to the 
matter, and said: ‘‘ In the distribution of members of 
Assembly, the bill is still further from meeting the re- 
quirements of the Constitution. I find that Cattarau- 
gus county, with 45,737 inhabitants, has two members, 
while Suffolk, with 50,330, is given but one. Orange, 
with 82,225 inhabitants, has but two members, while 
St. Lawrence, with only 78,014, gets three. Norcan I 
understand the philosophy which gives to the latter 
county, with 78,000 inhabitants, the same representa- 
tion as Monroe, which exceeds it in population by 
nearly 50,000. These discrepancies are not to be ex- 
plained. They admit of no apology or excuse. They 
are of the same class as that so-called necessity which 
entirely deprives 150,000 inhabitants in New York and 
Kings of their proper representation.’”’ So wrote Gov- 
ernor Robinson, while refusing to veto the act, because 
as it stood it was better than the condition of things 
which it was toreplace. Should this court now, after 
thirteen years, and when the injustice and inequality 
have vastly increased, still order the secretary of State 
to issue election notices under such a law and should 
a Legislature be elected under it? It is said inanswer 
that we need not decide upon the invalidity of the act 
of 1879, but leave it to the secretary of State what 
course to pursue and what law to regard, so long as he 
does not regard the act of 1892. This is, as it seems to 
us, &@ most absurd proposition, and at the same time 
one fraught with the most alarming contingencies. To 
hold the act of 1892 void for this reason, and yet to say 
nothing in regard to the law of 1879, which is far more 
obnoxious, to the very arguments upon which we are 
asked to avoid the act of 1892, is to place the people of 
the whole State in a most improper and unfair posi- 
tion. The necessity of deciding is also founded upon 
the position of the relator in the case against Rice, 
that he shall be ordered to give notices under the act 
of 1879. The question will arise at once, what act are 
we living under and what apportionment is the true 
one upon which to base election of members of Assem- 
bly? The people are entitled to know what law they 
are living under, and where the apportionment is to 
be found which is legal and under which they could 
proceed toelect members if there were time enough left 
in which to put the machinery at work to accomplish 
thatend. But there is not in fact time enough left for 
such purpose. 

If the act of 1892 is void, the act of 1879 is also plainly 
void, and no election of members of Assembly should 
be tolerated under it. This might relegate the people 
to the act of 1866, and thus we might have an attempt 
at an election for members of Assembly under an act 
more than a quarter of a century old and a legislative 
representation of the people of that time. This would 
be a travesty on the law and upon all ideas of equality, 
propriety and justice. 

We are compelled to the conclusion that this act of 
1892 successfully withstands all assaults upon it, and is 
a valid and effective law. 

Upon the argument our attention was called to cer- 
tain cases decided in Michigan and Wisconsin, involv- 
ing to some extent the questions decided herein. 

In some of them the violation of the spirit of the 
Constitution was gross beyond cavil or argument. 
They would come within the description of an abuse 
of legislative discretion. In others the positive com- 
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mands of the Constitution as to counties were plainly 
violated. The actual decisions might perhaps be up- 
held on the lines laid down in this opinion, but there 
are some things stated in some of the opinions which 
go beyond what this court is prepared to concur in. 

The discretion necessarily vested in the Legislature 
must be finally disposed of then, unless, as we have 
said, there is such an abuse of it as to clearly show an 
open and intended violation of the letter and spirit of 
the Constitution. 

The order in the first above-entitled proceeding 
should be affirmed, with costs in all courts, and those 
in the second and third above-entitled proceedings 
should be reversed, and the motions for a mandamus 
granted, with costs in all courts. 


Gray, J. Iconcurin holding the Apportionment 
Act to be valid. The gravest objection which has been 
urged against its validity is that it has violated the 
constitutional requirement as to equality of represen- 
tation in the Legislature. I consider that the other 
points which have been presented have been sufli- 
ciently answered.' They do not seem to me to suggest 
reasonable grounds for assailing this legislative act. 
But if any provision of the fundamental law of the 
State, intended to secure the equal representation of 
its citizens in the legislative department, has been vio- 
lated by the act in question, it is then properly the 
duty of the judicial department of power to declare it 
unconstitutional, and therefore void. The judiciary 
has a duty to pronounce all legislative acts null which 
are contrary to the manifest tenor of the Constitution 
of the State. 

Is that the case here? If it is, it arises out of the ap- 
portionment of members of Assembly. I fail to see 
that in the arrangement of Senate districts there ex- 
ists any substantial ground for complaint. As to 
members of Assembly, the constitutional requirement 
is that the Legislature shall apportion them among the 
counties ‘‘as nearly as may be according to the num- 
ber of their respective inhabitants.” I think this lan- 
guage imports that some amount of discretion may be 
exercised by the Legislature in perfecting an appor 
tionment. For such an opinion I find support both in 
the juxtaposition of the words and in the manner of 
their introduction into our Constitution. If no dis- 
cretionary power resided in the Legislature to vary 
from a mathematical and methodical adjustment of 
members of Assembly, according tothe population of 
counties, the presence of the words ‘“‘as nearly as may 
be’’ is meaningless. Their absence would better con- 
sist with the sense contended fur. But they were 
brought in by an amendment of our first Constitution, 
which was adopted in 1801. Previously the Constitu- 
tion required that ‘the Legislature do adjust and ap- 
portion ” the representatives in Assembly to the num- 
ber of electors in the counties. By the amendment in 
1801 that provision was amended so as to require them 
to apportion ‘‘as nearly as may be, according to the 
number of electors,’”’ etc. In this change or substitu- 
tion of language I deem an intention evidenced to con- 
fine something to the judgment of the Legislature, and 
in view of many obvious considerations, very wisely 
and justly so. 

It was apparent that greater or less inequalities must 
arise in an apportionment, and that after each county 
had received its full number of assemblymen accord- 
ing to the ratio of apportionment established, there 
would remain some members to be distributed among 
those counties having excesses of population over the 
ratio. The contention of counsel is that that distribu- 
tion must be in the order of the highest excesses or re- 
mainders over, and any discretion in the matter is de- 
nied. 

In the present case, for instance, there were eleven 





members of Assembly to be so distributed among 
counties having fractional excesses, and the showingis 
that three were apportioned out of the strict order in 
which those excesses stood. It may be remarked, iu 
passing, that in an apportionment of one hundred and 
twenty-eight members among the counties, this show- 
ing evidences no glaring departure from strict equal- 
ity, not any scheme to defraud the people in the mat- 
ter of representation. It is the general rule of law that 
the courts have no concern with the motives of the 
legislative body in passing an act. If they find the 
power conferred to so enact, they may not intervene 
to prevent the execution; and at all times they should 
be slow to interfere with the legislative department of 
power. If there were here a flagrant disregard and an 
unmistakable violation of the constitutional injunec- 
tion that the apportionment should be ‘‘as nearly as 
may be,” according to the number of citizens, the 
courts might feel justified in declaring the act void for 
unconstitutionality. But we have no reason to impute 
any fraudulent motives, and the showing of three in- 
stances of departure froma methodical apportionment 
is not enough to evidence any deliberate violation of 
the constitutional requirement. The legal presump- 
tion is in favor of the constitutionality of every act of 
the Legislature, and that presumption is not overcome 
in this instance, where the legislative act simply evi- 
dences the exercise of discretion in performing a po- 
litical duty. 

We may concede that adherence toasimple or math- 
ematical system of distribution of members among the 
counties in the order of their excesses of population 
over the ratio is the better rule; but deviations may 
be demanded by public exigencies. Some considera- 
tion must be had of the difficulties which environ the 
passage of an act of apportionment in the conflicting 
claims and demands of representatives, some latitude 
of action must be permitted in considerations which 
pertain to the geographical situation and necessities of 
counties, and some allowance must be made for the 
active opposition engendered by political feeling. As 
the bill was reported an exact and mathematical ap- 
portionment appeared, but to secure the passage of the 
act some changes were made by the Legislature. Ido 
not think that the Legislature is to act asa mechanical 
contrivance for the mathematical distribution of mem- 
bers of Assembly. The Constitution does not say so 
in unmistakable terms, and if it does not, courts should 
hesitate to assert it. Something is confided to the wis- 
dom and judgment of the legislative body in perform- 
ing this constitutional duty, and if in the execution of 
the duty the result is not perfect, the courts should 
presume that the Legislature endeavored to accom- 
plish it as nearly as might be. [ think, according toa 
logical and candid view of the constitutional require- 
ment, it might be impracticable, unless there was some 
discretion vested in the Legislature with respect to 
carrying it into effect. There has been no abuse of 
this discretion, and for us to judge the act unconstitu- 
tional and to declare it void would be, in my judg- 
ment, a most unwise construction, and would be to 
arrogate a power of interference as dangerous in the 
precedent as it seems unwarranted in the law. 


ANDREWS, J. (dissenting). I am of opinion that the 
Apportionment Act of 1892 is void for the reason that 
in apportioning members of Assembly among the coun- 
ties of the State it violates the rule of equality pre- 
scribed by the Constitution. It is the cardinal princi- 
ple of free representative government that every elector 
shall have equal weight in exercising the suffrage. 
Proportionate representation according to population 
is the rule both in the Federal and State Constitutions, 
except where by reason of constitutional arrangements 
and compromises its full application has been departed 
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from. The rule can never be disregarded consistently 
with our representative system, except under the ex- 
press sanction of the peuple, given in the Constitution, 
or necessarily implied from its provisions. This isa 
constitutional principle so fundamental and so well 
recognized that the citation of authorities in its sup- 
port is unnecessary. 

The Constitution of New York in prescribing the 
manner of constituting the Legislature has adhered to 
the principle of representation according to citizen 
population, except so far as it was necessarily modified 
to accomplish another purpose also deemed of great 
importance, viz.: that the autonomy of the counties 
should be preserved in the formation of Senate dis- 
tricts and that each county should be entitled to at 
least one member of Assembly. The Constitution (art. 
3, § 4) prescribes that counties shall not be divided in 
the formation of Senate districts except where a 
county shall be equitably entitled to more than one 
senator, and (art. 3,85) that each county, except the 
county of Hamilton, shall be entitled to one member 
of Assembly, and that when a county is entitled to 
more than one member, it shall be divided into dis- 
tricts; but that no town shall be divided in the forma- 
tion of Assembly districts. This scheme of creating 
territorial districts for the election of senators and 
members of Assembly necessarily results in some in- 
equality. But except as modified by these provisions, 
the Constitution carefully preserves the principle of 
representation according to population. It enjoins 
upon the Legislature to so constitute the Senate dis- 
tricts ‘“‘ that each Senate district shall contain as nearly 
as may be an equal number of inhabitants, excluding 
aliens and persons of color not taxed’’ (art. 3, § 4), 
and it commands that “‘ the members of Assembly shall 
be apportioned among the several counties of the State 
by the Legislature, as nearly a3 may be, according to 
the number of the respective inhabitants, excluding 
aliens.” Art. 3, § 5. 

The intention of the people to preserve and guard by 
the Constitution the principle that every voter is to 
have equal weight and voice in the selection of repre- 
sentatives, subject only to the modification before re- 
ferred to, is unmistakably indicated in other parts of 
the legislative article. The provisions prescribing de- 
cennial enumerations of the inhabitants of the State, 
and a decennial arrangement of Senatorial and Assem- 
bly districts, were inserted to accomplish this object. 
The supreme purpose of these provisions was to secure 
at short recurring periods a readjustment of inequali- 
ties which might arise from the growth or shifting of 
population during the decennial period. Further, to 
prevent such inequality and to secure the practical 
operation of the fundamental principle of equal suf- 
frage, the Constitution in the provision quoted en- 
joined upon the Legislature that the Senate districts 
should be organized and the members of Assembly 
should be apportioned as ‘‘ nearly as may be’’ accord- 
ing to the number of inhabitants. 

By what process the Legislature reached the results 
embodied in the Apportionment Act does not dis- 
tinctly appear. It had before it the enumeration of 
the representative population in each of the counties 
of the State. The problem (in respect to the Assembly) 
was to apportion among the several counties the one 
hundred and twenty-eight members of Assembly, ‘‘as 
near as may be,” according to the number of the re- 
spective inhabitants, excluding aliens. It seems to 
have first assigned to twenty-nine counties (reckoning 
Fulton and Hamilton as one), each having less than a 
full ratio of population necessary to constitute an As- 
sembly district, one member each, leaving ninety-nine 
of the one hundred and twenty-eight members unas- 
signed. It then assigned to each of the other counties 
@ member or members, corresponding with the num- 





ber to which it was shown to be entitled, as ascertained 
by dividing the whole population of the county by the 
ratio. This left remainders in all the counties, and 
eleven of the one hundred and twenty-eight members 
unassigned. 

The eleven couties having the largest remainders 
were: Orange, 44,474; Onondaga, 44,460; Kings, 39,400; 
Ulster, 39,593; Monroe, 34,833; Steuben, 32,600; St. 
Lawrence, 31,800; Westchester, 31,226; Queens, 26,376; 
Dutchess, 26,272; Chautauqua, 25,085. 

If, iu apportioning the eleven unassigned members, 
the apportionment had been made upon the principle 
of assigning them to the counties having the highest 
remainders, one would have been assigned to each of 
the counties above-named in their order. The Legis- 
lature did assign an additional member to each of the 
first four counties named, and when it came to Mon- 
roe skipped and gave no additional member to that 
county, but did instead award one to Steuben. It 
refused to give an additional one to St. Lawrence, but 
gave one to the succeeding county, Westchester. It 
gave one to Queens and one to Dutchess, but gave 
none to Chautauqua. In preference to Monroe, St. 
Lawreuce and Chautauqua, it gave an additional mem- 
ber to Albany, having a much smaller remainder than 
the others. It gave one to New York county, which 
had a remainder of 8,813, and one to Rensselaer, hav- 
ing a remainder of 24,081. Neither Albany, New York 
county or Rensselaer had a remainder equal to any of 
the eleven counties named, and in some of the cases 
the disproportion was very great. 

The inequality in the distribution of political power 
under this apportionment is illustrated by another form 
of statement contained in the opinion of Judge Dwight. 
Dutchess county, with a population less than St. Law- 
rence, receives double the representation of the latter; 
Albany county, with less than twice the population of 
St. Lawrence, receives four times its representation; 
and Monroe county, with 24,000 more population than 
Albany, receives one less representation. 

The question is, was this apportionment of members 
to counties having smaller remainders of representa- 
tive population than other counties, and giving the 
former additional representation denied to the latter, 
a compliance with the command of the Constitution 
that the apportionment should be made ‘‘as nearly as 
may be”’ according to the number of inhabitants of the 
respective counties. I think the question admits of 
but one answer, and that it is incontestable in reason, 
that the constitutional rule required that the eleven 
members should have been assigned to the counties 
having the highest remainders. This would have been 
the nearest approximation to equality, according to 
population. That this is so is a mathematical cer- 
tainty, and admits of no controversy. 

A question identical in principle was considered by 
Mr. Webster in a report made to the United States 
Senate in 1852, by a committee of that body, of which 
Mr. Webster was chairman, relating to the rule which 
ought to prevail in the apportionment of members of 
Congress among the States. The Federal Constitution 
provides (art. 1, § 3) that ‘‘ Representatives and direct 
taxes shall be apportioned among the several States 
according to their respsctive numbers,” etc. The 
question considered by the committee was as to what 
was the constitutional method of apportioning unas- 
signed representatives as between States having frac- 
tions of population less than a full ratio. The com- 


mittee were unanimously of the opinion that the loss 
of members arising from the residuary numbers should 
be made by assigning as many additional members as 
are necessary for that purpose to the States having the 
largest fractional remainders, and this was the rule 
3 Webst. Wks. 
It will bej observed that the words ‘as near 


subsequently adopted by Congress. 
368. 
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as may be’’ are not in the provision of the Fed- 
eral Constitution, but it was the opinion of the com- 
mittee that the meaning was the same as if these 
words had been inserted. Mr. Webster said: ‘* The 
Constitution therefore must be understood, not as en- 
joining an absolute relative equality, because that 
would be demanding an impossibility, but as requiring 
Congress to make an apportionment of representatives 
among the several States according to their respective 
numbers, as near ay may be. That which cannot be 
done perfectly, must be done in a manner as near per- 
fection ascan be. If exactness cannot from the nature 
of things be attained, then the nearest practicable ap- 
proach to exactness ought to be made. Congress is 
not absolved from all rule merely because the rule of 
perfect justice cannot be applied. In such a case ap- 
proximation becomes a rule; it takes the place of the 
other rule, which would be preferable, but which is 
found inapplicable, and becomes itself an obligation of 
binding force. The nearest approximation to exact 
truth, or exact right, when that exact truth or that ex- 
act right cannot be reached, prevails in other cases, not 
as matter of discretion, but as an intelligibie and defi- 
nite rule dictated by justice and conforming to the 
common sense of mankind; a rule of no less binding 
force in cases to which it is applicable, and no more to 
be departed from than any other rule or obligation.” 

Again (p. 379). *‘The Constitution, as the commit- 
tee understood it, says, representatives shall be appor- 
tioned among the States according to their respective 
numbers, as near as may be. The rule adopted by the 
committee says, out of the whole number of the House, 
that number shall be apportioned to each State which 
comes nearest to its exact right according to its num- 
ber of people.” 

No one can fail to perceive the analogy between the 
question discussed in this report to that which is in- 
volved in the apportionment now under consideration. 
The argument urged upon us that the words “as nearly 
as may be” give a discretion to the Legislature if it 
means any thing, as applied to the circumstances of 
this case, means that the Legislature may disregard the 
plain meaning and mandate of the Constitution. I 
deny that the rule that apportionment must be ‘‘as 
nearly as may be” according to population, is, or un- 
der any circumstances can be discretionary. I can 
conceive that an Apportionment Act should not be 
held to be unconstitutional for every trivial departure 
from the rule of equality. Some mistakes will invari- 
ably be made in the enumeration in the first instance, 
and afterward by the Legislature in making the appor- 
tionment, although it may act under the most sincere 
desire to apply the rule of the Constitution. But be- 
cause the apportionment cannot be exact according to 
population, and some inequality is unavoidable, this 
does not absolve the Legislature from applying the 
rule in every case, and it cannot, under the cover of 
the words ‘‘as nearly as may be,” disregard the rule 
and relegate the proceeding to the domain of discre- 
tionury powers and escape its binding obligation. 
When the court can see that the rule of the Constitu- 
tion was not in fact applied, and the circumstances for 
its application were clear and unequivocal, then there 
is nothing left to the court but to declare the appor- 
tionment void. The suggestion that the circumstances 
under which Legislatures act in such matters give op- 
portunity for the play of passion and prejudice, and 
therefore this must be considered in determining the 
validity of an Apportionment Act, seems to me to have 
no place in this discussion. The very object of consti- 
tutional restrictions is to establish a rule of conduct 
which cannot be varied according to the passion or 
caprice of a majority, and to fix an immutable stand- 
ard applicable under all circumstances. If a departure 
from the fundamental law by Legislatures can in one 








case be justified by the frailties of human nature, and 
the constitutionality of an act may be made to depend 
in one case upon such a consideration, the constitu- 
tionality of all legislation may be geverned by the 
same rule. I have said the very object in imposing re- 
straints in the Constitution is to protect great princi- 
ples and interests against the operation of such eccen- 
tric and disturbing forces. The discretion of the Leg- 
islature, if any, in apportioning members, ends where 
certainty begins, and that point was reached when the 
counties having the largest remainders were ascer- 
tained. The attempt to justify the apportionment of 
1892 by the fact asserted (which seems to be true) that 
the apportionment of 1879 was subject to as great or 
greater objection on the score of inequality than the 
later act, fails because the fact is irrelevant. It is one 
thing that a Legislature has disregarded its duty ona 
former occasion and that the people have acquiesced 
in the usurpation, and quite a different and a much 
more serious thing if such a disregard of constitutional 
limitation should receive judicial sanction. 

Reference was made on the argument to the Senate 
districts constituted by the Constitution of 1846, and 
by the convention which framed that instrument. 
The tables presented by the attorney-general show 
that the ratio for a district was about 81,000, and the 
greatest variations were in New York, which with 
four senators had a remaining surplus of about 48,000, a 
little more than half enough for another senator, and 
inthe thirtieth district, which consisted of the coun- 
ties of Allegany and Wyoming, in which there was a 
deficiency of about 28,000. These were the two ex- 
tremes. The problem to be solved had three inflexible 
elements preventing equality and compelling instead 
approximation. The convention found in existence a 
Senate of thirty-two members elected in eight districts 
or four from each. Those districts were to be changed 
from eight to thirty-two, each electing a single senator. 
That was the first condition. The next was that no 
county should be divided unless it was entitled to two 
or more senators; and the third that the districts 
should be composed of contiguous territory. The de- 
bates show that it was quite generally conceded that a 
nearer approach to equality could only be reached by 
enlarging the number of the districts, which the con- 
vention was unwilling to do; and no different and 
better apportionment consistent with the conditions 
was formulated by anybody, or shown to be reasonably 
possible. It was the opinion of the members of the 
convention, as shown by the debates, that no nearer 
approach to the equality for which they struggled 
could be reasonably attained. To cite a necessary in- 
equality as a precedent for an unnecessary one, a dis- 
crepancy compelled by inexorable conditions for one 
which there was perfect freedom to avoid, the compul- 
sion of an inherent difficulty for a wrong both volun- 
tary aud needless, constitutes no answer to the in- 
equalities in the Assembly apportionment. If in 1846 
there had been one additional senator to be allotted to 
some one district and such allotment had been denied 
to the first district with asurplus of 48,000, and given 
to the thirteenth, with a surplus of about 1,000, it 
would have been a precedent for what was done in the 
case at bar. 

The convention in projecting the new scheme was 
treading on unfamiliar ground, but it did not leave in 
doubt the rvle by which future Legislatures should be 
governed. 

The departure from the constitutional method in the 
act of 1892 is substantial, and its validity having been 
challenged in the courts, it cannot be upheld without 
establishing a dangerous precedent for the future. 
The claim that the Legislature in making an appor- 
tionment may take into consideration the probable 
unequal growth of populations, has no support in the 
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Constitution. The apportionment is to be based on 
existing populations, as ascertained by the preceding 
enumeration. The decennial enumeration and appor- 
tionment is the constitutional remedy for any such 
temporary inequalities. If the Legislature was fer- 
mitted to act upon the ground suggested, it would in- 
troduce a most uncertain elementanud might be made 
the cover for great abuses. It is plain that in the 
present case the inequalities are not attributable to 
any such consideration. Monroe county, containing a 
rapidly growing city, and with a much larger popula- 
tion than Albany county, was given three members, 
and Albany was given four. It is unnecessary to con- 
sider in this case the question of the constitutionality 
of the act of 1892, so far as it relates to Senate districts, 
The inequalities in some instances are very great and 
seem to have been unnecessary. For example, one of 
the districts in the city of New York has a population 
of 241,138 while another district in the same city has a 
population of 105,720, and they are not bounded by 
ward or election district lines. But having reached 
the conclusion that the Apportionment Act in the ap- 
portionment of members of Assembly violates the Con- 
stitution, the question as to the Senate districts is 
unimportant in the decision of this case. The act 
wust stand or fallas a whole, and if in respect to one 
braneh of the Legislature the act is unconstitutional, 
it cannot be upheld as to the other. 

I shall not undertake to show that the question pre- 
sented is of judicial cognizance. That it isa judicial 
question cannot, under the authorities, be denied. 
The Legislature and the courts are alike bound to 
obey the Constitution, and if the Legislature trans- 
gresses the fundamental law and oversteps in legisla- 
tion the barriers of the Constltution, it is a part of the 
liberties of the people that the judicial department 
shall have and exercise the power of protecting the 
Constitution itself against infringement. 

The power of the courts to set aside an unconstitu- 
tional apportionment has quite recently been asserted 
and exercised by the courts of Wisconsin and Michi- 
gan. State v. Cunningham, 51 N. W. Rep., No. 8; Ged- 
ding v. Blacker, 52 id., No. 8; Supervisors of Houghton 
Co. vy. Blacker, Secy. of State, id. These cases consider 
with much ability the question of judicial power, and 
determine that a substantia] departure in an Appor- 
tionment Act from the rule of equality, renders it 
void. 

I recognize the gravity of the question now pre- 
sented. Nor do 1 fail to appreciate that holding the 
Apportionment Act void will produce temporary in- 
convenience, but the evils which may flow from this 
are not to be compared, [ think, with the public in- 
jury which will result from sanctioning a disregard of 
one of the vital principles of representative govern- 
ment. 


EARL, Ch. J., O’BRIEN and MAYNARD, JJ., concur 
with PecKHAM and GRAy, JJ. ANDREWS and FINCH, 
JJ., dissenting upon point discussed in opinion of AN- 
DREws, J., but concurring with PEcKHAM, J., on all 
other points. 

———_>—__— 


CONSTRUCTION OF WILL—CONDITION IN 
RESTRAINT OF MARRIAGE. 


MAINE SUPREME JUDICIAL COURT, MARCH 29, 1892. 


MANN V. JACKSON. 


A testator devised his homestead tv an unmarried daughter, 
*‘for and during her natural life, unless she shall be mar- 
ried, in which case her life estate shall cease. So long as 
she shall live and remain unmarried, she is to have the 
exclusive right of occupation, use and enjoyment of said 
homestead.”’ Held, that the apparent intention of the 





testator was not to impose a condition in restraint of his 
daughter’s marriage, but only to create a limitation of 
her estate in the homestead until by her marriage another 
home should be provided, and that the daughter’s exclu- 
sive right to the possession and enjoyment of the entire 
homestead accordingly ceased upon the marriage. 


A, W. Paine, for plaintiffs. 
C. H. Bartlett, for defendant. 


Wuitenousse, J. This is a bill in equity brought 
for the purpose of obtaining a judicial construction of 
the following will: 

(1) L will that the money which may come from 
the policy of insurance which I hold on my own life 
be appropriated to the payment and discharge of any 
and all mortgages then existing on my homestead 
house and lot on Cedar street, in said Bangor, so that 
said homestead may be free from all incumbrances, and 
any balance to be applied to pay any taxes then due or 
unpaid on said homestead, and any balance to go with 
my other estate. 

“(2) My said homestead house and lot aforesaid I 
give and devise to my unmarried daughter, Helen S. 
Mann, for and during her natural life, unless she shall 
be married, in which case her life estate shall cease. 
So long as she shall live and remain unmarried she is 
to have the exclusive right of occupation, use and en- 
joyment of said homestead, but subject to the duty of 
keeping it in good repair at her expense, and paying 
all taxes and keeping the property well insured. If all 
parties interested see fit to se]l the property, they may 
do so, in which case said Helen is to receive the net 
income from the proceeds of sale, the same to be well 
invested for that purpose, and if the buildings are 
burned in whole or part, the insurance money shall be 
applied to repair or rebuild, unless all agree to a dif- 
ferent uppropriation of the money, viz., all parties in- 
terested. 

‘*(3) All other estate, real and personal, of all kinds, 
which I may own or possess at death, including the 
remainder of my homstead house and lot aforesaid, 
my farm on the ‘ Odlin Road,’ so called, and all other 
property, I give in equal shares to my three children, 
William E. Mann, Mrs. AngustaS. Harden and Helen 
S. Mann, to have and to hold the same to them and 
their heirs and assigns forever.”’ 

After the death of the testator Helen 8. Mann mar- 
ried, and is the defendant in this suit. 

The language of the second item of the will is speci- 
ally brought in question. The plaintiff says that the 
defendaunt’s “life estate’? in the homestead was ter- 
minated by her marriage, while the defendant con- 
tends that the clause limiting her exclusive title by 
her marriage is void, as being a condition in restraint 
of marriage, and that she is entitled to the sole use 
and occupation of the homestead during her natura) 
life. 

It is undoubtedly an established rule of law that, 
even with respect to devises of real estate, a subse- 
guent condition which is intended to operate in gen- 
eral and unqualified restraint of marriage, or the 
natural effect of which is to create undue restraint 
upon marriage and promote celibacy, must be held il- 
legal and void, as contrary to the principles of sound 
public policy. It appears from the early English cases 
that this doctrine was borrowed by the English eccle- 
siastical courts from the Roman civil law, which de- 
clared absolutely void all conditions in wills restrain- 
ing marriage, whether precedent or subsequent, 
whether there was any gift over or not. But the 


courts of equity found themselves greatly embarrassed 
between their anxiety on the one hand to follow the 
ecclesiastical courts, and their desire on the other to 
give more heed to the plain intention and wish of the 
Thereupon 


testator as manifested by the whole will. 
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the process of distinguishing commenced for the pur- 
pose of preventing obvious hardships arising from the 
application of that technical rule to particular cases. 
As u result there has been ingrafted upon the doctrine 
au multitude of curious refinements and subtle distine- 
tions respecting real and personal estate, conditions 
and limitations, conditions precedent and conditions 
subsequent, gifts with and without valid limitations 
over, and the application of the rule to widows and 
other persons. Indeed it may be said of the decisions 
upon this subject with even more propriety than was 
observed by Lord Mansfield in regard to another 
branch of the law, that “the more we read, unless we 
are very careful to distinguish, the more we shall be 
confounded.”” The whole subject as to what condi- 
tions in restraint of marriage shall be regarded as valid 
and what as void would seem to be involved in great 
uncertainty and confusion both in England and in 
this country. There is clearly discernible however, 
through all the decisions of later times, an anxiety on 
the part of the judges to limit as much as possible the 
rule adopted from the civillaw. ‘The true rule apon 
the subject is,’ says Mr. Redfield, ‘that one who hasan 
interest in the future marriage and settlement of a per- 
son in life may annex any reasonable condition to the 
bequest of property to such person, although it may 
operate to delay or restrict the formation of the mar- 
riage relation, and so be in some respect in restraint of 
marriage. * * * Where there are hundreds of con- 
flicting cases upon a point, and no general principle 
running through them by which they can be arranged 
or classified, what better can be done than to abandon 
them all and fall back upon the reason and good sense 
of the question, as the courts have of late attempted to 
do?” 2 Redf. Wills, *290, §20, and note. See also id. 
297, and 2 Jarm. Wills, 569. Beyond the general prop- 
osition first stated, the cases seem finally to resolve 
themselves for the most part into the mere judgment 
of the court upon the circumstances of each particular 
case. 2 Redf. Wills, *297, § 31; 2 Pom. Eq. Jur. 933; 
Coppage v. Alexander's Heirs, 2 B. Mour. 313, and note 
to same, 38 Am. Dec. 153. 

But the rule was so far modified and relaxed that 
conditions annexed to devises and legacies restraining 
widows from marrying have almost uniformly been 
pronounced valid. 2 Pom. Eq. Jur., supra. From the 
numerous decisions upon the subject in the United 
States, the conclusion is fairly to be drawn that such 
conditions will be upheld in the case of widows, 
whether there isa gift over or not. 2Jarm. Wills, p. 
564, note 29; 2 Redf. Wills, 296; Schouler Wills, 603. 
See also recent cases of Knight v. Mahoney, 152 Mass. 
523, and Nash v. Simpson, 78 Me. 142. 

In 2 Redfield on Wills, 296, the author says: ‘“ We 
apprehend there is no substantial reason, either in law 
or morals, why a man should be allowed to annex an 
unreasonable condition in restraint of marriage, one 
merely in lerrorem,in case of a wife, more than of a child 
or any other person, in regard to whose settlement in 
life he may fairly be allowed to take an interest, but 
the cases certainly, many of them, maintain such dis- 
tinction.” 

It is unnecessary however to enter upon an elabor- 
ate discussion of the subject. The existence of the rule 
as recognized in Randall vy. Marble, 69 Me. 310, is not 
here questioned. In that case the rule was applied to 
a “crude and ill-defined ” proviso in a deed of real 
estate. We have no occasion to question the sound- 
ness of that decision. It was the judgment of the 


court upon a particular set of words in that deed. It 
is not an authority to control the judgment of the 
court respecting the construction of an entirely 
different set of words in a testamentary gift of real 
estate. 

There is a recognized distinction between conditions 





in restraint of marriage annexed to testamentary dis- 
positions, and restraints on marriage contained in the 
very terms of the limitation of the estate given. 

In Heath v. Lewis, 3 De G., M. & G. 954 (1853), a tes- 
tator made agift of £30a year to an unmarried woman 
during the term of her natural life, ‘‘if she shall so 
long remain unmarried.” Lord Justice Knight Bruce 
said: ‘It must beagreed on all hands that itis, by 
the English law, competent for a man to give to a sin- 
gle woman an annuity until she shall die or be mar- 
ried, whichever of these two events shall first happen. 
All men agree that, if such a legatee shall marry, the 
annuity would thereupon cease. ‘ During the term of 
her natural life, if she so long remain unmarried,’ is 
the technical and proper language of limitation, as dis- 
tinguished from a condition.” Lord Justice Turner 
said: “It may either bea gift for life defeated by a 
condition, or it may be a gift to her so long as she re- 
mains unmarried, that is, for life, if she be so long un- 
married, and the question is therefore purely one of 
intention, in which of the two senses the words were 
used.” 

Jones v. Jones, 1 Q. B. Div. 279 (1876), is an impor- 
tant authority. It related toa devise of real estate, 
the testator’s language being as follows: ‘‘ Provided 
said Mary remains in her present state of single 
woman; otherwise, if she binds herself in wedlock 
she is liable to lose her share of the said property im- 
mediately, and her share to be possessed by the other 
parties mentioned.” Blackburn, J., said: ‘‘A number 
of cases have been referred to, from which it appears 
that the courts of equity have adopted from the eccle- 
siastical or civil law, it is unnecessary to say to what 
extent, the rule that conditions in general restraint of 
marriage are invalid. The attempt to escape from the 
consequences of this rule led to decisions in which a 
great many nice distinctions were established as to 
whether the bequest amounted to a condition or only 
alimitation. If this point had been as to a bequest of 
personal estate, it would have been necessary to look 
at these decisions. But this is a devise of land which is 
governed by the rules of the common law, and it is ad- 
mitted that there is no case which extends the rule as 
to conditions or limitations to devises of land. 

‘There is, I admit, strong authority that, when the 
object of the willis to restrain marriage and promote 
celibacy, the courts will hold such a condition to be 
contrary to public policy and void. But here there ap- 
pears to be no intention to promote celibacy. Now 
here, [ think, when one sees the scope of the testator’s 
dispositions, it comes to this: ‘I have left to three 
women enough to live upon, and if one of them dies I 
bring in Jemima and Mary. But if Mary (I suppose 
as the youngest she was most likely tu change her 
state) happens to marry, her husband must maintain 
her, and her share shall pass to the rest.’ Now if he 
had said this in express words, could it have been con- 
tended that his provision was contrary to public pol- 
icy? [think not. It is admitted that the limitation 
to Mary until she marries is perfectly good, but it is 
said that here, because the disposition is in the form of 
a condition, it is bad.” 

Lush, J., said: ‘“ We ought to take the words in such 
a sense xs to carry out the object of the testator, unless 
it ig illegal; and, as [read the words, the testator only 
meant to provide for her while she was unmarried. 
There is nothing in these words which compels us to 
think it was the testator’s object that this niece should 
never marry at all; he probably supposed that she 
would be maintained by her husband, and did not 
mean to provide for husband and wife.” See also 
Hotz’s Estate, 88 Penn. St. 422; Cornell v. Lovett’s 
Ex’ rs, 35 id. 100; Graydon v. Graydon, 23 N. J. Eq. 230; 
Courter v. Stagg, 27 id. 305. 

It is the enlightened policy of courts of equity, when 
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not restrained by compulsory rules, to seek to discover 
the intention of the testator from the whole in- 
strument, rather than from any particular form of 
words. 

In the case before us the testator makes careful pro- 
vision in the first item of the will for the appropria- 
tion of so much of the proceeds of his life insurance as 
might be necessary to discharge all mortgages on the 
homestead. In the second item he devises the home- 
stead to his unmarried daughter “ for and during her 
natural life, unless she shall be married, in which case 
her life estate shall cease. So long as she shall liveand 
remain unmarried she isto have the exclusive right of 
occupation, use and enjoyment of said homestead.” 
in case all parties interested agree toa sale of the prop- 
erty, this daughter is to receive the net income of the 
proceeds, ** the same to be well invested for that pur- 
pose,” and in the event of the destruction of the build- 
ings by fire, the insurance money shall be applied in 
rebuilding them. In thethird item he gives the resi- 
due, including the remainder of his homestead, to his 
three children in equal shares. 

Here then is the case of a parent who has a recog- 
nized right, and was under a moral obligation, to in- 
terest himself in the settlement of his daughter. To 
the ordinary mind, untrammelled by the ‘‘ medizval- 
ism of the law,” there is nothing in the will indicating 
any other thought or feeling than an affectionate re- 
gard for the welfare and happiness of a beloved daugh- 
ter, and an anxious desire to provide for her a perma- 
nent and comfortable home. The modern court, free 
from the incumbus of arbitrary legal dogmas, must fail 
to discover in the language of this will any suggestion 
of a purpose on the part of the father to impose a con- 
dition in terrorem in restraint of his daughter’s mar- 
riage. It discloses no other disposition than a praise- 
worthy desire to secure to the daughter the continued 
occupation and enjoyment of the old homestead until, 
by reason of her marriage, she should cease to need it; 
then she was to share equally with her sister and 
brother in the entire estate. It is manifest from the 
whole tenor of the will that nothing was more remote 
from the real purpose of the testator than the idea of 
discouraging the marriage of this daughter. The in- 
tention was not to promote celibacy, but simply to fur- 
nish support until other means should be provided. 
Because of the inadvertent use by the scrivener of the 
word ‘“‘unless,”’ this court is not compelled to impose 
upon this instrument an intention which it is mani- 
fest from the context the testator never had. There 
is no such inflexible rule; the rights of the parties are 
not to be determined by an application of such a Pro- 
crustean method. The provision isin no respect con- 
tra bonos mores. It is not violative of any principle of 
sound policy, and if itis here »ecessary and proper to 
recognize and maintain the distinction between a lim- 
itation and a condition subsequent, the language of 
this will should be held to constitute a valid limitation 
and not an illegal condition. 

The defendant’s exclusive right to the possession and 
enjoyment of the entire homestead ceased upon her 
marriage. 

Decree accordingly. 

Prerers, C. J., and Virern, Lipsey, Emery and 
Fosrer, JJ., concurred. 

—_—___.—___——. 
ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


CONSTITUTIONAL LAW-—-TAXES AND ASSESSMENTS. — 
The power to make local assessments is not an in- 
fringement upon the constitutional rule requiring all 
taxes to be uniform, and such assessments upon the 
basis of frontage, where the lots abutting upon the im- 





provement are of substantially equal depth, will be 
upheld where the same are not shown to be unfair. 
We feel constrained by strong logical reasons, as well 
as by the overwhelming weight of authority, to say that 
the uniformity of taxation enjoined by the Constitu- 
tion does not prohibit the legislation from authorizing 
the levy of special assessments in cities and towns for 
local improvements in the nature of benefits to the 
abutting property. All matters of hardship and ex- 
pediency must be left for legislative cognizance and ac- 
tion. In neither of these cases is the distinction be- 
tween local assessments and taxes levied for the gen- 
eral purposes of revenue pointed out. That such 
Gistinction in fact exists is now recognized by an al- 
most unbroken line of decisions, and by the consensus 
of opinion of all text-writers upon the subject. Local 
assessments are upheld upon the theory that the prop- 
erty against which the assessment is made is specially 
benetited by the improvement, while taxes refer more 
particularly to those burdens imposed for revenue. 
There is certainly reason for saying that the word 
‘‘tax,’’ when used in the Constitution, refers to the 
ordinary public taxes, and not to the assessments for 
benefits in the nature of local improvements. While 
therefore the power to make such assessments is refer- 
able to the taxing power, it is held not to be an in- 
fringement upon the rule requiring all taxes to be uni- 
form. In support of these views we cannot do better 
than quote from the text-writers of acknowledged 
standing and ability, who may well be presumed to 
have given the subject that consideration which its im- 
portance demands. Mr. Desty, in his work on Taxa- 
tion, says: ‘ The law makes a plain distinction be- 
tween the taxes which are burdens or charges imposed 
upon persous or property to raise money for public 
purposes and assessments for city and village improve- 
ments, which are not regarded as burdens, but as an 
equivalent or compensation for the enhanced value 
which the property of the person assessed has derived 
from the improvement.’’ 1 Desty Taxn.,§$3. Judge 
Cooley notes the same difference: ‘' Special assess- 
ments are a peculiar species of taxation, standing apart 
from the general burdens imposed for State and mu- 
nicipal purposes, and governed by principles that do 
not apply universally. The general levy of taxes is un- 
derstood to exact contributions in return for the gen- 
eral benefits of government, and it promises nothing 
to the persons taxed beyond what may be anticipated 
from an administration of the laws for individual pro- 
tection and the general public good. Special assess- 
ments, on the other hand, are made upon the assump- 
tion that a portion of the community is to be speci- 
ally and peculiarly benefited in the enhancement of the 
value of property peculiarly situated as regards a con- 
templated expenditure of public funds, and in addition 
to the general levy they demand that special contribu- 
tions, in consideration of the special benefit, shall be 
made by the persons receiving it.’’ Cooley Taxn., p. 
606. And it is recognized by Judge Elliott in his work 
entitled ‘‘ Roads and Streets:’’ ‘‘A distinction is 
made between local assessments and taxes levied for 
general revenue purposes. The question has been be- 
fore the courts time and time again, and the almost 
unruffled current of judicial opinion is that an assess- 
ment for a local improvement is not a tax, within the 
meaning of the constitutional provision requiring uni- 
formity of taxation.’’ Elliott Roads & S., p. 370. Of 
like effect are the following adjudicated cases selected 
from the mang that have been cited by counsel: Far- 
rar v. St. Louis, 80 Mo. 379; Adams v. Lindell, 5 Mo. 
App. 197; Hammett v. Philadelphia, 65 Penn. St. 146; 
Com. v. Woods, 44 id. 113; Emery v. Gas Co., 28 Cal. 
345; Speer v. Mayor, etc., 85 Ga. 49; Hoyt v. East 
Saginaw, 19 Mich. 45; Cain v. Commissioners, 86 N. C. 
8; State v. Warren Co., 17 Ohio St. 558; Allen v. Gal- 
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veston, 51 Tex. 302; Hale v. Kenosha, 29 Wis. 599. A 
reference to the constitutional provision invoked to 
defeat this assessment, and a comparison between it 
and the Constitutions of Pennsylvania and Missouri, 
will show that one and probably both of these instru- 
ments were drawn upon by members of the constitu- 
tional convention which prepared our Constitution. 
“All taxes shall be uniform upon the same class of 
subjects, within the territorial limits of the authority 
levying the tax, and shall be levied and collected un- 
der general laws.’’ Const. Penn., 1874, art. 9, § 1. 
“Taxes may be levied and collected for public pur- 
poses only. They shall be uniform upon the same 
class of subjects, within the territorial limits of the 
authority levying the tax, and all taxes shall be levied 
and collected by general laws.’’ Const. Mo., 1875, art. 
10, §3. These constitutional provisions are substanti- 
ally the same as ours in respect to the requirement of 
uniformity, and the same is true of the Constitution 
of the State of Georgia, adopted the year subsequent 
to thetime of meeting of the constitutional conven- 
tion in this State. The court of last resort in each of 
these States has decided that the provision has no ref- 
erence to the assessments for local improvements. 
See cases cited ante. Of the same tenor are many cases 
in which it has been held that a provision exempting 
certain property, such as cemeteries, churches and 
schools, from taxation, does not relieve such property 
from assessments for local improvements. These de- 
cisions proceed upon the theory that assessments for 
benefits are not included in the word “ taxation,’’ as 
used in the statutes, and are therefore directly in point 
in the present controversy. Lima vy. Cemetery Ass‘n, 
42 Ohio St. 128; First Presbyterian Church v. Ft. 
Wayne, 36 Ind. 338; Second Universalist Soc. v. Prov- 
idence, 6 R. I. 235; State v. Newark, 36 N. L. Law, 478; 
Cooley Taxn., p. 207. Even at the time our Constitu- 
tion was framed, the provision relied upon to defeat 
the present assessment had, by the strong current of 
legal decision, been declared to have no reference to 
special assessments, and we must assume that it was 
adopted in the light of such construction. While this 
construction at first met with much opposition, and 
has not yet been universally accepted, it has heen so 
frequently decided that the uniformity enjoined by 
the Constitution does not invalidate local assessments 
that such must now be considered as tirmly established 
by precedent. To the argument that the power'is lia- 
ble to abuse, it may be answered that such objection 
exists against the exercise of all power, but this is no 
reason why authority should not be lodged somewhere. 
We must presume that the local authorities will exer- 
cise the power for the advancement of the public good 
and with moderation. Should this not be done, the 
Legislature has full power to correct abuses, and this 
body is in turn answerable to the people. Although 
cases may be found to support the views announced in 
Palmer v. Way, 6 Colo. 106, such cases neither by force 
of the reasoning advanced nor by reason of their num- 
ber can be said to unsettle the strong current of au- 
thority to the contrary. <A fundamental principle of 
construction requires those who seek to overthrow a 
statute on account of its repugnance toa constitutional 
provision to show the unconstitutionality of the act be- 
yond all reasonable doubt. This has not been done in 
this case, and we must therefore hold the statute valid 
as to the objections urged against it. In so far as the 
former opinions of this court are in conflict with the 
views herein expressed, such opinions are modified. 
In regard to the second proposition but little need be 
said, as assessments upon the basis of frontage, where 
the lots abutting the improvement were of substanti- 
ally equal depth, was recently upheld by this court. 
See opinion of Mr. Justice Elliott in City of Pueblo v. 
Robinson, 12 Colo. 593. No facts are pleaded showing 





or tending to show that the mode adopted in the pres- 
ent instance is unfair to appellant. Different princi- 
ples of apportionment have been adopted in differen; 
States, and sometimes in the same State at different 
times. See Emery v. Gas Co., supra. In some way 
the cost of the improvement shovld be assessed upon 
the property in proportion to the benefit received by 
it. Absolute equality however cannot be expected. 
The duty of determining the mode to be adopted is pe- 
culiarly within the province of the legislative depart- 
ment of the government, and where substantial equal- 
ity has been provided for the courts will not interfere 
By the act questioned, whenever paving or grading is 
ordered by the city authorities, one-third of the entire 
expense of theimprovement in front of the lots must 
be borne by the city, together with all the expenses at 
street and alley intersections, the adjacent property 
being charged with only two-thirds of the cost of the 
grading or paving in front of thesame. Thus in pro- 
portion as the benefit was deemed a public one, the 
whole city is required to pay, the balance of the ex- 
pense being made a charge upon the abutting property, 
receiving as it does aspecial benefit from the improve- 
ment. Probably no rule of apportionment that has 
yet been devised is fairer than the one provided by 
this statute, when the assessment is against urban 
property. It has not only received the sanction of 
many law-writers, but has been expressly upheld in 
the following among other cases in addition to those 
cited in City of Pueblo v. Robinson, supra: Emery v. 
Gas Co., supra; Sheley v. Detroit, 45 Mich. 431; Speer 
vy. Mayor, etc., supra; Farrar vy. St. Louis, supra; Peo- 
ple v. Lawrence, 41 N. Y. 137; Palmer v. Stumph, 29 
Ind. 329; Baltimore v. Hopkins, 56 Md. 1: Cooley 
Taxn. (2d ed.) 624, ef seqy.; 2 Desty Taxn. 1263. Colo. 
Sup. Ct., April 6, 1892. City of Denver v. Knovles. 
Opinion by Hayt, C. J. 


—— = 


THE ASSIGNMENT SYSTEM. 





[From ‘ The Evils of the Assignment System as Practiced in 
the Supreme Court of [llinois,’’ by James C. Courtney.] 
UT discordance of opinions is not the only evil. 

Where opinions are hurriedly read and adopted in 
this way, the court is often committed to the conceits 
and fancies of a particular judge. One bold judge, 
with strong prejudices, carrying his feelings into his 
opinions, caa easily impose upon the court. One vice 
sinks a multitude of virtues. So a few crude, imma- 
ture opinions, stamped with the whims and prejudices 
of a particular judge, in the general censure give cast 
and character to the court. 

The truth of these observations is strikingly illus- 
trated by reference to some of the opinions of the late 
Sidney Breese. Breese was on the bench for many 
years, and he wrote many able opinions. He was a 
good lawyer, but not an accurate or profound judge. 
He was a man of firm convictions, and he never hedged 
or stated his views grudgingly. He wrote in a pleas- 
ing, discursive style, but he wrote like a partisan, not 
like a judge. Heabused witnesses, denounced jurors, 
lampooned the parties, and frequeutly wrote philippics 
for opinions. Some of his opinions are like fancy 
sketches, portraying the feelings and prejudices of the 
man. He of all men was in need of restraint. His elo- 
quence should have been toned down, and his vagaries 
studiously eliminated. This omitted, he committed 
the court to many strange fancies and wild notions. 
In cases of breach of promise of marriage, seduction, 
bastardy and the like, and indeed in all cases where 
the contest was between a manand a woman, Breese’s 
prejudices were strong forthe man. In his opinion in 
cases of this kind he seldom or never said a good word 
for the woman. He wasever ready to extol the vir- 
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tues of the man, but was always chary in praise of 


the woman. He never neglected an opportunity to 
disparage the virtue or cover the most chaste with ridi- 
cule. His bitter satire arid caustic irony induce the be- 
lief that he was suspicious of the fair sex. But he did 
not, we believe, reflect the views of the other members 
of the court, not one of whom ever stepped aside to 
disparage Woman or publish her shortcomings to the 
world. We have a most striking illustration on these 
points in the case of Albrecht v. Walker, 73 Il. 69, a 
case where a woman brought suit under the statute 
against a@ manufacturer of lager beer for selling beer to 
her husband. The opinion in this case is characteristic 
and supplies a truly impressive illustration. It was 
written by Breese. The court is first committed toan 
eulogy on the man’s business. The woman is then se- 
verely castigated. It is the deliberate conclusion that 
she is not chaste, as if her virtue had any thing todo 
with the case. But the severe arraignment and de- 
nunciation of one of the persons called as ajuror has 
no parallel in the reports. The juror frankly an- 
swered on his voir dive that he thought the manufac- 
ture of lager beer was a perfect nuisance, and he had 
no sympathy for aman in that business. The frank- 
ness of this answer, judging from the opinion, plunged 
the court into atowering passion. To say that the 
juror was handled roughly and without gloves would 
be but a feeble expression of the truth. He was exco- 
riated with a finish and persistency which excites pro- 
found sympathy in his behalf. He was called a bigot, 
stigmatized asa man of mean prejudices, denounced 
as a hypocrite, the public werecongratulated that such 
aman was not permitted to sitonajury. Finally the 
impassioned diatribe is ended by the awful maledic- 
tion that this juror was a vile sinner, and deserved un- 
mitigated condemnation. How this passionate philip- 
pic ever obtained lodgment in the reports, under any 
system, is a thought beyond the reach of thesoul. We 
dare say not another member of the court understand- 
ingly concurred in it. 

In Rutherford v. Morris, 77 Ill. 397, the ‘‘doctors”’ 
are taken over the coals, and their evidence as experts 
scathingly criticised, and perhaps rightly too. In 
Wabash R. v. Darkin, 76 1. 392, the circuit judge is ac- 
cused of ignorance—of having forgotten all the author- 
ities. A lawyer receives a left-handed compliment in 
the case of Chicago R. Co. v. Hazzard, 26 Ill. 375. The 
judge quotes poetry at his expense. But for vacation 
reading, the dissenting opinion in the case of Hewitt 
v. Long, 76 Ill. 413, is hard to beat. * * * In the 
dissenting opinion the judge concludes that an out- 
raged wife was not virtuous because her wealthy hus- 
band deserted her without giving a reason, and he 
clinches the argument by drawing an analogy from a 
tradition respecting Governor Houston. * * * 

Under the laxity and temptation of this system the 
most conservative judge is sometimes betrayedgto ex- 
press his feelings too freely. The case of Cothran v. 
Ellis, 125 Ill. 476, supplies an illustration. There the 
dealing in options and futures is depicted and de- 
nounced as a crime, attended with the same elements 
of atrocity as treason, when in factitis nota crime at 
all, but a misdemeanor only. Such extravagance of 
statement in jadicial opinions make unsafe prece- 
dents. Impassioned denunciation is seldom consist- 
ent with dispassionate consideration. But such are 
some of the fruits of the practice of a bad system. 
And, unfortunately, the mischief does not stop here. 
Where cases are decided in this way, confidence in the 
court is weakened by a feeling of distrust that the 
cases have not received a thorough investigation. It 
was Lord Eldon, we believe, who said in one of his 
opinions, when he wasan occupant of the woolsack, 
that it was as important to satisfy the parties that the 
case had received a thorough investigation as to decide 





it correctly. Now, this desirable object can never be 
attained by the practice of the assignment system. 
For, let an opinion be ever so exhaustive of the sub- 
ject; let it fairly bristle with authorities and present 
arguments of almost irresistible power, yet the disap- 
pointed lawyer will underrate its worth and distrust 
the correctness of its conclusions if he suspect that a 
majority of the judges took no active part in the de- 
termination of the cause. Besides this the perpetua- 
tion of bad precedents is, in a great measure, due to 
this haphazzard way of deciding causes—a judge fol- 
lowing some old precedent without investigating the 
reasons upon which it was founded. 

Blind servility to precedent has ever been a reproach 
tothelaw. * * * It is this that has induced many 
courts of the highest respectability of the present day 
to sacrifice a whole vocabulary of pure English — good 
English, full of meaning—for the want of a zigzag, un- 
meaning scratch of a pen at the end of a name, called 
a seal. 

Then we are told that some of the judges, in times 
past, often manifested their disinclination to hear oral 
argument, by leaving the bench in the midst of the dis- 
cussion, and it is related of the genial gentleman and 
excellent reporter, Norman L. Freeman, that on one 
occasion he appeased the wrath of an irate advocate 
who had been subjected to this treatment, by telling 
him that the judge had the strangury. 

The practice of the Supreme Court of the United 
States in the preparation of its opinions supplies a 
model for imitation. Seldom, we are told, is a case 
submitted to that court without an oral argument, and 
when submitted, each judge, separately from the 
others, makes athorough examination of every case. 
The case is then considered by all the judges together, 
and when a conclusion is reached the opinion is given 
out to be written, and whea written it is submitted to 
the full bench forapproval. And even this guarded 
practice has not saved the court from inconsistency 
of opinions. The same practice substantially prevails 
in the Court of Appeals of New York, the Supreme 
Court of Pennsylvania, New Jersey and Iowa, and in 
the Supreme Judicial Court of Massachusetts, and in 
the Supreme Court of Errors of Connecticut, and also 
in the appellate courts of England, the judgesin Eng- 
land usually writing opinions seriatim. In Ohio, Cal- 
ifornia, Florida, Nebraska and Montana the same 
practice obtains, except the judges do not separately 
examine the cases, but all together, one reading the 
briefs, the others listening. In Kentucky, Alabama 
and Illinois, and probably one of two other States, the 
“assignuient system ’’ prevails. 


—_——_¢__—___— 


CORRESPONDENCE. 


CoRPORATE TAXATION. 
Editor of the Albany Law Journal: 

Avery frequent remark in this State is ‘‘ Where was 
your company incorporated? Is it a New York corpo- 
ration?’’ The answer often is, ‘Certainly not. We 
were incorporated in New Jersey.” And the reply, 
‘Of course! I+ is cheaper there,’’ ete., and ‘Our 
fellows at Albany are driving all the capital out of the 
State by taxing it to death.” 

Ihave examined the New York and New Jersey 
Corporation Acts to date, and find that the tax here 
on a business corporation is one-eighth of one per cent 
for incorporating and the usual taxes on rea] and per- 
sonal property. 

In New Jersey however, while there is no incorpo- 
ration tax, there is an annual license tax of one-tenth 
of one per cent on the capital of such companies, and 
that the realand personal property are likewise taxed. 

How then can it be cheaper or more desirable to in- 
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corporate in New Jersey? The fees for filing and re- 
cording the incorporation papers are more in New 
Jersey than here, and under the present law here the 
method and necessary papers are as plain and simple 
us in New Jersey. Is it that their assessments and rates 
for taxes are less than here? Or isit that we enforce our 
tax laws and they donot? These are points that the 
average lawyer canuot answer, involving not merely 
“what the law is,”’ but ‘‘ how it is administered.” Can 
you or any of your readers explain ? 

Yours respectfully, 

J. ALEX. STITT. 
New York, Oct. 5, 1892. 


——____—_—_——_ 


NEW BOOKS AND NEW EDITIONS. 


RaPaLJe’s SEMI-ANNUAL CORPORATION DiGEstT. 

A Digest of all Railroad and Corporation Decisions of the 
Federal Courts and the Courts of the Several States and 
Territories, together with important English decisions, 
By Stewart Rapalje, editor of the Railway and Corpora- 
tion Law Journal. Vol. 1, January to June, 1892. New 
York: L. K. Strouse & Co. 

This isa bighly useful book to practitioners inter- 
ested in these very important subjects. It is well con- 
structed by a very competent and experienced person. 
It is compactly but clearly printed. There is a table 
of cases digested. In three hundred and fifty pages is 
given a good general view of all the adjudications 
during the period specified. The table of cases covers 
seventeen large closely-printed pages in double col- 
umns. 


GREENLEAF ON EVIDENCE. 


The fifteenth edition of this classic is fresh from the 
house of Little, Brown & Company, of Boston. The first 
edition was issued just halfa century ago, and notwith- 
standing the enormous amplification of old principles 
and the addition of new and manifold modifications, 
and in spite of the work of many accomplished writers 
who have since treated the topic, it continues to be, 
us originally it was, the best commentary of its kind. 
This edition is edited, with large additions, by Mr. 
Simon Greenleaf Croswell, and his work seems dis- 
creetly and ably performed. He has considered nearly 
nineteen hundred cases, which have arisen since 1883, 
the date of the last previous edition, concerning the 
topics of real evidence, presumptions, proof of character 
and reputation, statements of pain, ete., relevancy, res 
gestce, collateral facts, shop books, pleadings, profes- 
sional privilege, oral inducements to written contracts, 
competency of parties, husband and wife and con- 
victed criminals, expert testimony and comparison of 
hands. This issue is undoubtedly a sine qua non in 
every practitioner’s library. If hecan afford but one 
treatise on this subject he should get this, and if he 
has all the others this is none the less indispensable. 


VII AMERICAN PROBATE REPORTS. 


The present volume of this well-established series, 
under the editorship of Mr. Charles Fisk Beach, Jr., 
gives an excellent selection of important cases. Baker, 
Voorhis & Co., New York. 


—_s—— 


NOTES. 
N New York the Legislature have prohibited the 
hiring of bar-maids. This is right. No one should 
object to having the bar made purer. 





Said a Pine street lawyer to his young clerk: ** Why 
wasn’t you at the office earlier this morning?” ‘‘ Beg 
pardon, sir, but I’m a reformer. I believe that 
the office should seek the man, not the man the office.”’ 
—Texas Srftings. 


During the past week the Hon. Martin I. Townsend 
twice appeared as counsel in the Circuit Court before 
Judge Edwards. Although he is in his eighty-third 
year, heis as active as he was a score of years ago, 
when his services were eagerly sought after by the peo- 
ple who became tangled up with the law, and who 
through his clear wisdom in most instances came out 
‘*on top of the heap.’’ His white hair, to be sure, be- 
trays his age, but his voice is yet as clear as a bell, and 
he still speaks with the vigor and earnestness which 
have long distinguished him. As he addressed the 
court I could not help but notice the easy and graceful 
manner in which he did it. Many people remember 
Mr. Townsend’s famous speech at the Chicago conven- 
tion in 1880, when he nominated the Hon. Chester A. 
Arthur for vice-president.—Troy Observer. 


The last number of the Indian Jurist must, we think, 
have been written during the dog days, when life 
hangs heavy on the human breast. Adverting to are- 
cent notein this journal which spoke in praise of a 
member of our bar who left by willa sum of money to 
the Law School, our contemporary says: ‘‘ We won- 
der how the generous donor's next of kin look upon 
him. Thelaw ought to prevent these things being 
done.” Our contemporary here opens a large ques- 
tion, viz., whether there should be any power at all of 
making testamentary disposition of property. So 
long however as this right is conceded by the law, the 
wishes of the testator seem, even from the high poetic 
Oriental standpoint, entitled to at least as much con- 
sideration as those of his next of kin. In the present 
case it is not en evidence that the testator had any next 
of kin, and we believe indeed that if he had, they were 
very remote connections, so that our contemporary’s 
solicitude is misplaced. We are somewhat surprised 
at a legal journal taking exceptions to a bequest in- 
tended to confer a lasting benefit on future generations 
of lawyers and litigants.—Canada Law Journal. 


The clieuts of Mr. H. F. Dickens, Q.C., enjoy a 
unique advantage, says the London Law Gazette. 
When they hold a consultation with him they are able 
to see one of the most precious tables in the land. It 
is that on which the author of ** David Copperfield”’ 
wrote nearly all his great works, and that which ap- 
pears in the well-known picture of the silent room at 
Gadshillthe morning after the famous writer’s death. 
Ou this desk Mr. Dickens, Q. ©., has prepared the 
pleadings of nearly all the cases in which he has been 
engaged. An amusing incident occurred before Mr 
Justice Hawkins some few years ago in connection 
with Mr. Dickens’ parentage. It was the learned gen- 
tleman’s duty to calla witness of the name of Pick- 
wick. On the day on which the action was on the list 
the junior was unable to attend, and anxious not to 
lose the pleasure of seeing Dickens examine Pickwick, 
a well-known Q. C., who dearly loves a laugh, sent up 
anote to the judge asking him to adjourn the case 
merely on the ground of Mr. Dickens’ absence, and 
Mr. Justice Hawkins, who readily entered into the 
spirit of the request, immediately granted it. At last 
Mr. Dickens was able to appear in court, the case was 
opened, and he called Mr. Pickwick. Everybody pres- 
ent was delighted with the coincidence. ‘I do not 
know, gentlemen,”’ said Mr. Dickens, addressing the 
jury, ‘“‘whetber Mr. Pickwick will appear in_ his 
gaiters.”’ When the eagerly-louked-for witness step- 
ped into the box it was generally declared that he was 
about the thinnest man ever seen in the courts. 
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CURRENT TOPICS. 





Y this time most lawyers in this State will huve 
read the opinions of the Court of Appeals in 

the apportionment cases, and probably most of them 
will have come to the conclusion that the court is 
indisputably right on the three points in respect to 
which it was unanimous, and that on the fourth 
point a decision either way could be arrived at 
without any reason for impeaching the intelligence 
or the fairness of the court. First, we are quite 
ready to concede that the duty to direct a census is 
a continuing one, and that the direction need not 
necessarily be given in a year ‘‘ ending with a five.” 
Second, as to the session at which the act must be 
passed, we are converted by the reasoning of Judge 
Peckham, that the words ‘‘at the first session after 
the return” do not necessitate delay, but rather 
imply diligence; that ‘‘the Legislature might pro- 
vide for taking an enumeration in November or De- 
cember, and the filing of the returns in the last of 
the month of December. The incoming Legisla- 
ture, which might meet in a day or two thereafter, 
is concededly competent to deal with the subject; ” 
and even that ‘‘the Legislature which ordered the 
enumeration might remain in session until after its 
return and then itself proceed to the alteration 
made necessary by the results of such enumeration.” 
Third, as to the non-exclusion of persons of color 
not taxed, in Senate districts, the court very judic- 
iously put the decision on the plausible ground of 
an implied abrogation of the provision, rather than 
on the ground — in our opinion untenable — of a 
prohibition by the Federal Constitution. Judge 
Peckham explains that all other distinctions be- 
tween white persons and colored as to the right to 
vote had been abolished by amendment, and con- 
tinues: ‘‘An amendment to the fifth section of 
article 3 was at the same time submitted to the 
people and adopted, and the clause providing for 
the exclusion of persons of color not taxed was 
omitted from the section and adopted. In some 
way not affecting this question the amendment to 
section 4 of the same article striking out the exclu- 
sion as to Senate districts regarding persons of color 
not taxed was not submitted to the people, and 
hence in words the section remains as it was.” The 
result is an inconsistency and an absurdity, and 
few will be found to gainsay Judge Peckham’s in- 
ference that ‘‘the people intended by the adoption 
of these amendments to effectually blot out all dis- 
tinctions of a political nature between white and 
colored persons.” Fourth, as to the objection of 
inequality, we agree with Judge Peckham that this 
“is the only debatable proposition arising in these 
cases,” and that ‘‘ the act is not an absolutely ideal 
one,” and with Judge Gray, that to distribute the 

Vor. 46 — No. 18. 





‘*members among the counties in the order of their 
excesses of population over the ratio is the better 
rule,” without giving adherence to Judge Andrews’ 
doctrine that a failure to do so in three instances 
out of eleven is necessarily fatal to the whole appor- 
tionment, as a matter of constitutional law. The 
question depends upon the interpretation of the 
words ‘‘as nearly as may be.” These do not imply 
exactness, but the reverse. They are not inserted 
for the sake of rigidity, but for the purpose of 
elasticity. Otherwise, in treating the disposition of 
remainders, if one county contained only one in- 
habitant more than another, it must be deemed en- 
titled to the odd member. We do not believe the 
Constitution necessarily implies this. At the same 
time there could be no objection to such a practical 
determination. There must be a reasonable leeway 
for legislative discretion. There is force in the 
consideration submitted by Judge Andrews that in 
this case, ‘‘ Dutchess county, with a population less 
than St. Lawrence, receives double the representa- 
tion of the latter; Albany county, with less than 
twice the population of St. Lawrence, receives four 
times its representation; and Monroe county, with 
twenty-four thousand more population than Albany, 
receives one less representation.” But three instances 
of such partiality out of eleven is not gross inequality 
—nothing like the monstrous inequalities in the States 
of Wisconsin and Michigan. It is perhaps “ pretty 
middling good faith ’’—as good as can be expected 
of a partisan body. Itis no worse, perhaps not so bad 
as it was before this apportionment, and we are in- 
clined to suspect, after cross-examining our political 
conscience pretty sharply, that if this had been the 
work of Republicans, with the result of a Republi- 
can advantage, it would not so strongly have 
shocked our moral sense as to lead us to believe it 
indisputably unconstitutional. Of course the former 
state of things, as Judge Andrews points, does not 
justify the present state of things if it is illegal, but 
it must constitute an equitable estoppel of Republi- 
can fault-finding. The result is quite against our 
prepossessions and prejudices, and while we can see 
that it is difficult to designate the place to draw the 
line of ‘‘ gross” inequality — difficult to say how 
bad a Legislature may be permitted to be — yet we 
are inclined to the view that the meaning of the 
words ‘‘as nearly as may be” is more a question of 
fact than of law, the determination of which be- 
longs to the legislative discretion —-at least in the 
case of only three apparent errors in eleven possible 
chances. We wish we could believe, with the 
Christion Union, that if the last previous appor- 
tionment had been entirely equitable, this one 
would have been disapproved by the court, and 
that the decision ‘‘ will be a lesson to both parties.” 


We find the following given in 24 Atlantic Re- 
porter, 1022, as the official syllabus in the case of 
Shinn v. Shinn, New Jersey Court of Chancery: 
‘<4, Every wife is entitled to a home corresponding 
with the circumstances and condition of her hus- 
band, over which she shall be permitted to preside as 
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such wife, and it is the duty of the husband to fur- 
nish such home. 2. A house over which others have 
entire control, and in which the husband and wife 
reside as boarders simply, is not such home.” This 
is rather startling, und if it were the law it would 
seem unjust. That a husband is bound to ‘keep 
house,” even if not able, is certainly not the law, 
and we doubt that it is the law even if he is able 
but does not choose to do so. He is not bound to 
furnish an entire house for the wife to ‘ preside 
over;” it is sufficient if he furnishes reasonable 
boarding accommodations. And when the opinion 
of the court, Vice-Chancellor Bird, is scrutinized, 
it will be found that this is all that was absolutely 
decided. No such doctrine as that laid down in 
the head-notes was decided, or even hinted. It 
was simply decided that the husband had not pro- 
vided for the wife a home of any kind in proportion 
to his means and station, and had treated her ina 
niggard and cruel manner, and with an evident de- 
sign to drive her to desert him. It would be very 
slight encouragement to poor young men to marry 
if the law compelled them to set their wives up in 
house-keeping in independent quarters, The court 
did hold that the wife was not bound to return to 
her husband on the condition that she ‘live with 
him as a boarder in the home of another,” because 
he was able to give her an independent home, and 
even this we do not believe to be law. The wife 
may be ‘‘ mistress” of suitable boarding quarters as 
effectually as of a whole house, and so far as we 
know this is the first hint in jurisprudence that an 
able husband is bound at all hazards to ‘keep 
house” if his wife demands it. We suppose the 
husband should have as much to say about it as the 
wife, and it is hard to see why her preference in 
this matter should be controlling. A millionaire 
may not condemn his wife to dwell in a garret sim- 
ply because he is ab!e to do so, but it cannot reason- 
ably be contended that if he is willing to board her 
at the Fifth Avenue Hotel, she may compel him in- 
stead to give her a house to keep. <A good test of 
the matter may be found in this question: If a 
husband is willing to support his wife at a first-rate 
boarding-house and forbids her keeping house, can 
she bind him, as for necessaries, for the rent and 
furniture of a house to enable her to be sole mis- 
tress of the joint residence? It seems to us that 
the question answers itself in the negative. 


It has been held not to be ground for a new trial 
in a murder case that some of the bystanders used 
pious ejaculations of a commendatory character on 
the conclusion of the summing-up by the State’s 
counsel, provided the judge did not hear them. 
The facts were that ‘‘ when the State’s counsel had 
reached the conclusion of the concluding argument, 
and just as he had finished an appeal to the jury to 
visit upon the defendant the extreme penalty of the 
law, one Burt, a relation of the deceased, and a 
minister of the gospel, and Milhollin, one of the 
State’s witnesses, united in saying, in an audible 
voice, and in the hearing of the court and jury, 





‘Amen! Amen!’ The court took no action to 
punish them, nor were they reprimanded.” It may 
well be doubted that this would justify a new trial, 
but one would suppose that the proper inquiry 
would be whether it influenced the jury, although 
the court did not hear it. This was in Burns vy. 
State (Georgia), 15 8. E. Rep. 748. If satanic sug- 
gestions had been whispered into the ears of jury- 
men to the prejudice of the prisoner it would 
hardly do to say that no injustice was wrought be- 
cause the court did not hear them. 

An interesting case concerning the ownership of 
an aerolite has just been decided by the Iowa Su- 
preme Court. On the 2d of May, 1890, an aerolite 
weighing sixty-six pounds fell on the land of John 
Goddard in Winnebago county. Peter Hoagland 
dug it up and conveyed it to his house and sold it 
as his own to H. V. Winchell, for $105. Goddard 
claims the meteor was his, as it fell on his farm. 
Hoaghland claimed it was his as he discovered it 
first, and it fell from heaven. The District Court 
decided that the stone became a part of the soil on 
which it fell, and Hoagland had no right to remove 
it. But the defense claims that by Blackstone 
whatever is movable and found on the surface of 
the earth unclaimed by any owner is supposed to be 
abandoned by the last proprietor. The Supreme 
Court ruled that this stone was in the earth and 
practically immovable, and was placed there by 
nature. It was astone not included generally under 
property to be claimed. The case is unique, with 
no established precedent. Similar questions are 
commented on in 22 ALBANY LAw JourNAL, 180, 
and 20 id. 120 and 299. It will be seen by reference 
to the former that our opinion as to the ownership 
was in harmony with that now judicially pro- 
nounced. It does not appear from present sources 
of information that Hoagland was any better than 
a trespasser in digging up the aerolite on Goddard's 
land. It would seem that he might as well have 
claimed the right to cut and carry away the ice 
found on Goddard’s pond, of which Goddard had 
not availed himself. Both are equally the product 
of nature, although the one is more common than 
the other. But it seems that these products are not 
unusual in Iowa. 


The Indian Jurist, quoting our criticism on the 
Law Quarterly Review's assertion that ‘‘the business 
of a judge is not to do justice but to administer 
law,” that it is an implication that law is not justice, 
says we are ‘‘altogether wrong,” and settles it by 
observing that ‘‘to administer the law is to do jus- 
tice and nothing else.” It seems to us that this 
is simply begging the question, and that many will 
differ from the Indian, The Indian also has an en- 
tirely original idea of divorce: ‘‘There can be no 
doubt, we suppose, that facility of divorce must 
tend to encourage timid or over-prudent men to 
marry.” If this is correct there ought to be no 
timidity on this subject in a country where there 
have been three hundred and twenty-eight thousand 
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divorces in twenty years. We must remonstrate 
with our neighbor for his use of the worst piece of 
slang that even British writers are guilty of in these 
days, namely, ‘‘by way of being,” for ‘‘ was,” as 
‘*Karslake was by way of being a naturalist,” ete. 
It may be said that in this instance it is used to ex- 
press the fact of an incidental avocation — some- 
thing by the way; but it is extremely inelegant 
and cockney, and should be frowned on by Ameri- 
cans who seek to use the purest English. 


eee 
NOTES OF CASES. 

N Callahan v. Callahan, Supreme Court of South 
Carolina, September 7, 1892, Enabling Act of 
1872 (15 St. p. 183), General Statutes, sections 2030, 
2031, provides that all persons who, “ previous to 
their actual emancipation,” had undertaken and 
agreed to occupy the relation to each other of hus- 
band and wife, and are cohabiting as such, whether 
the rites of marriage have been celebrated or not, 
shall be deemed husband and wife, and the children 
of such marriages shall be deemed legitimate. /e/d, 
\hat where a free negro man married a free negro 
tvoman before such act was passed, and while he had 
a slave wife living and undivorced, the latter ac- 
quired no rights by virtue of such act. The court 
said: “It will be observed that the aforesaid acts 
make no direct reference to such cases as this, and 
whatever effect they may have upon such is entirely 
incidental, produced by the fundamental law of 
marriage, which, in this country at least, recognizes 
no other than the first in the order of time. If 
Martha had been in the same condition as Louisa — 
that of a slave—- possibly a question might have 
arisen as to which marriage should. be recognized, as 
that with Louisa was the first in the order of time. 
But in the last marriage with Martha both the con- 
tracting parties were free persons of color, and com- 
petent to contract a legal marriage, and they did in 
fact marry before the enabling acts were passed. 
Different opinions have been expressed by the most 
eminent jurists as to the nature of the contract of 
marriage. Judge Story, in his opinion in the Dart- 
mouth College Case, denied the power of a Legisla- 
ture to dissolve even the contract of marriage with- 
out a breach on either side, and against the wishes 
of the parties. A dissolution of the marriage obli- 
gation, without any default or assent of the parties, 
may as well fall within the prohibition of the Con- 
stitution as any other contract fora valuable consid- 
eration, etc.; while in Maguire v. Maguire, 7 Dana, 
184, Chief Justice Robertson considered the contract 
of marriage to be sui generis, and unlike ordinary or 
commercial contracts; it was publici juris, and 
created by the public law, subject tothe public will, 
but not to that of the parties, who could not dissolve 
it by mutual consent; it was much more than acon- 
tract; it established fundamental domestic relations, 
and he did not think it was embraced by the consti- 
tutional interdiction of legislative acts, impairing 
the obligations of contracts, etc. But, without en- 





tering now into the argument whether marriage is 
only a political and social status, we cannot doubt 
that, whatever else it may be, under our law, it is as 
well ‘a civil contract,’ and confers valuable vested 
rights. We do not understand that the Constitu- 
tion of the United States prohibits the States from 
passing retrospective laws, divesting antecedent 
vested rights of property, provided such laws do not 
impair the obligation of contracts or partake of the 
character of ex post facto laws. As Chancellor Kent 
says: ‘A retrospective statute, affecting and chang- 
ing vested rights, is very generally considered, in 
this country, as founded on unconstitutional prin- 
ciples, and consequently inoperative and void. But 
this doctrine is not understood to apply to remedial 
statutes,which may be of a retrospective nature, pro- 
vided they do not impair contracts or disturb abso- 
lute vested rights, and only go to confirm rights al- 
ready existing, and in furtherance of the remedy, by 
curing defects, and adding to the means of enforc- 
ing existing obligations. Such statutes have been 
held valid when clearly just and reasonable, and 
conducive to the general welfare, even though they 
might operate in a degree upon existing rights, asa 
statute to confirm former marriages defectively cele- 
brated, or a sale of lands defectively made or ac- 
knowledged.’ See 1 Kent Comm. (13th ed.), p. 456, 
and notes. The general rule undoubtedly is that 
vested rights are not to be disturbed, but as Mr. 
Sedgewick says, ‘the Legislature has the power to 
pass retrospective laws to accomplish just and proper 
ends. A restrospective law may be just and reason- 
abie, and the legislature has the right to pass one of 
that description. I believe that no person will deny 
that the exercise of legislative authority only, and 
without further consequences, to confirm marriages 
not duly celebrated, is valid, although clearly re- 
trospective and manifestly operative on the rights of 
individuals.’ Believing, as I do, that the so-called 
‘Enabling Acts’ were wise and humane, so far as 
they were intended to cure defects in marriages 
merely moral between persons who were slaves at 
the time the relation commenced, especially with 
reference to enabling their offspring to inherit from 
them, that for such purpose the acts, though in char- 
aeter retrospective, were not illegal or unconstitu- 
tional ; but at the same time, I think that they were not 
intended to apply to a marriage between persons of 
color where both the man and the woman were com- 
petent to contract marriage. Such a marriage did 
not need the aiding hand of the Legislature, and 
therefore was not within the purview of the acts. 
As, for instance, the important act of 1872, now em- 
braced in sections 2080 and 2031 of the General 
Statutes, expressly declares that ‘all persons who, 
previous to their actual emancipation, had under- 
taken and agreed to occupy the relation to each other 
of husband and wife, and cohabiting as such, 
* * * whether the rites of marriage have been 
celeLrated or not,’ etc. It seems clear that this act 
was not intended to apply to the marriage of free 
persons of color who were not ‘ emancipated,’ but 
only to the moral marriages of those who were slaves 
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at the time, and up to the general ‘emancipation.’ 
This being the case, it seems to me that it would be | 
a forced construction to hold that the act could an- 
nul a marriage between free persons of color, either 
directly or indirectly, by legalizing a former marri- 
age merely moral, because of the incompetency of 
one of the parties to contract a legal marriage.” 
In re Pulling’s Estate, Supreme Court of Michi- 
gan, October 4, 1892, by an antenuptial agreement, 
in consideration of $5 and love and affection, a wife 
released all claim which she ‘‘as widow” might 
have in her husband’s estate, ‘‘ whether in right of 
dower, or as her distributive share in the personalty, 
or otherwise, under the laws of the State.” Of the 
same date of such agreement the husband made a 
writing in which he stated that he ‘‘intended to 
provide for her (his wife’s) future consistent with 
his ability in a financial way.” Afterward the hus- 
band conveyed to his wife a life estate in his home- 
stead, but made no provision for her support, and 
his will made no provision for her. J/e/d, that the 
widow was entitled to her distributive share of the 
personal property. The court said: ‘‘It is appa- 
rent, from all the writings, that the agreements 
signed by the wife were intended to allay any feel- 
ing which his daughters might have against the 
marriage, and it is evident that it was never under- 
stood between them that the wife was not to share 
in the estate. The antenuptial writings — if they 
are to have the force contended for — not only cut 
the widow off from all participation in the personal 
estate, but also operate to bar her right of dower. 
How. St., § 5746, provides how a woman may be 
barred of her dower. It reads: ‘A woman may also 
be barred of her dower in all the lands of her hus- 
band, by a jointure settled on her with her assent be- 
fore the marriage, provided such jointure consists of 
a freehold estate in lands for the life of the wife, at 
least to take effect, in possession or profit, immedi- 
ately on the death of her husband.’ No such joint- 
ure was settled on Mrs. Pulling by these agree- 
ments, the only actual consideration paid to bar her 
dower in $40,000 of real estate, and the release of 
her claim upon $88,000 of property, being $5. Cer- 
tainly the terms of this statute were not complied 
with to bar the dower. How. St., § 5747, provides: 
‘Such assent shall be expressed, if the woman be of 
full age, by her becoming a party to the convey- 
ance by which it is settled; and, if she be under 
age, by her joining with her father or guardian in 
such conveyance.’ And by the next section it is 
provided: ‘Any pecuniary provision that shall be 
made for the benefit of an intended wife, and in 
lieu of dower shall, if assented to as provided in the 
preceding section, bar her right of dower in all the 
lands of her husband.’ By the common law no 
provision or settlement made by a man before his 
marriage in favor of his future wife could bar 
dower. Vincent v. Spooner, 2 Cush. 467. The rea- 


| 


son of this rule of the common law was that dower, 
being a freehold estate, by a maxim of the common 
law could not be barred by a collateral satisfaction. 





Hastings v. Dickinson, 7 Mass. 153; Logan v. Phil- 
lips, 18 Mo. 22; Jones v. Powell, 6 Johns. Ch. 196; 
Murphy v. Murphy, 12 Ohio St. 407. Neither at 


' the common law nor under the statute was this con- 


tract sufficient to bar dower. Referring to the 
letter left by Dr. Pulling, it is clear that it was the 
intent of the parties that the effect of the agree- 
ment signed by Mr. Pulling —if any effect was to 
be given to it at all— was to bar her dower, so that, 
as he expressed it, ‘in the final settlement of the 
estate her dower right would not interfere with or 
prevent « distribution of the property during her 
life.’ This was one of the purposes, and apparently 
the main purpose, of the agreement, except as 
shown by his letters, to satisfy his daughters. 
From all these documents, and the letters written by 
Dr. Pulling, we are unable to say that it was the 
intent of the parties that the widow should not re- 
ceive her distributive share of the personalty. It 
does not seem probable, in view of the repeated ex- 
pressions of the doctor in his letters and the writ- 
ings, that it was ever understood that the widow, 
in case of the death of the husband, was to be de- 
prived of all participation in the estate. We think 
that was not the intention of the parties, and that 
to enforce such a contract would be to open the 
door in that class of cases to the grossest fraud. 
Here was personalty to the amount of $88,000, and 
an attempt is made to enforce an agreement — 
which, to say the least, is ambiguous when all the 
papers are taken together — and by it, to cut off 
the widow without a dollar. The language of Mr. 
Justice Sharswood in Kline v. Kline, 57 Penn. 
St. 120, may well be applied to the present case. 
There an attempt was made to enforce an ante- 
nuptial agreement. The court below charged: ‘The 
woman was bound to exercise her judgment and 
take advantage of the opportunity that existed to 
obtain information, and if she did not do this it 
vas her own fault, and he was not bound to disclose 
to her the amount or value of his property.’ The 
learned justice, remarking upon this, said: ‘ There 
is perhaps no relation in life in which more un- 
bounded confidence is reposed than in that existing 
between parties who are betrothed to each other. 
Especially does the woman place the most. implicit 
trust in the truth and affection of him in whose 
keeping she is about to deposit the happiness of her 
future life. From him she has no secrets; she be- 
lieves he has none from her. To consider such per- 
sons in the same category with buyers and sellers, 
and to say that they are dealing at arms’ length, 
we think is a mistake —if indeed this agreement 
was intended to bar the wife of all future right to 
any future share of her husband's estate in case she 
survived him, it was a most unequal and unjust bar- 
gain. It bestows on her a portion of the house, 
with her own household goods which she owned 
before marriage, and the small amount of $40 a 
year, or about eleven cents a day to feed and 
clothe her, to find medical attendance for her when 
sick, and to bury her decently when she died. If, 
as happened, she should find herself a solitary 
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widow without children, at the advanced age of 
seventy, such a pittance leaves her an object of pri- 
vate charity or public relief. To say that she was 
bound, when the contract was proposed, to exer- 
cise her judgment; that she ought to have taken 
advantage of the opportunity that existed to obtain 
information; and that if she did not do so it was 
her own fault — is to suggest what would be revolt- 
ing to all the better feelings of a woman’s nature. 
To have instituted inquiries into the property and 
fortune of her betrothed would have indicated that 
she was actuated by selfish and interested motives. 
She shrunk back from the thought of asking a single 
question, She executed the paper without hesita- 
tion and without inquiry. She believed that he 
would propose nothing but what was just, and she 
had a right to exercise that confidence.’ ” 


—_»—_—_———_ 


TREASON TRIALS 1N THE UNITED 
STATES. 

7 indictment of the advisory committee of the 

citizens of Homestead for treason against the 
State of Pennsylvania will raise interesting questions 
of constitutional law. The learning on the doctrine 
of high treason, although voluminous, is more familiar 
to the antiquary than to the practitioner. The Eng- 
lish trials for treason from the time of Thomas a 
Beckett in 1163, are easily accessible. We have un- 
luckily no collection of American State trias. Some 
of the trials for treason in this country have never 
been reported except by the casual mention of a his- 
torian or an item in a newspaperof the day. Others 
can only be found in rare pamphlets or in old volumes 
of the reports of the decisions of the Circuit Courts of 
the United States. We owe to the industry of Doctor 
Francis Wharton the publication in a single volume 
of those which took place during the administrations 
of Washington and Adams. In the collection of trials 
which form a part of the constitutional history of the 
United States the writer has brought together all that 
he could find. A brief account of them may not be 
uninteresting at the present time. 

The English revolution of 1688 produced public dis- 
turbances in the colonies as well. In the province of 
New York Jacob Leisler usurped the government, 
claiming to act as the champion of William of Orange. 
Intoxicated by power, he was so foolish as to resist the 
new governor appointed by William IIl. The result 
was his trial in 1691 before a special Court of Oyer and 
Terminer on the charge of high treason. His son-in- 
law, Milbourne, was tried with him, or at about the 
same time, on the same charge. They were both con- 
victed and were hung on May 16,1691. The writer 
has not been able to find any contemporary report of 
this trial. 

A few years later, on March 2, 6, 7 and 9, 1702, Colo- 
nel Nocholas Bayard was tried in the province of New 
York, before «a special commission appointed for his 
trial, on the charge of high treason. His defense was 
hindered by the same restrictions aud unfairness on 
the part of the court that characterized the English 
State trials of that day. 

The followivg colloquy illustrates the manner of the 
time: 

Prisoner. I desire I may be allowed two clerks to 
take the minutes of the trial. 

Mr. Atwood (the chief commissioner). No; you have 
a solicitor allowed; he may take notes; any other will 
not be suffered to do it. 





Prisoner. I find it was allowed my Lord Russel and 
others to employ clerks to take their trials. I pray 
the same liberty. 

Mr. Atwood. It was allowed my Lord Russel, but 
you would not be willing to meet with the hardships 
of that trial. 

He was convicted and sentenced to be hung, drawn 
and quartered, but was subsequently pardoned. This 
is included in the English State Trials.* 

Alderman John Hutchins of New York was also tried 
and convicted of high treason by the same court, and 
afterward pardoned. No report of his trial has been 
found by that writer. 

During the American Revolution summary punish- 
ment by the mob was usually deemed sufficient process 
of law against those Americans who resisted the revo- 
lutionary authorities. Acts of attainder were also 
passed by the different State Legislatures. In most 
instances the offenders were thus punished merely by 
the confiscation of their estates. In one instance, in 
Virginia, Josiah Philips suffered capital punishment 
as the result of an act of attainder, but although there 
is some doubt on the point the better opinion seems to 
be that he also had atrial by jury before he suffered 
execution. 

After the suppression of Shay’s rebellion in Massa- 
chusetts, fourteen of the insurgents were tried, con- 
victed and sentenced to death in the courts of that 
State. They suffered no penalty but a short imprison- 
ment and were soon pardoned. The writer has been 
unable to find any report of these trials, although in 
the debates on the ratification by Massachusetts of 
the Federal Constitution frequent reference was made 
to them. 

The excise tax imposed by the first Congress of the 
United States caused the Whiskey rebellion in Penn- 
sylvania. On its suppression a number of the ring- 
leaders were tried and convicted of treason. The sen- 
tence of death, which was at first imposed upon them, 
was commuted by President Washington, and aftera 
few years’ imprisonment they were pardoned. 

A good report of these, the trials of Stewart, Wright, 
Porter, Vigol and Mitchell, which took place in the 
Cireuit Court of the United States forthe District of 
Pennsylvania, at Philadelphia in 1795, are to be found 
in Wharton’s volume. 

The house tax imposed by Congress in 1798 caused a 
second insurrection in Pennsylvania, which is thus de- 
scribed by Wharton: “A woman in the far north- 
east corner of Pennsylvania threw a pail full of water 
on arevenue Officer, who was enguged in what seemed 
to her the impertinent occupation of counting her 
windows; he resented the insult, and endeavoring to 
catch her husband, was caught himself; the marshal 
who went after the offenders wus caught also, and an 
army as large as that which captured Burgoyne was 
marched up to disperse insurgents, who dispersed of 
their own accord as soon as they found that counting 
windows was not merely the frivolous occupation of an 
idle excise man, but was an incident to a tax laid by a 
government having both the power and the will to en- 
force its own legislation.” 

The two trials of John Fries in the Circuit Court of 
the United States for the District of }Pennsylvania at 
Philadelphia, April 30 to Mav 9, 1799, and April 29, 1800, 
are reported in a rare contemporaneous pamphlet, and 
in a more abridged but still very satisfactory form by 
Wharton. Fries was twice convicted on the same 
charge of levying war against the United States. Af- 
ter his first conviction a new trial was ordered on the 
ground of the disqualification by prejudice of one of 
the jury. On the second trial the arbitrary conduct 
of Justice Chase gave his counsel an excuse for with- 
drawing from the case and thus affording the ground 








*14 State Trials, 471. 
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for an application for his pardon, which was granted 
by President Adams against the advice of his cabi- 
net. 

The trial and acquittal of Aaron Burr on the charge 
of treason against the United States before Chief Jus- 
tice Marshall and a jury, in the United States Circuit 
Court for the District of Virginia in 1807 are well 
known. There are two good reports of this trial. 

Proceedings against his associates Bollman and 
Swartwout were also instituted and dropped without 
@ trial.* 

Paine was tried before the Circuit Court of the Uni- 
ted States for the District of Vermont in 1808 for trea- 
son against the United States, by the rescue with a 
force of sixty armed men of a raft of lumber from the 
custody of the collector of the port and a company of 
militia, and the transportation of the raft to Canada, 
in violation of the embargo law, after a fight in which 
the rescuing party fired at the militia. It was held 
that this did not constitute treason because the de- 
fendant acted in pursuance of his interest, and not for 
the purpose of affecting a change in or subverting the 
government, and the jury consequently acquitted the 
defendant under the charge of Mr. Justice Livingston. 
A summary of this trial may be found in Paine’s Re- 
ports.+ 

After the War of 1812, which was bitterly opposed by 
the Federalists, there were three indictments for trea- 
son. 

Pryor was tried for treason before the Circuit Court 
of the United States April, 1814, in Pennsylvania, for 
treason in endeavoring to assist in procuring provis- 
ions for the British squadron which blockaded Dela- 
ware Bay. It appeared that he was a prisoner of the 
British and acted under acertain degree of compul- 
sion. The jury acquitted him. His trial is reported 
in Washington’s Reports.+ 

Hodges was tried before the Circuit Court of the 
United States for the District of Maryland, at Balti- 
more, in 1815, for treason against the United States in 
delivering two British prisoners to the enemy under 
the coercion of a threat to burn the town where he 
lived. He was acquitted by the jury after an eloquent 
defense by William Pinckney, ‘The trial is reported 
quite fully in Wheeler’s Criminal Cases.§ 

In August, 1814, Mark Lynch Aspinwall Cornell and 
John Hagerman were indicted at the General Sessions 
in New York city for treason against the State of New 
York in furnishing provisions to one of the British 
ships of war. The indictments were quashed by the 
New York Supreme Court on the ground that the of- 
fenses charged were treason against the United States 
and not against the State; the prisoners were re- 
manded until information had been given to the Cir- 
cuit justice of the Supreme Court of the United States 
so that proceedings might be instituted against them 
in the Circuit Court of the United States, “if it was 
thought proper,” and as no such proceedings were in- 
stituted the prisoners were discharged. The case can 
be found in Johnson’s Reports.| 

In 1842 Dorr headed a rebellion against the govern- 
ment of the State of Rhode Island. After its suppres- 
sion he was tried at Newport from April 30 to May 7, 
1844, before the Supreme Court of Rhode Island, un- 
der an indictment for treason against the State. He 
was convicted and sentenced to imprisonment for life. 
The Supreme Court of the United States refused to 
review the judgment of conviction by writ of error. 
A very rare pamphlet contains a verbatim report of 
the proceedings on his trial. 





* Ex parte Bollman & Swartwout, 4 Cranch, 75. 
+ U.S. v. Hoxie, 1 Paine, 265. 

+ U.S. v. Pryor, 3 Wash. C. C. 234. 

§ U.S. v. Hodges, 2 Wheel. Cr. Cas. 477. 

| People v. Lynch and Others, 11 Johns, 549. 





The execution of the fugitive slave laws was bitterly 
opposed in different parts of the North. Mobs col- 
lected to resist the recapture of escaped slaves, and in 
some instances were successful. An attempt was made 
to prevent this by indictments for treason, and the 
test case was the trial of Castner Hanway in the Cir- 
cuit Court of the United States for the Eastern Dis- 
trict of Pennsylvania at Philadelphia in November 
and December, 1851. 

Hanway had headed a mob of whites and blacks 
which successfully prevented the capture of some fugi- 
tive slaves by a deputy marshal of the United States 
in Lancaster county, Pennsylvania, in September, 1850, 
In the course of the affair the slave-owner was killed. 
The trial was before Mr. Justice Grier and Judge 
Kane witha jury. The argument of John M. Read 
for the defendant is said to have been one of the ablest 
speeches ever made at the American bar, and to have 
contained a learned and lucid exposition of the law of 
treason. Unfortunately but a brief abstract of it is 
presented. Convinced by his argument, Mr. Justice 
Grier charged the jury as follows: 

“But when the object of an insurrection is of a local 
or private nature, not having a direct tendency to de- 
stroy all property and all government, by numbers and 
armed force, it will not amount to treason.”’ 

“The conspiracy and the insurrection connected 
with it must be to affect something of a public nature, 
to overthrow the government or to nullify some law 
of the United States, and to totally hinder its execu- 
tion or compel its repeal. A band of smugglers may 
be said to set the laws at defiance, and to have con- 
spired together for that purpose, and to resist by 
armed force the execution of the revenue laws; they 
may have battles with officers of the revenue, in which 
numbers may be slain on both sides, and yet they will 
not be guilty of treason, because it is not an insurrec. 
tion of a public nature, but merely for private lucre or 
advantage. A whole neighborhood of debtors may 
conspire together to resist the sheriff and his officers 
in executing process on their property; they may per- 
petrate their resistance by force of arms; may kill the 
officer and his assistants,and yet they will be liable 
only as felons and not as traitors. Their insurrection 
is of a private not of a public nature; their object is 
to hinder or remedy a private not a public grievance. 
A number of fugitive slaves may infest a neighbor- 
hood, and be encouraged by the neighbors in combin- 
ing to resist the capture of any of their number; they 
may resist with force and arms their master or the 
public officer, who may come to arrest them; they 
may murder and rob them; they are guilty of felony 
and liable to punishment, but not as traitors. Their 
insurrection is for a private object and connected with 
no public purpose. It is true that, constructively, 
they may be said to resist the execution of the fugi- 
tive slave law, but in no other sense than the smug- 
glers resist the revenue laws, and the anti-renters the 
execution laws. Their insurrection, their violence, 
however great their number may be, so long as it is 
merely to attain some personal or private end of their 
own, cannot be called levying war. Alexander the 
Great may be classed with robbers by moralists, but 
still the political distinction will remain between war 
and robbery. One is the public and National, the 
other private and personal. Without desiring to in- 
vade the prerogatives ofthe jury in judging the facts 
of this case,the court feel bound to say that they do not 
think the transaction with which the prisoner is charged 
with being connected rises to the dignity of treason or 
alevyingof war. Not because the numbers or force 
are insufficient. But first, for want of any proof of 
previous conspiracy to make general and public resist- 
ance to any law of the United States.” 

A verbatim report of the trial, excepting the speech 
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of Mr. Read, is to be found in a rare pamphlet pub- 
lished by King & Baird at Philadelphia in 1852. 

On the suppression of the insurrection raised by 
John Brown at Harper’s Ferry, he was tried in the 
Circuit Court of Jefferson county, Virginia, October 26 
to 31, 1859, at Charlestown, and convicted of treason 
against the State of Virginia. He was hung on De- 
cember 2, 1859. 

A good report of Brown’s trial was published in the 
same year by Robert M. De Witt of New York. Sev- 
eralof Brown’s associates were indicted at the same 
time, and convicted shortly afterward, but the writer 
has seen no full reports of their trials. 

Our Civil war produced few trials for treason. 

In October, 1863, Greathouse, Harpending and Ru- 
bery were tried in the United States Circuit Court for 
the District of California before Justice Field, Judge 
Hoffman and a jury, for treason against the United 
States in fitting out a Confederate privateer. They 
were convicted and sentenced to fine and imprison- 
ment. Rubery, who was an Englishman, was subse- 
quently pardoned by President Lincoln at the request 
of John Bright. The others were subsequently re- 
leased by Judge Hoffman on habeas corpus, as par- 
doned by the amnesty proclamation of December 8, 
1863, upon their subscription of the oath therein pre- 
scribed. The proceedings are reported in Abbott's 
Decisions of the United States Courts.* 

In 1864 or 1865 Jefferson Davis was indicted by the 
grand jury of the District of Columbia for treason 
against the United States, and at about the same time 
he and others were indicted for the same offense by the 
grand jury of the Circuit Court of the United States 
for the District of Virginia. 

The latter indictment was subsequently lost off the 
files of the clerk’s office at Norfolk, Va. A subsequent 
indictment was found against Jefferson Davis for trea- 
son inthe same court. A motion to quash the same 
was muade upon the ground that the result of the four- 
teenth amendment to the Federal Constitution was to 
bar further procedings. 

This was argued in December, 1868. The Circuit 
Court disagreed and the judges certified their disa- 
greement to the Supreme Court of the United States, 
where it still remains undisturbed by a single motion 
for either a hearing ora dismissal. Ata subsequent 
term the indictments were dismissed. A report of 
these proceedings is to be found in Johuson’s Reports 
of Cases Decided by Chief Justice Chase. 

The reader will have observed that in every case in 
which there has been aconviction of treason, since 
the formation of the American Union, the defendant 
was connected with an insurrection of a general na- 
ture, having as its object resistance to the execution 
of a general public law, or with the intention of sub- 
verting the government. 

This doctrine seems to be supported by the later 
English precedents. Whether the men connected 
with the deplorable events at Homestead are guilty of 
treason against the State of Pennsylvania is a question 
as to which, since it is still swbjudice, the writer will 
hazard no opinion. 

New YorK. RoGER Foster. 
cccnnenieascilgpensaiiaiait 


EASEMENTS— DURATION—ESTATE OF IN- 
HERITANCE—CONSTRUCTION. 
CONNECTICUT SUPREME COURT OF ERRORS, SEPT. 
12, 1892. 

CHAPPELL V. New Yorks, N. H. & H. R. Co. 


The owner of land fronting on a river conveyed a strip across 
the same to a railroad company, reserving the right to 


*U.S.v. Greathouse, 2 Abb. U. 8. 364; Greathouse’s Case, 
id. 382. See also U. S.v. Greiner, 24 Law Rep. (14 Law Rep. 
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cross such strip atany place. The deed provided that the, 
railroad company should lay its tracks so that the top of 
the rails should be on the level of the ground, and that it 
should secure water pipes crossing the strip. Held, that 
such reservation created a permanent easement in favor 
of the unconveyed portion, not limited to the life of the 
original owner, but passed with a conveyance of the 
premises. 


ASE reserved from Superior Court. Action to re- 
strain defendant from raising its track and rail- 
road across plaintiffs’ land. 


A. H. Hall, for plaintiffs. 
R. Wheeler, for defendant. 


TORRANCE, J. In 1851 John W. and Benjamin F. 
Brown owned a piece of land in New London, fronting 
on the river Thames, and lying between that river and 
Bank street. On the river front was a wharf and 
docks, and between the wharf and Bank street was 
about an acre and a half of land, used by the Browns 
in carrying on a coal and wharfage business. The 
wharf was then very valuable, but less so than at pres- 
eut, because of added improvements. In June of that 
year the Browns conveyed, for railroad purposes, to 
the New Haven and New London Railroad Company, 
astrip of said land twenty-five feet wide, running 
through the land, and separating the wharf from the 
land, running westerly of the strip conveyed, and ren- 
dering it inaccessible except by crossing said strip. 
Such right of crossing was indispensable to the Browns 
and all who might own the premises then owned by 
them. 

Said strip of land was conveyed by a warranty deed, 
which provided, among other things, that it should be 
used for the purposes of a railroad, ‘t and for no other 
use and purpose whatever.’’ It further provided as 
follows: ‘And the said company is to lay their track 
so that the top of the rail shall be on the general level 
of the ground of our wharf. * * * And we reserve 
to ourselves the privilege of crossing and recrossing 
said piece of land described, or any part thereof, 
within said bounds. * * * And said railroad com- 
pany shall secure our water pipes from all harm and 
damage where they cross said described land, and shall 
80 arrange them that they may be attended to at any 
and all proper times, when necessary for repairs or 
laying down anew.” The defendant is the successor 
of the grantee in said deed, and entitled to all the 
rights under the same which said grantee has there- 
under. The plaintiffs now own the premises aforesaid 
formerly owned by the Browns, and are entitled to all 
the rights in said strip conveyed ‘‘ which attached to 
said lands belonging to the said Browns after giving ”’ 
the deed aforesaid, “or which said Browns saved or 
reserved” in said deed, ‘or which attached as condi- 
tions to the estate granted under” said deed, “and 
which were not terminated upon the deaths of said 
Browns.” 

John W. Brown died in 1879, and Benjamin F. 
Brown died in 1885. One of the plaintiffs and his suc- 
cessive co-tenants and partners have owned and occu- 
pied the Brown premises, and have carried on a very 
extensive business there as coal dealers and wharfing- 
ers, since 1871, when the premises were purchased from 
one of the Browns, who had then become the sole 
owner thereof. The plaintiffs have openly and contin- 
uously, and under a claim of right, and without hin- 
drance or objection, since 1871 exercised all the rights 
excepted or reserved in the deed of 1851 in favor of the 
grantors therein. They have crossed said strip of land 
conveyed at any and all times, at any point and for all 
purposes. The amount of coal alone carted across an- 
nually is about twenty thousand tons. They have also 
laid new water pipes across said strip, and repaired the 
vld ones when necessary. Since 1871 the docks and 
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lands of the plaintiffs and the tracks of the defendant 
have remained at the same general level with each 
other, but the defendant since that time has had no 
occasion, until recently, to raise its tracks at this point; 
but the same, by reason of improvements and changes 
near this point, has now become necessary. The strip 
has at all times been used asarailroad bed. The de- 
fendant and its predecessor had no knowledge of any 
claims or rights over or in said strip of the Browns or 
their assigns, except such as was inferable from their 
use of said strip and from the record of the deeds. The 
defendant proposes aud threatens to raise its track 
over said strip about three and one-balf feet at the 
south line of plaintiffs’ land, and about two and one- 
half feet at the north line, ‘‘and, when so raised, it 
will be impossible for the plaintiffs to cross said track 
with teams without constructing approaches, which 
will occupy and render useless a part of the dock, and 
the gravel and material used in constructing said track 
and roadbed can only be retained within said locus 
and prevented from running onto the plaintiffs’ said 
land and dock by a retaining wall, which will greatly 
increase the burden of lateral support by the plaintiffs’ 
dock, outside of said locus, there being but twelve feet 
from said retaining wall to the edge of the wharf at 
one point.” 

Since 1871 the plaintiffs have expended about $75,000 
in improving said docks, in walls, filling, coal bins and 
coal pockets, ‘‘ which will be cut off from access if the 
plaintiffs have no right of way across said locus, and 
which will be greatly depreciated in value if said track 
is changed and maintained at the proposed new grade 
unless the plairtiff, at large expense, raise the general 
level of the lands and docks, and extend the docks into 
the river.”” The plaintiffs have also expended about 
$15,000 on the land west of the docks to fit the same for 
use in connection with the docks. “If said track 
should be raised, as proposed and threatened, the 
plaintiffs could only with the greatest difficulty repair 
or lay water pipes across said locus.” 

These in substance are the facts found, and upon 
them two questions are reserved for the advice of this 
court, namely: (1) Whether the defendant has the 
legal right to raise its track and roadbed as proposed 
within said locus; (2) whether such raising of said 
track and roadbed is an illegal disturbance of any of 
the plaintiffs’ said rights, and if so of what rights. The 
controversy between the parties relates chiefly tothe 
right of way across the railroad. The defendant con- 
tends that such right of way was, at most, one during 
the life of the survivor of the Browns, and not to them 
and their heirs and assigns. This claim is foanded on 
the well-settled rule of common Jaw that, to create an 
estate of inheritance in land by deed to an individual, 
it is absolutely necessary, with sorne few and well-set- 
tled exceptions, within which it is claimed the present 
case does not come, to use the word “ heirs,’’ and that 
“no circumlocution or other words will supply the 
place of that word.”” 1 Swift Dig. top page 77; Chal- 
lis Real Prop., p. 170. This rule, it is true, ‘‘ has obvi- 
ously become a mere arbitrary rule, still, unless 
changed by the statute, it is as imperative as a rule of 
law asever.”” 1 Wash. Real Prop., chap. 2, art. 53. In 
England and many of the United States the rule has 
been so changed, but not in ourown. This rule has 
been applied quite generally to “exceptions” and 
** reservations,” so called in deeds, as well as to 
“grants”? of land or of interests therein, express or im- 
plied, to which it is more properly applicable. It isnot 
applicable, and has never been properly applied, to an 
“exception,” in the correct sense of the term, as will 
be shown hereafter; but the distinction between an 
“exception’’ anda“ reservation ” is frequently quite 
obscure and uncertain, and has not always been ob- 
served. As the technical words of limitation were not 





used in ‘‘ reserving’’ the right of way to the Browns, 
the defendant contends that the easement did not ex- 
tend beyond the life of the survivor of them. We 
think this claim of the defendant is not well founded. 
If in construing the “‘ reservation ’’ in question, we lay 
out of view the technical rule above mentioned, it is 
difficult to believe that the parties to the deed intended 
that the right to cross was only to exist during the 
lives of the grantors. The situation and needs of the 
grautors’ premises seem to forbid sucha belief. The 
way ut the date of the deed was an existing one, 
plainly visible and necessary, and in almost constant 
use. The right to continue to use it was an almost ab- 
solute necessity, not only to the grantors, but to al] 
subsequent owners of the premises. Without it the 
wharf would be practically worthless, and the value of 
the other land would be greatly diminished. Then 
again if the deed had been silent as to the right to 
cross, the law would have given an adequate “ way of 
necessity’? in favor of the owners of the premises. 
Collins v. Prentice, 15 Conn. 39; Myers v. Dunn, 49 id. 
71. In the absence of any relinquishment of sucha 
‘“* way of necessity ’’’ in the deed, it is hard to believe 
that the parties intended, by an express reservation, 
made under these circumstances, to give to the grant- 
ors, or allow them to retain, a less extensive right 
than the law would have given if nothing had been said 
in the deed about the right to cross. 

Then too the right to cross was, in a certain sense, a 
right existing in the grantors at the date of the deed. 
It was a part of their full dominion over the strip 
about to be conveyed by the deed, and not a right to 
be, in effect, conferred upon them by the grantees. It 
was something which the * reservation ”’ in effect ‘‘ex- 
cepted ”’ from the operation of the grant. Hence it is 
quite reasonable to conclude that the stipulation as to 
the right of way was intended by both parties to give 
a right, not temporary and personal, but permanent, 
and for the benefit, not so much of the Browns, as for 
the premises they continued to hold. In such cases 
we think the rule is well settled thata permanent ease- 
ment in favor of the retained land may be made with- 
out words of limitation. The rule in question has been 
thusstuted: ‘In respect to whether a reservation is 
of a perpetual interest, like a fee, in the easement re- 
served, the question seems to turn on whether it isa 
personal right, an easement in gross or one for the ben- 
efit of the principal estate, whoever may be its owner. 
In the latter case it is held to be a permanent right, 
appurtenant to the principal estate in the hands of suc- 
cessors and assigns, without words of limitation.” 
Wash. Easem. (4th ed.), chap. 1, §5, par.2. The ques. 
tion whether the easement is *‘for the benefit of the 
principal estate, whoever may be the owner,” is to be 
determined from the intent of the parties, as gathered 
from the language employed to express it, read in the 
light of the surrounding circumstances. The rule 
above mentioned has, we think, been recognized and 
acted upon by this court. It was recognized in the case 
of Kennedy v. Scovil, 12 Conn. 326. In that case the 
deed contained the words, ‘* always provided that this 
deed is given on condition that the grantors are to 
have and retain the privilege of conveying water from 
said dam similar to the one now in use,” etc., without 
words of limitation. The language of the court is: 
“What did the parties intend by the reservation in 
question? And for the purpose of ascertaining the in- 
tention, it is proper to take into consideration the con- 
dition of the property, and the circumstances of the 
parties in relation thereto. * * * The objection is 
that the useis reserved to them without naming heirs 
and assigns. * * * It is true that the right is re- 
served to them without words of inheritance, and with- 
out naming their assigns. But it becomes material to 
inquire for what purpose the reservation was made. 
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It was ‘for the necessary accommodation and use of 
the old shop.’ Of this they were the owners in fee 
simple, and can it be supposed that they meant to 
limit the use of the water, without which the estab- 
lishment was of no value, to their own personal occu- 
pancy? And can it be believed that such was the in- 
tention of the parties to this deed? The idea is op- 
posed to every presumptionan toall probability. Are 
we then prevented by any rigid rule of construction 
from giving effect to the intention of the parties? We 
know of none, and we think this part of the case en- 
tirely free from doubt.”’ 

This rule was applied in the case of Randall v. La- 
throp, 36 Conn. 48. The deed in that case contained 
this clause: ‘*‘ Reserving and excepting the following 
privileges, to-wit: The privilege of the right of way 
in common with said grantee in the land, * * * 
and also the said grantor is to have the privilege of 
drawin.s the water from the ditch of said Latham’s 
grist mill at all times * * * forthe accommoda- 
tion of the factory below said Latham’s mill.’’ The 
point was distinctly made that the stipulation as to 
water was a bare license to the grantor so long as he 
continued to ownthe mill. The court held that it was 
an easement permanently attached to the factory, 
which passed to the assigns of the grantor. Thecourt 
on this point said: ‘‘ But it is said the agreement was 
only a license to Thomas (the grantor) to draw the 
water for so long atimeas he should own the mill be- 
low. This claim is in conflict with all the facts of the 
case. The right to the wateris reserved without lim- 
itation asto time. It was made for the benefit of the 
mill below, and manifestly was designed to be appur- 
tenant to it. It would not only be beneficial so long 
as Thomas should own the mill, but would enhance its 
value to some extent when sold.” 

In Mather v. Chapman, 40 Conn. 401, the ‘‘ reserva- 
tion’? was without words of limitation. It is true the 
objection was not taken there, but both court and 
counsel seemed to proceed on the theory that they 
were not necessary under the circumstances. So too 
in Myers v. Dunn, 49 Conn. 71, the “ reservation ”’ of a 
way contained no proper technical words of limitation, 
but the effect of the decision is to sustain the rule in 
question. The rule has been applied in other States, 
as may be seen by reference to the following decisions: 
Borst v. Empie, 5 N. Y.33; Mendell v. Delano, 7 Mete. 
(Mass.) 176; Smith v. Higbee, 12 Vt. 1138; Dyer v. San- 
ford, 9 Mete. (Mass.) 395; Karmuller v. Krotz, 18 Iowa, 
5D2. 

In this last case, it is true, technical words of limita- 
tion were by statute made unnecessary; nevertheless 
it is an authority for the rule that where an easement 
is manifestly intended “ for the benefit of the princi- 
pal estate, whoever may be its owner,” it will be held 
to be a permanent easement rather than a personal 
one. The rule in question therefore seems to be sus- 
tained by authority, and we think it is founded in rea- 
son and good sense. The truth is that, in adopting 
and applying this rule, courts have frequently in effect 
treated such “‘ reservations’ as if they had been ‘ ex- 
ceptions,”’ in the proper sense of the word. The words 
“‘reserve’’ and “ reserving,’’ and *‘except ” and ‘ ex- 
cepting,’’ in deeds, are often used interchangeably, and 
it is not always easy to determine which was intended, 
except by a reference to the subject-matter and sur- 
rounding circumstances. Barnes v. Burt, 38 Conn. 542. 
“The operation of an exception in a deed is to retain 
in the grantor some portion of his former estate which, 
by the exception, is excluded from the grant, and 
whatever is thus excluded remains in him as of his for- 
mer right or title, because it is not granted.’’ Ashcroft 
v. Railroad Co., 126 Mass. 196. If this is a correct 
statement of the effect of an ‘‘exception”’ proper, and 
we think it is, it follows that no words of limitation 








are necessary in such cases. A “way” or “rightof 
way ’”’ ‘‘reserved ”’ has often been treated, in effect, as 
if it had been “excepted” out of the grant, and on 
principle we see no reason why this may not be done 
in cases like the present, to effectuate the plainly-man- 
ifested intent of the parties. In the following cases 
“ways’’ or “rightsof way ’’ were ‘‘reserved’’ in deeds 
without words of limitation, and yet the courts ex- 
pressly treat them as ‘‘exceptions’’ proper: Winthrop 
v. Fairbanks, 41 Me. 307; Smith v. Ladd, id. 314; Bowen 
y. Conner, 6 Cush. 132. In White v. Crawford, 10 Mass. 
183, the court was prepared to so hold, if necessary to 
carry out the intent of the parties. In Bowen v. Con- 
ner, supra, Shaw, C. J., says: ‘* Upon principle it ap- 
pears to us that this right, plainly intended to be se- 
cured to the plaintiffs, can legally be secured in the 
manner adopted in this deed, treating the right re- 
served as an ‘‘exception.” We think the case at bar 
comes witbin the rule, and that the right to cross “ re- 
served ” in she deed here in question, was a permanent 
one in favor of the land and premises retained by the 
Browns, and that it passed to the plaintiffs, and is now 
owned by them. We think this is also true, in effect, 
of the ‘‘easement’’ for water pipes across the strip of 
land conveyed. 

The defendant relies upon the case of Ashcroft v. 
Railroad Co., supra, as decisive of the present case in 
his favor, but we cannot take this view of the matter. 
That case differs materially from the present in some 
important respects. The language of the deed in that 
case was as follows: ‘‘ Reserving to myself the right 
of passing and repassing and repairing my aqueduct 
logs forever, through a culvert six feet wide, and rais- 
ing in height to the superstructure of the railroad, to 
be built and kept in repair by said company.’’ In the 
first place, so far as appears in the case as reported, 
there was here no ‘“‘ way”’ or “‘ right ’’ of necessity re- 
maining to the grantor, if nothing had been ‘ re- 
served’’in the deed. In the next place, the rights 
“reserved,” being through a culvert to be built and 
maintained in the future by the grantee, had no exist- 
ence, properly speaking, prior to the delivery of the 
deed, and so could not possibly be “ excepted ”’ or cre- 
ated by ‘‘exception,”’ or be treated as retained by 
‘*exception,”’ and thisis the essential distinction be- 
tween that case and the one at bar. ‘The ‘‘ reserva- 
tion”? was, in truth and effect, a ‘grant’ of new rights 
to the grantor from the grantee, and so it could not be 
treated as an exception. The court puts the case on 
this ground, and expressly says: ‘*‘ Weare of opinion 
that this clause must operate as a reservation or by 
way of implied grant. * * * The clause we are 
considering does not merely reserve to Lovejoya 
right of way and of maintaining aqueduct logs through 
the land granted. The privilege which the parties in- 
tended to vest in him was the right of passing and re- 
passing, and of maintaining his aqueduct logs, through 
a culvert to be built and kept in repair by the grantee. 
The provision that the grantee shall build and keep in 
repair the culvert is an essential part of the grant, and 
clearly indicates that theintention of the parties was 
to confer upon the grantor a new right not previously 
vested in him, and which therefore could not be the 
subject of an exception.” 

In such a case the rule of common law requiring 
words of limitation toextend the easement beyond the 
life of the grantor may well be applied without con- 
flicting with the present decision. We are also of the 
opinion that the stipulation in the deed that “the said 
company isto lay their track so that the top of the 
rail shall be on the general level of the ground of our 
wharf” has reference to the reserved right of crossing, 
and provides for a right of way on the then grade of 
the level of the land, so long as the right of way shall 
exist. It is, in effect,an agreement to maintain the 
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track substantially at the then level of the ground, 
and binds the defendant. The Superior Court is there- 
fore advised that the defendant has no legal right to 
raise its track and roadbed within said locas in quo as 
proposed. This renders a specific auswer to the sec- 
ond question unnecessary. In this opinion the other 
judges concurred. 
——__>—__—__- 


COPYRIGHT—IN NEWSPAPER—CUSTOM OF 
JOURNALISM—QUOTATION. 


ENGLISH CHANCERY DIVISION, JUNE 2, 1892. 


WALTER V. STEINKOPFF.* 

The proprietors of the Times newspaper moved for an injunc- 
tion to restrain the proprietor and publisher of the St. 
James’ Gazette from publishing or selling any copy of the 
latter newspaper containing certain matter in the Times in 
which the appellants claimed copyright. The defendants 
set upa general custom of universal mutual understanding 
among journalists that one paper might copy from an- 
other without asking permission, and that the consent of 
the paper copied from might be presumed, in the absence 
of notice to the contrary, if certain conditions were ob- 
served. These however the defendants had failed to ob- 
serve. Held, that there was no such custom which consti- 
tuted a legal justification for infringement of copyright, 
and an injunction was granted with respect to the matter 
in question, which was of permanent interest. 


— by two of the proprietors of the Times news- 

paper, which was registered under the Copyright 
Act of 1842, suing on behalf of themselves and the 
other proprietors, against the owner and publisher of 
the St. James’ Gazette, the plaintiffs claiming an in- 
junction, damages and an account in respect of mat- 
ters published in the St. James’ Gazette of Wednesday, 
the 13th of April, of which matters the plaintiffs 
claimed the copyright; andon the afternoon of that 
day an interim injunction was granted by North, J., 
extending over the 26th of April, restraining the St. 
James’ Gazette from further publishing extracts from 
an article by Mr. Rudyard Kipling, which was one of 
the matters to which the action related. 

The St. James’ Gazette of the 13th of April, 1892, 
which was published about 12:30 Pp. M., before the sec- 
ond edition of the Times appeared, contained an ex- 
tract from an article entitled ‘“‘In Sight of Monad- 
nock,” by Rudyard Kipling, which appeared in the 
Times of that morning, and the copyright of which be- 
longed to the proprietors of the Times, the extract be- 
ing about two-fifths of the whole article, and also con- 
tained twenty-two paragraphs taken from the Times 
of that morning without the knowledge or consent of 
the plaintiffs, in only seven of which the Times was ac- 
knowledged as the source, and of three of which the 
Times claimed the copyright. 

These three paragraphs which appeared in the St. 
James’ Gazette were as follows: 

“ Rumors of International Legislation.—A rumor is 
in circulation in Berlin that the German government 
will shortly begin negotiations with other governments 
with a view to common action against international 
anarchism. At present each country simply expels 
foreign anarchists. It is proposed that as an addi- 
tional precaution the country receiving them should 
be warned so that they would at once be put under 
strict police supervision. Common diplomatic action 
is also proposed with a view to inducing Switzerland 
to shut her doors to political refugees, and to get them 
handed over to the authorities of the countries from 
which they flee. Warning has, it is said, been given to 
English ship-owners by the British consul at Riga that 
in consequence of the measures taken by foreign gov- 
ernments against anarchists, it is feared that they 
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wish to enter Russia by sea. The gendarme authori- 
ties at Riga therefore request British ship-owners to 
instruct captains to be most careful in selecting their 
crews, in order to avoid inconvenience and possible de- 
tention of the vessels at that port.’’ 

‘*Desperate Encounter with Train Robbers.—A des- 
perate encounter took place on Monday near Falk- 
ville, in Morgan county, Alabama, between four negro 
train robbers and a posse of officers. When freight 
train No. 72, on the Louisville and Nashville rail- 
way, reached Wilhite in the early morning four ne- 
groes attempted to break open the sealed freight car. 
The conductor, Mr. Martin, and the brakeman, who 
were on the platform at the time, went to the protec- 
tion of the company’s property. The negroes however 
drew their pistols and defied arrest. Just then the 
train pulled out of the station, and the staff had to 
jump on board, the robbers firing at them the while, 
fortunately without effect. At Falkville a posse of of- 
ficers and section men started in search of the robbers. 
They met them a short distance from the town, and 
demanded their surrender. The negroes refused to 
submit, and again began to fire. There was a sharp 
fight; one of the robbers was killed, another was cap- 
tured, and the two others fled along the railway line. 
The conductor, boarding an engine, s00n reached one 
of the fugitives, and captured him after a desperate 
encounter. The fourth man, Henry Williams, was 
caught at Laconte.”’ 

“*Reported Conspiracy at Zanzibar—Charges against 
the British Authorities.—The Vossische Zeitung prints 
a communication which it states it has received from 
a thoroughly trustworthy source in Zanzibar, accord- 
ing to which, unless immediate steps are taken to in- 
stitute a complete change of system, a state of utter 
disorganization will ensue. The natives are said to be 
extremely dissatisfied both with the sultan’s and with 
the British rule. This feeling some weeks ago gave 
rise to a palace conspiracy for the deposition of the 
sultan. Theconspirators desired to replace him by 
Prince Seyid Jajed of Muscat. The sultan however 
got information of this plan, and crushed the conspir- 
acy at once. Prince Jajed was forbidden to appear at 
the festival of the Barasa, and onthe 6th of March he 
left Zanzibar for Muscat. The main cause of the dis- 
content is said to be the attitude of England toward 
the slave question and the alleged oppressive taxation. 
Petitions have already been presented to the British 
authorities, but without result. The latter appear de- 
termined to crush all resistance to their instructions, 
not only on the part of the Arabs, but of the sultan 
himself. The idea is gaining ground that the English 
government desires to depose the present sultan, and 
to extend their protectorate by reviving the union of 
the sultanates of Zanzibar and Muscat.’’ 

The variations between these paragraphs and the 
paragraphs as printed in the Times are stated in the 
judgment of North, J. 

This was a motion by the plaintiffs for an interlocu- 
tory injunction, the notice of motion asking that the 
defendants might be restrained from further publica- 
tion of any copy of the St. Jumes’ Gazette or other 
newspaper containing any copy of an article in the 
Times of Wednesday, the 13th of April, 1892, entitled 
“In Sight of Monadnock,”’ by Rudyard Kipling, or any 
substantial portions thereof or extracts therefrom, and 
from further publishing any copy of the St. James’ 
Gazette or other newspaper containing any copy of any 
other article, letter, telegram or other matter in the 
Times of the 13th of April, of which the copyright was 
vested in the plaintiffs, or any substantial portion 
thereof or extract therefrom. 

It was agreed by the parties to treat the hearing of 
the motion as the trial of the action. 

A number of affidavits were read on behalf of the 
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plaintiffs, in which they alleged persistent copying of 
news by the St. James’ Gazette, and also on behalf of 
the defendants. 

The principal defense set up by the defendants’ affi- 
davits was the existence of an alleged tacit convention, 
or agreement, or custom between journalists by which 
one newspaper might copy news from another newspa- 
per, and the consent of the newspaper copied from 
might be presumed in the absence of any notification to 
the contrary, provided that the source of the informa- 
tion was acknowledged, and that the T'imes was pre- 
cluded from denying this tacit convention, as it had on 
two occasions, in the years 1888 and 1890, copied para- 
graphs from the St. James’ Gazette, one paragraph thus 
copied being an account of the health of the late em- 
peror of Germany. 

The material facts appear from the judgment of 
Nerth, J. 


Cozens- Hardy, Q.'C., Moulton, Q. C., and MeSwinney, 
for plaintiffs. The defendants set up what may be 
called a custom to steal and pilfer, but there is no such 
tacit conventiou or custom which allows the taking of 
other people’s property. The defendants’ affidavit only 
set up such a custom where the source from which the 
information is taken is acknowledged, but they did not 
acknowledge the source from which the three para- 
graphs in question were taken, although they acknowl- 
edged the ‘7'imes as the source of the extract from the 
Rudyard Kipling article. That extract however con- 
tained about two-fifths of the whole article, and was 
mere reproduction of copy, as if the defendants had 
written or purchased it, and not by way of illustration 
orcriticism. They referred to Trade Auxiliary Company 
v. Middleburgh and District Tradesmen's Protection 
association, 40 Ch. Div. 425; Cate v. Devon and Exeter 
Constitutional Newspaper Company, 50 L. T. Rep. 
(N. 8S.) 672; 40 Ch. Div. 500; Wilkins v. Atkin, 17 Ves. 
422; Campbell v. Scott, 11 Sim. 31; Scott v. Stanford, 16 
L. T. Rep. (N. 8S.) 51; L. R., 3 Eq. 718; Curey v. Long- 
man, 1 East, 358; Kelley v. Morris, 14 L. 'T. Rep. (N.S.) 
222; L. R., 1 Eq. 697; Maple v. Junior Army and Navy 
Stores, 47 L.. T. Rep. (N. 8.) 589; 21 Ch. Div. 369; Sweet 
v. Benning, 25 L. T. Rep. (N. 8.) 180; 16 C. B. 459. With 
respect to the allegation that the J’imes had on two oc- 
casions copied from the St. James’ Gazette, the first on 
the llth of July, 1888, and the second on the 17th of 
February, 1890, there is no proof that the St. James’ 
Gazette had any copyright in those articles alleged to 
be copied. Even assuming that the Times did copy 
from the St. James’ Gazelle on those two occasions, 
that is in law no justification of the alleged persistent 
copying by the latter from the Times. 


Rigby, Q. C., Everett, Q. C., and Howard Wright, for 
defendants. If the copying of news was stealing and 
pilfering, then the Times itself was a thief and a pil- 
ferer, as the J'imes had on two occasions copied from 
the St. James’ Gazette, when it suited the purpose of 
the Times, in important cases. The plaintiffs there- 
fore do not come into court with clean hands, and their 
action should be dismissed on that ground. With re- 
spect to the Rudyard Kipling extract, the defendants 
had no reason to suppose that the plaintiffs would ob- 
ject to the extract, and on the plaintiffs objecting to 
it, the defendants withdrew the extract from publica- 
tion, and expressed their regret for having published 
it. Besides these extracts, the plaintiffs have alleged 


that twenty-two articles from the Times were copied 
by the defendants, but the plaintiffs ouly prove copy- 
right in three of them. Some of the twenty-two arti- 
cles are mere short statements of items of news, as to 
which it is ridiculous to complain; and the plaintiffs, 
by muking an excessive claim and going too far, 
obliged the defendants to oppose them. There is no 





copyright in news; and when events have once been 
publicly proclaimed, any person may repeat them. 
The defendants have refrained from copying any thing 
stated in the Times to be from ‘‘Our Own Corre- 
spondent ” or from ‘‘ The Times Special.’’ Of the three 
articles of which the plaintiffs claim the copyright, and 
which were copied by the defendants, one was a Dal- 
ziel telegram, which was published in other morning 
newspapers, and another was a translation of a para- 
graph in a German newspaper, which also appeared in 
other newspapers. There is a custom of journalists 
that one paper may copy from another, taking for 
granted the consent of the proprietors of the latter on 
certain conditions—e. g., if the source of the informa- 
tion is acknowledged; the two papers are not direct 
rivals; the paper copied from has at some time copied 
from the other, and the proprietors of the paper cop- 
ied from have made no objection to the practice; and 
the J'imes has precluded itself from denying the exist- 
ence of the custom by itself copying from the St. 
James’ Gazette on the two occasions referred to. 


Norru, J. The plaintiffs in this action are two of 
the proprietors of the Times, suing on behalf of them- 
selves and the other proprietors. The defendant Stein- 
kopff is the owner and the defendant Southcote the 
publisher of the St. James’ Gazette. On the morning 
of Wednesday, the 13th of April, an article bearing the 
heading, ‘‘In Sight of Monadnock,”’ by Rudyard Kip- 
ling, was published in the Times. On the same morn- 
ing the author assigned the copyright in that article to 
the Times, and the proper entries of ownership and 
assignment under the Copyright Acts were duly made 
at Stationers’ Hall. The Times of that day was also 
duly registered atthe same time. Thus the T'imes be- 
came proprietors of the copyright in the article above 
mentioned, and entitled to sue for any infringement 
thereof; and also to sue in respect of the piracy of any 
articles or passages in the Times of that day, the copy- 
right of which was vested in the proprietors of that pa- 
per. The St. James’ Gazette was subsequently pub- 
lished at about 12:30 o’clock on the same day. It con- 
tained an article headed, ‘* Mr. Rudyard Kipling in 
America. The first of a series of articles by Mr. Rud- 
yard Kipling on America is printed to-day in the 
Times. Itisentitled, ‘In Sight of Monadnock,’ and 
contains some striking bits of description. We extract 
a few passages,’ and the St. James’ Gazette then pro- 
ceeded to set forth verbatim half adozen passages, se- 
lected from the article, not quite continuously, and 
containing altogether just two-fifths of the whole. It 
would be unfair toward the defendants to suppose 
that the parts taken were those of the least interest. 
Under the head of ** Politics and Persons,” the same 
copy of the St. James’ Gazette contained at page 8 the 
following paragraph: ‘‘ The 7'imes continues to break 
out in fresh ways. Kminent persons on their travels 
have often contributed to it, but their letters are sent 
as letters or else veiled under the decent obscurity of 
‘Our Special Correspondent;’ but to-day the Times 
publishes openly and unashamed a ‘signed article.’ It 
is by Mr. Rudyard Kipling, describing with much 
power of graphic phrase the aspect of winter in those 
extreme north lands of the United States which are 
sacred to the American novelist. Mr. Kipling is un- 
derstood to be writing these letters for a large and 
wealthy syndicate. The imagination of the ordinary 
literary person shrinks appalled at the thought of what 
he gets for the job.’’ The fact therefore that those 
letters were written for a large body of wealthy per- 
sons who were becoming owners of a valuable literary 
composition at an appalling price was understood and 
appreciated. Who those owners were was probably 
understood also. Immediately after the publication 
of the Gazette the writ in the present action was issued 
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seeking to restrain the defendants from pirating the 
article in question, and on the same afternoon I made 
an interim order to that effect, extending over the 26th 
of April, and the republication thereof was thereby 
put an end to. The copy of the St. James’ Gazette above 
mentioned also contained twenty-two different para- 
graphs relating to various topics which the plaintiffs’ 
evidence states, and the defendants’ evidence does not 
deuy, were all copied from the J'imes of the same 
morning. Indeed the opening lines of paragraph 5 of 
the first affidavit of Mr. Low, the editor of the St. 
James’ Guzelte, admit that they were so copied with 
his authority. This was done without the knowledge 
or consent of the Times. In seven of those paragraphs 
the Times is mentioned as the source from which the 
information is derived; in the other fifteen the Times 
is not referred to. Many of the paragraphs were of 
such a nature that the Times was not likely to have, 
and in fact had not, any copyright therein; but with 
respect to three of them, numbered 5, 7 and 14, the 
Times have proved that the copyright is vested in them. 
The plaintiffs’ evidence also proved that for a consid- 
erable time prior to the 13th of April the St. James’ 
Gazette habitually inserted copious extracts of matter 
which had appeared in the Times of the same morn- 
ing, the copyright of which was vested in the T'imes; 
and I find no denial of this in the defendants’ evidence. 
Indeed the defendants’ evidence shows that ever since 
the year 1880 the St. James’ Guzetie has daily made 
large extracts and quotations from the Times. Of the 
three paragraphs above mentioned, the greater part of 
that numbered 5 was taken from a communication to 
the Zimes from Berlin, having at its foot in italics the 
words *‘ Our Correspondent.’’ The St. James’ Gazetie 
omitted those words, but added a title at the top and 
half a dozen lines at the end from some other source. 
The paragraph numbered 7 was taken verbatim, except 
that ‘‘Oa Monday” was substituted for “* Yesterday,’’ 
the word ‘‘Alabama ”’ was added, and the word “‘ Dal- 
ziel’’ at the end of the paragraph in the Times was 
omitted. The paragraph numbered 14 was taken ver- 
batim from the Times, except that the words at the 
end, ‘Our Correspondent,” were left out. It pur- 
ported to gives summary of what had appeared in the 
Vossische Zeitung at Zanzibar, with comments thereon. 
In none of those three parapraphs was the Times re- 
ferred toin any way as the fountain of information or 
otherwise. Several of the other passages appropriated 
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to them, it isintelligible. If it has any other meaning 
T cannot reconcile it with the refusal to give an under- 
taking to abstain from continuing to publish them 
contained in the defendants’ solicitors’ letter of the 
22d of April. Mr. Low expressly asserted the defend- 
ants’ right to continue to publish the paragraph No. 5 
as taken from the Times, in which the plaintiffs have 
proved they have copyright. With respect to the par- 
agraphs in which the plaintiffs have not proved that 
they have any copyright, they have not asked the in- 
terference of the court. Of course they could not have 
done so successfully. Such paragraphs can be repro- 
duced by the defendants with impunity. The plain- 
tiffs’ claim for relief is confiued to the article and para- 
graphs in which they have established they are the 
owners of copyright. With regard to the Rudyard 
Kipling article, the plaintiffs’ case is clear—it is prac- 
tically not disputed by the defendauts’ advisers, 
though the grounds of justification put forward by the 
defendants as to the other paragraphs would, if sound, 
apply to that article also. In that case the defendants 
have deliberately reprinted the most attractive por- 
tions (to the extent of two-fifths of the whole) of an ar- 
ticle which they admit they knew to have been ac- 
quired by the proprietors at a high cost, and have laid it 
before their own readers as an interesting part of their 
own paper—not by way of illustration, or as subject 
forcomment or criticism—but in exactly the same 
manner as if they had themselves written or pur- 
There are purposes, no doubt, for which, 
notwithstanding the plaintiffs’ copyright, the defend- 
ants might legitimately have made reasonable extracts 
or copied passages from the article in question, as for 
instance, if they had been criticising Mr. Kipling’s 
works generally, and pointed their comments by tak- 
ing specimens from various writings of his, or had 
been publishing a paper discussing the various modes 
in which he and other writers had dealt with the sub- 
ject of the Monadnock article. In Wilkins v. Ailin, 
17 Ves. 422, Lord Eldon said: ‘‘ There is no doubt that 
€ man cannot, under pretense of quoting, publish 
the whole ora part of another man’s work, though he 
may use what it is in all cases very difficult to define— 
fair quotations; *’ and further on he says: ‘The ques- 
tion upon the whole is, whether what the defendant 


| has done is a legitimate use of the plaintiffs’ publica- 


by the St. James’ Gazette had been specially sent to | 


the J'imes by correspondents abroad, though not under 
such circumstances as to give the Timesany copyright 
therein. 
tors wrote that the editor did not believe that in do- 
ing what he had done he had in any way departed 
from ordinary journa’istic practice, but that the de- 
fendants expressed their regret for what had taken 
place, and would of course pay the plaintiffs’ costs. 
That merely referred to the Rudyard Kipling article; 
but the plaintiffs having required iv addition from the 
defendants an undertaking as to the other paragraphs 
copied, in which they had the copyright, which the 
defendants would not give, the action proceeded; and 
the motion to continue the interim order, or under- 
taking substituted for it, is now treated by consent as 
the trial of the action. I observe that in paragraph 9 
of Mr. Low’s first affidavit he states that some (with- 
out saying which) of the paragraphs of which the Times 
complains would have been withdrawn from the St. 
James’ Gazette if the Times had intimated a desire to 
that effect, as was done with respect to the Rudyard 
Kipling article; but that the other items were mere 
pieces of news, which I understand him to mean would 
not under any circumstances have been withdrawn. 
If this atatement means that such paragraphs would 
have been withdrawn if the injunction had extended 


On the Mth of April the defendants’ solici- | 


| kind. 





tion in the fair exercise of a mental operation deserv- 
ing the character of an original work.” 

In the present case, what the defendants have had 
recourse to is not a mental operation involving thought 
and labor, and producing some original result, but a 
mechanical operation with scissors and paste, without 
the slightest pretensicn to an original result of any 
It is a mere production of “copy” without 

To the shorter articles, numbered 5, 
7 and 14, and the other articles also included in the 
numbers from 1 to 22, the same remarks apply. It was 
said that of some of them it is ridiculous to make any 
complaint, and I concur to some extent in that obser- 
vation. But however absurd it might be to complain of 
each of them taken singly, it is not immaterial to look 
at the number and character of the passages taken in 
the whole, and also to bear in mind that it is nota 
mere casual trespass on the plaintiffs’ right, occurring 
now and again at long intervals, and uot likely to be 
repeated, but a deliberate, persistent abstraction of 
matter from the plaintiffs’ paper, which the defend- 
ants justify and insist on their right to continue. For 
the purpose of their own profit they desire to reap 
where they have not sown, and to take advantage of 
the labor and expenditure of the plaintiffs in procur- 
ing news for the purpose of saving labor and expense 
to themselves. It is said that thereis no copyright in 
news, but there is, or may be, copyright in the partic- 
ular form of language or modes of expression by which 


trouble or cost. 














THE ALBANY LAW JOURNAL’ 


353 














information is conveyed, and not the less so because 
the information may be with respect to the current 
events of the day. The defendants have copied from the 
Times without knowing and probably without thinking 
whether what they have taken was the subject of copy- 
right or not. So far as the plaintiffs are not proprietors 
of the copyright in the matters thus copied they have 
notany legal ground of complaint. But with respect to 
passages numbered 5, 7 and 14 the plaintiffs are within 
the protection of the law; and however small in im- 
portance those three particular passages may be in 
themselves, the line taken by the defendants renders 
the question one of importance to the plaintiffs, and 
they are entitled toask forthe decision of the court. 
With respect to the quality of the matter copied, the 
passages pirated are taken in their entirety forthe very 
purpose for which they were used by the Times, 
namely, to convey intelligence or information to the 
readers of the paper. It is not a case of the selection 
of a part or quotation of an extract. A defendant can- 
not justify what has been called the literary larceny 
ofa book or chapter of an author by showing that 
there are many other books or chapters by the same 
author from which he has not taken any thing. In 
Carey v. Longman, 1 East, 358, anold Itinerary by Pat- 
tison had been republished by the plaintiff with some 
corrections and additions of his own, and it was held 
that there the plaintiff was entitled to sue in respect 
of such corrections and additions, though there was 
not any copyright in the bulk of the work. In Sweet 
v. Benning, 2 L. T. Rep. (N. 8S.) 180; 16 C. B. 59, the 
head-notes only of certain law reports were taken, and 
in Trade Auxiliary Company v. Middlesbrough Protec- 
tion Association, 40 Ch. Div. 244, it was held that the 
appropriation by oue paper of a very small part of the 
contents of another ought to be restrained by injunc- 
tion, and that was affirmed by the Court of Appeal. 
So too in the later case before me in the same volume. 
The principal ground upon which the defendants at- 
tempt to justify what has been done is the alleged ex- 
istence of a well-recognized general custom—a univer- 
sal mutual understanding of journalists; a tacit con- 
vention to which the Zimes was a party—that one 
paper may copy from another without asking permis- 
sion, and that the consent of the proprietors of the 
paper copied from may be taken for granted if four 
conditions are observed. The first of those conditions 
is that the source from which the quotation or infor- 
mation is taken should be duly acknowledged; and in 
connection with this I may say that several of defend- 
ants’ witnesses state that it is an advantage to one 
newspaper to heve extracts from it quoted by another 
if the source from which they come is also stated. This 
may beso in some cases, but I doubt whether any jury 
would believe that it was an advantage to the Zimes 
to have its articles or paragraphs copied by the Sz. 
James’ Gazette, and Ido not myself believe it. But 
however this might be if the alleged condition was ob- 
served,only seven out of twenty-two passages taken re- 
fer to the Zimes as the source of information, and not 
one of the paragraphs numbered 5,7 or 14 does so. As to 
those therefore the very first of the four conditions 
upon which their justification is said to rest fails the 
defendants. Further than this, even a strict compli- 
ance with such conditions would not amount to a legal 
excuse atall. A man cannot justify the taking of 
what he has no right to take by stating whence he has 
taken it, though he may thereby avoid the additional 
dishonesty of passing off as the product of his own labor 
what really is cribbed from another. In Pike v. Nich- 


olas, L. R., 5 Ch. App., the learned judge, James, V.C., 
says, at page 260: *‘The plaintiff has a right to say that 
no one is to be permitted, whether with or without ac- 
knowledgment, to take a material and substantial 
portion of his work, of his argument, of his illustra- 





tions, his authorities, for the purpose of making or 
improving arival publication.”” See also Campbell v. 
Scott, 11 Sim. 31; Scott v. Stanford, L. T. Rep. (N. S.) 
51; L. R., 3 Eq. 718. 

Thw second condition put forward as a thing to be 
regarded is that the paper copying and the paper cop- 
ied must not be direct rivals or competitors, as for in- 
stance, two evening newspapers in the same town; but 
when it is remembered that the second editions 
of the Times are published later than, and may be 
forestalled by the earlier editions of the St. James’ 
Gazette, and that the Times also publishes the evening 
Mail on three nights in the week, and also a weekly 
edition, and that the St. James’ Gazette also publishes 
the St. James’ Budget weekly, it is obvious that there 
is not that absence of direct competition between them 
which the condition in question treats as essential. In 
this very case the purchase was made on the 12th of May 
of acopy of the St. James’ Budget of the 14th of April 
containing many paragraphs taken from the Zimes of 
previous days, including that numbered 5. The third 
condition alleged to be prescribed by the custom of 
journalism as allowing one paper to copy from another 
is that the paper copied from has at some time itself 
taken matter from the other, thereby implying—it is 
suggested—that these two papers have agreed to an in- 
terchange of literary matter. And in support of this 
argument the defendants have succeeded in hunting 
up two occasions in the course of twelve years in which 
the Zimes is said to have copied, without leave, parts 
of articles from the defendants. One of these occa- 
sions was in 1890, after the report of the Parnell Com- 
mission, when the Zimes quoted extracts from the 
leading articles of numerous London and provincial 
papers,showing how very large and influential a portion 
of the press supported the views they had advocated, 
and in favor of which the commission had reported. 
The essential feature of this was that the names of 
such papers should be put prominently forward, and I 
should have thought that the papers quoted would all 
have preferred to have their views stated in their own 
language rather than by way of paraphrase or sum- 
mary, which the Times might unquestionably have 
done. 

The other case was the publication of a sum- 
mary of the report of the German doctors relating to 
the illness of the Emperor Frederick, which occurred 
four years ago, and the exact explanation of which is 
not now forthcoming. The defendants do not allege 
that they have any copyright in either of those arti- 
cles, and even if the facts had been exactly as they 
suggest, 1 do not see what legal ground they have for 
complaint. But assuming thatthe Zimes had been en- 
tirely in the wrong on those two special occasions, it is 
idle to say that they afford any evidence whatever of 
an agreement that the St. James’ Gazette might appro- 
priate the contents of the Zimes for all time and to 
any extent, and it is especially idle to rely, as Mr. Low 
does in paragraph 5 of his first affidavit, upon those 
two occasions in 1888 and 1890 as the foundation of a 
belief on his part that the defendants might copy from 
the Zimes as they pleased, when he also admita that 
this systematic copying commenced when the St. 
James’ Gazette was established in 1880, and has been 
continued on a large scale and uninterruptedly ever 
since. Theattempt to show that the Times agreed to 
this journalistic practice of copying, from the fact of 
its having taken extracts from other papers than the 
St. James’ Gazette, is a ludicrous failure, for the Zimes 
has shown that in thirteen out of sixteen instances ad- 
duced by the defendants the explanation is complete, 
most of them being cases in which the matter was in- 
serted in the Zimes at the express request of the other 
papers, specially communicated to them in order that 
they might insert it; and the few others are trivial 








354 





THE ALBANY LAW JOURNAL. 





matters, doubtless susceptible of easy explanation at 
the time. 

With respect therefore to three of the four condi- 
tions, the existence of which the defendants say justi- 
fies them in believing that they had a right to copy 
from the Jimes, their case breaks down altogether. 
But even if all the alleged conditions had been com- 
plied with, what the defendants have done with re- 
spect to articles or paragraphs in which the Times has 
copyright is wholly incapable of justification in point 
oflaw. The plea of the existence of such custom or 
habit, or practice of copying, as is set up, can no more 
be supported when challenged than the highwayman’s 
plea of the custom of Hounslow Heath. It has often 
been relied upon as a defense in such cases, butalways 
has been repudiated by the courts. In one of the early 
cases, Wyatt v. Barnard, 3 Ves. & B.77, the defendant 
relied on ‘the usual practice” among publishers 
of magazines to take articles from each other, but Lord 
Eldon pointed out that such a custom could not con- 
trol thelaw. In the most recent case I recollect, Max- 
well v. Somerton, 30 L. T. Rep. (N.S.) 11, where the 
general custom of provincial papers to make such ex- 
tracts from other papers was relied on, Bacon, V. C., 
said that the injunction must go against the defend- 
ants, as they had done acts of which the plaintiff 
could legally complain. Lawful use for reviewing was 
right, but unauthorized copying of whole articles was 
illegal, and the custom of trade which had been al- 
leged was no justification for breach of law. The de- 
fendants’ counsel also made a point that the para- 
graphs 5 and 14 were only stated in the Zimes to be 
from “Our Correspondent,’ whereas some other para- 
graphs in the Zimes were said to be from ‘‘ Our Own 
Correspondent.’ Similarly the paragraph numbered 
7, from the United States, was in the Zimes only signed 
** Dalziel,”’ while other articles in the Times from Aus- 
tralia were signed ‘* Dalziel (The Zimes Special).”’ 
And it was said that there was u difference in the form 
of expression, and the paragraphs said to be from 
“Our Own Correspondent’? and the Zimes Special 
Correspondent were respected, and not taken. There 
is no distinction whatever between these phrases of 
which I can take notice, as none of the witnesses for 
the defendants suggest that there is in fact any differ- 
ence or distinction in meaning between them; and I 
am satisfied they would have done so if there had been 
any thing inthe point. And there is a further answer 
to the argument, viz., that it is inconsistent with the 
real facts of the case, for the defendants did take mat- 
ter signed as “Our Own Correspondent.”’ For in- 
stance, No. 6, extracted from the Paris article of the 
Times, did bear that signature. The result is that 
the defendants are entirely wrong. With respect to 
the Rudyard Kipling article, the interlocutory order 
must be continued. With respect to the other para- 
graphs, I do not think any order necessary. Their in- 
terest has passed away, and they will not be repeated. 
It has not been shown that any damages resulted to 
the T'imes from the illegal appropriation of their arti- 
cles, and Ido not think it necessary to observe the 
form of giving nominal damages. With respect to the 
costs I have some observations to make. The plain- 
tiffs claim all the costs upon the ground that a legal 
right has been infringed. In Cooper v. Whittingham, 
43 L. T. Rep. (N. 8.) 18; 15 Ch. Div. 501, Sir George 
Jessel laid it down that when a plaintiff comes to en- 
force a legal right, and there has been no misconduct 
on his part, no omission or neglect which would in- 
duce the court to deprive him of his costs, the court 
has no discretion, and cannot take away the plaintiffs’ 
right to costs. Chitty, J., seems to have taken much 


the same view in Tpman v. Forester, 49 L. T. Rep. 
(N. S.) 873; 24 Ch. Div. 231. Inever could understand 
It seems to me going directly in the teeth 


that view. 








of the General Orders and act of Parliament, which 
say that the judge has a discretion which he is to exer- 
cise, and is not bound by any hard-and-fast rule. And 
Iam glad to see that in the recent case of American 
Tobacco Company v. Guest, 66 L. T. Rep. (N. 8.) 257; 
(1892) 1 Ch. 630, Stirling, J., has taken the same view. 
Ido not, in the exercise of my discretion, intend to 
give any costs of that part of this action which does 
not relate to the Rudyard Kipling article. I do think 
that the defendants were very summarily dealt with 
by being pulled up all at once without notice for doing 
what they had done precisely in the same way and on 
the same scale without any objection or complaint for 
twelve years past. I am not referring to the Monad- 
nock article at all. With respect to that the plaintiffs 
were entirely right; a flagrant act of piracy had been 
committed, and the remedy, to be of any use, had to 
be applied promptly. 

As to the other three matters, they seem to me triv- 
ial in themselves. No one suggests that any damage 
arose from them; they were not included in the origi- 
nal action, but were only introduced into it at a later 
stage, and I do not believe that these matters would 
have been the subject of complaint at all had it not 
been that the existence of an unquestionably good 
ground of action seemed to furnish the plaintiffs with 
an opportunity for trying to throw their net more 
widely. They have obtained my view as to the law. 
But when we came to speak of costs, having regard to 
what has been so notorious a practice for so many 
years, I think that the defendants should have had 
notice given or protest made to them before proceed- 
ings on these grounds were commenced against them. 
I desire not to be misunderstood. It never has been 
the law, noram I laying down any rule, that a defend- 
ant should always have notice of the intention to 
bring an action before itis brought. In many cases 
there is no time for such notice, as promptitude is es- 
sential; for instance, in this very case, asto the Rud- 
yard Kipling article. In many cases the knowledge 
that an action was about to be brought would enable 
the defendant to take such steps as would render such 
action useless. Noticeby a patentee that he was about 
to bring an action against an infringer would probably, 
according to recent decisions, have the effect of pre- 
cipitating an action against himself for the use of a 
threat. But, exercising my discretion, [am of opin- 
ion that under the circumstances of this case adequate 
justice will be done by my requiring the defendants 
to pay the plaintiffs all the costs of this action down to 
and including the 26th of April, and also such further 
costs as would have been properly incurred by the 
plaintiffs in proceeding upon a motion, unopposed by 
the defendants, to make the interlocutory order per- 
petual, and leaving all other costs of the action to be 
borne by the parties who incurred them. 





> --—_-— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


INSURANCE—CONDITIONS OF POLICY—ADDITIONAL 
INSURANCE—NOTICE TO COMPANY—NOTICE TO AGENT. 
— (1) Where an insurance company had notice 
at the time its policy was issued of the exist- 
ence of additional insurance on the property, it 
is estopped, in an action on the policy, from set- 
ting up a violation of a clause therein prohib- 
iting prior additional insurance without its assent. 
The same question was decided in Greene v. Insurance 
Co., 11 R. I. 434, where it was held that a mistake ina 
policy, limiting the amount of insurance after due no- 
tice to the company of a larger amount, might be 
shown in evidence by way of estoppel. The ground of 
the decision was that it would bea kind of fraud for 
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the insurer to insist upon a forfeiture for which they 
were more blamable than the insured. It would be 
taking advantage of one’s own wrong. (2) Where 
there was additional insurance at the time a policy was 
issued, in violation of a condition of the policy that it 
should be void in case the insured had other insurance 
without the company’s assent, the policy is not made 
binding onthe company by the fact that there is no 
additional insurance at the time the property is 
burned. (3) In an action on an insurance policy, which 
provided that it should be void if the insured had ad- 
ditional insurance without the company's assent, 
plaintiff cannot, in reply toa plea of defendant that 
there was such additional insurance, set up that the 
prior policy contained a like condition, rendering it 
void at the time defendant’s policy was issued, since 
either both policies are void, or the second policy 
is void, and the first still valid because of the in- 
validity of the second. ‘To sustain the third repli- 
cation, we think it must appear that ‘‘other insur- 
ance,” in the sense of the policy, is valid insurance. It 
has been held that when a policy is void by its own 
terms it is no insurance and no breach of the condition 
relating to other insurance. See May Ins. (2d ed.), 
§ 365, and cases cited. The first policy in this case was 
valid prior to the date of the policy in suit. If the 
last policy was invalid, and there has been no subse- 
quent insurance, it is difficult to see upon what ground 
the first policy is avoided, and the second held, as set 
up in the replication. With precisely the same clause 
in each policy, the principle is not plain which would 
select the second as the subsisting policy and avoid the 
first. There may be good reason for saying that both 
should be avoided, as a guard against temptation on 
the part of the assured to obtain what he may suppose 
to be other good insurance, but we see no good reason 
for holding that the operation of the clause avoids the 
first policy and holds the second. In Insurance Co. v. 
Schettler, 38 Lil. 166, cited by the plaintiff, it was held 
that other insurance on the property became void by 
a removal of the store insured from one lot to another, 
which was expressly assented to by the plaintiff in er- 
ror, and hence there was no other insurance on the 
property to which the policy in suitattached after such 
consent, which was given upon the payment of a new 
consideration and increase of rate. The case is there- 
fore quite distinguishable from the case at bar, and 
itsavilabus seems to go beyond the decision. The 
cases of Carpenter v. Insurance Co., 16 Pet. 495, and 
Funke v. Insurance Co., 29 Minn. 347, do indeed sup- 
port the plaintiff's contention that the first policy was 
avoided by the issuing of the second, but upon the 
ground, which would be fatal to the replication, that 
both policies were avoided. We do not need to pass 
upon that question in this case, since under neither 
class of the cases referred to would the replication be 
good. If both policies are avoided by the operation of 
the clause in question, it is no answer to the plea to 
say that the first is void. If the other insurance must 
be valid insurance, the replication is not well founded 
in law, since under such arule the first policy would 
not be avoided because of the invalidity of the second. 
(4) The fourth replication raises a question of greater 
difficulty, whether the fact that the plaintiff informed 
the agent of the defendant company. who procured the 
insurance, of the existence of other insurance, is asuf- 
ficient answer tothe plea setting up the clause of the 
policy as to other insurance, and alleging the breach of 
it. Upon this point we think the tendency and weight 
of modern decisions are in favor of the plaintiff. In 
some of these cases however it is to be observed that 
the agents were general agents of the company, having 
full authority to make contracts of insurance and to 
issue policies, and consequently standing in the place 
of the company itself. See Insurance Co. v. Gray, 43 





Kans. 497; Insurance Co. v. Gallatin, 48 Wis. 36; Berry 
v. Insurance Co. (N. Y. App.), 30 N. E. Rep. 254; Cross 
v. Insurance Co., id. 390; Minnock y. Insurance Co. 
(Mich.), 51 N. W. Rep. 367, which were cases of general 
agents; Hayward vy. Insurance Co., 52 Mo. 18], where 
the notice was given to the vice-president of the com- 
pany; and Insurance Co. v. Crane, 16 Md. 260, where 
the notice was given to the president of the company. 
Other cases hold that an agent to procure applications 
for insurance, and to forward them to the company, is 
an agent of the company who may waive the condition 
of the policy. Key v. Insurance Co., 77 Iowa, 174; 
Kister v. Insurance Co., 128 Penn. St. 553; Farnum vy. 
Insurance Co., 83 Cal. 246; Insurance Co. v. Wilkin- 
son, 138 Wall. 222; Eames v. Insurance Co., 94 U. 8. 
621; Russell y. Insurance Co., 80 Mich. 407. Most of 
the decisions of this class are based upon considera- 
tions of public policy; that the insured generally look 
upon the agent ofthe company as its full and com- 
plete representative, and in view of the apparent au- 
thority with which he is clothed, he must be so re- 
garded in order to protect the insured from an uncon- 
scionable advantage which the company may take from 
some provision of the policy. Doubtless there have 
been cases where the insurance companies have taken 
such advantage of the insured, but doubtless too there 
have been quite as many cases where the insured have 
practiced imposition and fraud upon the company. 
The contract of insurance requires good faith on both 
sides. If acompany cannot protect itself from fraud- 
ulent claims, either innocent stockholders must suffer 
or all who have property to insure must contribute to 
such claims by the payment of rates sufficiently high 
to allow forthe chances. There is much room for 
doubt therefore whether public policy requires the 
adoption of a rule which treats a contract of insur- 
ance differently from any other contract in writing. 
But however this may be, we recognize the tendency 
of decision in favor of the insured, and if this were a 
new question in this State, we might feel compelled to 
yield to the weight of authority. Opposed to this line 
of decisions, Massachusetts has stood almost alone, 
with asturdiness characteristic of the Commonwealth, 
and the decision of this court in Wilson v. Insurance 
Co., 4 R. I. 141, was in harmony with the Massachu- 
setts cases. In that case it was held that an agent who 
is empowered merely to receive applications to trans- 
mit to the company, and if they chose to take the 
risk, to receive the policy and to issue to the applicant 
on payment of the premium, is not the agent of the 
company for the making of applications; that if he is 
employed by the applicant, or acts for him in drawing 
up the application, he is the applicant’s agent, for 
whose mistakes the applicant is respousible, and that 
the company cannot be affected with notice by verbal 
communications made by av applicant to an agent so 
authorized. Stability of decision is very important in 
the administration of the law, and as this doctrine has 
stood so long in this State, apparently without ques- 
tion, and as it rests upon good reason, and is moreover 
in line with the rule of the State under whose law 
both these policies were issued, we see no sufficient 
ground to depart from it. See Batchelder v. Insurance 
Co., 1385 Mass. 449; Lohnes v. Insurance Co., 121 id. 
439. In Massachusetts general agents and officers of a 
company have authority to waive conditions in a pol- 
icy. Little v. Insurance Co., 123 Mass. 380; Shawmut 
Sugar Refining Co. v. People’s Mut. Fire Ins. Co., 12 
Gray, 535; Priest v. Insurance Co., 3 Allen, 602. The 
replication in this case simply sets out that the plain- 
tiff informed the agent of the company who applied to 
him for insurance of the existence of the prior policy. 
In our opinion this is not sufficient to amount to a 
waiver. R. I. Sup. Ct., July 16, 1892. Reed v. Equit- 
able Fire & Marine Ins. Co. Opinion by Stiness, J. 
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—EVIDENCE.—In an action against a city for injuries 
caused by plaintifl’s stepping on a defective plank in a 
sidewalk, plaintiff need not show that defendant had 
any knowledge of the particular defect which caused 
the accident, but may recover on showing that the 
sidewalk had been in a rotten and dangerous condi- 
tion, and that defendant knew, or ought to have 
known thereof,and bad had sufficient time, with reason- 
able diligence, to repair it before the accident occurred. 
The defendant's counsel requested the court below to 
instruct the jury as follows: ‘‘(7) There being no evi- 
dence in the case showing that the particular defect in 
the sidewalk which plaintiff claims was the cause of 
her injury had existed for any length of time, your 
verdict must be for the defendant, unless you find 
from a preponderance of all the evidence in the case 
that the defendant, through its proper officers, had 
actual notice of the defective board on which the 
plaintiff claims to have stepped, and that after such 
notice it had reasonable time and opportunity to put 
the same in proper condition of repair. (8) In order 
to find that the defendant had actual notice of the un- 
safe condition of the walk, if you find it was unsafe, 
you must find from all the evidence in the case that 
Alderman Carrol and Street Commissioner Smith had 
actual notice, and that they had such notice a suf- 
ficient length of time before the time the plaintiff 
claims to have been injured to have enabled it, by the 
exercise of reasonable diligence, to have repaired the 
walk before the time plaintiff claims to have been in- 
jured.” The seventh was not given. The eighth was 
given withasimple modification of substituting the 
words ‘‘the city’ forthe word “‘it,’’ and the omis- 
sion of the word “‘all,” which is italicized in the re- 
quest as written here. This was a substantial giving 
of such request. It is claimed by plaintiff's counsel, in 
relation to the refusal to give the seventh request, that 
although there was no evidence showing that this par- 
ticular defect which caused the plaintiffs injury had 
existed for any length of time, so as to warrant a con- 
structive notice to the city of this particular plank be- 
ing broken, yet that there was plenty of evidence 
showing both actual and constructive notice to the 
city of the unsafe and defective condition of the whole 
sidewalk mentioned in plaintiff's declaration, and that 
notice of the general broken, smashed and torn-up 
condition of the walk was in law notice of all its par- 
ticular defects. The followingcases are cited as sus- 
taining this contention: Campbell v. City of Kalama- 
zoo, 80 Mich. 660; O'Neil v. Village of West Branch, 81 
id. 546; Propsom v. Leathem (Wis.), 50 N. W. Rep. 
587; Riley v. Town of Lowa Falls (lowa), id. 33; Arm- 
strong v. Town of Ackley (Iowa), 23 id. 182. It was held 
in Campbell v. City of Kalamazoo that evidence that 
the entire sidewalk declared against in that case was 
generally out of repair, the stringers rotten, and that 
the boards which were laid crosswise would many of 
them fly up when stepped on, was admissible for two 
purposes: First, to show negligence on the part of the 
city, and second, to show notice to the defendant of 
the defective condition of the walk; and the cases of 
Dundas v. City of Lansing, 75 Mich. 499, and Tice vy. 
Bay City, 78 id. 209, are there distinguished, and held 
not to apply to such a case as the one before the court. 
In O'Neil v. Village of West Branch it was said by 
this court: ‘* We have held that evidence of other de- 
fects of long standing, existing in close proximity to 
the defects which caused the injury, is admissible as 
tending to show notice to the corporate authorities of 
the existence of the particular defect complained of.” 
The other authorities fully support the counsel for 
plaintiff in his contention, one of them (Riley v. Town 
of Iowa Falls) going so far as to hold that “in an ac- 


tion against a town for injury due to a defective side- 
walk, where it is shown that the planks along the place 





ers on which they rested were out of order; that this 
condition had existed for several months, and that one 
of the defendant’s councilmen had been informed of 
it, this is sufficient to support a verdict against de- 
fendant, without proof that the particular plank that 
flew up and struck plaintiff was loose theretofore.” 
Upon this subject the circuit judge instructed the jury 
as follows: “Ifthe jury find that the walk in ques- 
tion at the place where the uccident occurred was bro- 
ken and in an unsafeand dangerous condition gener- 
ally, and had so remained for a sufficient length of 
time before the accident to put the authorities of the 
city on their guard, and allowed them to have repaired 
the same had they used proper diligence, or if the 
proper officers of the city knew that the condition of 
the walk at that point was such that from its broken 
condition such an accident was liable to happen upon 
it at any moment, and that they had this knowledge a 
sufficient length of time before the accident to have 
enabled the city, by the use of reasonable diligence, to 
repair it before the accident occurred, then the de- 
fendant is chargeable with neglect, if it neglected to 
repair, without bringing home to the authorities act- 
ual knowledge of the weakness or looseness of that 
particular board which happened to occasion an in- 
jury.” I think this instruction was correct. It is 
contended that there was no evidence that any alder- 
man of the city or the street commissioner had any 
actual notice that any plank in the walk was broken 
80 that when one end was stepped upon it would go 
down, nor any evidence tending to show that the de- 
fect, if any existed,in this particular plank which 
caused the plaintiff's fall, was so noticeable as to war- 
rant a submission to the jury of the question of con- 
structive notice as to the condition of this particular 
plank. This is undoubtedly true, but there was evi- 
dence tending to prove actual notice of the broken and 
unsafe condition of this piece of sidewalk to one of the 
aldermen and to the street commissioner, and also evi- 
dence tending to show that planks were loose in this 
walk that would go down orup when stepped upon for 
some time before the plaintiff was hurt. Theevidence 
shows that this walk was built by one Heaton. It was 
not ordered to be built by the city. It was built of 
inch boards, five feet four inches wide, and resting 
upon stringers. After it was built people were in the 
habit of driving over it, and this caused the walk to be 
more or less broken and torn up. There was a fence 
put up and wire to keep teams from going across, but 
this railing was broken down. There were more or less 
holes and broken boards in the walk, and one witness 
testified that he was in the habit of picking up the 
broken boards and throwing them out of the walk. It 
was plainly the duty of the city to keep this walk in 
repair, and being in the condition that it was, and 
teams being permitted to drive over it, the city, if it 
had notice through its proper officers of its general 
condition, and neglected to take proper means to keep 
teams from going overit, would be responsible for in- 
juries caused by a broken plank, if it had no knowl- 
edge that such particular plank was broken. Mich. 
Sup. Ct., June 10, 1892. Fuller v. Mayor, etc., of City 
of Jackson. Opinion by Morse, C. J. 


RAILROADS — LEASE OF FRANCHISE — EQUITY.—(1) 
Where a corporate excess of power tends to the public 
injury, or to defeat public policy, it may be restrained 
in equity at the suit of the attorney-general. In Attor- 
ney-General v. Delaware & B. B. R. Co., 27 N. J. Eq. 
631, 635, in pronouncing the opinion of the Court of 
Errors and Appeals, Mr. Justice Dixon said: ‘In 
equity, asin the Jaw court, the attorney-general has 
the right, in cases where the property of the sovereign 
or the interests of the public are directly concerned, to 
institute suit by what may be called ‘civil informa- 
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tion,’ for their protection. The State is not left with- 
out redress in its own courts, because no private citi- 
zen chooses to encounter the difficulty of defending it, 
but has appointed this high public officer, on whom it 
has cast the responsibility, and to whom therefore it 
has given the right of appearing in its behalf and in- 
voking the judgment of the court on such questions of 
public moment.” Prof. Pomeroy, in section 1093 of 
his work on Equity Jurisprudence, states the rule in 
this language: ‘‘ When the managing body are doing 
or are about to do, an ultra vires act of such a nature 
as to produce public mischief, the attorney-general, 
as the representative of the people and of the govern- 
ment, may maintain an equitable suit for preventive 
relief.” It appears that the attorney-general has the 
election in his discretion whether, in case of excess of 
corporate powers, he will proceed at law to forfeit the 
charter and franchises, or apply in equity for a re- 
straint of theexcess. Both tribunals are open to him. 
The right of appeal to equity does not depend upon 
the inadequacy of the legal remedy. This subject is 
stated by Chief Justice Ryan in Attorney-General v. 
Railroad Cos., 35 Wis. 524, in this way: ‘‘The equita- 
ble jurisdiction precludes the objection that there is 
an adequate remedy at law, It admitsthe remedy at 
law, but administers its own remedy in preference, 
when the State seeks it in preference. It seems to pro- 
ceed on the presumption that it may better serve the 
public interest to restrain a corporation than to per- 
mit it by penal remedies or to forfeit its charter, and 
that in that view the proper officersof the State should 





have an election of remedies. And we may as well say 

in this connection that the jurisdiction to entertain 
these informations is wholly independent of an ade- | 
quate remedy at law, and that were that otherwise we 
could not consider the information in the nature of a | 
quo warranto, pending in this court against these de- | 
fendants, as an adequate remedy at law, which could 

be a substitute for or bar to the injunction asked. 
Judgments of ouster on those informations might not | 
ouly be of far more grave consequence to the defend- | 
ants, but might be far less beneficial to the State, and | 
less accordant with its policy, and altogether less equi- 

table and proper, than the injunction sought to re- 

strain the defendants from doing what is alleged to | 
work a forfeiture of their charters.’’ There has been 
some disagreement among the cases as to whether an 
injunction will issue at the instance of the attorney- 
general to restrain every excess of corporate power, or 
whether, before it issues, actual threatened injury 
must be manifest. The argument which sustains the 
first class of cases is that every excess of corporate 
power violates the contract with government, and 
thereby invades public and governmental rights. The 
law deems such invasion to bea public injury. An 
apt illustration is to be found in the case of ‘Thomas vy. 
Railroad Co., 101 U. 8. 71, where there was an unau- 
thorized lease of arailroad. The Supreme Court of 
the United States there held that the franchises and 
powers granted to a railway company are designed to 
be exercised by it for the public good, and this pur- 
pose enters into the consideration for the grant. Any 
contract therefore by which the corporation disables 
itself to perform those duties to the public, or at- 
tempts to absolve itself from their obligation, without 
the consent of the State, is a violation of its contract 
with the State, and tends to the publicinjury. The 
argument to sustain the other class of cases is that a 
court of equity should not move upon a mere legal in- | 
tendment, but should be satisfied of 2 real, substantial 

public injury, which demands the writ of injunction | 
in the due protection of the public. Inthe use at least 
of a preliminary injunction, the latter class of cases 
appears to be the better founded in fitness and reason, 
for if there be no present emergency to be met, why 
may not the injunction be reserved until the final | 





hearing? The authorities upon this subject are nu- 
merous. The following among them appear to me to 
best exhibit the coutrariety of opinion that I have 
stated: Green’s Brice’s Ultra Vires (2d ed.), 708; At- 
torney-General v. Shrewsbury Bridge Co., 21 Ch. Div. 
752; Attorney-General v. Cockermouth Local Board, 
L. R., 18 Eq. Cas. 172; Attorney-General v. Great 
Bastern Ry. Co., 11 Ch. Div. 449; Attorney-General v. 
Great Northern Ry. Co., 1 Drew. & S. 154; 6 Jur. (N. 
S.) 1006; Attorney-General v. Railroad Cos., 35 Wis. 
525. The last-cited case collects almost all the author- 
ities upon this subject. (2) A railroad company of 
this State leased its franchises and roads to a railway 
corporation of another State. The lease was not only 
unauthorized, but was expressly forbidden by law. Its 
effect was to combine coal producers and carriers, and 
to partially destroy competition in the production and 
sale of anthracite coal, a staple commodity of the State. 
Held to be a corporate excess of power, which tends to 
monopoly and the public injury. But the exhibition 
of the tendency of the lease in question to public in- 
jury does not rest alone upon mere legal intendment, 
and J may here apply the rule, with the limitation in- 
corporated in it, that the tendency to public injury 
must in fact appear. There are peculiar features in 
the transaction now considered that evince a public 
danger much more serious than appears in the mere 
transfer of corporate duties to performance by a for- 
eign corporation. The real lessor and lessee here are 
extensive producers and carriers of anthracite coal. 
They constitute two of the six great anthracite coal 
carriers from the coal regions of Pennsylvania to this 
and adjoining States. It is disclosed that the real 
lessee has secured a lease of the Lehigh Valley Railroad 
Company, and that thereby, and by the lease in ques- 
tion, it controls three of the six great coal carriers re- 
ferred to, and also that the alliance thus formed now 
controls, through the instrumentality of coal compa- 
nies, the capital stock of which these combined car- 
riers own more than one-half of all the anthracite coal 
fields in Pennsylvania. Moreover, as an indication of 
the tendency of the combination, the attorney-general 
presents a report by the lessor defendant to its stock- 
holders, in which it congratulates them upon an alli- 
ance which, with the co-operation of other large 
coal producing companies, will insure them “ greater 
uniformity in prices of coal,’’ and the ‘‘avoidance of 
needless and expensive competition between produc- 
ers.”’ Heurges that, in substance, this report declares 
the reaching out toa monopoly which will work ines- 
timable disaster to the people of this State. Andasa 
further evidence that monopoly is in view, he points 
also to an admission by the president of the Philadel- 
phia and Reading Railroad Company that the lease 
complained of will possibly facilitate the co-operation 
of other coal producers, and in itself undoubtedly af- 
fect prices of coal insome localities. The proofs show 
that there are localities in this State which formerly 
had the advantage of competition between these allied 
roads, but now are subject to the monopoly which this 
lease affords. It is true, co-operation of the remaining 
coal roads, which is necessary toa complete monopoly, 
has not yet been secured. By this lease ouly one com- 
petitor is silenced, and only a little more than one-half 
of the entire coal region is controlled. It is only the 
second step inthe direction of monopoly, the first be- 
ing the lease of the Lehigh Valley railroad. It is to be 
remembered however that the attorney-general may 
have his injunction when the ultra vires act tends or is 
of a nature to produce public injury. He is not re- 
quired to wait until all the monopoly possible is cre- 
ated, or until all the injury possible is in process of in- 





| fliction. The present situation may be justly regarded 


as Vice-Chancellor Kindersley considered that which 
was presented to him in Attorney-General v. Great 
Northern Ry. Co., supra, where the ultra vires act was 
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the mere dealing in coal by a railway company. 
comments upon it as follows: ‘Mr. Rolt argued well, 
but there is no danger of monopoly, because even if 
you were to suppose that this company got the entire 
command of all the coal which comes down that line 
from the inland districts and the northern part of Eng- 
land, thatis not monopoly. There is all the coal that 
comes from the northwestern district, the Lancashire 
district, and all the coal from the Welsh district, Bris- 
tol coal and soon, and there is nomonopoly. But fol- 
low that. out, and suppose this company has got the 
command of all the coai on its line, and from that part 
of the country from which it starts, and suppose that 
the London and Northwestern has got the control of 
all the Lancashire and northwestern coal country, and 
suppose the Great Western has got the command of 
all the Welsh and Bristol coal fields, you have got then 
the whole traffic in coal which is to supply the metrop- 
olis and the country in the hands of three companies. 


| 
He | 


Are not the interests of the public most deeply con- | 


cerned in preventing that? Is it not obvious that the 
interests of the public must suflerif that state of things 
is allowed to arise? 
doing may just as well be done by each of the other 
companies I have mentioned, and the result would be 
in effect, not a monopoly of one company, but a mon- 
opoly of three, or four, or five companies, and a 
monopoly most prejudicial.”” But the auswers deny 
that either the Philadelphia and Reading Company or 
the Central Company own any coal lands, or produce 
or dealin coal. Thatis true, but at the same time it 
is admitted that the Philadelphia and Reading Com- 
pany owns a majority of the capital stock of the Read- 
ing Coal and Iron Company, and that the Central Com- 
pany owns the majority of the capital stock in the 
Lehigh and Wilkesbarre Coal Company, and that these 
two companies Own or possess the coal land referred 
to as belonging to their owners. What is this but dis- 
guise and evasion? Whatever may be the nominal 
ownership or the legal title, for the substantial pur- 
poses of the injury apprehended and the attorney-gen- 
eral’s complaint the railroad companies stand as the 
owners of the coal lands in this court. That the fic- 
tion which excuses the denials of the answers is mere 
form is emphasized by the language of the president 
of the Philadelphia and Reading Company when, in 
one of bis reports to its stockholders, he speaks of 
competitors, and adds: ‘* Who, with yourselves, are 
engaged in producing a commodity far in excess of the 
demand of the markets, but the proportion of business 
allotted to this company in years past, when its finan- 
cial straits and laok of facilities did not permit it to 
mine and distribute its proportion of the increased ton- 
nage,”’ etc., and when he refers to the Port Reading 
railway as supplying the means of putting the product 
of “ your mines” upon the market, and when he re- 
ports to the same stockholders in this language: ‘ It 
will not do to expect immediate returns for ‘ your 
large holdings of unproductive coal lands.’ These, in 
good time will reach a value equal to the entire capital 
debt of your company. But what is needed now is 
the practical development of so much of these lands as 
are needed to supply the demand for anthracite coal.”’ 
And also by the report of the president of the Central 
Railroad Company to its stockholders, to which I have 
already referred, in which he says: ‘It is fair to ex- 
pect, as the further results of this alliance, with the 
co-operation of other large coal-producing companies, 
greater uniformity in the price of coal,’ ete. So also 
the testimony of the president of the Philadelphia and 
Reading Company abounds in admissions of railroad 
ownership of the coal lands. The answers are literally 
true, but their denials in this respect, without expla- 
nation, and in the faceof the facts adverted to, savor 
of anevasion which disentitles them to that force 
which is usually accorded to the denials of responsive 





And yet what this company is | 








answers upon such apreliminary hearing as this. Here 
then we have great coal dealers, complaining that they 
are not sufficiently paid forthe produce of their mines, 
combining so that already they control more than one- 
half of the coal fields upon which this State depends 
for fuel, and looking to the co-operation of the remain- 
ing anthracite coal producers to effect a change in the 
price of their output, so that they may have more sat- 
isfactory returns from their investment. To say that 
these conditions do not tend to a disastrous monopoly 
in coal would be an insult to intelligence. — [tis possi 
ble tbat such a monopoly may be used, as the defend- 
aunts suggest, to introduce economies, and cheapen 
coal, but it does violence to our knowledge of human 
nature to expect such a result. Upon such a possibility 
I quote again the language of Vice-Chancellor Kinders- 
ley in the Case of the Great Northern Railway Co. He 
says: ‘“‘Itis said: Well, but according to the state- 
ment of the bill and affidavits, so far from that being 
prejudicial to the public, it is most beneficial. For see 
what is the result; coal is made cheaper. Yes, coal is 
made cheaper temporarily; but are we to suppose that 
this company, or any company —for I confess I have no 
faith in the morality of any joint-stock company— 
that this company, or any other company—especially 
this company, which has contrived such a cunning de- 
vice to conceal its proceedings—will merely consider 
the interests of the public, aud supply the public with 
cheap coal?) What is the object of a joint-stock com- 
pany? To make as much money as possible to divide 
among shareholders. The result, if this proceeding 
goes on, with this company and other companies, must 
be most grievously to the detriment of the public.” 
Treating this same suggestion, in State v. Standard 
Oil Co. (Ohio), 30 N. E. Rep. 279, Jadge Minshall says: 
“Tt may be true that it has improved the quality and 
cheapened the cost of petroleum and its products to 
the consumer. But such is not one of the usual or 
general results of a monopoly, and it is the policy of 
the law to regard not what may but what usually hap- 
peus. Experience shows that it is not wise to trust 
human cupidity where it has the opportunity to ag- 
grandize itself at the expense of others. The claim of 
having cheapened the price to the conusumer is the 
usual pretext on which monopolies of this kind are de- 
fended, and is well answered in Richardson v. Buhl, 
77 Mich. 632. After commenting on the tendency of 
the combination knownas the * Diamond Match Com- 
pany’ to prevent fair competition and to control 
prices, Champlin, J., said: ‘It is no answer to say 
that this monopoly has in fact reduced the price of 
friction matches. That policy may have been neces- 
sary to crush competition. ‘The fact exists that it rests 
in the discretion of this company, at any time, to raise 
the price to an exorbitant degree.’’’ The commodity 
in which these companies deal is a necessary of life in 
this State. It isthe principal fuel of its homes and 
factories. The slightest increase in its price is felt by 
a population of handreds of thousands of persons, for 
their necessity compels them to pay that increase, If 
once a complete monopoly be established by the de- 
struction of competition, whether that be through 
lease or by co-operation, the promoters of it and sharers 


| in it may have whatever price their cupidity suggests. 


The disaster which will follow cannot be measured. It 
will permeate the entire community— furnaces, forges, 
factories and homes—leaving in its trail murmurs of 
discontent witha government which will tolerate it, 
and all the other evil effects of oppression. © Enough 
has been said to exhibit that the ultra vires act com- 
plained of portends the greatest danger to the public 
welfare, and that the case is clearly one in which the 
attorney-general may and should ask the assistance of 
this court. N. J. Ct. Ch., Aug. 25,1892. Stockton, 
Attorney-General, v. Central R. Co. of New Jersey. 
Opinion by McGill, Ch. 
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MY SHINGLE REDIVIVUS.* 





Old Shingle, go up once again! 
We must enter, with confident show, 
The struggle of business and men 
Which we hid from a decade ago. 


In our absence law lore has increased, 
And the Code has quadrupled its size; 
On the battle of books at the least 
We will fasten our ears and our eyes. 


Old clients are under the sod, 
Few judges or lawyers we know, 
And lonesomely now must we plod 
*Mid a people that never knew Jo. 
Our learning perhaps has grown dusty, 
Needing use to apply it with ease, 
But we hope not to prove over-rusty 
In practical vesting of fees. 
Let us plead and demur and petition, 
File bills of discovery such 
As Columbus, with dreamy ambition, 
On posterity drew over-much. 
Let the mercantile public show cause 
Why at once they should not reimburse 
The very perceptible loss 
We've sustained in our personal purse. 
We demand the mesine profits and rents 
Accruing in ten years’ vacation; 
There can be no substantial defense 
On the part of the derelict Nation. 


Let us issue a summons in trover, 
And sundry new papers impound; 

The world, like a recreant lover, 
Must answer in damages sound. 


So go up, ancient friend, on the wall! 
It is wrong to solicit a suit, 

But we'll blush not whenever your call 
Shall bear us material fruit. 


Your glittering beauty, old friend, 
In wind and in rain has declined; 
But your countenance if you will lend, 
To business again I'm resigned. 
IRVING BROWNE, 

16 Court St., Buffalo, N. Y. 
sconsbemibeascalceiamaniads 
CORRESPONDENCE. 

SPARROWS. 
Editor of the Albany Law Journal: 

“ If we were to draw the line (odious but necessary 
phrase), we should feel inclined to draw it at sparrows, 
those little bullies and pirates of the feathered kind. 

* Butin regard to mere wanton destruction of ani- 
mals there cannot be any just opposition of opinion, 
as for example pigeon-shooting. Marksmen can just 
as well practice on glass balls, or if they must have 
birds let them ensnare the predatory crow.” Alb. L. 
J., Oct. 8, 1892. 

The much-abused crow isa good scavenger, and what 
is more he destroys an amount of grubs and worms 
that would do far more injury to the crops than he 
does himself. And then he wouldn’t “get up” froma 
“trap” worth a cent. But the sparrow will, and 
sportsmen who have tried it tell me that the sparrow 
is just as good for trap shooting as the (now extinct) 
pigeon was. So ause has at last been found for the 
much-abused little sparrow, and if the sportsmen gen- 
erally will only ‘‘ get onto it” they may as thoroughly 
extinguish the sparrow as they have the beautiful and 
savory wild pigeon, and at the same time gratify the 
innate love of killing something which shooting at 
glass balls will never do. 





* See 41 Alb. L. J. 467. 





Speaking of sparrows, how is this statute (which I 
believe still remains on the statute book) for a speci- 
men of legislating at a mark; that is, of shooting so as 
to hit the desired object, without thought of what else 
the shot may strike? 

Laws of New York, 1887, chapter 641: ‘ The English 
or European house sparrow (passer domesticus) is not 
included among the birds protected by this act ”’ (viz., 
chapter 427 of 1886, for the preservation of song and 
wild birds). 

So far so good, but the section continues: ‘ And it 
shall be considered a misdemeanor to intentionally 
give food or shelter to the same.’’ 

Now compare this with the following provisions of 
the Criminal Code: 

Sec. 16. The following persons are liable to punish- 
ment within the State: 1. A person who commits 
within the State any crime in whole or in part. 

See. 17. A person is presumed to be responsible for 
his acts. The burden of proving that he is irresponsi- 
ble is upou the accused person except as otherwise pre- 
scribed in this Code. 

Sec. 18. A child under the age of seven years is not 
capable of committing crime. 

Sec. 19. A child of the age of seven years, and under 
the age of twelve years, is presumed to be incapable of 
crime, but the presumption may be removed by proof 
that he had sufficient capacity, ete. 

Sec. 15. A person convicted of a crime declared to 
be a misdemeanor, for which no other punishment is 
specially prescribed by this Code, or by any other stat- 
utory provision in force at the time of the conviction 
and sentence, is punishable by imprisonment in a pen- 
itentiary or county jail for not more than one year, or 
by fine of not more than $500, or by both. 

Sec. 701. Where a person under the age of sixteen 
years is convicted of crime, the trial court may, in- 
stead of sentencing him to imprisonment ina State 
prison or ina penitentiary, direct him to be confined 
in a house of refuge under the provisions of the statute 
relating thereto. 

It follows from the above that if your twelve-year- 
old daughter (I do not know, but hope you have one) 
should, on a winter morning, scatter some crumbs to 
the sparrows that chirp around the door she would be 
guilty of a misdemeanor, and liable to be punished by 
imprisonment for not more than one year, or a fine of 
not more than 8500, or both, unless the court should 
see fit to send her to a house of refuge. It may be said 
that no court would everenforce the law. Very true, 
but is that wholesome legislation the only apology for 
which is that it will never be enforced ? 

R. L. B. 

BUFFALO, Oct. 17, 1892. 

TENANCY BY THE ENTIRETY. 
Editor of the Albuny Law Journal: 

A conveyance of real estate is made to husband and 
wife and other heirs without any designation of the 
character of their tenancy. 

A judgment is obtained against the husband. His 
interest in the land is sold and a sherifl’s deed is given 
to the purchaser. 

What sort of a title does the purchaser get? Has the 
Court of Appeals of this State ever decided this pre- 
cise question? 

B. 

RocuesTer, Oct. 17, 1892. 

| We are not aware that this question has been 
settled in this State. The Court of Appeals, in Ber- 


tles v. Nunan, 92 N. Y. 152; 8. C., 44 Am. Rep. 361, 
held that tenancy by entirety still exists in this 
State in spite of the Married Women’s Acts. It 
has been held in some States that the husband’s in- 
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terest may not be sold on execution against him. 
Hulett v. Inlow, 57 Ind. 412; 8. C., 26 Am. Rep. 64; 
McCurdy v. Canning, 64 Penn. St., and this is Mr. 
Rorer’s opinion (Rorer Jud. Sales). But the oppo- 
site has been held. Beach v. Hollister, 3 Hun, 519; 
Bennett v. Child, 19 Wis. 362, and this is the view 
taken by Mr. Freeman (Co-Tenancy), and to this 
opinion we incline. See Austin Abbott’s note, 24 
Abb. N, C, 229,—Eb. | 


— 





NEW BOOKS AND NEW EDITIONS. 
CHAPMAN'S MEDICAL JURISPRUDENCE AND 
TOXICOLOGY. 

This isa manual of some two hundred and fifty 
pages, by Dr. Henry C. Chapman of Philadelphia, and 
published by W. B. Saunders, Philadelphia. It has 
excellent illustrations. It is well adapted to the use 
of students, althongh it might well have been ex- 
panded. Forexample, in the chapter on malpractice 
it would have been wise to remark on the inconsistent 
decisions on the vexed question of the criminal liabil- 
ity ofa physician for a death caused by his gross ignor- 
ance. It would also have been well to put the word 
“ignorance” in the index. The ignorant quack is 
safer in lowa than in Arkansas or Massachusetts. On 
the whole the book may be safely recommended. 


CHAPLIN ON WILLS. 


This treatise, by Mr. Stewart Chaplin, professor in 
the Metropolis Law School, in the city of New York, 
and published by Baker, Voorhis & Co., of New York, 
is designed for the use of law students. [t consists of 
cases and statements of cases, with comments, and 
considerable original and excellent treatment of the 
questions arising from the topic. It isin line with the 
class of treatises, becoming so frequent and necessary 
in law-school instruction, to afford pupils access to 
cases, with a moderate amount of commentary. Con- 
sidering the vast ocean of cases to be chosen from, it 
seems that the comparatively few dipper-fulls have 
been judiciously selected, and the commentary is ex- 
ceedingly good and succinct. All this isin the mod- 
erate compass of about five hundred pages. The chap- 
ter on revocation and republication is alone worth the 
price of the book, even to a practitioner. 


—.__—_—— 


NOTES. 

HE Bombay High Court recently sent back a record 
to the district whence it came, with an order 
that a fair transcript be made of the illegible hand- 
writing of the magistrate. We wonder that some such 
steps are not more frequently taken. A lesson is sorely 
needed by many officers who appear to think that 
their lofty position relieves them from the obligation 
of writing a legible hand. This is so utterly selfish. 
Perhaps five minutes’ time is saved by scribbling in 
haste the deposition of a witness, but hours are wasted 
by clerks and copyists and by the Appellate Court in 
the endeavor to decipher the scrawl. It may cause a 
failure of justice. We remember a deposition which 
contained the following remarkable passage: “ My 
cow has now upper garments which my calf has spilt. 
My uncle smoked each day for all his life.”” The de- 
position was sent back to the magistrate who had writ- 
ten it, and he explained that the passage was: ‘‘ The 
plaintiff was not at all present when the cart was up- 





set. The plaintiff walked that day and did not drive.” 
Suppose that application were made for sanction to 
prosecute for perjury and the only record of the evi- 
dence was a hieroglyph such as that was.-—/ndian 
Jurist. 


A correspondent sends us the following curiosities: 

In the statement of facts in Townsend v. Bogart, 5 
Redf. 93, 95, a proceeding involving the question of tes- 
tamentary capacity, the reporter says: ‘Testatrix 
“was not of vigorous health, was afflicted with stam- 
mering, and had a sister in an insane asylum and an- 
other sister in Milwaukee.’’ This seems hard on Mil- 
waukee. 

“Weare now asked to review the case upon an assign- 
ment of only one hundred and three errors.”’ Opinion 
of Holt, J., in Fee v. Taylor, 83 Ky. 259 (261). 

In 45 Albany Law Journal, 546, the editor speaks of 
“excavation and amendment of statute.’’ This must 
mean repealing the enacting clause. 

In Stucky v. Stucky, 1 Hill Eq. (S. C.) 308, the testa- 
tor was evidently very tired. He disposes in his will 
of “all the rest of my property that is not above 
mentioned, such as horses, cattle, hogs, sheep, geese, 
beds, crop and other articles too tedious to men- 
tion.” 


A very young judge, the newly-made common ser- 
jeant, has adopted a principle of punishment from 
which many experienced judges have shrunk. In sen- 
tencing Sir Gilbert Campbell for his share in the 
‘literary frauds,’’ which were the subject-matter of 
aseven days’ trial at the Old Bailey, Sir Forrest Ful- 
ton is reported to have said: ‘“ [t was asad thing to 
see a man with an honorable name—a baronet third in 
descent, and one who had served his country—in the 
position in which he stood.”” There is no objection to 
this, although a baronet only *‘ third in descent ” is not 
a very ancient sprig of aristocracy. “ It was necessary 
to pass 2 more severe sentence than if he were not Sir 
Gilbert Campbell.” That is the statement without 
the reason. And the Times takes it boldly and says: 
“The common serjeant laid down the not unwhole- 
some rule that a baronet and the possessor of an hon- 
ored name must be punished more severely than a 
humbler offender.’’ Now in the abstract this is a most 
unwholesome principle; nay, more, it is obnoxious to 
that grand fundamental rule that all men are equal be- 
fore the law. Is it made any better by the common 
serjeant’s reason? In sentencing the head of the con- 
spiracy, Morgan, he stated: ‘The great number of 
companies which had been palmed off on the publie in 
late years had become a serious national danger.’’ This 
is an exaggeration, but accept itand couple it with the 
reason of the sentence on Sir Gilbert Campbell—*‘ be- 
cause men of good birth‘and position must be deterred 
from lending themselves to these shameful companies 
which were so constantly palmed off on the public.” 
All which means, if a judge’s reasons mean any thing, 
that Sir Gilbert, being a culprit, must be punished se- 
verely (1) because he is a baronet third in descent; (2) 
because bogus-company promoting has become a seri- 
ous national danger; (5) because un example must be 
set to men of good birth and position in the future. 
Unhappy scapegoat! How much of the eighteen 
months’ hard labor was for the baronet third in de- 
scent, how much for the national danger, how much 
for the future men of good birth and position? We 
have always heard judges say that good birth and so- 
cial position made degrading punishment the more 
terrible. To a baronet third in descent who had served 
his country this sentence may mean torture, whilst to 
the ‘“‘humbler offender’ it might be child’s play. We 
trust this sentence was not affected by the culpable 
leniency of the last sentence of the late common ser- 
jeant.—London Law Times. 
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YINCE the Columbus craze took possession of 
S these United States — we limit it to the United 
States because no other part of the Western conti- 
nent seems to take any pride or interest in Colum- 
bus — we have had to procure an additional waste- 
basket, and a very large one. Our original waste- 
basket was small, because nearly all was grist that 
came to our mill, lawyers so very seldom writing, or 
at least sending us any thing not worthy of per- 
petuation in these pages. But now the managers 
of the great Chicago enterprise manage to keep one 
ample basket well filled almost every day with every 
sort of prospectuses, circulars, invitations, announce- 
ments, ete. It seems a pity not to be able to derive 
any material for current comment out of all this 
good paper and print, and for some weeks we have 
been trying industriously to ring in the somewhat 
familiar name and well-established fame of Colum- 
bus in a way appropriate to a law journal. The 
nearest we can come to it is to reconsider the case 
of Hampden v. Walsh, 1Q. B. Div. 189, which as our 
readers will not recollect was an action against a 
stakeholder to recover the sum of £500 deposited 
with him on a wager that Mr, Alfred Wallace, F. R 

3., could not prove that the earth is round and 
revolves. The money was originally deposited on a 
general challenge and defiance of ‘all the philoso- 
phers, divines and scientific professors in the 
United Kingdom to prove the rotundity and revolu- 
tion of the world from Scripture, from reason or from 
fact,” and he promised to consider himself confuted 
if anybody could ‘exhibit to the satisfaction of any 
intelligent referee a convex railway, canal or lake.” 
Wallace aforesaid accepted the challenge and put 
up his money. It was finally left to Walsh, the de- 
fendant himself, and he decided in favor of rotund- 
ity and revolution. Then Hampden declined to be 
content unless Walsh would point out ‘‘the par- 
ticular spot where the incline begins.” Walsh 
probably having in his youth unsuccessfully chased 
a rainbow or tried to get ahead of the moon, re- 
fused to subject himself to the useless fatigue in 
trying to find that spot, and so Hampden notified 
him to give up his stake to him. The court simply 
held that Walsh must comply, thus refusing to avail 
themselves of a great opportunity to amuse them- 
selves and the readers of law reports at the expense 
of the simple plaintiff. Imagine what our great 
geographical scholar, Chief Justice Daly, would 
have done on such provocation! We have some- 
times been crossed by a painful suspicion that some 
of the judges were not sound on rotundity and 
revolution. Undoubtedly there are people now-a- 


G.S 


days who disbelieve in these characteristics of the 
earth, but are ashamed to confess it. 


Voi. 46 — No. 19. 


These feat- 





ures would seem however to be cardinal articles in 
the cosmic faith of Englishmen, who are accus- 
tomed to boast that the sun never sets on England’s 
geographical property. Did Columbus himself be- 
lieve in rotundity and revolution? It may well be 
doubted that he did, for even if the earth were flat 
and fixed, there might still be other lands beyond 
eyesight in the West. But Columbus was one of 
those who have ‘‘turned the world upside down.” 
Now we are about to make a valuable suggestion to 
the Chicago managers: Let them import Hampden, 
with Wallace or some other F. R. G. §., and ‘‘ hang 
up a purse” for him who shall aemonstrate, to the 
satisfaction of Chief Justice Daly, by experiment 
upon Lake Michigan, that the earth is round and 
revolves, or the converse. This will attract great 
crowds, and that is all that Chicago wishes. It is a 
great pity that Chicago did not exist in Columbus’ 
time. Of course he could not have seen it at the 
distance of four thousand miles, but he could easily 
have heard it. 


We clip the following from a recent newspaper: 
‘*The most acute case of ‘strict construction’ we 
have noted in many years occurred in Chicago re- 
cently. Mr. Gunning, president of an advertising 
company, was arrested by Captain Porter of the 
United States Secret Service, for counterfeiting a 
$20 treasury note. This counterfeit consisted of 
an imitation of the note four feet long by two and a 
half wide, painted on a bill-board. The captain 
warned a clerk at the company’s office that the sign 
was a violation of section 3708, etc., of the United 
States Revised Statutes, but the clerk thought it 
was all a joke and said nothing about it. The next 
thing the unfortunate Gunning knew he was under 
arrest as a counterfeiter.” This does not seem so 
much a case of ‘‘strict construction” as of strict 
legislation, for the act in question clearly comes 
within the statute, which is as follows: ‘It shall 
not be lawful to design, engrave, print or in any 
manner make or execute, or to utter, issue, distrib- 
ute, circulate or use, any business or professional 
card, notice, placard, circular, hind bill or advertise- 
ment in the likeness or similitude of any bond, cer- 
tificate of indebtedness, certificate of deposit, cou- 
pon, United States note, treasury note, fractional 
note or other obligation or security of the United 
States which has been or may be issued under or 
authorized by any act of Congress heretofore passed, 
or which may hereafter be passed; or to write, 
print or otherwise impress upon any such instru- 
ment, obligation or security, any business or pro- 
fessional card, notice or advertisement, or any notice 
or advertisement of any matter or thing whatever.” 
Assuming that the painting of the note on the bill- 
board was an advertisement of Gunning’s business, 
the act was clearly within the prohibition, and we 
assume that such was the case. If however the 
painting was merely a literal reproduction of the 
treasury note, it may be questionable whether it 
comes within the act, although connected with an 
advertisement. The act is aimed at advertisements, 
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etc., using the form, words and appearance of the 
note. The newpaper item is not altogether clear on 
this point, but probably the advertisement was con- 
tained within the imitation of the note. It will not 
do to ‘‘monkey ” with ‘‘ Uncle Sam.” 


Some one has sent to this journal a full account 
of the trial of Lieut. Hetherington, U. S. N., for 
shooting George Gower Robinson, which took 
place in the court of the United States consulate- 
general, at Yokohama, last spring. The dead man 
had seduced the wife of the defendant, and he took 
the law into his own hands, or rather acted with- 
out law, human or divine, and killed the seducer. 
His own story was that he meant simply to chastise 
Gower with Gower’s own whip as he was riding, 
but finding he was getting away, lost self-con- 
trol and shot him with a revolver. But he had 
the revolver in his hand from the first of the at- 
tack. It would perhaps have been unjust to find 
murder in the circumstances, but a clearer case of 
manslaughter was never presented. There was no 
serious pretense of insanity. One might expect an 
acquittal from a jury in such a case, but a better re- 
gard for law, justice and public decency might 
have been expected from a court composed of the 


United States consul-general and his four associ- 
ates. The consul-general’s conclusion was as fol- 


lows: ‘“‘I cannot conceive how any man, under the 
same circumstances, could have maintained his self- 
control on meeting the cause of his sorrow that day. 
Therefore I think he should not be convicted of 
murder or any other crime. * * * Ido find that 
the defendant had such provocation that under the 
pressure of grievances his mind had been strained 
to such an extent that he was not responsible for his 
actions at the moment the fatal shot was fired.” 
In short, the man was so angry that he lost self- 
control and killed his unresisting, fleeing victim in 
the heat of passion. The judgment is a disgrace to 
the administration of Federal criminal justice, and 
the consul-general has earned the unenviable dis- 
tinction of being the first judicial officer to disre- 
gard the indisputable law of such cases. In our 
opinion he ought to be removed from office. But 
perhaps this is expecting too much of civilization. 

The Portland Oregonian newspaper ingeniously 
tries to palliate the gross abuse of law in this coun- 
try, by which there have been three hundred and 
twenty-eight thousand divorces in twenty years, by 
the allegation —- whether correct or not we do not 
know — that there were sixteen times as many mar- 
riages during the same period. It also alleges that 
ninety per cent of the divorces were granted to 
women, but this we believe is an exaggeration; our 
recollection is that the percentage was about seventy. 
The Oregonian soothes itself with the assertion that 
probably the divorces were not more numerous than 
the golden weddings during the same period, which 
is ridiculous; and that certainly they were not 
more numerous than the silver weddings, which is 
probably a great exaggeration. If anybody believes 


55 


that in twenty years there were three hundred and 
twenty-eight thousand instances where people had 
lived together in wedlock fifty years, or even twenty- 
five years, his imagination is more elastic than ours, 
We doubt that the divorces were equalled by the 
‘tin weddings” of ten years’ duration. But sup- 
pose the Oregonian is right in its figures. Its argu- 
ment is of a piece with the contention that it is not 
so very wrong to commit murder because murders 
are extremely infrequent in comparison with the 
number of those who do not come to a homicidal 
end; or that intemperance is not so much to be 
deprecated as is usually urged, because the drunk- 
ards are in so great a minority. Nor do we ap- 
preciate the force of the Oregonian’s further argu- 
ment that it costs considerable money to get a di- 
vorce and comparatively little to get married, 
What has that to do with the glaring fact of three 
hundred and twenty-eight thousand divorces in 
twenty years? The argument itself is disputable. 
If the Oregonian is speaking simply of the matter of 
the comparative cost of fees in the two cases it 
may be right, for men generally are more liberal 
toward the lawyer than toward the clergyman, 
But this is not the whole case. Considering wed- 
ding garments, wedding festivities and wedding 
journeys, marriage is by far more expensive than 
divorce. The one grain of sense in the Oregonian’s 
article is its argument that there are a vast number 
of “improper marriages,” and that reform should 
begin at that end, That is sound. It is better and 
easier to sift the seed before sowing than to root 
But we do not advocate 
It is better to make 


out the growing tares. 
making marriage difficult. 
divorce difficult. 


It seems that the Boston Globe is trying to catch 
up with the New York World in general depravity. 
But astern chase is a long chase. The Globe's base 
and baseless attack on Lizzie Borden has subjected 
it to universal indignation, and its apology made as 
soon as the libel had answered its main purpose of 
selling the paper is a very insufficient atonement. 
If such things are not contempt of court, they 
ought to be made so. It seems almost a pity that 
this unfortunate young woman not a stout 
brother, who through the medium of a tough horse- 
whip could administer a wholesome punishment to 
the perpetrators of such a shameful and remediless 
wrong. It is high time that newspaper people 
should learn that they are not detectives for ‘‘ what 
there is in it,” under the pious pretense of promot- 
ing the cause of public justice. If the Globe's story 
had been true its publication could not have done any 
good, 


has 


The Irish Times says: ‘‘The Canadians are the 
first English-speaking peoples to enact and possess 
such a code,” that is, a criminal code ‘utterly 
freed from technicalities, obscurities and other de- 
fects which experience has disclosed.’ Guess not. 
The New York Code of Criminal Procedure and Penal 





Code answer this description, and the former has 
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been in force eleven years and the latter ten years. 
If the Canadians have any thing better, at least 
they have nothing older, and if better, it is merely 
because they had ours to improve upon. 


o- ———_ 


NOTES OF CASES. 





N People v. O’Brien, Supreme Court of California, 
September 9, 1892, it was held that it is no de- 
fense to an indictment for altering the record of a 
deed that the alteration was made with no fraudu- 
lent intent, and merely to rectify an unauthorized 
alteration made by defendant in the deed before it 
was recorded. The court said: ‘‘In May, 1886, J. 
H. Derevan conveyed to the defendant a tract of 
land in Modoc county. The defendant erased his 
own name, ‘Denis,’ from the deed, and inserted 
therein ‘Mary,’ his wife’s name, thus making the 
deed purport to convey the property to Mary 
O’Brien, instead of to himself. In this form the 
deed was, at the request of the defendant, recorded 
in the office of the county recorder. Thereafter 
the defendant called upon T. B. Reese, the county 
recorder, before whom the deed had been acknowl- 
edged by Derevan, informed him of the change 
which he (the defendant) had made, and requested 
him to change the deed and the record so that both 
would speak the truth with respect to the transac- 
tion. Reese refused to make the changes unless 
Derevan and Mrs. O’Brien consented thereto. Their 
consent having been obtained, Reese erased the 
name ‘Mary’ in the deed, and also in the record, 
and inserted in licu thereof the name ‘Denis,’ in 
ach place. The defendant was convicted of the 
crime of altering a public record, and was sen- 
tenced to serve a term of two years in the State 


x O* 


prison, * 





It is urged with much earnest- | 


ness that no offense could have been committed by 


the defendant, because there was no intention on 
his part to do an unlawful act, his object being sim- 
ply to rectify a wrong already done, It is admitted 


that the defendant was not excusable for procuring | 


the deed to be recorded in its altered form, but it is 
insisted that his subsequent attempt to rectify the 
error cannot be deemed a crime. The attorney- 
general admits that the evidence fails to show any 
fraudulent intent on the part of the defendant; and 
the question presented is whether it is necessary, in 
making out the offense, for the prosecution to show 
that the act was done for some sinister purpose, — It 
is an emphatic postulate of both civil and penal law 
that ignorance of a law is no excuse for a violation 
thereof. Of course it is based on a fiction, because 
no man can know all the law, but it is a maxim 
which the law itself does not permit any one to 


gainsay. It is expected that the jury and the court, 


where it is shown that in fact the defendant was 
ignorant of the law, and innocent of any intention 
to violate the same, will give the defendant the 
benefit of the fact, and impose only a light penalty. 
1 Bish. Crim. Law, § 2961; 
The rule rests on public necessity. 


Whart. Neg., § 411. 
The welfare of 





| tent of the law-maker.’ 





society and the safety of the State depend upon its 
enforcement. If a person accused of crime could 
shield himself behind the defense that he was igno- 
rant of the law which he violated, immunity from 
punishment would in most cases result. No system 
of criminal justice could be sustained with such 
an element in it to obstruct the course of its ad- 
ministration, The plea would be universally made, 
and would lead to interminable questions, incapable 
of solution. Was the defendant in fact ignorant of 
the law ? Was his ignorance of the law excusable ? 
The denser the ignorance the greater would be the 
exemption from liability. The absurdity of such a 
condition of the law is shown in the consummate 
satire of Pascal, where, speaking upon this subject, 
he says, in substance, that although the less a man 
thinks of the moral law the more culpable he is, yet 
under municipal law ‘the more he relieves himself 
from a knowledge of his duty the more approvedly 
is his duty performed.’ It is a familiar rule that, 
to constitute crime, there must be a union of act 
and intent; but our Code provides that the word 
‘willfully,’ when applied to the intent with which 
an act is done or omitted, implies simply a purpose 
or willingness to commit the act or make the omis- 
sion referred to. It does not require an intent to 
violate law, or to injure another, or to acquire any 
advantage.’ Pen. Code, §7. In Halsted v. State, 
41 N. J. Law, 552, this subject was carefully con- 
sidered and elaborately discussed. After reviewing 
the authorities the court reached the conclusion 
stated in the syllabus, viz., that ‘when an act, in 
general terms, is made indictable, a criminal intent 
need not be shown, unless from the language or ef- 
fects of the law a purpose to require the existence 
of such intent can be discovered. The question ap- 
pertains to the department of statutory construc- 
tion; and to introduce into the act the requisite of 
a guilty mind, it must appear that such was the in- 
In State Vv. Me Brayer, 98 N. 
C. 623, the court said: ‘It is a mistaken notion that 
positive, willful intent to violate the criminal law is 
an essential ingredient in every criminal offense, 
and that, where there is an absence of such intent, 
there no offense. This is especially so as to 
statutory offenses. When the statute plainly for- 
bids an act to be done, and it is done by some per- 
son, the law implies conclusively the guilty intent, 
although the offender was honestly mistaken as to 
the meaning of the law he violates. When the lan- 
guage is plain and positive, and the offense is not 
made to depend upon the positive, willful intent 
and purpose, nothing is left to interpretation.’ To 
the same effect are the following cases: Com. v. 
Weiss, 189 Penn. St. 251; Stute v. Gould, 40 Iowa, 
874; Fiedler v. Darrin, 50 N. Y. 443. A case di- 
rectly in point is Rex v. Ogden, 6 Car. & P. 631. In 
that case the prisoner was indicted for unlawfully 
transposing from one piece of wrought plate to an- 
other the lion passant, contrary to the statute. It 
was conceded that the act was done without any 
fraudulent intention. The same argument urged 
here was made in that case, but the court said: 


is 
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‘There are no words in the act of Parliament refer- 
ring to any fraudulent intention. The words of it 
are, ‘shall transpose or remove, or cause to procure 
to be transposed or removed, from one piece of 
wrought plate to another.’ The court considered 
the case a harsh one, and upon recommendations 
made the prisoner received his majesty’s pardon. It 
has been held that one who marries a second time 
under an honest but erroneous belief that a decree 
of divorce which had been granted was valid is af- 
forded no protection by the invalid decree, and that 
evidence of his good faith will be excluded. 2 
Whart. Crim. Ev. (8th ed.), § 1695a. The same 
principle is applied to many cases, such as selling 
intoxicating liquors to minors, abducting girls un- 
der a certain age, usurping an office under the belief 
that the usurper was truly elected, illegal voting 
under the belief that the voter is a qualified elector, 
publishing a libel in ignorance of its contents, stor- 
ing gunpowder and the like. 1 Whart. Crim. Law, 
§ 88; 2id., § 1584; Hill v. State, 62 Ala. 170. The 
only authority we have found holding contrary to 
the rule stated is the case of Stute v. Gardner, 5 
Nev. 378, where it was held that a deputy sheriff, 
who had settled a suit against persons for doing 
business without a license upon their payment of 
the costs and the amount of license, and had given 
them a paper written by his attorney, and signed by 
himself, purporting to be a license, although it ap- 
peared he had no proper forms or blanks at the 
time, was guilty of no criminal offense under the 
statute making the issuance of such a license a 
felony; there being no fraudulent intention on his 
part, further than indicated by his mere naked act. 
That case however can be reconciled perhaps with 
other cases referred to, upon the principle stated in 
Com. v. Weiss, supra, viz.: ‘Whether a criminal in- 
tent or a guilty knowledge is a necessary ingredient 
of a statutory offense therefore is a matter of con- 
struction.’ The majority of the court in the Nevada 
case held that the Legislature, by the act under 
consideration, did not intend to create an offense 
under the statute, unless some fraudulent intention 
on the part of the officer existed at the time he per- 
formed the act. Commenting upon this case the 





court said: ‘* Defendant was asked in his direct ex. 
amination by his counsel to state what the plain. 
tiff’s reputation for political integrity was at the time 
of the publication of the article. This was objected 
to and not answered, but following this the defendant 
was asked to state what the plaintiff's general reputa- 
tion for integrity was throughout the State and in 
the community where he lived. This question was 
not objected to, and the defendant answered that it 
was bad. Plaintiff's counsel in his brief claims 
that the question had in view the political reputa- 
tion of the plaintiff. The record does not show 
that fact, but the question asked and answered was 
one bearing upon the plaintiff’s general reputation. 
But even if the question first put to him had been 
answered, in view of the article published and 
counted upon, it would not have been error. The 
general rule is that impeaching questions should be 
directed to the general reputation of the witness 
for truth and veracity; but in the present case the 
defendant had pleaded the truth of the publication, 
and he had a right to show what the political repu- 
tation of the plaintiff was in order to justify a pub- 
lication. The article charged the plaintiff with 


| being a political traitor, a traitor to his party, and 








Court of Appeals of New York say: ‘The case cited | 


from 5 Nev. 378, tends to support the views of the 
plaintiff in error, but it is evident that a majority of 
the court struggled to relieve the defendant from a 
harsh punishment for a comparatively innocent act.’ 
Gardner v. People, 62 N. Y. 305.” 

In Sanford vy. Rowley, Supreme Court of Michi- 
gan, October 4, 1892, it was held that where words 
alleged to be libellous import political treachery in 
plaintiff, and that he would commit perjury to de- 


with having entered into a conspiracy to defeat the 
election of a party candidate whose nomination he 
had acquiesced in; and the words counted upon as 
libellous had reference to that fact, as they charged 
that the defendant ‘ would lie in court or anywhere 
else’ to defend himself against those charges of 
treachery set forth in the articles. The defendant 
had a right to show the articles in full, and to have 
the language counted upon interpreted in accord- 
ance with the meaning of the articles as a whole. 
He had pleaded the truth as justification, 
he had charged in the articles that he knew the 
plaintiff would lie to defend himself against these 
charges, his only justification was the truth; and he 
could only show the truth of the charges by proving 
the general reputation of the plaintiff for political 
treachery. The general rule is that the plea of 
justification must be as broad as the charge, and, in 
point of law, must be identical with it. But here 
the words import only political treachery, and lying 
‘even in court,’ to defend himself against the charge. 
The defendant had the right, under the circum- 


and, as 


| stances, to show, not only what the general reputa- 


fend himself against charges of such treachery, it is | 


competent for defendant, when he pleads truth as 


justification, to show, not only the general reputa- | 


tion of plaintiff for truth and veracity, but also that 
he is generally regarded in the community 


son unworthy of belief in political matters. The 


as a per- | 


| 


tion of the plaintiff was for truth and veracity, but 
also in justification to show by proper proofs that 
the plaintiff was generally regarded in that com- 
munity as a person who, in political matters, was 
unworthy of belief. This defense was open to 
proof, and the defendant would have cast upon him 
the burden of showing it. This would be making 
a justification as broad as the charge, and, in point 
of law, identical with it. It would necessarily fol- 
low, if this were shown, that the plaintiff's general 
reputation for truth was bad; for it can hardly be 
conceived that a person whose general reputation 
for truth is bad, in a political sense, has a good 
reputation for truth and veracity in other matters.” 
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ECCLESIASTICAL LAW — RITUAL — EVI- 
DENCE — HISTORICAL DOCUMENTS. 
PRIVY COUNCIL AUGUST 2, 1892. 


READ V. BisHop oF LINCOLN.* 

Where it is important to ascertain ancient facts of a public 
nature, historical works may be referred to as evidence. 

In the celebration of the holy communion it is not an eccle- 
siastical offense (1) to administer wine with which some 
water has been mixed beforehand, such mixing not tak- 
ing place in or as part of the service. (2) To use exces- 
sive care in reverently consuming the remnants of the 
consecrated elements in the church after the benediction 
and the conclusion of the service. (3) To sing a hymn, 
consisting of words taken out of the Bible, before the re- 
ception of the elements, if the service is not delayed 
thereby. (4) To adopt the ‘‘eastward position’ during 
the earlier part of the service before the prayer of conse- 
eration. (5) To take part without objection in the service 
while lights are burning on the holy table at a time when 
they are not required for the purpose of giving light. 

A clergyman who takes part in the service in a church in 
which unlawful ornaments are present does not necessarily 
use such ornaments as a matter of ceremony. 


()* appeal from the Court of the Archbishop of Can. 
terbury. 

This was an appeal from certain parts of a decree or 
judgment, dated the 2lst November, 1890, pronounced 
by the Archbishop of Canterbury in his court ina 
gause promoted by the appellants (who were members 
of the Church of England resident within the diocese 
of Lincoln) against the respondent, the bishop of the 
diocese of Lincoln in the province of Canterbury. The 
case is reported in 64 L. T. Rep. (N. S.) 149; 16 P. 
Div. 9. 


Lorp CHANCELLOR HaArsspury. Before dealing 
with any of the specific charges which are the subject 
of the appeal, their lordships think it right to notice 
an objection raised by counsel as to the legitimacy of 
sume of the considerations by which the archbishop 
was influenced in arriving at his conclusions. It has 
been urged that upon such subjects as the practice of 
the primitive church the ritual of the eastern and 
western churches, the position of the Lord’s table, the 
position of the celebrant at the table and like ques- 
tions, which are ex hypothesi beyond the reach of liv- 
ing memory, the archbishop has consulted ancient au- 
thors, historical and theological works, pictures, en- 
gravings and a variety of documents, of which un- 
doubtedly any careful and competent historian would 
avail himself, but which it is argued cannot legiti- 
mately be made use of in acourt of justice, and upon 
which itis said no judge is justified in placing any re- 
liznce in forming his judgment. Where the objection 
is of so general a character it is impossible to do more 
than apply to it a general treatment. The first obser- 
vation that arises is that if our law were to exclude 
all such historical investigation as is pointed to by the 
objection, and questions of ritual and ecclesiastical 
practice could only be investigated by the light of the 
words of an act of Parliament some centuries old, and 
by the testimony of living witnesses, it would disclose 
a very unreasonable and unsatisfactory state of the 
law. 

Who can doubt that contemporaneous usage would 
be of incalculable value in forming a judgment on such 
subjects as are indicated above? And if no historical 
investigation can be permitted as to what was the con- 
temporaneous usage, one source of light upon doubt- 
ful questions would be excluded. The novelty of the 
objection urged before this board is not a conclusive 
consideration, since the fact that an objection has not 
previously been taken is by no means conclusive 





“* 67 L. T. Rep. (N. S.) 128. 








against its validity when actually taken, but one can- 
not fail to be struck by the absence of any such objec- 
tion in, e. g., Clifton v. Ridsdale, 36 L. 'T. Rep. (N. 8.) 
865; 2 P. Div. 276, where, not by counsel only, but in 
the judgment ultimately pronounced, such authorities 
as Hooker, Baxter’s Life and Times, Collier’s Eeclesias- 
tical History, Dr. Thomas Bennett's Paraphrase, 
Cosin’s Works and the like, were quoted and relied 
upon, and this not upon questions of doctrine or opin- 
ion, but as leading to inferences of fact of what was 
usual at the time of the writers referred to. But iheir 
lordships are of opinion that the objection is founded 
upon an erroneous view of the law. Where it is im- 
portant to ascertain ancient facts of a public nature, 
the law does permit historical works to be referred to. 
The House of Lords, upon the impeachment of War- 
reu Hastings, having first determined that it would 
only proceed upon judicial evidence such as would be 
receivable ina court of law, received in evidence (be- 
ing advised, it will be remembered, by the judges) 
Cantemir’s History of the Turkish Empire. In the 
Case of St. Katharine’s Hospital, Lord Hale admitted 
Speed’s Chronicles to be evidence of a particular point 
of history in Edward III’s time, and Pemberton, C. J., 
received the same evidence to prove the death of Isa- 
bel, queen dowager of Edward II, and said he knew 
not what better proof could be given. Without con- 
sidering further how far an ecclesiastical judge has a 
right toact upon his own historical learning when it 
becomes important to ascertain what was the eccle- 
siastical practice, or what were the views entertained 
by eminent theologians in remote times, it is enough 
to say here, dealing with the objection generally, that 
it is impossible to contend that, if in other respects the 
archbishop’s judgment was well founded, it could be 
invalidated by his having called to his aid forthis pur- 
pose his own historical researches. Nor does it make 
the objection better that, instead of pronouncing ex 
cathedra what, in his opinion, was the history of such 
and such a practice, the archbishop has disclosed in 
his judgment the sources from which he derived his 
views. 

With respect to some of the matters which have been 
the subject of debate in this appeal, it has been 
strongly argued that they have been conclusively de- 
termined by this board, and that if the facts are found 
to be the same no further argument is permissible. 
That question Was raised in the case of Clifton v. Rids- 
dale, ubi supra. Some of the points in issue in that 
case had been already the subject of decision by this 
committee in the case of Hebbert v. Purchas, L. R., 3 
P. C. 605. In answer to the argument that they had 
been conclusively settled and were no longer open to 
discussion, Lord Cairns, in delivering the judgment of 
the committee, said: ‘‘ Their lordships have had to 
consider, in the first place, how far, in a case such as 
the present, a previous decision of this tribunal be- 
tween other parties, and an order of the sovereign in 
council founded thereon, should be held to be conclu- 
sive in all similar cases subsequently coming before 
them. * * * In the case of decisions of final courts 
of appeal on questions of law affecting civil rights, es- 
pecially rights of property, there are strong reasons 
for holding the decisions, as a general rule, to be final 
as to third parties. * * * Even as tosuch decisions 
it would perhaps be difficult to say that they were, as 
to third parties, under all circumstances and in all 
eases absolutely final, but they certainly ought not to 
be reopened without the very greatest hesilation. 
Their lordships are fully sensible of the importance of 
establishing and maintaining, as far as possible, a clear 
and unvarying interpretation of rules, the stringency 
and effect of which ought to be easily ascertained and 
understood by every clerk before his admission to holy 
orders. On the other hand there are not, in cases of 
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this description, any rights to the possession of prop- 
erty which can be supposed to have arisen by the 
course of previous decisions, and in proceedings which 
may come to assume a penal form, a tribunal, even of 
last resort, ought to be slow to exclude any fresh light 
which may be brought to bear upon the subject.” [t 
was argued for the appellant that the doctrine thus 
laid down in Clifton v. Ridsdale was only applicable 
where there was some “‘fresh light,” and that by this 
Was meant some fact which had not been under the 
consideration of the tribunal on the previous occasion. 
But an examination of the arguments and judgment 
shows that this was not the meaning of the com@ittee. 
They entered upon an elaborate and independent ex- 
amination of the law bearing upon the legality of acts 
already pronounced illegal, and it was expressly stated, 
as their lordships’ conclusion, ‘‘that, aithough very 
great weight ought to be given to the decision in I/¢b- 
bert v. Purchas, yet they ought in the present case to 
hold themselves at liberty to examine the reasons upon 
which that decision was arrived at, and if they should 
feel themselves forced to dissent from those reasons, 
to decide upon their own view of the law.’ In the re- 
sult their lordships dissented upon one point from the 
reasoning of the previous committee, and came to the 
conclusion that an act was luwfual which had been pre- 
viously pronounced illegal. In the present cause their 
lordships cannot but adopt the view expressed in Clif- 
ton v. Ridsdale as to the effect of previous decisions. 
Whilst fully sensible of the weight to be attached to 
such decisions, their lordships are at the same time 
bound to examine the reasons upon which the decis- 
ions rest, and to give effect to their own view of the law. 

The first matter dealt with by the archbishop is that 
contained in the fourth article. That article, when 
read with the thirteenth and fourteenth articles, seems 
to contain, as the archbishop points out, two heads of 
charge. First, the mixing of the cup during the com- 
munion service, and, second, the consecration and ad- 
ministration of the mixed cup. With the former of 
these their lordships need not concern themselves. 
The finding of the archbishop on this part of the charge 
was adverse to the respondent, and no question as to 
the legality of this act arises upon this appeal. As re- 
gards the latter head of charge however the archbishop 
declared that the act of consecrating wine which had 
been mixed with water before the service, and of ad- 
ministering the same when so mixed to the communi- 
cants, would not be offenses against the ecclesiastical 
law of England. The appellants impeach this declara- 
tion, and ask their lordships to pronounce the use of 
wine mixed with water in the administration of the 
Lord’s supper to be an ecclesiastical offense. The 
ceremonial mixing of the cup as part of the service is 
no longer in question; all that their lordships have to 
consider is whether the mere supply of wine which had 
some water in it, and the consecration and adminis- 
tration thereof in the holy communion, is a violation 
of the ecclesiastical law. It is argued that the prayer 
book directs that *‘ wine "’ is to be used for the purpose 
of the sacrament, and that the rubric is not complied 
with if any water has been added to the wine which is 
so used. The argument must necessarily go the length 
of asserting that what is in that case consecrated and 
administered is not ‘‘ wine.’’ It is difficult to contend 
that what is generally called and known as *‘ wine” 
loses that character by the admixture of a little water. 
Wines differ in alcoholic strength, and their lordships 
do not believe that any one would hesitate to apply 
the word “ wine” to such a mixture, or that it would 
be an unnatural use of langnage to do so. The re- 
sponsive plea states that “a little water ’’ was added, 
and it is not suggested that there was such an admix- 
ture as to cause the wine to lose its distinctive char- 
acter as wine. It is to be observed that the word 














“wine’’ isapplied in King Edward’s first prayer book 
to the mixture of wine and water which that prayer 
book enjoined, and in the absence of any liturgical di- 
rection as to the alcoholic strength of the wine, their 
lordships cannot think that the mere use of the word 
‘“‘wine’’ in the rubric by implication prohibited the 
presence of water in that which is consecrated and ad- 
ministered. And their lordships, after carefully 
weighing what was said in Hebbert v. Purchas, L. R., 
3 P. C. 605, are unable to see any thing in the refer- 
ences to ‘‘wine’’ in any part of the rubrics inconsis- 
tent with this view. Lord Hatherly, in delivering the 
judgment of this committee in Hebbert v. Purchas, 
said that since it has been decided that the act of 
mingling wine with water in the service with a view 
to its administration is one of the additional ceremo- 
nies excluded by implication by the service for the 
holy communion, the question was whether the doing 
of the act before the service and in the vestry or else- 
where, could soalter the symbolical character of the 
act that thecup might be brought in and consecrated 
and administered to the people without constituting 
an innovation or additional ceremonial act beyond 
what is ordered in the service, and after stating that 
whatever the admixture of water symbolized, it could 
scarcely be said that the reception of the mingled chal- 
ice had noshare in this symbolism, but only the act 
of mingling, concluded that if the mingling and ad- 
ministering in the service water and wine was an ad- 
ditional ceremony, and so unlawful, it did not become 
lawful by removing from the service the act of ming- 
ling, but keeping the mingled cup itself and adminis- 
tering it. ‘Their lordships find themselves unable to 
concur in this reasoning. The mixing of water with 
the wine in aud as part of the service is no doubt a 
ceremonial act, and there can be as little doubt that, if 
a0, it is an additional ceremony, quite apart from any 
particular idea as to its symbolical character which 
may induce the act. But where the chalice is placed 
mixed upon the holy table no act is done during the 
service in addition to those prescribed; the acts of 
consecration and administration are precisely the same 
as if the chalice were unmixed, and the recipients may 
even well be ignorant whether the chalice be mixed or 
not. It seems to their lordships that there is not in 
such a case any additional ceremony ; that no ceremo- 
nial act is added to the service. The ** removing from 
the service the act of mingling,”’ which the judgment 
in Hebbert v. Purchas treated as of no moment, is the 
removal of the very thing which as an added ceremony 
was unlawful. If wine with a small admixture of 
water be “ wine’? within the meaning of the rubric, 
and if the use of it does not involve an added cere- 
mony, their lordships cannot but agree with the arch- 
bishop that it Goes not become unlawful cn account of 
any symbolism which has been attached to the use of 
the mixed chalice. The practice cannot be said to have 
received any general agreed or definite symbolical 
meaning at any period of the charch’s history. And 
indeed the use of the mixed chalice, because Christ 
Himself is believed to have administered wine mingled 
with water, cannot with propriety be said to be asym- 
bolical use of it, and yet this is the ground on which 
many have both advocated and defended the practice. 
The use of the mixed chalice in primitive times is not 
denied. In mixing water with the sacramental wine 
the early Christians, in all probability, merely followed 
the practice which prevailed at that period, when, ac- 
cording to the ordinary usage, wine was not taken 
without some admixture of water, and when in ordi- 
nary parlance the word oivos was understood to in- 
clude wine and water. Plutarch, writing at a period 


” 


not very far removed from the time of the institution 
of the Lord’s supper, uses the phrase—rd cpaua nairoi 
vbatos wérexov TAciovos Stvov Kadovmev. 
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It is to be observed however that in the narrative of 
each of the Gospel accounts of the institution itself, 
the word “ wine’ does not occur, but cup (roryjprov), 
as also in St. Paul's reference to it in the First Epistle 
to the Corinthians. There appear to have been three 
stages in the practice of the church—at one time sim- 
ple mixture of the wine with water; then there ap- 
pears to have been instituted an additional ceremony 


in which there was a ceremonial admixture but sepa- | 


rate from the service, and then in later times an in- 
corporation of the ceremonial admixture into the ad- 
ministration itself. It was to the latter, which was in 
use in their time, that the attention of our reformers 
was directed, and which they certainly intended t» ex- 
elude. Their lordships consider that the archbishop 
accurately states the law when he says that the mixing 
of the wine in and as part of the service is against the 
law of the church, but that the use of a cup mixed be- 
forehand does not constitute an ecclesiastical offense. 
The charge in the eighth and twelfth articles seems to 
resolve itself into a question of fact. It is not denied, 
but impliedly admitted by the bishop, that any thing 
like the ceremony of ablution would be illegal. The 
time at which the act was done is by the appellants 
themselves stated to have been after the benediction, 
when, according to all ordinary understanding, as well 
as upon the true construction of the rubric, the service 
isatanend. ‘The act itself is described by the bishop 
as having been done with the intention of complying 
with the direction of the rubric, reverently to con- 
sume what remained of the consecrated elements. 
Even if their lordships should be of opinion that, in 
the honest desire to comply with the direction in ques- 
tion, the bishop exhibited excessive care and scruple 
in the mode in which he performed the prescribed 
duty, that certainly could not be construed to be an 
ecclesiastical offense. The drinking of what the wit- 
ness called to prove the facts describes as the ‘“ rins- 
ings’’ does not suggest any ceremony, and their lord- 
ships cannot think that what was done was intended 
to be any thing but what it is alleged to have been, 
namely, a reverent consumption of the remnants of 
the consecrated elements in accordance with the Book 
of Common Prayer, or that there is any reason to re- 
gard it as an additional and therefore unlawful cere- 
mony. The appeal on this point therefore fails. The 
sixth article and the responsive plea taken together es- 
tablish that it was with the bishop’s sanction that the 
hymn known as the “Agnus” was sung by the choir. 
The hymn, which was sung in English, consists of 
words taken out of the Bible, and unless there be 
something to make the singing of that particular hymn 
at the time aileged in the charge unlawful, the argu- 
ment must go to the full extent of making all hymns 
or psalms sung during the service in the English chureh 
an unlawful addition to such service. With respect to 
this charge the archbishop states that it was not con- 
tended before him that it is illegal to use a hymn or 
anthem in all places in the service where its use may 
not have been ordered, and practically the same con- 
cession was made here. It would indeed be difficult 
to maintain, in the face of usage ever since the passing 
of the Act of Uniformity, that singing a hymn at all 
during the service was in itself illegal. The careful 
research of the archbishop has established, as far as 
historical evidence can establish any thing, that during 
the seventeenth and eighteenth centuries the practice 
was common, and it has undoubtedly continued to our 
own time. Such universal and unbroken usage is of 
great force, and it would, in their lordships’ opinion, 
be impossible now to contend that in itself, and apart 
from any interference with the due order of the ser- 
vice or any thing objectionable in the hymn sung, the 
practice is illegal. Whether the origin of the usage is 


the permission given by 2 and 3 Edward VI, chapter 1, 





section 7, ‘‘to use openly any psalms or prayer taken 
out of the Bible at any due time, not letting or omit- 
ting thereby the service or any part thereof mentioned 
in the said book,” it is immaterial now to inquire. The 
charge is that the hymn was sung “ before the recep- 
tion of the elements.” This is admitted in the respon- 
sive plea, but the archbishop did not understand it as 


| alleging that the celebrant waited till the end of the 


hymn before he and others received the elements. No 
evidence was given on the point, and the archbishop’s 
construction was not questioned before their lord- 
ships. 

No case of ‘‘letting’’ any part of the service there- 
fore was made out against the respondent. With ref- 
erence to the provision in the statute that the psalms 
must be used at a “‘due time,” it is noteworthy that 
the Hymns and Songs of the Church, by Wither, li- 
censed by James I and Charles I in succession, should 
contain, in connection with a hymn inserted therein, 
a statement that ‘‘ We have a custom among us that, 
during the time of administering the blessed sacrament 
of the Lord’s supper, there is some psalm or hymn sung 
the better to keepthe thoughts of the communicants 
from wandering after vain objects.’’ Considering the 
ordinary mode in which the sacrament is administered 
to each communicant, and the number who may either 
have received or be waiting to receive the elements, 
their lordships cannot differ from the archbishop that 
it was a‘‘duetime”’ for singing a hymn. If hymns 
and anthems are lawful at this point in the service, it 
cannot be said that the “‘Agnus Dei” is otherwise 
than appropriate. Although the words are not in their 
combination taken out of Scripture, they combine two 
separate passages of Scripture, and are found in more 
places than one in the Book of Common Prayer. They 
have direct reference to the great event commemo- 
rated in the sacrament, and they are not likely to be 
abused to any kind of idolatrous adoration except by 
those who would make for themselves other opportu- 
nities forit. It is quite true that they were omitted 
from this part of the service in 1552, but other omis- 
sions were made at the same time which it was not 
suggested could have any doctrinal significance. The 
ninth charge is founded upon an alleged disobedience 
to that part of the rubric prefixed to the communion 
service, which isin these words: ‘*The table at the 
communion time having a fair white linen cloth upon 
it, shall stand in the body of the church, or in the 
chancel where morning and evening prayer are ap- 
pointed to be said, and the priest, standing at the 
north side of the table, shall say the Lord’s prayer 
with the collect following, the people kneeling.”” The 
charge as formulated sufficiently shows what is in- 
tended to be charged as illegal, though it is true, as 
pointed out by the archbishop, that the particular il- 
legality is not definitely stated. The words at the end 
of the ninth charge, ‘‘and not on the north side 
thereof,’’ sufficiently show what the pleading meant— 
i. e., that the standing on the west side of the table 
during the whole of that part of the service which in- 
tervenes between its conmmencement and the ordering 
of the bread and wine before the prayer of consecra- 
tion is illegal, and an offense against the Act of Uni- 
formity. Before discussing the matter in its relation 
to the express words of the rubric, their lordships can- 
not forbear from observing that it is impossible to as- 
sign to the directions in the rubric any meaning, either 
positively or negatively, which touches matters of doc- 
trine. Whatever the position of the priest may be it is 
the same whether there is or is not a celebration of 
the Lord’s supper, and the rubric, immediately before 
the prayer of the church militant, shows that what is 
described as the communion service may be used—at 
least that part of it down to the end of that prayer 
may be used—without the celebration of the Lord’s 
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supperatall. This is also plain from the first rubric 
at the end of the entire service. The question is there- 
fore by the form of the charge, whether the position 
of the respondent on the occasion to which the charge 
relates constituted an ecclesiastical offense. It is diffi- 
cult to understand the importance which has been at- 
tached by the appellants to the position of the priest 
during the early part of the communion service. It 
appears to be suggested that the eastward position at 
the holy table is significant of the act of the priest be- 
ing asacrificial one. The archbishop has pointed out 
that, in his opinion, this view is erroneous; but quite 
apart from this, if there be any such significance in the 
position of the officiating priest, and if the intention 
of those who framed the rubrics now in force was to 
prohibit a position which could be interpreted as indi- 
cating a sacrificial act, it is obvious that the prohibi- 
tion would have been specially aimed at the position 
during the consecration of the elements. Yet it has 


been decided by this committee, and the appellants | 


did not seek to impeach the decision, that the cele- 
brant may at that time stand at the middle of the table 
facing eastward. If this be lawful, of what importance 
can it be to insist that he shall during the two prayers 
with which the service commences place himself at 
that part of the table which faces toward the north? 
And this is all that is now in controversy. The point 
at issue has been sometimes stated to be whether the 
eastward position is lawful, but this is scarcely accu- 
rate. Even if the contention that the priest must 
stand at that part of the table which faces northward 
were well founded, there is nothing to make his say- 
ing the Lord’s prayer and the opening collect with his 
face eastward unlawful; the only question is whether 
he can lawfully do so when occupying a position near 
the north corner of the west side of the table. Of 
what moment is it, or can it ever have been, to insist 
that he should, during the two prayers with which the 
service commences, place himself at that part of the 
table which faces toward the north, if it be lawful to 
stand at the middle of the table facing eastward dur- 
ing the prayer of consecration? The very necessity of 
occupying the position which it is contended is alone 
legal during the early part of the service would serve 
to emphasize the subsequent change of position, and 
to render the position assumed at the time the ele- 
ments are consecrated the more significant. Ia their 
lordships’ opinion there can be no doubt that, at the 
period when the rubric in question was framed, the 
table was, at the time of the holy communion, placed 
in almost all parish churches lengthwise in the body 
of the church or chancel, the smaller sides or ends fac- 
ing east and west, and the longer sides north and 
south, when the church stood, as it ordinarily did, 
east and west; and there can be as little doubt that 
the rubric was framed with reference to this position 
of the table. Whilst the table stood in this position, 
and the priest could comply conveniently with all the 
directions of the rubrics, without assuming a position 
at any part of the table other than that prescribed at 
the commencement of the service, there would be no 
reason for any change of position. When ata later 
period the holy table came to be placed what has been 
termed altarwise, a controversy unquestionably arose 
as to the manner in which the rubric ought to be com- 
plied with. Those who were in favor of the change to 
the altarwise position insisted that the rubric was 
complied with if the priest stood at the north end or 
side of thetable. The Puritan party, on the other 
hand, who objected to the change, insisted that it ren- 
dered compliance with the directions of the rubric im- 





possible, inasmuch as the priest could not stand onthe | 


north side of the table, neither of the ‘* sides,” accord- 
ing to their view, facing the north. This controversy 


was still being carried on when the prayer book now 


in use came into force, but the rubric prescribing the 
position of the priest at the commencement of the 
communion service was left unaltered in its terms, and 
no attempt was made to sulve the controversy. Sub- 
sequently to this period the position at the north end 
or side of the table appears to have become the com 

mon though not perhaps absolutely the universal one, 
there being reason to believe that a position at the 
northern side of that part of the table which faces east- 
ward was sometimes assumed. When the question 
came to be discussed before this board in the case of 
Clifton v. Ridsdale, ubi supra, Dr. Stephens, the lead- 
ing counsel who appeared for the promoters of the 
suit, still argued that the Acts of Uniformity required 
that at communion time the Lord’s table should stand 
with its ends east and west, thus providing a side to 
the north at which the priest is to stand and officiate. 
It is to be observed that the only question which had 
to be decided, either in Hebbert v. Purchas, ubi supra, 
or Clifton vy. Ridsdale, was whether the clergymen 
against whom these suits were brought had occupied 
an unlawful position by standing at the middle of the 
west side of the communion table whilst saying the 
prayer of consecration. It is true that opinions were 
expressed as to the position which it was the duty of 
the clergyman to occupy during the earlier part of the 
service. But these expressions of opinion were dicta 
not necessary for the decision of either of those cases, 
in which opposite views were taken as to the legality 
of the position occupied during the prayer of consecra- 
tion. 

The question whether it is an ecclesiastical offense 
to stand whilst saying the two prayers with which the 
service commences elsewhere than at the north end had 
not then to be determined, and it must be remembered 
that the observations in the judgment in Clifton v. 
Ridsdale were, in some measure at least, directed to 
the argument, to which reference has been made, that 
the table mast, during the administration of the com- 
munion, stand lengthwise east and west. Their lord- 
ships, in Clifton v. Ridsdale,expressed the opinion that 
where the minister is directed to stand at the north 
side of the table, it is his duty to stand at the side of 
the table which, supposing the church to be built in 
the ordinary eastward position, would be next the 
north, whether that side be a longer or shorter side of 
the table. It will be observed that, although the only 
direction in the rubric has reference to a particular 
point of the compass, their lordships did not consider 
that the obligation to stand at the commencement of 
the communion service facing southward was absolute. 
They interpreted the rubric with reference to the fact 
that churches, at the time the rubric was framed, gen- 
erally stood east and west. It seems equally legitimate 
to have regard to the usual position of the table as hav- 
ing been then in contemplation, and there can be, as 
has been pointed out, no doubt that this was length- 
wise in the body of the church, the ends facing east 
and west. It is true that a quadrilateral, whatever its 
form, is rightly described as having four sides, and the 
word “side’’ may without impropriety be applied to 
each ofthem. But it is obvious, from the arguments 
which were common at the time when the table began 
to be placed in what has been called the altarwise po- 
sition, that the word “end” was then as now more 
usually employed than the word “side’’ to describe 
the shorter sides of the quadrilateral. Their lordships 
are of opinion that, even assuming that what would be 
more commonly spoken of as “ends ’’ may properly be 
called “sides,’’ yet where a position at the “north 
side” was enjoined by the rubric, one of the longer 
sides of the table was in contemplation, and it was also 
in contemplation that all the acts prescribed which 
were to be done at the table should be done at that 
side. When the terms of the rubric are considered in 
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connection with the circumstances existing at the time 
it was framed, their lordships consider that it cannot 
be regarded as so definitely and uneguivocally enjoin- 
ing that the priest shall, no matter how the table may 
be placed, stand at that end of the table which faces 
the north when saying the opening prayers, that no 
other position can be assumed without the commis- 
sion of an ecclesiastical offense. They cannot think 
that it renders it obligatory on aclergyman who thinks 
it desirable during the prayer of consecration to stand 
at the side of the table which now ordinarily faces 
eastward to stand during the earlier part of the service 
ata different part of the table. Their lordships are 
not to be understood as indicating an opinion that it 
would be contrary to the law to occupy a position at 
the northend of the table when saying the opening 
prayers. All that they determine is that itis not an 
ecclesiastical offense to stand at the northern part of 
the side which faces eastward. In dealing with the 
charge relating to lighted candles on the communion 
table, it becomes necessary to consider with care the 
allegations actually made and the proofs in reference 
to the allegations. The offense is alleged to have taken 
place in the church of St. Peter-at-Gowts on the 4th 
December, 1887, and the charge inthe third article is 
that the bishop, ‘‘ when officiating as bishopand the 
principal celebrant in the service for the administra- 
tion of the holy communion in the same church used, 
and permitted to be used, lighted candles on the com- 
miunion table, or ona ledge immediately over the said 
table so constructed as to appear to form part of the 
said communion table, during such service as a matter 
of ceremony, and when such lighted candles were not 
required forthe purpose of giving light.” The thir- 
teenth article alleges ‘‘That the use of the lighted 
candles” * * * jis an “unlawful addition and vari- 
ation from the form and order prescribed * * * by 
the said statutes, and of the orderof the administra- 
tion of the holy communion * * and * 

contrary to the said statutes and to the rubrics 
* * * andtothe * * * eanons.’’ The respon- 
sive plea 2 of the bishop is that ‘* throughout the cele- 
bration there were, without any objection being raised 
by him, two lighted candles on the holy table. These 
lights, whether required for the purpose of giving light 
or no, are in his judgment and he submits lawful.’’ 
Allthat is here admitted is that two candles were, 
without objection on the part of the bishop, alight 
throughout the celebration on the holy table, and the 
mnly fact added by the proof was that they were not 
required for the purpose of giving light. The allega- 
tion that the candles were used as a matter of cere- 
mony is an essential averment in any view of the of- 
fense indicated by the charge. It is not charged that 
there was any act of lighting or carrying lights about, 
nor was there any evidence of their use as a matter of 
ceremony, unless it be afforded by the mere fact that 
they were alight during the communion service. If 
the proof corresponded with the allegation in all re- 
spects it would be matter for grave consideration how 
far the archbishop’s elaborate exposition of the his- 
tory of the question, and in particular the decision of 
two learned judges in 1628 and 1629, have afforded new 
materials for consideration since the decision of this 
board in Martin v. Mackonochie, 19 L. T. Rep. (N. 8.) 
03; L. R., 2 P. C. 365, upon the same subject, but their 
lordships are unable to see that the charge against the 
bishop raises the same question. The charge against 





Mr. Mackonochie, who was himself responsible for the 
arrangement of the service and for the ornaments in 
his church, was presented under two aspects, and this 
board dealt with both—the ceremonial lighting and 
burning of the candles when light was not required 
and the placing and keeping the candles as unlawful 
ornaments on the Lord’s table. It is important to bear 





in mind the commentary made in that case upon the 
utterance of the council of Trent, De Missae Ceremoniis 
et Ritibus: “ Cerimonias item adhibuit ut mysticas 
benedictiones, lumina, thymiamata, vestes, aliaque 
multa.”’ 

In commenting upon this it was said by this board: 
‘There is a clear and obvious distinction between the 
presence in the church of things inert and unused and 
the active use of the same things asa part of the ad- 
ministration of a sacrament or of aceremony. In- 
cense, water, a banner, a torch, a candle and candle- 
stick may be part of the furniture or ornaments of a 
church, but the censing of persons and things, or, as 
was said by the dean of the arches, the bringing in in- 
cense at the beginning or during the celebration, and 
removing it at the close of the celebration of the 
eucharist; the symbolical use of water in baptism, or 
its ceremonial mixing with the sacramental wine; the 
waving or carrying the banner, the lighting, crema- 
tion and symbolical use of the torch or candle, these 
acts give a life and meaning to what is otherwise inex- 
pressive, and the act must be justified, if at all, as part 
of a ceremonial law.’ Their lordships are not able to 
attach any definite meaning to the phrase that the re- 
spondent was officiating as bishop. If itis sought to 
be argued that his position as bishop made any differ- 
ence in his responsibility from that which would at- 
tach to any other clergyman not being the incumbent, 
their lordships are not prepared to adopt such a view. 
The act of lighting candles or keeping them alight, the 
placing or maintaining ornaments, are all things for 
which the incumbent of the church is himself respon- 
sible, and their tordships in the case of Martinv. 
Mackonochie felt themselves compelled to deal with 
the guestions whether there had been a ceremonial use 
of the lights, and whether unlawful ornaments had 
been inuse. It was on the latter ground mainly that 
the judgment against the respondent was rested. No 
such question arises here; the bishop is not charged, 
and manifestly could not be, with introducing unlaw- 
fulornaments. If he had disapproved of the exist- 
ence of the lights where they were placed he would 
have had no power to remove them, and where no act 
of lighting, cremation or actual use is proved, it is im- 
possible to say that the ecclesiastical offense has been 
established of using a ceremony not retained and 
therefore prohibited by the Act of Uniformity, unless 
the mere fact that the bishop took part in the conse- 
cration and administration of the elements whilst the 
lights were burning constituted of itself the use by him 
ofsuch a ceremony. No act was done by the bishop 
which conveyed, or was calculated to convey, to the 
minds of those present any different idea from that 
which would have been conveyed had the lights been 
absent. 

Their lordships are not prepared to hold thata 
clergyman who takes any part in the celebration of di- 
vine service in a church in which unlawful ornaments 
are present necessarily uses them as a matter of cere- 
mony. Doubtless acts done by a person primarily re- 
sponsible may be so aided and assisted by others that 
the persons thus aiding and assisting become parties 
to the transaction and as guilty as the principal, but 
no such case has been, in their lordships’ opinion, es- 
tublished here. There is no allegation or evidence that 
the bishop was a party to or a participant in the origi- 
nal lightingand placing the candles where they were 
placed, and the only alternative open to a clergyman 
under the circumstances of this case, whatever his own 
views, and whatever his rank in the church, would be 
to refuse to join in the administration of the sacra- 
ment of the Lord’s supper to the congregation because 
there was a light burning when no light was neces- 
sary. Whatever view might be entertained as to the 
propriety of such a course being taken, their lordsbips 
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are unable to affirm that the not taking such a course 
makes the bishop so far responsible for the act of the 
incumbent in lighting and keeping alight the candles 
as to establish the charge contained in the third ar- 
ticle. 

The bishop's responsive plea, in which he submits 
that the existence of the two lighted candles on the 
table throughout the celebration is lawful, and in 
which he admits that he made no objection, does not 
add any thing to the case made against him. No au- 
thority was cited to show that his not making such ob- 
jection constitutes an ecclesiastical offense, and their 
lordships are of opinion that it does not. Finally, it 
is necessary to say that their lordships do not concur 
in the suggestion made at the bar that upon those 
parts of the case as regards which an ecclesiastical of- 
fense was found to be proved the archbishop was un- 
der a legal obligation to issue a monition. The pro- 
moters of asuit have, it is said, a right, where they 
have succeeded in establishing a breach of the law, to 
insist upon sentence being pronounced, even if it be 
ouly a monition not to repeat the offense. Their lord- 
ships are of opinion that the promoters have no such 
right. If the archbishop has satisfied himself that the 
offense will not be repeated, he is entitled to accept 
the assurance of future submission, and is not bound 
to inflict a penalty, and a monition isa penalty. In 
the result their lordships will humbly advise her maj- 
esty that this appeal should be dismissed. 


_ +. —_—= 


REAL PROPERTY—OWNERSHIP OF AERO- 
LITE—APPROPRIATION BY FINDER. 


IOWA SUPREME COURT, OCT, 4, 1892. 


GoopaRD Vv. WINCHELL. 

An aerolite weighing sixty-six pounds, which falls from the 
sky and is imbedded in the soil to a depth of three feet, is 
the property of the owner of the land on which it falls, 
rather than of the first person who finds it and digs 
it up. 


Cc. B. Elliot, C. H. Kelley and W. S. Patiee, for ap- 
pellant. 


Peters & Fisher and W. E. Bradford, for appellee. 


GranGer, J. The District Court found the follow- 
ing facts, with some others, not important on this 
trial: ‘* That the plaintiff, John Goodard, is and has 
been since about 1857 the owner in fee simple of the 
north half of section No. 3 in township No. 98, range 
No. 25, in Winnebago county, Lowa, and was such 
owner at the time of the fall of the meteorite herein- 
after referred to. (2) That said land was prairie land, 
and that the grass privilege for the year 1890 was leased 
to one James Elickson. (3) That on the 2d day of May, 
1890, an aerolite passed over northern and north-west- 
ern lowa, and the aerolite, or fragment of the same, 
in question in this acvion, weighing when replevied, 
and when produced in court on the trial of this cause, 
about sixty-six pounds, fell onto plaintiff's land, de- 
scribed above, and buried itself in the ground to a 
depth of three feet, and became imbedded therein ata 
point about twenty rods from the section line on the 
north. (4) That the day after the aerolite in question 
fell it was dug out of the ground with a spade by one 
Peter Hoagland, in the presence of the tenant, Elick- 
son; that said Hoagland took it to his house and 
claimed to own same, for the reason that he had found 
same and dug it up. (5) That on May 5, 1890, Hoag- 


land sold the aerollte in suit to the defendant, H. V. 
Winchell, for $105, and the same was at once taken 
possession of by said defendant, and that the pesses- 
sion was held by him until the same was taken under 
the writ of replevin herein; that defendant knew at 





the time of his purchase that it was an aerolite, and 
that it fellon the prairie south of Hoagland’s land. 
* * * (10) I find the value of said aerolite to be one 
hundred and one dollars ($101) as verbally stipulated 
in open court by the parties to this action; that the 
same weighs about sixty-six pounds, is of a black, 
smoky color on the outside, showing the effects of heat, 
and of a lighter and darkish gray color on the inside; 
that it is an aerolite, and fell from the heavens on the 
2d of May, 1890; that a member of Hoagland’s family 
saw the aerolite fall, and directed him to it.””. As eon- 
clusions of law, the District Court found that the aero- 
lite became a part of the soil on which it fell; that the 
plaintiff was the owner thereof, and that the act of 
Hoagland in removing it was wrongful. It is insisted 
by appellant that the conclusions of law are erroneous ; 
that the enlightened demands of the time in which we 
live call for, if not a modification, a liberal construc- 
tion of the ancient rule, ‘‘that whatever is affixed to 
the soil belongs to the soil,’ or the more modern state- 
ment of the rule, that ‘‘a permanent annexation ti 
the soil, of a thingin itself personal, makes it a part of 
the realty.”’ 

In behalf of appellant is invoked a rule alike ancient 
and of undoubted merit, ‘‘ that of title by occupancy,” 
and we are cited to the language of Blackstone, as fol- 
lows: ‘Occupancy isthe taking possession of those 
things which before belonged to nobody,’’ and * what- 
ever movables are found upon the surface of the earth, 
or in the sea, and are unclaimed by any owner, are 
supposed to be abandoned by the last proprietor, and 
us such are returned into the common stock and mass 
of things, and therefore they belong, as in a state of 
nature, to the first occupant or finder.’’ In determin- 
ing which of these rules is togovern in this case, it will 
be well for us to keepin mind the controlling facts 
giving rise to the different rules, and note, if at all, 
wherein the facts of this case should distinguish it 
The rule sought to be avoided has alone reference to 
what becomes a part of the soil, and hence belongs to 
the owner thereof, because attuched or added thereto 
It has no reference whatever to an independent acqui- 
sition of title; that is, to an acquisition of property 
existing independent of other property. The rule in- 
voked has reference only to property of this independ- 
ent character, for it speaks of movables * found upon 
the surface of the earth or in the sea.” The term 
* movables ’’ must not be construed to mean that which 
can be moved, for if so it would include much known 
to be realty; but it means such things as are not nat- 
urally parts of earth or sea, but are on the one or in 
the other. 

Animals exist on the earth and in the sea, but they are 
not, in a proper sense, parts of either. If we look to 
the natural formation of the earth and sea, it is not 
difficult to understand what is meant by ‘‘ movables,”’ 
within the spirit of the rule cited. To take from the 
“arth what nature has placed there in its formation, 
whether at the creation or through the natural pro- 
cesses of the acquisition and depletion of its particular 
parts, as we witness it in our daily observations, 
whether it be the soil proper or some natural deposit, 
as of mineral or vegetable matter, is to take a part of 
the earth and not movables. 

If, from what we have said, we have in mind the 
facts giving rise to the rules cited, we may well look 
to the facts of this case to properly distinguish it. The 
subject of the dispute is an aerolite of about sixty-six 
pounds weight, that “fell from the heavens” on the 
land of the plaintiff, and was found three feet below 
the surface. It came to its position in the earth 
through natural causes. It was one of nature's de- 
posits, with nothing in its material composition to 
make it foreign or unnatural to the soil. Tt was not 2 
movable thing ‘‘on the earth.” It was in the earth, 
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and ina very significant sense immovable; that is, it 
was only movable as parts of earth are made movable 
by the hand ofman. Except for the peculiar manner 
in which it came its relation to the soil would be be- 
vond dispute. It was in its substance, as we under- 
stand, astone. It was not of acharacter to be thought 
fas ‘*‘unclauimed by any owner,” and because un- 
claimed ‘‘ supposed to be abandoned by the last pro- 
prietor.”’ as should be the case under the rule invoked 
byappellant. In fact it has none of the characteristics 
f the property contemplated by such arule. 
We may properly note some of the particular claims 
fappellant. His argument deals with the rules of the 
common law for acquiring real property, as by escheat, 
vecupaney, prescription, forfeiture and alienation, 
which it is claimed were all the methods known, bar- 
ring inheritance. Weneed not question the correct- 
ness of the statement, assuming that it has reference 
‘o original acquisition, as distinct from acquisitions to 
soil already owned, by accretion or natural causes. 
he general rules of the law, by which the owners of 
riparian titles are made to lose or gain by the doctrine 
of accretions, are quite familiar. These rules are not 
however of exclusive application to such owners. 
Through the action of the elements, wind and water, 
the soil of one man is taken and deposited in the field 
f another, and thus all over the country, we may 
ray, changes are constantly going on. By these nat- 
ral causes the owners of the soil are giving and taking 
asthe wisdom of the controlling forces shall deter- 
mine. By these operations one may be affected with 
a substantial gain, and another bya similar loss. These 
gains are of accretion, and the deposit becomes the 
property of the owner of the soil on which it is made. 
A scientist of note has said that from six to seven 
hundred of these stones fall to our earth annually. If 
they are, as indicated in argument, departures from 
ther planets, and if among the planets of the solar 
rystem there is this interchange, bearing evidence of 
their material composition, upon what principle of reas 
son or authority can we say that a deposit thus made 
shall not be of that class of property that it would be 


f originally of this planet and in the same situation ? | 


‘there exchanges have been going on through the 
countless ages of our planetary system, who shall at- 
cempt to determine what part of the rocks and forma- 
tions of especial value to the scientist, resting in and 
ipon the earth, are of meteoric acquisition, and a part 
if that class of property designated in argument as 
*unowned things,” to be the property of the fortunate 
tinder, instead of the owner of the soil, if the rule con- 
tended for is to obtain? Itis not easy to understand 
why stones or balls of metallic iron, deposited as this 
was, should be governed by a different rule than ob- 
tains from the deposit of boulders, stones and drift 
ipon our prairies by glacier action, and who would 
contend that these deposits from floating bodies of ice 
belong, not to the owner of the soil, but to the finder? 
Their origin or source may be less mysterious, but they 
too are ‘tell-tale messengers”? from far-off lands, 
ind have value for historic and scientific investiga- 
pion. 

It is said that the aerolite is without adaptation to 
the soil, and only valuable for scientific purpuses. 
No ning in the facts of the case will warrant us in say- 

ng thatit was not well adapted for use by the owner 
if the soil as any stone, or, as appellant is pleased to 
denominate it, “ ball of metallic iron.” That it may 


be of greater value for scientific or other purposes may 
be admitted, but that fact has little weight in deter- 
mining who should be its owner. We cannot say that 
the owner of the soil is not as interested in and would 
not as readily contribute to the great cause of scientific 
advancement as the finder, by chance or otherwise, of 
these silent messengers. 


This aerolite is of the value 








of $101, and this fact, if no other, would remove it 
from uses where otker and much less valuable mater- 
ials would answer an equally good purpose, and place 
it in the sphere of its greater usefulness. 

The rule is cited, with cases for its support, that the 
finder of lost articles, even where they are found on the 
property, in the building or with the personal effects 
of third persons, is the owner thereof against all the 
world except the true owner. The correctness of the 
rule may be conceded, but its application to the case 
at bar is very doubtful. The subject of this contro- 
versy was never lost or abandoned. Whence it came 
is not known, but under the natural law of its govern- 
ment it hecamea part of this earth, and we think 
should be treated as such. It is said by appellant that 
this case is unique; that no exact precedent can be 
found, and that the conclusion must be based largely 
upon new considerations. No similar question has, to 
our knowledge, been determined in a court of last re- 
sort. Inthe American and English Encyclopedia of 
Law (vol. 15, p. 388) is the following language: “An 
aerolite is the property of the owner of the fee upon 
which it falls. Hence a pedestrian on the highway, 
who is first to discover such a stone, is not the owner 
of it, the highway being a mere easement for travel.’’ 
It cites the case of Maas v. Amana Soc., 16 Alb. L. J. 
76, and 13 Ir. L. 'T’. 381, each of which periodicals con- 
tains an editorial notice of such a case having been de- 
cided in Illinois, but no reported case is to be found. 
Anderson's Law Dictionary states the same rule of 
law, with the same references, under the subject of 
“Accretions.” In 20 Albany Law Journal, 299, is a 
letter to the editor from a correspondent, calling at- 
tention to a case determined in France, where an aero- 
lite found by a peasant was held not to be the property 
of the “ proprietor of the field,”’ but that of the fiader. 
These references are entitled of course to slight if any 
cousideration,* the information as to them being too 
meager to indicate the trend of legal thought. Our 
conclusions are announced with some doubts as to 
their correctness, but they arise not so much from the 
application of known rules of law to proper facts as 
from the absence of defined rules for these particular 
cases. The interest manifested has induced us to give 
the case careful thought. Our conclusions seem to us 
nearest analogous to the generally-accepted rules of 
law bearing on kindred questions, and to subserve the 
ends of substantial justice. The question we have 
discussed is controlling in the case, and we need not 
consider others. 

The judgment of the District Court is affirmed. 


——__@___— 


NEGLIGENCE— PROXIMATE AND REMOTE 
CAUSE. 


WISCONSIN SUPREME COURT, SEPT. 27, 1892. 





BARTON V. PEPIN CoUNTY AGRICULTURAL SOCIETY. 
A fair association permitted private teams to be driven 
around the race course after the races had been run, The 
driver of a team of young horses whipped them into run- 
ning away, and they ran off the track and injured a vis- 
itor at the fair, Hedd, that the association was not lia- 


S. G. Gilman, John Fraser and W. EF. Plummer, for 
appellant. 


J. R. Mathews and C. M. Hilliard, for respondent. 


Orton, J. Not very many of the facts in evidence 
in this case are necessary to be stated in order to make 
the rulings of the court and the questions of law in- 
volved intelligible. One day of the fair and races of 
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the Pepin Agricultural Society was the 12th day of 
September, 1890, on the fair grounds in the city of Du- 
rand. The plaintiff, about thirty-one years of age, 
lived with her mother in said city, and on that day, in 
the afternoon,they came together into the fair grounds, 
and during the races they spent the time, until the fair 
closed, in and about the main building. About half 
an hour after the fair and races were closed for the day 

-ubout five o’clock Pp. M.—they, together with another 
lady, started to go toward the gate on their way home- 
ward, and in doing so started to go over the race track, 
and took « few steps within the track, when the 
mother gave the alarm that 2 team was coming down 
the track, and led the way of the others off the track, 
and up close to the fence which incloses the track, 
when a two-horse team, hitched to atwo-seated buggy, 
in which one William Todd, a young man about twen- 
ty-one years of age, was riding and driving, and two 
young ladies and another young man were riding, 
came down thetrack on a very fast run,and when 
nearly opposite to the plaintiff, standing close to the 
fence, turned off the track,and directly toward and 
against her, causing the personal injury complained 
of, 


Todd had a team of four-year-old colts, and after | 


the races had closed, and more than half of the people | 


had left the grounds, he trotted his team twice around 


| occurred on the grounds before the accident 


the track, and was on his way around a third time, | 


when his team broke into a run. He was foolish 
enough to whip the team, and he then lost all control 
over them, and they ran away. There was another 
team and wagon on or near the track, which caused 
the runaway team toturn out of the track and toward 
the plaintiff at the fence. The officers of the society 
gave the alarm, and ordered every one to clear the 
track, for there was a runaway teamcoming. Butthe 
plaintiff testified that she neither saw the team coming 
nor heard the alarm. 

There were two or three hundred people crowded 
together near the place of the accident, pushing their 
way toward the main gate to leave the grounds, and a 
great many were crossing over the race track back and 
forth, and there were several other teams going 
around the track atthe time. The society had police 


might as reasonably be charged with liability for this 
injury because they did not prevent Todd coming to 
the fair on that day, as that they did not prevent th 
people from driving around the race track after the 
races were closed, or that they did not prevent ‘odds 
team running away, or for any other remote, pre- 
tended acts of negligence that caused no injury to the 
plaintiff, or any one else, or that could bave rease: 
ably been expected to cause any. 

These comments on the evidence appear to be rea- 
sonable as preliminary to the questions of law. There 


| isa singular and perhaps questionable matter of evi- 


dence in the case which illustrates the principle and 
condition of liability in such acase. A. W. Miller was 
asurveyor and civil engineer, and saw as much as ans 
one what occurred on the fair grounds at the time. As 
a witness, he was asked by the defendant's counse’, 
‘Did you see any thing that would put you on guard, 
or leaa you to believe that this accident was 
happen?” This question was objected to by the pla 
tiff's counsel, and the objection overruled. The wi:- 
ness answered, “ Why, no; [ had no reason to believe 
that such an accident would happen.” As a questic 
of fact, it may be accepted as proved that no one ha 
any reason to expect oranticipate from any thing that 
that 
would happen. ‘This did not embrace the whipping of 
the horses by Todd into running away and becomins 
unmanageable. 

It may also be accepted as the law of this case that 
nothing occurred up tothat time to which the injurs 
could be attributed as the cause of it. First. This 
the true test of the defendant's liability : ‘Only su 
damages as are the natural and ordinary consequence 
of the act can be recovered unless the «actual conse 
quences might have been anticipated by the defend 
ant.”’ Stewart v. Ripon, 38 Wis, 584. This is the set- 
tled lawof all courts. Second. Theact or negligen: 
complained of must be the direct and proximate 
cause of the injury. This principle is equally well se? 
tled. Oleson v. Brown, 41 Wis. 415: Holmes vo Fond 
du Lae, 42 id. 282; Oliver v. La Valle, 36 id. 592: Pal 


o ww s 


going ¢ 


| linsky v. Railway Co., 82 N.Y. 424. 


‘flicers employed during the races to keep the track | 


clear, but they had left the grounds. 
tomary forthe people to drive their teams around the 
track when they pleased, after the races had closed, 
either for pleasure or to try the speed of their horses. 
The track was five or six steps from the fence where 
the plaintiff and her mother stood. 

First. It appears very conclusively that the proxi- 
mate, if not the only, cause of the injury was the 
whipping of these young horses, causing them to run 
away, by Todd, the driver. If he had not whipped 
them, and had not thereby lost all control over them, 
it is not at all probable that they would have left the 
track, and it is to be presumed that he would have so 
driven them as to have caused no injury to any one. 

Second. This was the only cause of the injurr. The 
custom, or by the tacit permission of the officers of the 
society, for teams to be driven around the race track 
after the races were closed, had nothing to do with 
this injury, for they did not cause injury to any 
one. 
Todd from driving his team arouud the race track, 
because the injury was not the natural or direct con- 
sequence of his merely driving around the track, and 
keeping within it; and there was no reason to antici- 
pate or expect any such result from it. The driving 
around the track and keeping within it by Todd 
neither caused the injury nor would or could have 
eaused it. The runaway team left the track, and 
thereby caused the injury. Their running away was 


caused by Todd, and not by the officers of the society, 
or by their negligence. 


The officers of the society 


It had been cus- | 


Nor did they cause the injury by not preventing | 





The injury, as a consequence of the act, must be bot 
natural and probable. .WeGrew vy. Stone, 53 Pein. s° 
456. According to the evidence, there was nothing in 
the manner of the driving of the Todd team up to the 
time he whipped them into running away from which 
any one could reasonably anticipate or expect such an 
accident. While the team was under the control of th: 
driver it is probable that they would have kept within 
the track, and would not have been allowed to run 
against the plaintiff, close to the fence, several 
steps out of the track. No one could have reasonably 
anticipated that Todd would have done such an unrea 
sonable and dangerous thing as to whip his young 
horses into running away at the time and under the 
circumstances. After ‘odd had lost control of his 
team then no one could have possibly prevented 
the accident, and no one except Todd was responsible 
for it. 

A very large portion of the judge’s charge tothe jury 
is devoted to these previous and remote conditions, 
which had no possible bearing upon or relation to the 
injury which finally happened, as a consequence from 
an adequate and unexpected cause directly connected 
with it. The jury were left to explore the open field 
of speculation to find causes of the accident, which had 
no relation whatever to it as a consequence, and to 
make almost every thing which the police officers and 
officers of the society did or omitted to do about the 
grounds that afternoon adequate causes of the acci- 
dent. The court told the jury that “it was certainly 
their duty to use all reasonable efforts to protect them 
{the people], and look out and see that such an injury 
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did not happen.” This made the officers of the society 
absolutely responsible for the accident, for it seems 
that they did not “‘look out and see that it did not 
happen.”’ The court said further: ‘It was their duty 
not only to watch their own officers, but to watch oth- 
ers who were permitted to be in the grounds, and per- 
mit them to do no negligence and improper acts creat- 
ing danger to the lives or limbs of those present.’”’ 

Speaking of the plaintiff and her mother and the 
other lady, the court said: ‘‘ If they were known to be 
there by the association, it was their duty to use rea- 
sonable precaution to protect them, and prevent acci- 
dent to them. The court frequently speaks of people 
driving around the track, and the society permitting 
it, as negligence, and that it was their duty to have 
stopped the Todd team before it ran away. But it is 
needless to quote further passages of the charge. It is 
mostly the same as above. It makes almost every 
thing negligence, and the cause of the injury, or at 
least it leaves the jury to find itso. The charge gen- 
erally, on the question of the defendant’s culpable 
negligence, is contrary to the above principles of law. 

The judgment of the Circuit Court is reversed, and 
the cause remanded for a new trial. 


——____¢—____— 


CONTRACTS— INTERPRETATION — BREACH 
OF CONDITIONS— QUANTUM MERUIT. 
UNITED STATES CIRCUIT COURT OF APPEAL, SIXTH 
CIRCUIT, SEPTEMBER 1, 1892. 
CrncrnnaTI, 8S. & C. R. Co. v. BENSLEY.* 

It being proposed to purchase a certain site for a board of 
trade building in Chicago, subscriptions for that purpose 
were sought from the owners of neighboring property, on 
the theory that the value thereof would be largely in- 
creased by the erection of such a building. Defendants 
agreed to pay a certain sum in consideration of the pro- 
posal to sell the site, and of the probable increase in value 
of the neighboring estates, “and the further considera- 
tion that the said board of trade shall erect and complete 
said proposed building and occupy the same for its regu- 
lar sessions within two years from January 1, 1881.”" Held, 
that the latter condition went to the whole promise, and 
on a breach thereof no suit could be maintained on the 
contract. 

Defendant was not liable under the common counts on a 
quantum meruit, for the benefit accruing to it was inci- 
dental only, and its liability was determined by the con- 
tract alone. 


|* error to the Circuit Court of the United States for 
the Northern District of Ohio. 

This was an action to recover the amount of a cer- 
tain subscription made by the defendant railroad 
company toward the purchase of a lot of land in Chi- 
cago, upon which the board of trade of that city pro- 
posed to erect a building for the transaction of its busi- 
ness. The facts of the case were substantially as fol- 
lows: 

In July, 1880, the board of trade being desirous of 
purchasing a new location and erecting a building, the 
plaintiff, Bensley, opened negotiations with the heirs of 
John F. Tracy fur the purchase of a part of a block of 
vacant ground three hundred and ninety-five feet long 
by two hundred and five feet wide, through the mid- 
dle of which La Salle street extended. The entire 
block was worth from $150,000 to $175,000, the north 
two hundred and forty feet, the proposed purchase, 
being worth from $110,000 to $115,000. For the purpose 
of reducing the amount which the board of trade would 
have to pay, one Parker was employed to solicit sub- 
scriptions fromthe owners of neighboring property, 
which it was supposed would be largely increased in 
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value by the new location of the board of trade. The 
defendant railroad company being interested ina block 
of ground fifty feet wide near the Tracy land, and 
worth about $40,000, the title to which had been ac- 
quired and was held for it by John S. Farlow, its pres- 
ident, executed the following contract: 


‘* Boston, Dec. 10, 1880. 

‘* Whereas, it is proposed by the executors and heirs 
of the estate of John F. Tracy, late of the city of Erie, 
in the State of Pennsylvania, to make a sale to the 
board of trade of the city of Chicago, in the State of 
Illinois, of a lot or parcel of land in the city of Chi- 
cago, bounded on the norta by Jackson street two 
hundred and eight feet, east on Pacific avenue two 
hundred and fifteen feet, south by Van Buren street 
two hundred and eight feet, west by Sherman street 
two hundred and fifteen feet, on which said lot or par- 
cel of land the said board of trade are to erect a suit- 
able buildiug for the transaction of the regular busi- 
ness of said board of trade, and to remove thereto; 
and whereas, the erection of said proposed building, 
and its occupation by said board of trade, is likely to 
increase the value of the near-by estates on Clark 
street: Now therefore in consideration of the 
premises and the further consideration that the said 
board of trade shall erect and complete said proposed 
building and occupy the same for its regular business 
within two years from January 1, 1881, we, the under- 
signed, owners in fee or in trust of estates on said 
Clark street, hereby agree each to pay to said executor 
or heirs the sum of $5,000 in cash, when said proposed 
building is completed and occupied by said board of 
trade, as provided in this agreement. 

‘“*CINCINNATI, SANDUSKY AND CLEVELAND RaItL- 
ROAD Co. 
“By J. 8S. FARtLow, Its President.” 


The subscription paper as originally prepared by 
Parker was an unconditional one, providing for pay- 
ment of one-half when the contract should be made 
for the sale of the land, and the residue when the 
building was completed and occupied, but this Farlow 
refused to sign. In January, 1881, Parker wrote tu 
Farlow asking for $1,000 more, sending back the orig 
inal subscription, with a request to make it payable, 
one-half when contract of sale was made by the Tracy 
heirs to the board of trade, and the residue, with in- 
terest, when the building was completed, and also re- 
questing a change in the provision as to the time when 
the building should be completed. To this Farlow re- 
plied, saying that he thought $1,000 more would be sub- 
scribed, but no change should be made in the terms of 
the subscription, and again ia February wrote, raising 
the subscription to $6,000, as directed by his board of 
directors, but making no alteration in the terms and 
conditions of the original subscription. On February 
18 however he wrote him again, consenting to make 
his payment conditional upon the board completing 
and occupying its building within two years from the 
time of obtaining title to the land, which was being 
delayed by proceedings necessary to be taken to vacate 
La Salle street. On June 18, 1881, the Tracy heirs con- 
veyed to plaintiff the land purchased for the use of the 
board of trade, and also assigned to him the subscrip- 
tions made by the neighboring property-owners, in- 
cluding that of the defendant. Owing to a delay oc- 
casioned by an injunction against the vacating of La 
Salle street, the construction of the building was post- 
poned until April, 1882, when new plans were adopted 
foragranite building, costing $1,740.000, in lieu of a 
two-story brick building to cost $500,000, as originally 
contemplated. The building was not completed and 
occupied by the board of trade until April 29, 1885. On 
July 27, 1881, defendant sold its lot for %75,000, or 
$35,000 more than its estimated value in 1880. 
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The case was submitted tothe jury upon this state 
of facts, and a verdict rendered in favor of the plain- 
tiff for the full amount claimed, with interest, viz., 
$8,370, for which judgment was duly entered. To re- 
verse this judgment this writ of error was sued out. 
The case was argued before Mr. Justice Brown and 
Circuit Judge Taft. 


Bowman & Bowman, for plaintiff in error. 


Hessenmueller & Bemis and D. Cadwell, for defend- 
ant in error. 


Brown, Cire. J. There are two questions involved 
in this case: (1) Whether an action will lie upon the 
express contract of the defendant company to con- 
tribute to the purchase price of the lot. (2) Whether, 
in case such action will not lie, the circumstances 
raise an implied obligation on the part of the defend- 
ant to make a contribution proportioned to the benefit 
received by it from the location of the board of trade 
upon such lot. There was a further question raised 
and passed upon by the Circuit Court as to the power 
of the defendant to bind itself to make this sub- 
scription, but in the view we have taken of the other 
questions, we do not find it necessary to consider this. 

1. We find no difficulty in holding that the action, so 
far as it is based upon the express promise set forth in 
the instrument of December 10, 1880, and the subse- 
quent modifications thereof, cannot be maintained. 
This was a promise to pay .the Tracy heirs the sum of 
$5,000, subsequently raised to $6,000, upon the comple- 
tion and occupation of the board of trade building, 
provided this take place within two years from Janu- 
ary 1, 1881, subsequently changed to two years from 
the time the board of trade should obtain title to the 
lot. This was the express condition upon which the 
subscription was made, and such condition not having 
been performed, the action will not lie upon the prom- 
ise. Without going into the niceties of the law with 
regard to dependent and independent covenants, no 
one who understands the force of language can fail to 
conclude that the defendant intended only to be bound 
in case the building were completed and occupied 
within the time specified. The language of the cove- 
nant is too clear to admit of any doubt: 

“Now therefore in consideration of the premises 
(viz., the proposition of the Tracy heirs to sell the lot, 
and the probable increase in value of the neighboring 
estates], and the further consideration that the said 
board of trade shall erect and complete said proposed 
building and occupy the same for its regular business 
within two years from January 1, 1881, we, the under- 
signed, ownersin fee or in trust of estates on said 
Clark street, hereby agree,’’ etc. 

The intention to be bound only upon the perform- 
ance of this condition is the more manifest from the 
fact that the directors of the defendant company re- 
fused to sign the unconditional subscription inclosed 
by Parker in his letter of December 10, 1880, and the 
subsequent correspondence indicates its willingness to 
raise the amount to $6,000. and to make it payable two 
years from the time the board of trade should obtain 
title to the lot, provided “there shall be no unneces- 
sary delay in obtaining the title.”’ Indeed the whole 
tenor of the correspondence, as well as the contract it- 
self, exhibits the unwillingness of the defendant to 
make its subscription unconditional as to time. It is 
sufficient to say that the condition evidently goes to 
the whole promise, and that the promise falls with 
the failure to comply with such condition. 

Ifany authority were needed in support of so plaina 
proposition, it would be found in the cases of Bank v. 
Hagner, 1 Pet. 455, and in Dermott v. Jones, 23 How. 
231. The first was an action against the defendant 


upon a special agreement to purchase of the plaintiff 








certain land in the city of Washington. A time was 
fixed for the performance of the contract and the pay- 
ment of the consideration money. It was held that in 
contracts of this description the undertakings of the 
respective parties are to be considered dependent, 
unless acontrary intention clearly appears; that if 
either a vendor or vendee wishes to compel the other 
to fulfill his contract, he must make his part of the 
agreement precedent, and cannot proceed against the 
other without an actual performance of the agreement 
on his part, ora tender and refusal. It was said by the 
court that the time fixed for performance is at law 
deemed of the essence of the contract; that no part of 
the consideration having been paid on the day named, 
the defendant had aright to abandon his contract; 
and that the tender of a deed sixteen months there- 
after was not sufficient to charge the defendant with 
the payment of the money. 

In Dermott v. Jones, 23 How. 220, the action was 
upon a special contract to build a house by a certain 
day, which was not fulfillod; and it was held to have 
been erroneous in the court to instruct the jury to find 
for the plaintiff, as the work was not finished by the 
appointed day, thougb it was completed after the 
time, with the knowledge and approbation of the de- 
fendant; that by the terms of the contract the per- 
formance of the work was a condition precedent to the 
payment of the money sued for; that a special con- 
tract not having been performed by the day named, no 
action would lie upon it, and the case was remanded to 
the Circuit Court to be tried upon the common counts 
for work and labor done and material furnished. 

So inthe case of Waterman v. Banks, 144 U.S. 394, 
the defendant, by written contract, agreed that “at 
any time within twelve months from this date, upon 
demand ” of the plaintiff's assignee, he would execute 
a deed of an interest in a certain mine; and it was 
held that this conveyed to the plaintiff's assignor no 
present interest in the property, but only the right to 
acquire such an interest within a period of twelve 
months from the date of the contract; that time was 
of the essence of such a contract, and that a demand 
made after the expiration of twelve months was of no 
avail as foundation for the suit. See also Slater v. Em- 
erson, 19 How. 224. 

The same construction was placed by the Supreme 
Court of Illinois in the case of Ogden v. Kirby, 79 Il. 
555, upon a subscription to aid in the construction of a 
railroad when the road should be completed and in 
operation toacertain place by a certain time. 

So in Railroad Co. v. Boestler, 15 Lowa, 555, it was 
held that a condition ina contract to aid the constrac- 
tion of a railroad by a subscription, that the road 
should be put under contract by a certain time, was a 
condition precedent to the right of the company to re- 
cover on the contract, and that a completion of the 
road by the time stipulated in the contract, without 
the letting of the coutract stipulated in the condition 
precedent, was not a sufficient compliance to enable 
the company to recover, 

There are doubtless cases in equity where a contract 
has been made to purchase real estate and to pay for 
the same within acertain time, and the vendee has en- 
tered into possession, which hold that time is not to 
be considered as of the essence of the contract, and 
that the vendee shall not be ousted or his contract for- 
feited by reason of his failure to pay upon the day 
named: but these cases have no application to an ac- 
tion at law where the plaintiff has failed to perform a 
condition precedent. 

2. The more important and difficult question remains 
to be considered, viz., whether the facts in this case 
raise an implied obligation on the part of the defend- 
ant to pay for the benefit received by the construction 
of the building, irrespective of the written contract. 
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Every action upon a contract must rest upon the 
foundation of a promise, express or implied. If the 
promise be express, and be subject to a condition, it 
can only be enforced if the condition has been ful- 
filled. Butif from the performance of some act by 
the defendant, the plaintiff has received and accepted 
a benefit to which he would not otherwise have been 
entitled, he is as much bound in equity to pay for it 
as if he had expressly promised to do so beforehand. 
This the law calls an implied promise or obligation. 
Thus if a man build a house upon the land of another, 
with his assent, the law raises an obligation on his part 
to pay its value, since he has been benefited to that ex- 
tent, and if he did not intend to pay, it was bis duty to 
forbid its construction, or at least to give notice that he 
would not be chargeable. So if he had expressly con- 
tracted to pay for the house, provided it were built in 
acertain manner aud within a certain time, and he ac- 
cepted it, though it be not built in the manner or 
within the time limited, he is bound to pay its value, 
not exceeding the contract price, less any damages he 
may have suffered by reason of the failure of the other 
party to comply with the exact conditions of his con- 
tract. Vanderbilt v. Iron Works, 25 Wend. 665; Ladue 
v. Seymour, 24 id. 60; Jewell v. Schroeppel, 4 Cow. 564. 
In other words, the contract is looked to to determine 
the time and manner in which it isto be performed, 
and also to limit the amount of the recovery ; but the 
promise upon whichthe plaintiff recovers is not the 
express promise of the contract, since that was not 
performed, but the implied obligation arising from the 
acceptance of the benefit. We know of no case in 
which it has been held that the contract can be looked 
to for the promise, since the promise must be taken 
with its accompanying condition. 


lot of a neighbor, the defendant is under no obligation 
to pay, though his lot be thereby quadrupled in value, 
since this increase of value was an incidental benefit, 
to which he was entitled. If the law were otherwise, 
every man who built a house might assess his neighbors 
with the increased value thereby given to their prop- 
erty. Asa matter of fact however it is not unusual 
for neighboring property-owners to agree to contribute 
toa valuable improvement witha view to the enhance- 
ment of their own property, as was done in this case. 
But such agreement is stricti juris, and the obligation 
of the promisor is akin to that of a guarantor who re- 
ceives no personal benefit from the performance of the 
act for which he agrees to become responsible, at least 
none to which he would not have been entitled if the 
promise had not been made. In such case the contract 
cannot be looked to to raise a promise to pay. That 
must result from the circumstances of the case. So if 
A. promises to pay B. fora house to be built upon the 
land of ©., provided it be built within acertain time, 
and the house be not completed within the time named, 
it is difficult to see how A. could be held liable in any 
form of action, since he has received no benefit from 
the subsequent performance of the contract. In such 
case however, if C. should accept the house, he would 
undoubtedly be bound to pay its value, but if he failed 
to do so the builder would have no recourse but to re- 
move the house from the land. It was his own folly to 
have made so stringent a contract. This illustration is 
practically covered by the case of Slater v. Emerson, 19 
How. 224, in which the defendant promised to give a 
railway contractor his note for certain work to be done 
for the railway, provided the work were completed by 
acertain day, and it was held, that as the work was 
not finished within the stipulated time there could be 
no recovers. 

The rule,as we understand it, was stated by Sir James 
Mansfield in Coole v. Munstone, 1 Bos. & P. (N. R.} 
355, as follows: ‘‘ Where a party declares on a special 








contract, seeking to recover thereon, but fails in his 
right so to do altogether, he may recover on a genera] 
count, if the case be such that, supposing there had 
been no special contract, he might still have recovered 
for money paid or for work and labor done.” The 
cases upon this point are not numerous, but we think 
they are conclusive. 

In the case of Munro v. Butt, 8 El. & Bl. 738, the ac- 
tion was upon acontract to complete certain specified 
work onacertain day, and to be done to the satisfac- 
tion of a surveyor named, upon whose approval pay- 
ment was to be made. The work was not done by the 
day named, and there was no evidence of any certificate 
by the surveyor, or any other expression that he was 
satisfied. It was held that the plaintiff could not re- 
cover upon the special contract, because it had not 
been performed, and that there was no such evidence 
of an acceptance of the house by the owner as to make 
him chargeable with its value. It was said in this case 
that the mere fact of the defendant taking possession 
of his own land on which buildings had been 
erected, or repairs or alterations to buildings had been 
made, did not afford an inference that he had dis- 
pensed with the conditions of a special agreement un- 
der which the work was done, or of « contract to pay 
for the work actually done, according to measure and 
value. A like ruling was made upon a similar contract 
in Smith v. Brady, 17 N. Y.173. 

In Appleby v. Myers, L. R., 2 C. P. 651, the plaintiffs 
contracted to erect certain machinery on the defend- 
ant’s premises at specified prices for a particular por- 
tion, and to keep it in repair for two years, the price to 
be paid upon the completion of the whole. Aftersome 
portions of the work had been finished, and others 


| were inthe course of completion, the premises, with all 
Upon the other hand, if a house be built upon the | 


the machinery and materials, were destroyed by an ac- 
cidental fire. It was held that the plaintiffs were not en- 
titled to sue in respect of those portions of the work 
which had been completed,whether the materials used 
had become the property of the defendant or not. The 
ruling was, in substance, that the fire put an end to the 
contract, and that both parties were excused from its 
further performance. 

The English law upon the subject is summed up ina 
note to the leading case of Cutter v. Powell, 2 Smith 
Lead. Cas. 25, as follows: ‘But no claim in the na- 
ture of a quantum meruit can be founded upon a spe- 
cial contract which has not been performed, unless the 
person who has the right toinsist upon the perform- 
ance of the special contract has accepted some benefit 
resulting from its partial performance, or the circum- 
stances are suchas toshow insome other way that a 
new contract has arisen between the parties,’’ 

The rule in this country is the same. Thus in Faxon 
v. Mansfield, 2 Mass. 147, it was held that where the 
defendant undertook to erect and finish a barn by a 
day named, and afterward left the work unfinished 
without the consent and contrary to the wishes of the 
owner, who was obliged to procure other workmen at 
his own expense to complete the same, he was entitled 
to recover nothing. The same rule was applied in 
Olmstead v. Beale, 19 Pick. 528, to a case where the 
plaintiff agreed to work for the defendant for a defi- 
nite period, and voluntarily left the defendant’s ser- 
vice without his consent before the expiration of the 
term. The most satisfactory case however is that of 
Ruilway Co. v. Thompson, 24 Kans. 170. This was an 
action upon certain bonds issued by the city of Par- 
sons in aid of theconstruction of the plaintiff's road, 
and subject toacondition that the plaintiff should 
‘‘have its road constructed and in operation * * * 
on or before the Ist day of July, 1878."’ It was held 
that time was of the essence of the contract, and that 
the failure of the plaintiff to complete the road by the 
day named was fatal to a recovery, notwithstanding 
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that the road was completed shortly after that, and the 
city received the benefit of it. In delivering the opin- 
ion of the court, Mr. Justice Brewer, now of the Su- 
preme Court of the United States, observed: ‘‘ Nor is 
this a case of part performance by one party and the 
acceptance by the other of the proceeds of such per- 
formance. The work done by the company was upon 
its own grounds. It owns the road absolutely and en- 
tirely. It has parted with nothing which the city has 
received. The city has accepted and appropriated none 
of its labor and none of its materials. It has received 
the benefit of the work in no other sense than every 
individual in the community, and in no other way 
than that of one person benefited from his neighbor's 
improvement of his own property. It does not at all 
parallel the case of a party coutracting to build for an- 
other a house upon the latter’s land by a certain day, 
and only partially doing the work by that day. The 
partially-built house belongs to the latter. He appro- 
priates the labor and the materials of the former. But 
here the company has parted with nothing, and the 
city has taken and owns nothing, and in such case the 
condition must be performed, or the contract does not 
bind the city. Nothing excuses such non-performance. 
Both parties stand released.”’ 

The language of this opinion is plainly applicable to 
the case under consideration. Had the defendant re- 
ceived a benefit from the performance of this contract 
to which he would not have been entitled had the con- 
tract not been made, the result might have been differ- 
ent, but as a matter of fact, it received no benefit from 
the erection of this building which did not accrue to 
other owners of neighboring property who did not sign 
the contract or subscribe in aid of the purchase of the 
lot, and as to such persons it would not be claimed that 
a liability arises. Its acquiescence in the completion of 
the building is immaterial, since it had no right to in- 
terfere. It is then only upon the basis of the special 
contract to pay that an action will lie, and this con- 
tract not having been performed by the plaintiff, there 
can be no recovery. 

There is aclass of cases much relied upon by the 
plaintiff, wherein the courts have sustained actions by 
members of a family against the head of the family for 
services performed which the law presumed to have 
been gratuitous, and have allowed the contract to be 
given in evidence to rebut such presumption. In these 
cases however the contract was fully performed by the 
plaintiff, and the only difficulty that lay in the way was 
in the enforcement of the promise as made by the de- 
fendant, and it was held that the plaintiff could re- 
cover for his labor. Thus in Stone v. Stone, 43 Vt. 180, 
the plaintiff and defendant entered into a parol agree- 
ment by which the plaintiff was to work for the de- 
fendant on his farm, and the defendant was to deed 
the plaintiff one-half the farm. It was held that 
though the promise to give the deed was within the 
statute of frauds, an action would lie upon the com- 
mon counts for the labor, upon the ground that the 
plaintiff had performed his contract, and it had iuured 
to the benefit of the defendant. So in MeGarvy v. 
Roods, 73 Lowa, 363, it was held that no recovery could 
be had by a daughter against her mother’s administra- 
tor for the maintenance of her mother, who was aged 
and infirm for some years prior to her death, in the 
absence of an express promise on the part of the 
mother to pay for such maintenance; but that where 
there were such facts and circumstances as would sat- 
isfy the jury that the services were rendered in the ex- 
pectation on the part of the mother of paying compen- 
sation, an express promise was not necessary. There 
was a promise to pay for similar services in Ellis v. 
Cary, 74 Wis. 176, but the promise to pay was within 
the statute of frauds astoa portion of it, and it was 
held that, as the services had been performed under a 


promise to pay, the court would enforce the promise 
as one topay in money. The promise was held to be 
operative, not as a contract, but to rebut the presump- 
tion that the plaintiff rendered the services in question 
gratuitously. See also Wallace v. Long, 105 Ind. 522; 
Shane v. Smith, 87 Kans. 55. 

[t is obvious however that these cases have no appli- 
cation where the plaintiff has failed to perform the 
contract on his part, and the defendant has received 
no benefit from its subsequent performance to which 
it would not have been otherwise entitled. 

The facts shown in this case—that the defendant sold 
its property within afew months after the contract 
was signed, and very shortly after it became known 
that the board of trade had purchased of the Tracy 
heirs for a sum very largely in excess of its previous 
value (an enhancement of price undoubtedly due to 
the proposed relocation of the board of trade build- 
ing)—are such as to appeal strongly to the generosity 
of the defendant; but if any obligation be thereby 
created, it is not one which a court of law can enforce. 
The defendant is entitled to stand upon the letter of 
its contract, and we are of opinion the action cannot 
be maintained. 

The verdict and judgment of the court below must 
therefore be set aside, and the case remanded for fur- 
ther proceedings in conformity with this opinion. 


a 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

APPEAL—WEIGHT OF EVIDENCE—DEPOSIT—LOAN— 
EVIDENCE.—(1) Where, on a substantial conflict of evi- 
dence, verdict and judgment are rendered for plaintiff 
and a motion for a new trial, made on the ground, 
among others, that the verdict is contrary to the evi- 
dence, is refused, but both the judgment and order are 
reversed by the General Term in an order certifying 
**that the verdict ought to have been directed in favor 
of the defendant, or a nonsuit granted,” and that 
‘*the verdict is against the evidence,” the order of the 
General Term is a determination as to the weight of 
the evidence, and is not reviewable by appeal. Wright 
v. Hunter, 46 N. Y. 409; Harris v. Burdett, 73 id. 136; 
Snebley v. Conner, 78 id. 218; Kennicutt v. Parmalee, 
109 id. 650; Voisin v. Insurance Co., 123 id. 120-131; 
Peil v. Reinhart, 127 id. 381, 385; Williams v. Railroad 
Co., id. 643. (2) Plaintiff had made a loan to an asso- 
ciation of which one M. was treasurer. This loan be- 
ing about to be paid, plaintiff applied to M., who was 
also treasurer of a salt company, to find a place for the 
money, and he agreed to take it for the company. 
Plaintiff took a pass-book from the company, on 
which the amount was credited in an account marked 
“ Special,’ and subsequently semi-annual interest was 
credited in the same form and manner as in banks. 
M. testified that the indebtedness was in the form of 
an account; that the word *‘Special’’ in the pass-book 
was used to distinguish it from an ordinary merchan- 
dise account; that there were other accounts so 
marked, for which the consideration was money 
loaned to the company, and that the money received 
on special accounts was used in the company’s ordi- 
nary business of making and selling salt. The com- 
pany had power to borrow, but was prohibited from 
carrying on a banking business. Held, that there was 
a substantial conflict of evidence as to whether the 
money was held by defendant as a loan or asa deposit. 
Second Division, Oct. 1, 1892. Chapman v. Comstock. 
Opinion by Haight, J. 11 N. Y. Supp. 920. 

CONSTITUTIONAL LAW-—-DELEGATION OF LEGISLA- 


TIVE POWERS — RAILROAD COMPANIES -——- HIGHWAY 
CROSSINGS—NEGLECTING TO OPERATE GATES—INDICT- 





MENT.—-(1) The Laws of New York of 1884, chapter 439, 
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section 3, authorizing the Supreme Court or county 
judge, on application of the local authorities, and on 
notice to a railroad corporation whose road crosses a 
street, highway, etc., to order that a flagman be sta- 
tioned or gates be erected, at such crossing, is not un- 
constitutional as a delegation of legislative power to 
the judges. No legislative power was given to the 
court, but the statute made the erection and operation 
of gates by railroad companies at places coming within 
those mentioned dependent upon the necessity of them 
for the safety of travel upon the streets, to be ascer- 
tained and determined in the manner provided, and 
when the order is so made by the court the statute is 
effectual to enforce the duty of compliance with it. 
This is a condition, not upon which the taking effect 
of the statute is dependent, but upon which its appli- 
cation becomes effectual for the purpose and at the 
places within its contemplation. In Barto v. Himrod, 
8 N. Y. 483, the difficulty with the statute there under 
consideration (Laws 1849, chap. 140) was that it pro- 
vided for the submission to the electors to determine 
whether the act should or not becomealaw. That 
was a legislative function, and it was held that it could 
not be delegated to or made dependent upon the popu- 
lar vote. The proposition in that case has no neces- 
sary application to the present one. The act in ques- 
tion has the import of a perfected statute, and the fact 
that its operation in the application of it to the cases 
which might arise is dependent upon prescribed con- 
tingencies furnishes no constitutional objection to it. 
Bank of Rome v. Village of Rome, 18 N. Y. 38; Clarke 
v. City of Rochester, 28 id. 605; In re Gilbert El. Ry. 
Co., 70 id. 361; People v. Fire Ass’n, 92 id. 311; In re 
Thirty-fourth St. R. Co., 102 id. 343. And although 
the statute does not in express terms declare that it 
shall be the duty of a railroad company to observe the 
direction of the order so made by the court, such is the 
implicative effect of the provision in its meaning and 
purpose. The creation of the power to determine the 
necessity of such safeguards at intersection of railroads 
with streets was legislative, and the exercise of the 
power so given is judicial. The result of the latter in 
the manner prescribed is the condition upon which the 
application of the statute is made effectual. And 
whether or not there may be any better or more rea- 
sonable method of accomplishing it is solely a legisla- 
tive question. (2) Though the act prescribes no pen- 
alty for disobedience of such order, an indictment may 
be maintained against a railroad company which is a 
common carrier for neglecting to comply therewith, 
under the Penal Code of New York, section 154, de- 
claring every willful omission to perform a duty en- 
joined by law on any public officer, or on *‘ any person 
holding a public trust or employment,’ where no 
special provision is made for the punishment of such 
delinquency, punishable as a misdemeanor. Second 
Division, Oct. 1, 1892. People v. Long Jslund R. Co. 
Opinion by Bradley, J. 12 N. Y. Supp. 41, affirmed. 


EASEMENT —LICENSE—DISTINCTION.—A grant of the 
right to usea strip of land for the purposes of * ingress, 
egress and regress,’ and on which the grantee, an ice 
company, could pass and repass railroad cars contain- 
ing ice and materials, the only limitation in the grant 
being that it was not exclusive, and that the right 
could not be assigned, except to the successors of the 
grantee in tne ice business, is an easement and not a 
mere license. An easement is aright without profit, 
created by grant or prescription, which the owner of 
one estate may exercise in or over the estate of an- 
other, for the benefit of the former. Washb. Easem. 
2; Godd. Fasem. 2; 3 Kent Comm. 452; Nellis v. Mun- 
son, 108 N. Y. 453: Pierce v. Keator, 70 id. 419, 421; 


Hills v. Midler, 5 Paige, 254, 257; Ritger v. Parker, 8 
Cush. 147; Morrison v. Marquardt, 24 Iowa, 35; Big 





Mountain Imp. Co.’s Appeal, 54 Penn. St. 361; Hew- 
lins v. Shippam, 5 Barn. & C. 221; Rowbotham v. Wil- 
son, 8 El. & BI. 123. A license is a personal, revocable 
and non-assignable privilege, conferred either by writ- 
ing or parol, to do one or more acts upon land, with- 
out possessing any interest therein. Wiseman v. 
Lucksinger, 84 N. Y. 31; Mendenhall v. Klinck, 5) id. 
246; Pierrepont vy. Barnard, 6 id. 279, 286; Jackson v. 
Babcock, 4 Johns. 418; Mumford v. Whitney, 15 Wend. 
389; Cook v. Stearns, 11 Mass. 533; Prince v. Case, 10 
Conn. 375; Washb. Easem. 6, 7; Godd. Easem. 3; 13 
Am. & Eng. Enc. Law, 539. Although originally revo- 
cable at the will of the licensor,,it may become irrevo- 
cable through the expenditure of money by the licen- 
see. Wiseman v. Lucksinger, 84 N. Y.31, 41; Dempsey 
v. Kipp, 61 id. 462; Pierrepont v. Barnard, 6 N. Y. 279; 
Risien v. Brown (Tex. Sup.), 10S. W. Rep. 661; Rogers 
v. Cox, 96 Ind. 157; Russell v. Hubbard, 59 III. 335; 
Morse v. Copeland, 2 Gray, 302; Drake v. Wells, 11 
Allen, 141. The right in question was created by deed, 
and is made assignable because it runs to the ‘ice 
company and to their assigns and successors,’’ with a 
limitation upon the power of assignment, restricting 
it “to the successors in and assigns of said ice busi- 
ness.” It was without profit, as nothing was to be 
taken from the land of the grantor. It was not per- 
sonal, because succession in title was provided for. 
Its nature indicates that the parties intended it to be 
a permanent interest in the land of the grantor, for it 
was aright of way over arailroad for the purpose of 
enabling a corporation to carry on a business requiring 
transportation upon an extensive scale. The business 
was of such acharacter that a revocable right might re- 
sult in irreparable injury to the grantee. The express 
mention of successors and assigns of the business 
shows that the parties had in contemplation something 
more than a temporary expedient, or a merely revoca- 
ble user. Moreover, the right of way was the only 
means of communication by land with the railroad 
upon which the ice company depended for the trans- 
portation of its ice to market, and of supplies to its 
ice-house. The track was laid upon the strip of land 
leading to the railroad, the right to use it granted and 
the ice-house built, allat about the same time and ap- 
parently for the same purpose, as there was no other 
use forthe track. While it is true that no dominant 
estate is expressly named in the grant, yet one in fact 
existed and was named by implication. The grant was 
toan ice company, for use in its ice business of the 
right to use a railroad track for the purpose of ingress 
and egress. Ingress to what and egress from what? 
Obviously the adjoining land on which the ice com- 
pany had constrycted an ice-house and was conducting 
its ice business at the date of the grant, and to which 
it acquired title only three days after the original con- 
veyance of the strip of land in question. All of the 
deeds were on record, and the creator of the right un- 
der consideration expressly mentions the ice business 
five times in the instrument creating it, thus showing 
tbat he knew of its existence, and contracted with ref- 
erence to it as it was then conducted. The sole object 
of the grant was to benefit the ice business by giving 
it aright of way from its ice-house to the railroad, and 
by necessary implication, from the language used, un- 
der the circumstances surrounding the grantor when 
he used it, the term ‘‘ice business ’’ was intended to 
designate the lund where that business was carried on 
as the land to be benefited by the grant. That land 
therefore was designed to be and is indirectly referred 
to as the dominant estate, or that to which the right 
belongs, while the servient estate, or that upon which 
the burden rests, is directly mentioned. We think 
that the grant from Mr. Traphagen to the ice company 
when construed with reference to what the parties had 
in contemplation, satisfies every element in the defini- 
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tion of an easement, and conflicts with nearly every 
element in the definition of a license. Second Division, 
Oct. 1, 1892. Greenwood L. & P. J. R. Co. v. New 
York & G. L. R. Co. Opinion by Vann, J. 8 N. Y. 
Supp. 26, affirmed. 


NEGLIGENCE —DANGEROUS PREMISES—EVIDENCE— 
PRESUMPTION.—In an action against an elevated rail- 
road for personal injuries occasioned by the fall of an 
iron plate with part of a bolt, due to the breaking of 
the bolt, plaintiff proved the falling while he was driv- 
ing under the structure, and rested. Defendant proved 
the proper construction of its railway, and offered its 
track inspector, who testified merely that it was his 
duty to examine all rails, bolts and fastenings, which 
he had done at the time of the injury, to the best of 
his ability, but without stating how often he passed 
over the track, the extent of his examination, or 
whether he had examined this particular bolt. Held, 
that the presumption of negligence arising from the 
injury was not allayed by defendant’s evidence, and 
the direction of a verdict in its favor was erroneous, 
and the plaintiffs neglect to produce upon the trial the 
part of the bolt which had fallen was of no conse- 
quence. I[t has been held that where a building ad- 
joining a street falls into the street, in the absence of 
explanatory circumstances, negligence will be pre- 
sumed, and the burden is placed upon the owner of 
showing the use of ordinary care; that where a plain- 
tiff was passing on a highway under a railroad bridge, 
when a brick fell from one of the pilasters upon which 
an iron girder of the bridge rested, striking him upon 
the shoulder, causing injury, negligence would be pre- 
sumed; that where a barrel rolled out of the window 
of a warehouse onto a street, injuring a person pass- 
ing, negligence would be presumed; that where a per- 
son, While walking along the street in front of a build- 
ing, was struck by a falling chisel, the presumption of 
negligence is sufficient to call for an explanation; that 
where plaintiff was injured while walking on the side- 
walk of the street immediately under the defendant's 
railroad, by being struck with a heavy piece of metal 
which fell from one of defendant's cars passing above, 
from the nature of the accident negligence might be 
inferred, etc. Mullen v. St. John, 57 N. Y. 567; Kear- 
ney v. Railroad Co., L. R.,5Q. B. 411; L. R., 6 id. 759; 
Byrne v. Boadle, 2 Hurl. & C. 722; Cahalin v. Cochran, 
1N. Y. St. Rep. 583; Goll v. Railway Co. (Sup.), 5 N. 
Y. Supp. 185; affirmed, 125 N. Y. 714; Payne v. Rail- 
road Co., 83 id. 572. Seeond Division, Oct. 1, 1892. 
Volkmar v. Manhattan Ry. Co. Opinion by Haight, 
J. Follett, C. J., and Brown and Parker, JJ., dissent- 
ing. Reversing 9 N. Y. Supp. 708. 


NUISANCE—STAGNANT POND—CITY ORDINANCE.— 
The charter of the city of Rochester empowers the 
common council to provide by ordinance for filling up, 
draining and cleansing any damp, foul or unwhole- 
some yards, slips or cellars. An ordinance provides 
that every owner or occupant of a stone quarry shall 
either cause the same to be filled level with the ground 
orthe water therein to be drained. Held, that the 
owner of an abandoned quarry was liable for the pen- 
alty prescribed where he permitted a pond to stand, 


which became stagnant during summer, emitted sick- | 


ening odors and in which dead animals had been fre- 
quently seen. That the Legislature, in the interest of 
the public health, may vest in the common councils of 
cities power to pass ordinances requiring either the 
filling up or draining of such ponds as the one in ques- 
tion must here be deemed to have been, does not ad- 
mit of debate, and it would be a work of supereroga- 
tion to attempt a review of the authorities, in view of 
the careful and exhaustive consideration which they 
have received by this court in Cronin v. People, 82 N. 
Y. 318, and Village of Carthage v. Frederick, 122 id. 


268. These premises are certainly within the class 
which the Legislature declared the common council 
might provide by ordinance for either filling up or 
draining, for as appears by the evidence we have 
quoted, they are sunken, damp, foul and unwholesome. 
The settled law is that a municipal corporation pos- 
sesses not only the powers specifically conferred upon 
it by its charter, but also such as are necessarily inci- 
dent to or may fairly be implied from those powers. 
But resort to implication is not required here, for the 
charter confers upon the common council in terms the 
authority to furtber legislate so as to provide for the 
filling up or draining of premises in the situation of de- 
fendant’s. Aun ordinance passed pursuant to such au- 
thority has the same forces within the corporate limits 
as an act passed by the Legislature itself. Village of 
Gloversville v. Howell, 70 N. Y. 287; City of Brooklyn 
v. Breslin, 57 id. 591-596. So having express authority 
to provide by ordinance for the filling up or draining 
of such premises, if the common council did in fact do 
it, and in so doing did not transcend the power con- 
ferred, their action is legal and the ordinance enforce- 
able. As we have already observed, the specific au- 
thority given the common council for further legisla- 
tion by way of ordinance embraces premises in the 
situation of those in question. The ordinance quoted 
refers to premises of a certain ‘class or kind, to which 
defendant’s belong, and it provides for their filling 
with earth, or that they be drained and water pre- 
vented from accumulating. The ordinance is there- 
fore within and in accordance with the terms of plain- 
tiffs charter, and the courts have no authority to re- 
fuse enforcement of it. Second Division, Oct. 1, 1892. 
City of Rochester vy. Simpson. Opinion by Parker, J. 


Bradley, Brown and Landon, JJ., dissenting. Revers- 
ing 19 N. Y. Supp. 499. 
a een 
ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


EVIDENCE—CARRIERS—ACCIDENT TO PASSENGER.— 
In an action against a railroad company for injuries to 
plaintiff, a passenger, caused by a car jumping the 
track, where the issue is whether plaintiff was injured 
at all, and the physicians disagree, evidence that the 
couductor of the train, who was in a seat near plaintiff 
at the time of the accident, was not injured, is admis- 
sible. This evidence may have had the effect to im- 
press the jury with the belief that plaintiff's statement 
that he was injured in the wreck in the manner de- 
scribed by him was untrue. If it had this effect—if it 
operated to render more or less improbable the alleged 
fact that Levy was injured— it was relevant, and there- 
fore admissible, if it was not for some other legal rea- 
son objectionable. ‘‘ Relevancy,” as that term is used 
| by writers on the law of evidence, omitting meta- 
| 
| 
| 





physical distinctions, is that which ‘ conduces to prove 
| a pertinent theory in a case,’’ or one which influences 

or controls the case. It was a proposition at issue be- 
| tween the parties, asto which it was relevant to put 
in evidence any circumstance tending to make it more 
or less improbable, if the fact or circumstance is other- 
wise unobjectionable as evidence. — Lt does not follow 
that every circumstance which would render it more 
or less improbable would be admissible because rele- 
vant. It might be objectionable and inadmissible for 
other reasons. The fact alone that another person, 
| who was present with plaintiff, was not burt in the 
| same accident, does not necessarily prove that plaintiff 
| was uninjured. But where the evidence shows that 
| they were seated in the same car, near each other, and 

both fell across the car in the same way when it turned 
| over, these are circumstances the jury have a right to 
| consider. We think the evidence referred to was rel- 

evant and admissible. It is also believed to be admis- 
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sible as res geste. But if it was not admissible for the 
reason that it did not tend to make improbable the al- 
leged fact of plaintiff's injury, and was only admitted 
as res geste, it is difficult to understand that it was 
material. We think that it was admissible on the fur- 
ther ground, whether offered for that purpose or not, 
that the jury might know the condition of the witness 
Stephens at the time the facts were transpiring about 
which he was testifying. The jury had the right to 
know whether his mind and attention were distracted 
by suffering arising from injury received then, or 
whether he was uninjured by the wreck, and ina con- 
dition to see clearly, and without interruption, those 
things described by him. His situation and condition 
with reference to the subject of inquiry were a proper 
matter of investigation, to enable the jury to attach 
such value and weight to his statements as they de- 
served. Tex. Sup. Ct. Levyv. Campbell. Opinion by 
Hobby, P. J. 


RAILROAD COMPANIES—HIGH WAYS—DEDICATION— 
INJUNCTION.—(1) Where the ownerof lands has the 
sume surveyed, laid off into lotsand roadsand platted, 
and successive conveyances are made of such lots, re- 
ferring to such plat or map, there is a complete dedi- 
cation to the public of the strip of land marked 
“road” on such map. (2) The construction and ope- 
ration of a railway on and along a public road by a 
company having authority from the State so to do is 
not a use contemplated at the time of the dedication 
of such road, and the owner of the fee thereof, and of 
lands abutting thereon, may prevent any special dam- 
ages by such use by resort to a court of equity, or he 
may redress the same in acourt of law. (3) In an ac- 
tion to restrain defendant from constructing its line of 
railway on and along a highway running parallel to 
plaintiff's tracks, it appeared that defendant had legis- 
lative authority to so construct its road; that plaintiff 
owned abutting lands and the fee of such highway, but 
by its charter was prohibited from constructing and 
operating its railroad on highways; that defendant 
had not obtained consent of or made compensation to 
plaintiff for so constructing its road; that the damage, 
if any, to plaintiff would be nominal; that defendant 
was solvent; that its roadbed had been partly graded 
on said highway; that it did not interfere with plain- 
tiff’s tracks, and that to stop its work by injunction 
might result in disaster to its enterprise without ad- 
vantage to plaintiff. Held, that an injunction was 
properly refused. The construction of appellee’s rail- 
road on the Jackson Ferry road constitutes an addi- 
tional burden or easement upon appellant's fee in said 
public road, and appellee, a corporation invested with 
the right of eminent domain, is undertaking, without 
ad quod damnum proceedings under the statutes, and 
without first making compensation to appellant, to 
take the property of the latter for its own use. It is 
therefore in its essential features a case of that class 
coming within the special jurisdiction of courts of 
equity to prevent by injunction the abuse of their pow- 
ers, by corporations and individuals invested with the 
right of eminent domain, by restraining them, within 
the limits of a proper exercise of this extraordinary 
power, without reference to the insufficiency of legal 
remedies or irreparable damage. Highland Ave. & B. 
Ry. Co. v. Birmingham Union Ry. Co., 93 Ala. 505. 
While however this special jurisdiction is clearly es- 
tablished, it is not in every case of this kind thata 
court of equity will interfere, but it will be governed 
by the facts and circumstances of each particular case. 
For instance, in the case last above cited it is said: 
“Though relief is granted more readily to a land- 
owner whose lands are entered upon by a corporation 
having compulsory powers to take them for its uses, 
and upon adiffereut principle, than in cases of tres- 








passing, waste or nuisance, yet as in such cases if the 
right and title of the party complaining are not clear, 
or if the whole controversy resolves itself into a naked 
dispute as to the strength of the legal title, and it be 
not shown that an action of trespass or ejectment will 
not afford all necessary relief, the court will not inter- 
fere by injunction. * * * In such circumstances a 
court of equity should not interfere by way of injunc- 
tion to restrain the commission of an act alleged on 
the one hand to be a trespass and on the other hand 
claimed, apparently in good faith, to be a legitimate 
exercise of a legal right, and the parties should be re- 
mitted to their respective remedies at law.’”’ And 
again, it has been said that when the facts and circum- 
stances of the case show that an injunction might ope- 
rate greatly to the prejudice of the defendant, as well 
as to the public, without any corresponding advan- 
tage to complainant, or any one else, the injunction 
will not be granted, but the parties will be left to their 
respective remedies at luw. Highland Ave. & B. Ry. 
Co. v. Birmingham Union Ry. Co., 93 Ala. 505; Schur- 
meier v. Railroad ('o., 8 Minn. 115 (Gil. 88); Zabriskie 
v. Railroad Co., 138 N. J. Eq. 314; Garnett v. Railroad 
Co., 20 Fla. 889. In High on Injunction, section 598, it 
is said: ‘*In exercising its jurisdiction over cases of 
this nature, a court of equity will, in the use of asound 
discretion, balance the relative inconvenience and in- 
jury which is likely to result from granting or with- 
holding the writ, and will be largely governed by such 
circumstances in determining upon the relief. And 
where an injunction restraining the use of a railway 
would not only be productive of great injury to the 
railway company and the public, but would result in 
no corresponding advantage to any one, not even to 
the persona asking such relief, it will not be granted.” 
In the case before us appellant’s property, upon which 
appellee, under a claim of legislative authority, is con- 
structing its road, instead of being essential to the ope- 
ration of its own railway, as averred in the bill of com- 
plaint, is a public road on which appellant, under char- 
ter provisions shown by the proof to be binding on it, 
is prohibited from constructing and operating its rail- 
way, and instead of irreparable damage resulting to 
appellant from appellee's said act, as alleged in the bill, 
it appears that such damage, if any has been or will be 
sustained, is merely nominal, there being nothing to 
show the character of appellant’s property abutting on 
said public road, or that it is or will be damaged by the 
embankment it is alleged appellee has raised for its 
roadbed, and instead of appellee being insolvent, as 
averred in the bill, it is entirely solvent, so far as any 
thing to the contrary appears in the proof. Further- 
more it appears that appellee’s roadbed has been partly 
graded on said public road; that it does not interfere 
with the tracks of appellant’s road, or with any tracks 
it has the right to construct, and that to stop appellee’s 
work by injunction would, under the circumstances, 
probably result in grievous disaster to its enterprise 
(which is of a public nature), without any advantage 
to accrue to appellant. We do not consider it a proper 
case for the intervention of a court of equity by in- 
junction, but one in which appellant should be left to 
the assertion of its legal rights in a court of law. Ala. 
Sup. Ct., July 27, 1892. Western Railway of Alabama 

v. dlubuma G. 7. R. Co. Opinion by Thorington, J. 

a re 
NOTES. 

A TEXAS journal tells of a justice of the peace hold” 
ing court on the border line between Texas and 
Arkansas, who said to a man charged with murderand 
horse-stealing: ‘* Do you want to be tried by the Ar- 
kansas law or the Texas law? If by the former, Il 


set you free for stealing the horse, but hang you for 
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killing the man. If by the Texas law, I'll acquit you 
for murdering the mau, but hang you for stealing the 
horse.” 


The saying of Steele defending Dryden’s comparison 
of the Duchess of Cleveland to Cato, that * there is no 
stretching a metaphor too far when a lady is in the 
case,” was quoted in a Georgia case by a dissenting 
judge as the only justification of the decision which was 
in favor of a woman’s right of dower. He added: 
“For many years I have witnessed the quixotism 
which the bench displays whenever a woman is a party 
or a woman's claims are involved. [I fear that it is an 
incurable insanity, and thus far it has exhibited no 
obedience to law, and is deaf to reason and even in- 
sensible to ridicule.” 


Among the subjects which have been brought before 
the public in this dullest period of the year, the ques- 
tion of marriage with a deceased wife’s sister makes 
its inevitable appearance, and Mr. Paynter Allen has, 
on behalf of the Marriage Law Reform Association, 
addressed a long letter to the ‘'imes, which he con- 
cludes with the observation that we English people are 
**a people influenced * * * by the habit of think- 
ing that whatever is logical cannot be practical.’’ We 
are not concerned, on the present occasion, to express 
an opinion on the bill to enable a man to marry his 
sister-in-law, but it is advisable to refute a bad argu- 
ment which might do mischief in other connections. 
[t is that as nearly all our colonies have legalized this 
marriage we ought to follow suit. This seems to us 
an altogether illegitimate extension of the modern com- 
mandment *‘ Parents obey.your children in all things.’’ 
There is one obvious reason which may have induced 
colonials to change the Jaw. In this country, witha 
redundancy of the female population, a much wider 
choice of girls is open to the bachelorand widower, and 
competing mothers of maturce virgines might feel a not 
unreasonable jealousy if a neighbor had married two 
of his girls successively to the same eligible parti. It 
would not be a fair regulation of the matrimonial 
marriage market, where the rule ought to be turn and 
turn about. In colonies it may often be a matter of 
Hobson's choice—sister-in-law or none. But, speak- 
ing seriously, we see no reason why our laws should be 
the same as the colonial law in the matter of marriage. 
‘The colonies are free and self-governing communities, 
and make their laws in accordance with their own 
moral and social sentiments. I1f we think it right we 
shall change our law, but we shall not do so simply to 
save colonials from legal inconveniences which may 
attach to them in this country in consequence of the 
divergence of their law from ours.—London Law 
Journal. 

Something is likely to be heard here in the next few 
months about a legal coutest in the English courts over 
the possessions of Earl Howe, which are said to be 
valued at from $100,000,000 to $150,000,000. Two gen- 
tlemen arrived in this country the other day by the 
Alaska, and are at the New York Hotel, who have the 
case in hand for the plaintiff in the contest, and who 
have come here to trace lineage and gather family rec- 
ords and the like from alleged heirs of the estate living 
in thiscountry. There aresaid to be about one hun- 
dred and thirty of these persons, mainly residents of 
the Southern States. The plaintiff in the case is Ben- 
jamin Willis, and the lawyers who have come over to 
work up the American end of the case are Nicholas 
Moody and Henry Bouchette. This estate has been in 
litigation for nearly acentury. The case long ago be- 
came so famous in England that it was used as a sub- 
ject for a novel by Wilkie Collins, and furnished 
Dickeus the subject for the celebrated case of Jarn- 





dyce and Jarndyce in ‘“‘ Bleak House.” The property 
in litigation belonged to William Jennens, who died 
in London in 1798. He was a money-lender, and the 
richest commoner in Europe at that time. It was not 
long after his death when the courts were asked to 
take charge of the estate, and from that time various 
suits were brought, all intended to recover the prop- 
erty from the people who had taken possession of it, 
who have since become titled. All suits were fruitless 
so far as the plaintiffs were concerned, and such decis- 
ious as were rendered invariably favored the defend- 
ants. The case has now been reopened on the alleged 
discovery of new evidence. Papers were served on 
Earl Howe in August, and immediately afterward the 
attorneys started to this country to collect evidence. 
The suit is brought to recover not only the estate of 
Earl Howe, but also to take from him his title on the 
ground that it was obtained by the use of money fraud- 
ulently obtained. A summary of the case, as pre- 
sented by the attorneys for the plaintiff, shows that 
soon after the death of Jennens, Sophia Charlotte Cur- 
zon, afterward the Baroness Howe, took possession of 
Jennens’ property on behalf of her son, George Augus- 
tus William Curzon, as heir at law of William Jennens. 
This child died in 1805. It is claimed that a child not 
her son was then put forward by ber as the heir of the 
estate. She said that he was a younger brother. His 
hame was given as Richard William Penn Curzon- 
The new evidence discovered, upon which the case is 
reopened, goes to show that the alleged younger son 
was not really a member of the family at all, but was 
the child of Aun Oakes, a spinster. This child, on be- 
coming of age in 1821, was created Earl Howe. The 
present earlis the thirdin line. It is alleged on be- 
half of the plaintiff that all three earls have known the 
truth in this matter, and have concealed it. There is 
said to be evidence that in trying to conceal the truth 
they have not hesitated to deface gravestone inscrip- 
tions and to destroy parish and village records. The 
alleged new evidence appears to have come to light 
through the daughter of Ann Oakes, who wrote a let- 
ter in 1879 to the uncle of Benjamin Willis, the plain- 
tiff, in which she said that her mother had acknowl- 
edged before she died that the original Earl Howe was 
her son, and had been substituted for the son of Sophia 
Charlotte Curzon for the purpose of securing Jennens’ 
property. In 1879 the present plaintiff was thirteen 
years old. When he reached the age of twenty-one 
years he began to make inquiries upon the subject of 
this letter, and these inquiries have resulted in the 
present suit. The estates of the Earl of Howe consist 
of Acton Place, Chasfield, Bulmer and Cavendish in 
the county of Suffolk, property in Birmingham and 
elsewhere in the county of Warwick, and valuable pos- 
sessions also in the counties of Essex and Leicester. In 
the litigation that has taken place fortunes have been 
sunk by claimants. An American woman living in 
Philadelphia is said to have spent $50,000, which was 
all she possessed, in pushing on her suit. A man 
named Willis, not the present plaintiff, became so 
much worked up over what he regarded as his rights 
that he took forcible possession of one of the estates, 
and proceeded to demonstrate his claim as owner by 
cutting down some handsome trees on the grounds. A 
suit for damages and trespass was brought against 
him, and he was heavily mulcted. It is said that there 
is evidence to prove that George III received a hand- 
some honorarium for bestowing the title of Earl Howe 
upon the young man whom Mrs. Curzon claimed as 
her son. This title had lapsed some years before by the 
death of the person in whom it was vested, he leaving 
no male heir, and it issaid to have been revived for 
this young man.—New York Times. 
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MN\HE American Law Review seems unnecessarily a 
little ill-natured and ungenerous toward this 


journal, from a business point of view, and 
our ‘light and feathery” editorial commented 
on by it appears to have winged a shaft 


that rankles in the capacious bosom of the reviewer. 
One who has recently spent so much time in Iceland 
ought to keep cooler. If he had not been in such a 
heat he would not have misconstrued and misrepre- 
sented our views about ‘‘store-order” legislation. 
We have never said a word against it when directed 
toward corporations. In fact our reasoning implied 
that in such cases it is proper because the creator of 
the corporation may lawfully regulate it. We deny 
only the right of the Legislature to enact such laws 
in respect to individual employers. We contend 
that an individual employer has a right to hire em- 
ployees on the condition that they shall accept old 
rags for wages, if he can find fools to work for him 
on those terms. Store-order legislation in respect 
to individual employers is paternalism, and we un- 
derstand that the Review does not approve of pater- 
nal legislation. But the Review argues that such 
gencral legislation is warranted on the same grounds 
that justify legislutive control and restriction of the 
business of insurance when carried on by individu- 
als. Granting, for the purposes of the argument, 
that such legislation is justifiable, there is a great 
difference between legislative restrictions on one 
particular kind of business when pursued by indi- 
viduals, and a general restriction applicable to all 
kinds of individual business. It may be just and 
wise, from considerations of public policy, to im- 
pose certain conditions on the carrying on of the 
business of insurance by individuals, just as in re- 
spect to stock transactions or vending drugs. But 
tu enact that no individual employer shall be per- 
mitted to agree with his employee that payment 
may be partly made in goods is to enact an absurd- 
ity and an injustice, and directly tends to the dis- 
couragement of employment and labor. Such an 
arrangement may be advantageous to both parties. 
At all events, in the constitution of society, both 
are naturally free to enter into it. The courts thus 
far, we believe, have taken this view of the matter, 
and it seems difficult to understand how there can 
be any room for doubt in regard to it. Nothing 
but the spirit of paternalism, which treats the em- 
ployee like a child and the employer like a step- 
mother, can excuse it. But surely a man who is 
deemed competent to vote and marry may be es- 
teemed fit to make his own bargain for labor and 
compensation. 


Mr. Henry A. Chaney, formerly the excellent 
reporter of Michigan, now professor of medical 
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| jurisprudence in the Michigan College of Medicine 


and Surgery, recently read a suggestive paper on 
‘* Responsibility in Will-Making ” before the Ameri- 
can Medical Association. He points out that the 
whole current of the English law on this subject 
was changed by Chief Justice Cockburn, in the case 
of Banks v. Goodfellow, 5 Q. B. 549, in which he 
preferred the good sense of the now familiar Ameri- 
can rule. In conclusion Mr. Chaney put what one 
of the doctors present termed ‘‘a good many dif- 
ficult conundrums,” as follows: 

“ These are recent specimens of American jurispru- 
dence bearing upon responsibility in will-making. 
They involve the effects upon the mind of gross in- 
temperance, senile dementia, diseuse and approaching 
dissolution and the illusions of credulity and fanati- 
cism. It will hardly be expected that one who can 
discuss this subject, if at all, from the standpoint of 
the law alone, can add any thing to the medical learn- 
ing uponit. Buta lawyer can ask questions which a 
doctor cannot answer. At least itis to be feared so. 
If the doctor can and will answer them it will be a dis- 
tinct gain to both professions. 

“We would like then in the first place, with respect 
to insane delusions, a definition of them that shall not 
come out at the same hole it went in at. 

“We would like to know—and this is a bold query— 
whether, notwithstanding the law, spiritualism is not 
in fact an insane delusion, and if so how potent it may 
be in the destruction of testamentary capacity. 

“We would like to know whether dementia, short 
of absolute idiocy, may amount to such complete and 
comprehensive unsoundness of mind as conclusively 
to invalidate a will whatever the character of its pro- 
visions. Indeed can a person 80 demented have or ex- 
press any will at all, and may not the will of any per- 
son less affected be valid ? 

‘“*We would like to kiow whether coma implies un- 
soundness of mind any more than sleep, and if not, 
how then can coma cut any figure in the invalidity of 
wills. 

“And we would like to know whether, in spite of 
the classical maxim, there is any such necessary con- 
nection between a save mind and a healthy body that 
any enfeebled, disordered or diseased condition of the 
latter—short of delirium—implies as matter of fact 
or law a technically ‘unsound’ condition of the 
former.”’ 

One doctor remarked that it had seemed to him 
‘¢for many years that the pendulum has swung too 
far in the direction of latitude in will-making,” and 
another uttered the following remarkable opinion: 
‘*T wish to mention an instance of a lawyer who is 
unquestionably insane. He has been tried half a 
dozen times. He came into my office and asked me 
to examine him and testify as to his sanity on the 
following day. This lawyer I have known for 
years; we grew up together and attended the same 
school. He called me by my given name and said, 
after a conversation extending over nearly an hour: 
‘Do you see any thing insane about me?’ I re- 
plied: ‘I see no marks of insanity as far as this con- 
versation goes; nevertheless I believe you are in- 
sane.’ He said: ‘How do you come to that con- 
clusion?’? I answered: ‘Frank, your cigar has 
gone out at least twenty times in this conversation; 
you have used about twenty matches to relight it, 
and they are all strewn about the carpet.’ This 
showed a heedlessness amounting to actual disease. 
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In a man who had been brought up in the best of 
circumstances and amid refined surroundings it 
argued an absolute degree of mental aberration. ” 
‘*Heedlessness amounting to actual disease” is cer- 
tainly a novelty. Think of an educated physician 
who could gravely venture such an opinion, and of 
grave questions of property dependent on the con- 
clusions of such an intellect! But then Festus 
thought Paul was mad. 


In the Columbia Law Times for October Mr. 
Frank S. Rice has a paper entitled ‘‘ The Blackstone 
Craze,” the purpose of which is to discourage the 
study of Blackstone by beginners, In the conclu- 
sion of the essay we concur. Blackstone is not a fit 
book for a young student at this point of time. It 
is indeed an unrivalled source of legal history, but 
this should come later in the course of study. But 
Blackstone is not a writer to be treated with coarse 
merriment and unbridled contempt, and so we re- 
gret to read the writer’s characterization of the 
beautiful classic as ‘‘ the putrefactions of a plodding 
brain,” and especially that its study ‘‘is now, and 
ever shall be, an imposition upon practical methods, 
a prostitution of mental energy, a useless and sense- 
less parade of pedagogic whim-wham, that stuffs 
the receptive minds of our most brilliant and assidu- 
ous scholars with a pestiferous mass of unassimila- 
tive condiment.” Nor does a calm student care to 
investigate the writer’s grotesque inquiry: ‘‘ Does 
not robusticity of thinking lurk in the pages of Judge 
Story, or infest the secredes (screeds?) of the late la- 
mented Theophilus Parsons?” We hardly think that 
the writer’s purpose, reasonable in itself, will be pro- 
moted by such advocacy as the following specimen 
of rhetorical luxuriance and extravagance : 

“We are grievously misinformed, our preconcep- 
tions are hopelessly awry, our theories, of which we 
have been excessively vain, are spectral inanities, if 
the average collegian, under the robust mental pabu- 
lum here outlined, doesn’t wreatle with about all the 
‘mental discipline’ his god-like image cares to caress, 
at least until the fibres and the tendons of his callow 
years have attained alittle more consistency and vigor. 
‘Don’t muzzle the ox that threshed out the corn’ is 
the suggestive injunction of holy writ, and don’t nar- 
cotize the grey matter in a student’s skull with the 
putrefactions of a plodding brain that ceased to act 
long before the birth of our century.”’ 

Truly Mr. Rice is not in the slightest danger of 
ever ‘‘ producing a classic,” a purpose which is care- 
fully disclaimed in the advertisements of his recent 
compendium on Evidence. It certainly is not an ig- 
noble ambition to strive to be a teacher for all time, 
and this, in the elements of the law, Blackstone is 
and for centuries will be. 


The current number of the Juridical Review has 
an article which will interest American readers — 
‘Solidarity without Federation,” in which the 
writer asks: ‘‘ But wil! the United States be perma- 
nent?” Also a very readable sketch of Lord 
Bramwell, whose best claim to posthumous regard, 
in our estimation, is founded on his effective efforts 
toward law reform, even against the tendencies of 





his training and habits. The writer speaks of an 
English judge ‘‘who has re-written in nursery 
rhymes and with great acceptance the same story 
of the pious Eneas,” ete. Who is he ? and why does 
he not send usa copy that we may laud it to the 
large and growing class of United States infants ? 
What a learned country is Scotland, where the very 
‘*sheriffs”’ write law books! To be sure, in this 
country we did once make a president of one. The 
Review contains a notice of a singular book on ‘‘ The 
Law of Horses,” which book ought to reach the 
desk of this journal as the historian of ‘‘ The Animal 
Kingdom in Court.” Of the horse-lawyer’s asser- 
tion that one must ‘‘not leave the horse unattended 
when stopping,” and that to do so ‘‘is criminal,” 
the Review observes: ‘‘ This is very startling, espe- 
cially to those members of the legal profession who 
take their daily recreation on horse-back, and occa- 
sionally find it necessary to procure a modest re- 
freshment ” (refresher?) ‘‘at the wayside tavern.” 
If not criminal, it is at least a very untidy habit. 


The superintendent of the New York city police 
has apparently done wisely in taking away thei! 
clubs. No doubt a great deal of unnecessary and 
cruel clubbing has been done, especially in the en- 
deavor to control peaceful crowds, where those in 
the front received blows for the pressing of those in 
the rear. It is said that a ‘‘ baton” is substituted. 
It does not exactly appear what this is, but it ought 
to be a weapon to which the policeman can resort in 
an emergency to protect himself without recourse to 
a pistol. We infer that the police still carry pistols, 
and if every thing in the form of an effective stick 
is taken away from them we should fear that they 
would be driven sometimes to a resort to the pistol, 
which otherwise would not be necessary or prob- 
able. In dealing with the vicious and turbulent 
vigorous measures are sometimes necessary, and the 
club is a more merciful weapon than a pistol. It is 
better to be ‘*‘ purwailed on” by a club than by ‘‘an 
ounce of lead in the nob.” There are other clubs in 
the city which it would be well to abolish. 

The Green Bag for October has a fine engraved 
portrait of the great Chief Justice Ruffin of North 
Carolina, accompanying the first number of a sketch 
of the Supreme Court of that State. Frank J. Par- 
menter, the well-known lawyer-poet of Troy, N. Y., 
discourses in verse to the extent of three pages, on 
‘¢The Common Lot of the Lawyer,” which we infer 
to be the burial lot. The poem is in sixteen stanzas 
of unequal length, and in every stanza the first line 
sets the rhyme for all the rest in the stanza. This 
statement is made on the assumption that the good 
(but not gray) poet in two instances intends ‘ shelf” 
and ‘‘himself” as rhymes to ‘‘ wealth” and 
‘*health.” This is not half so bad as Whittier, who 
rhymes ‘‘law” with ‘‘ war.” An article on Causes 


for Divorce under the ancient Jewish Law is instruct- 
ive and amusing. This is true of ‘‘ A Legal Episode 
in the Cherokee Nation,” in which is made the safe 
statement that in that nation ‘‘ Marriage and di- 
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vorce are now subject to law with as much strictness 
as in the States.” It is our opinion that the ‘‘ strict- 
ness” in the States ought to make a decent Chero- 
kee blush. 


NOTES OF CASES. 








N Merchants’ Nat. Bank of Savannah v. Guil- 
| martin, Supreme Court of Georgia, August 23, 
1892, it was held that for a special deposit, received 
by a bank through its cashier for gratuitous safe- 
keeping and return to the depositor on demand, the 
bank is not liable if the cashier, without its knowl- 
edge or consent, steals it, or fraudulently appropri- 
ates it to his own use, provided the bank has exer- 
cised due diligence in selecting the cashier, and in 
not keeping him in office after it knew, or ought to 
have known, that he was or had become untrust- 
worthy. The court said: ‘‘Such a deposit belongs 
to the class of bailments termed ‘gratuitous,’ and 
the test of the bailee’s liability on a loss of the 
property is to inquire whether he exercised the full 
amount of diligence which the law exacts as the 
measure of his duty in keeping the property. Each 
kind of bailment imposes on the bailee the obliga- 
tion to use a degree of care commensurate to some 
extent with his interest in the transaction. If the 
bailment is for the benefit exclusively of the bailee, 
he must use extraordinary care; if for the mutual 
benefit of the parties, ordinary care; and if for the 
exclusive benefit of the bailor, slight care will suf- 
fice. Thus the essence of a contract of bailment on 
the part of the bailee is for diligence of the re- 
quired degree, and when he has used such dili- 
gence his contract is performed and he discharged, 
although the property may be lost during his cus- 
tody of it. Accordingly we find the authorities 
holding that the bank is not liable for the loss of a 
special deposit, to keep which it receives no com- 
pensation, by the theft of its cashier or other ser- 
vant, provided it has not been guilty of gross negli- 
gence in any respect. Foster v. Bank, 17 Mass. 
479; Scott v. Bank, 72 Penn. St. 471; Bank v. Rez, 
89 id. 308; Giblin v. McMullen, L. R., 2 P. C. 817; 
Edw. Bailm., § 45; Schouler Bailm., § 42 et seg.; 2 
Add. Cont., § 804; Bolles Banks, § 6 et seg.; Morse 
Banks, §§ 102e, 201. The bank may be guilty of 
negligence, and liable accordingly, in employing 
or retaining an unfit person in the position of cash- 
ier. But when it does its full duty in selecting a 
proper person, and in not disregarding indications 
of dishonesty which ought to arouse suspicions and 
investigation, then it is not responsible to one who 
has obtained from it the favor of barely keeping 
specific property without recompense, though the 
cashier steal the property so put in his charge. The 
law, as disclosed by the authorities, seems to con- 
sider that in the case of a gratuitous special deposit 
there is consideration enough in the bare custody of 
the property to insure its being kept without gross 





negligence, but not enough to bind the bank as an | 





absolute insurer of its servant’s honesty. The de- 
positor contemplates of course and consents that the 
cashier or some other agent is to be the personal 
guardian of the deposit. If the bank has selected 
and continues him in office, with due regard to the 
immense interests confided to him, his defalcation 
is a risk assumed by such a depositor. The bank, 
being equally liable to suffer by the same kind of 
misfeasance, thus evinces prima facie its good faith 
in having the wrong-doer in its service. As far as 
the question of mere negligence is concerned the 
bank can plead its not knowing or having cause to 
suspect the integrity of its officer. But it has been 
strongly urged that the bank, as master, is liable for 
the fraud of the cashier, its servant, in the course 
of its business. This is the point of most difficulty. 
Every bailee is bound to exercise good faith, and 
abstain from fraud, in keeping the property. Bad 
faith is at least as bad as gross negligence, and en- 
tails as much liability. The application of this is 
easy where the very person to whom the property 
was intrusted is guilty of the fraud. But suppose 
the master, being the bailee, is personally blame- 
less, and his servant is the guilty one, shall the 
master be held liable? At common law there was 
once some authority that the master was not liable 
for the unauthorized willful tort, which of course 
included fraud, of his servant. But the better view 
is that the master is liable for every tort by the ser- 
vant which is within his authority, or is committed 
in the prosecution and within the scope of the busi- 
ness. It is often hard to draw the line between 
torts within and torts without the master’s business. 
On the question now to be decided the cases hold 
that the act of the cashier, by which he appropri- 
ates exclusively to himself a gratuitous special de- 
posit in the bank, is not an act done in the bank’s 
business, and within the scope of his employment. 
The custody of the deposit implies no act to be 
done, but only a mere continuance of possession 
until a return of the property is demanded. The 
cashier had nothing to do about it except suffer it 
to remain in a safe place of deposit. Consequently, 
in taking it to himself, he is said to ‘step aside’ 
from his employment to do an act for his personal 
gain, regardless of the business for which he was 
engaged. Such an act is lacking both in the rendi- 
tion of, and in the intent to render, any service to 
the employer. The cashier does not, as a matter of 
fact, act with the bank’s authority, and further- 
more does not essay, or even profess, to act in its 
behalf. He represents nobody but himself. He 
throws off all allegiance to his master and takes the 
part of a common enemy to all concerned. He be- 
comes the same as a stranger from without who, by 
robbery, burglary or stealth, deprives the bank of a 
special deposit; and the authorities hold that the 
bank is not chargeable with such a loss, in the ab- 
sence of gross negligence, but is liable if grossly 
negligent. Griffith v. Zipperwick, 28 Ohio St. 388; 
Hale v. Rawallie, 8 Kans. 136; Levy v. Pike, 25 La. 
Ann, 630; Bank v. Graham, 79 Penn. St. 106; 100 








384 





THE ALBANY LAW JOURNAL. 





U. 8. 699; First Nat. Bank v. Ocean Nat. Bank, 60 
N. Y. 278; Wylie v. Bank, 119 U. 8S. 3861; Whitney 
v. Bank, 55 Vt. 155; Schermer v. Neurath, 54 Md. 
491. Such a fraud, by a well-selected servant, duly 
supervised, is not to be imputed to the bank as its 
own fraud. The bank cannot be said to have stolen 
when there is on its own part no participation in the 
theft, no appropriation and no intent to appropriate 
the property. Of course, if the bank derive profit 
or benetit from its servant’s speculation, it is liable. 
Society v. Underwood, 9 Bush. 609; Bank v. Dunbar, 
118 Ill. 625. No case has been found which holds 
the bank liable because the defaulting cashier was 
acting in the prosecution and within the scope of 
the bank’s business when he appropriated the de- 
posit, but such liability, when affirmed, is rested 
specifically upon the existence of gross negligence. 
Pattison v. Bank, 80 N. Y. 82; Preston v. Prather, 
13% U. 8S. 604. The common law appears to be that 
a master generally is not liable for the servant's 
fraud or willful tort unless he is acting at the time 
by the master’s express authority or in the conduct of 
his business; that is to say, at his actual or implied 
instance. The servant must, in the wrongful act, be 
acting or intending to act in behalf of the master, 
and in the course of his employment. Pol. Torts, 
55, 61; Cooley Torts, 627 et seq., 754; Evans Prin. & 
Ag. 558, 559; 1 Bigelow Frauds, 225; Fras. Mast. 
& Serv. 280; 45 Alb. L. J. 530; Barwick v. Bank, 
L. R,, 2 Exch. 259; Thubbe rsty v. Ward, 8 id. 330; 
Grant v. Norway, 10 C. B. 665; Coleman v. Riches, 
16 id. 105; Hrd v. Railway Co., 5 Can. Sup. Ct. 
179, 194; Banking Co. v. Charnwood, 18 Q. B. Div. 
714; Howe v. Newmarch, 12 Allen, 49; Mott v. Ice 
Co., 73 N. Y. 548; Robinson v. Bealle, 20 Ga. 
308, 309.” 
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In McKenna v. Baessler, Supreme Court of Iowa, 
October 8, 1892, it was held that where plaintiff 
sets a back fire in order to protect his property from 
a prairie fire which defendants negligently set and 
permitted to escape, the latter are liable for the de- 
struction by the back fire of such property of plain- 
tiff as would have been destroyed by the original 
fire had he remained idle. The court said: ‘* The 
real question is, was the property of the plaintilf 
destroyed by an independent, intervening cause, so 
that the loss sustained by the plaintiff was not the 
natural and proximate consequence of the act com- 
plained of? It is far easier to lay down the proposi- 
tion than to apply it to a particular case. As is said 
in Sedg. Dam. 66: ‘When we come to analyze 
causes and effects, and undertake to decide what is 
the natural result of a given act, and what is to be 
regarded as unnatural —what is proximate and 
what is remote — we shall find ourselves involved 
in serious difficulty.’ In the case of Insurance Co. v. 
Tweed, 7 Wall. 49, it is said: ‘We have had cited 
to us a general review of the doctrine of proximate 
and remote causes as it has arisen and has been de- 
cided in the courts in a great variety of cases. It 


would be an unprofitable labor to enter into an ex- 








amination of these cases. If we could deduce from 
these the best possible expression of the rule, it 
would remain after all to decide each case largely 
upon the special facts belonging to it, and often 
upon the very nicest discriminations.’ In deter- 
mining this case it is a most important fact to be 
kept in mind that the plaintiff's property would 
surely have been destroyed by the fire set out by 
the defendants, if plaintiff had remained idle. He 
would have been a mere spectator, looking on at 
the destruction of his own property. It was not 
only his lawful right, but his duty, to use all rea- 
sonable and proper means to arrest the disaster. 
Every person is bound to use due diligence to save 
himself from injury by the negligent act of another. 
Little v. McGuire, 43 Iowa, 447; Kiernan v. Heaton, 
69 id. 136; Raridan v. Railway Co., id. 527. 
When the plaintiff kindled the back fire and 
thereby sought to save his buildings he was in the 
strict line of duty, not only in attempting to save 
his property, but to save the defendants from an 
absolute liability for damages. It was his duty to 
fight the fire with fire or water, or in any way, so that 
his efforts in that direction were reasonable and 
proper. It is not necessary that the fire should have 
been continuous to render the defendants liable. If 
it leaped a road or a ditch, and continued on its 
course, the defendants would be liable. Where fire 
is negligently communicated to oue building and 
from that to another the damages are not too remote 
to preclude recovery by the owner of the latter 
building from the person liable for the origin of the 
fire. Small v. Railicay Co., 55 Iowa, 582. And in 
a case where the defendant negligently left his 
horses on the street unsecured, and they ran away, 
and people in the street, in their efforts to stop 
them, caused them to swerve from their course and 
collide with another team properly tied, and this 
team ran away and injured the plaintiff's horse, it 
was held that the defendant was liable because, 
although the immediate cause of the injury was the 
collision with the second team, yet the first wrong- 
ful act of the defendant in negligently leaving his 
team unfastened was the primary and efficient cause 
acting through subsequent events. Griggs v. Fleck- 
enstein, 14 Minn. 81 (Gil. 62). In the case of Lim- 
ing v. Railroad Co,, 81 Iowa, 246, where a fire was 
negligently set out by one of defendant’s engines 
and spread to the barn of one Ortman, and the 
plaintiff assisted Ortman in endeavoring to arrest 
the spread of the fire, but without success, and then 
attempted to remove Ortman’s horses from the 
barn, and while thus engaged the fire reached the 
barn, and in order to escape the plaintiff was com- 
pelled to and did pass through the fire, by which 
he was severely burned, it was held that the in- 
juries to the plaintiff were the proximate consequence 
of the act of setting out the fire, and that plaintiff 
was entitled to recover. It appears to us that the 
case at bar, while not exactly parallel in mat- 
ter of fact, yet is within the rule of the cited 
case.” 
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BOUNDARIES—LAND ABUTTING ON POND— 
CONSTRUCTION OF DEED. 
NEW YORK COURT OF APPEALS, SECOND DIVISION, 
OCT. 1, 1892. 


GOUVERNEUR V. NATIONAL IcE Co.* 

A deed of land bordering on a small non-navigable lake or 
pond is prima facie presumed to convey title to the center, 
and a boundary commencing at a known monument on 
the shore and running thence ‘‘along said pond,” does 
not restrict the grant to the shore. 


Calvin Frost, for appellant. 
Eugene Frayer, for respondents. 


SravD ey, J. The defendant alleges several defen- 
ses, and the one founded upon the denial of the plain- 
tiffs’ title is that their ancestors conveyed the prem- 
ises in question by deeds to certain grantees many 
years before this action was commenced. I[f this prop- 
osition of fact is sustained, the other alleged defenses 
will require no consideration. 

The premises which are the subject of controversy 
consist of a body of water formerly known as ‘*‘ Hinck- 
ley pond,” and later as *‘Croton lake,’ and land un- 
der the water, situated in the town of Patterson, 
county of Putnam. This is a natural pond or lake, 
about one hundred and fifty-one rods in length, and 
in the broadest place about forty-eight rods in width, 
and covers about forty-five acres. It has two inlets at 
the southerly end, and an outlet known as * Muddy 
brook”? at the north end, and the court found that 
there was aslight and very sluggish current running 
through the pond from south to north. The [plaintiffs 
do not claim title to any of the land adjacent to the 
lake, as that was all conveyed by their ancestors by 
five deeds made in the years 1796, 1813, 1828 and 1845. 
Natural ponds and small lakes are private property. 
They pass by grant of land in which they are included. 
They are also presumed, if aothing appears to the con- 
trary, to belong to the riparian owners. And there 
would seem to be no substantial reason for the appli- 
cation of a different rule in the legal construction of 
grants of land bounded on them than is applied to con- 
veyances bounding premises on fresh water streams. 
Our attention has beer called to no case in this State 
where the question has arisen, and essentially been the 
subject of determination. In Canal Commissioners v. 
People, 5 Wend. 447, and in Canal Appraisers v. Peo- 
ple, 17 id. 597, the chancellor said: ‘* The principle it- 
self does not appear sufficiently broad to embrace our 
large fresh water Jakes or inland seas, which are 
wholly unprovided for by the common law of Eng- 
land,”’ and that a different rule must probably prevail 
as to them, ‘‘and also as to those lakes and streams 
which form the natural boundaries between us and a 
foreign nation.’’ A like remark was made in Smith v. 
City of Rochester, 92 N. Y. 463, by Judge Ruger, who 
added: ‘‘ We have arrived at the conclusion that all 
rights of property to the soil under the waters of Hem- 
lock lake were acquired by and belong to its riparian 
owners.”’? Hemlock lake is about seven miles long and 
a half mile in width. And the fact that the title to 
the land in western New York, within which is Hem- 
lock lake, was not derived from this State, was not 
deemed and is not important upon the question of its 
proprietorship, because it came within the class of 
small lakes the bed of which is the subject of private 
ownership. 

In Ledyard v. Ten Eyck, 36 Barb. 102, it was held 
that land conveyed by deed bounding it on Cazenovia 
lake, which was five miles long and three-fourths of a 
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mile in width, extended to its center. But the conclua- 
sion reached in that case may have been supported 
upon another ground, which was there considered. In 
Wheeler v. Spinola, 54 N. Y. 377, the question was con- 
sidered in its application toa pond the size of which 
does not appear, and it was there said that ‘‘a bound- 
ary upon it does not carry title to its center, but only 
to low-water mark. Such is the rule as to boundaries 
upon natural ponds and lakes,’ and in support of the 
proposition are there cited Canal Commissioners v. 
People, 5 Wend. 423; Railroad Co. v. Valentine, 19 
Barb. 484; Waterman yv. Johnson, 13 Pick. 261; Brad- 
ley v. Rice, 13 Me. 198. 

In the Commissioners’ Case the relator claimed cer- 
tain rights in the Mohawk river, which he alleged were 
impaired by the plaintiffs in error; and the Railroad 
Company Case had relation to alleged rights in Lake 
Champlain, which is a large navigable lake about one 
hundred and thirty miles in length, and varying from 
about fifteen miles to less in width. This is a large 
navigable lake, and the Mohawk has been held to bea 
public river. Those two cases seem to have no neces- 
sary application to the present one. Reference further 
on is made to the other two cited cases. 

The controversy in Wheeler v. Spinola had relation 
only toa strip of land between high and low-water 
mark on the south side of Flax pond, upon which strip 
the defendant was charged with committing trespass 
in cutting thatch, and as the title under which the de- 
fendant claimed was by deed bounding the land upon 
the pond, it was held to extend to low-water mark. 
This covered the locus in quo, and was as far as the 
court was called upon to go for the purposes of the de- 
fense. While the views of the learned judge upon 
whose opinion that case was decided are entitled to 
much weight, the question now under consideration 
was not there necessarily considered or determined, 
and, so faras we are advised, it remains in this State 
an open one for consideration. There isa conflict of 
authority upon the subject by adjudication in some of 
the other States, and in holding that by conveyances 
bounding lands on natural ponds the grantees take 
title only to low-water mark, Massachusetts seems to 
have taken the lead. Waterman v. Johnson, 18 Pick. 
261. That case was decided in 1832. There was area- 
son for such rule in that State, in the fact that bya 
colonial law or ordinance adopted in 1641, and amended 
in 1647, great ponds, which were defined as those con- 
taining more than ten acres, were declared public prop- 
erty, and, after this ordinance was so amended in 1647, 
such ponds have not been subject to private owner- 
ship. West Roxbury v. Stoddard, 7 Allen, 158; Hitten- 
ger v. Eames, 121 Mass. 539. 

Andafter referring to Ledyard v. Ten Eyck, 36 Barb. 
102, and to what was there held in relation to the pro- 
prietorship of Cazenovia lake, Mr. Justice Hoar in the 
West Roxbury Case added that the State of New York 
had no statute similar in its provisions to the Massa- 
chusetts ordinance before mentioned. In Bradley v. 
Rice, 13 Me. 198 (decided in 1836), the question was not 
discussed, but the court said that no case had been 
cited or found where the rule of construction applicable 
to boundaries on streams had been extended to a pond 
or lake, and cited Waterman v. Johnson to the con- 
trary. It is unnecessary to refer to the relation to the 
colonyland State of Massachusetts of the territory con- 
stituting the State of Maine, up to the time of its ad- 
mission as a State into the Union, as sach previous re- 
lation may be entitled to no consideration from the 
time it became a State. In State v. Gilmanton, 9 N. H. 
461, the question was whether the town of Gilmanton 
was chargeable with repairs of a bridge over what may 
be termed the outlet of Winnipiseogee lake, and that 
was said to be dependeut on the fact whether the place 
crossed by the bridge was ariver or bay. It was the 
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boundary of the town, and it was accordingly held that 
ifa river the line of the town would go to the center, 
and only to the water’s edge if a bay. This question 
of fact was reserved for trial. ‘The cases cited in sup- 
port of the proposition were Ex parte Jennings, 6 Cow. 
518, and Canal Commissioners v. People, 5 Wend. 423. 
And the court there added that such seems to have 
been the legislative construction in that State of grants 
bounding land on lakes and ponds, as appears from 
the annexation of islands to the towns adjacent, etc. 
In Kanouse v. Slockbower, 48 N. J. Eq. 42, it was held 
that the line bounding the land on the pond or lake 
was in terms confined to the edge of it, and for that 
reason, as well as in construction of law, the land de- 
vised embraced none under the water nor any beyond 
low-water mark. The proposition that the rule appli- 
cable to boundaries on fresh water streams does not 
apply to lakes or ponds was held in Boorman v. Sun- 
nuchs, 42 Wis. 233, and Diedrich v. Railway Co., id. 248. 
And the same in Trustees of Schools v. Schroll, 120 Tl. 
509. In Fletcher v. Phelps, 28 Vt. 257, there was really 
no question that the boundary of the land on Lake 
Champlain was other than at low-water mark. And 
the court, referring to the rule relating to boundaries 
of land on a fresh water stream, added that a different 
rule prevails where land conveyed is bounded on large 
natural ponds or lakes, and cites the Waterman and 
Canal Commissioners Cases. The determination of 
some of the cases above cited is founded upon the 
proposition that the riparian owners do not have title 
to lakes and ponds. Andin Puine v. Woods, 108 Mass. 
169, Mr. Justice Gray said that ‘‘ the question whether 
the title in the land under a great fresh water pond or 
lake is in the proprietors of the lands adjoining, or in 
the crown, does not seem to have been ever judicially 
determined in Eugland,”’ and cites Marshall v. Navi- 
gation Co., 3 Best & S. 732, where the question whether 
the soil of lakes prima facie belongs to the riparian 
owners on either side ad filum aque, or whether it be- 
longs prima facie to the king, was raised and undeter- 
mined. But later it was held that the right to the soil 
of non-tidal lakes was not necessarily in the crown. 
Bristow v. Cormican, L. R., 3 App. Cas. 641; 24 Moak 
Eng. Rep.431. Whatever may be the doctrine applicable 
to small inland lakes and ponds elsewhere, the pre- 
sumption in this State is that the land under their 
waters belongs to the proprietors of the adjoining 
lands. Smith v. City of Rochester, 92 N. Y. 463. Such 
is the common-law rule in the States where the gran- 
tees of land so situated and described by boundary, in 
grants on or along such waters, take to the center. 
Rice v. Ruddiman, 10 Mich. 125; Clute v. Fisher, 65 id. 
48; Ridgway v. Ludlow, 58 Ind. 248; Lembeck v. Nye, 
47 Ohio St. 326. And in Ridgway v. Ludlow it was held 
that a prescriptive right acquired by adverse posses- 
sion to land adjacent to such a lake extended to the 
middle of it. In Hardin v. Jordan, 140 U. S. 371, the 
subject had very thorough consideration, was elabor- 
ately disoussed and the conclusion there reached and 
adopted by a majority of the court was that, by the 
common law, the grantee of lands bounded upon an 
inland non-navigable lake or pond takes title to its 
center. The lake therein question is in the State of 
Illinois, and is two or three miles in length. And the 
court reviewed the case of Trustees of Schools v. 
Schroll, supra, which was criticized, held not to have 
correctly declared the common law applicable to that 
State, and was disregarded as authority on the sub- 
ject. Thisisin harmony witb the rule in our State 


that the title to the soil under such waters is in the ri- 
parian owners, and analogously to that relating to the 
conveyance and proprietorship of lands bounded on 
fresh water streams, it would seem, for the same rea- 
son, to be alike applicable to such lakes and ponds. 
The reason for the distinction in the cases where it has 





been recognized has not been the subject of much dis- 
cussion by thecourts. But areasou given by Judge 
Gresham in State v. Milk, 11 Fed. Rep. 389, had relation 
to the inconvenience or difficulty in locating in the 
lakes the lines of the several proprietors of the up- 
lands. He was dealing witha lake covering fourteen 
thousand acres. But he added that ‘a person might 
by purchasing the lands surrounding a lake, in view of 
the size and other circumstances, be held to own the 
bed. Each case depends largely on its own facts. 

While a lake may be of such form as to render the 
designation in it of the lines of the several riparian 
owners in certain cases somewhat difficult, that fact, 
in its relation to the practical effect of the rule, is not 
an objection to its general application. No case will 
probably arise in which their respective rights in that 
respect may not be ascertained and defined in reference 
to the location and extent of the boundaries of their 
lands on or along the lake. Bends or bays in rivers 
may to some extent present like difficulties. The value, 
such as they have, of small non-navigable lakes and 
ponds, as a general rule, is mainly in their relation to 
the adjacent lands. There may however be excep- 
tional cases. The pond in question has, since the con- 
veyance of the surrounding lands, become useful in its 
production of ice by reason of railroad facilities for 
transportation of it to market. But this fact, and the 
extent of the business and of the preparations made 
there by the defendant to carry it on, have no bearing 
upon the question we are now considering. The in- 
quiry has relation to the title in the soil under the 
water of the pond or lake. The views already given 
lead to the conclusion that the common law, relating 
to the construction and extent of grants of land bor- 
dering and bounded on such waters, is applicable alike 
to conveyances bounding lands on fresh water rivers 
and small non-navigable lakes or ponds. Such is the 
character of the one in question, and whether its bed 
was embraced in or excluded from the grants made by 
the deeds before mentioned is dependent upon their con- 
struction. The boundaries are described as along the 
pond, and unless in some manner qualified or restricted 
they, by legal construction, had the effect to embrace 
its bed within their grants. ‘This, in such case, is the 
presumed intent, unless the contrary appears. Luce v. 
Carley, 24 Wend. 451; Ex parte Jennings, 6 Cow. 518; 
Mott v. Mott, 68 N. Y. 247. 

It is however urged that, as in the last three of those 
deeds the lines along the pond are described by courses 
and distances, the intent thus appears to restrict the 
grants to those lines, and that such is the legal effect. 
It may be observed that the outer boundary of the 
waters of the pond are represented by courses and dis- 
tances, as appears by the deeds, and since they are de- 
scribed as along the pond, was the boundary in legal 
effect necessarily so restricted by that method of de- 
scription as to exclude the bed from the grants? <A 
boundary line described as ‘along the shore” of a 
fresh water stream does not extend the grant to its 
center (Child v. Starr, 4 Hill, 369), and alike construc- 
tion is applicable to a boundary by the bank of such a 
stream. Starr v. Child, 5 Denio, 599; Halsey v. McCor- 
mick, 13 N. Y. 296. In those cases the prescribed lim- 
itation of the boundary lines to the shore and bank did 
not permit the extension of the grant by construction 
to the thread of the streams. And the same may be 
said of People v. Jones, 112 N. Y. 597. Our attention 
has been called to cases relating to conveyances of 
lands adjacent to highways, where it was held thata 
line described as running along a highway from and to 
monuments located on one side of it did not vest in 
the grantee title to its center, but by the terms of the 
description the road-bed was excluded. Jackson v. 
Hathaway, 15 Johns. 447; /nsurance Co. v. Stevens, 87 
N. Y. 287; Smith v. Slocomb, 9 Gray, 36. While there 
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is, in legal effect, analogy between the boundary of 
grants on highways and streams, there is this distine- 
tion, that it is not practicable to locate monuments in 
the channels of the latter, and it is usual to refer, in 
the description of boundary, to their location adjacent 
to the water, to mark the place of intersection with 
the stream. In Luce v. Carley, 24 Wend. 451, among 
the courses in the description of the premises were 
those to a hemlock stake “ standing on the east bank 
of the river, from thence down the river, as it winds 
and turns, twenty-four chains and ninety-four links, 
to ahard maple tree,” etc. This maple tree, as appears 
by the opinion of the court, was described as standing 
on or near to the east bank, and in holding that the 
grantee took title to the center of the river the court 
said: ‘It is never thought that monuments men- 
tioned in such a deed, as occupying the bank of the 
river, are meant by the parties to stand on the precise 
water line; they are used to fix the termini of the line 
which is described as following the sinuosities of the 
stream. * * * Where the grant isso framed as to 
touch the water of the river, and the parties do not ex- 
pressly except the river, if it be above tide, one-half of 
the bed of the stream is included by construction of 
law. If the parties mean to exclude it they should do 
so by express exception.” 

In Child vy. Starr, 4 Hill, 375, the chancellor remarked 
that ‘‘running toa monument standing on the bank, 
and from thence by the river or along the river, ete., 
does not restrict the grant to the bank of the stream, 
for the monuments in such cases are only referred to 
as giving the direction of the lines to the river, and 
not as restricting the boundary on the river.” In 
Seneca Nation of Indians v. Knight, 23 N. Y. 498, the 
boundary of the land was described as beginning at a 
post standing on the bank of Lake Erie, at the mouth 
and on the north side of Cattaraugus creek, and after 
describing other lines proceeded: ‘Thence * * * 
to a post standing on the north bank of Cattaraugus 
creek; thence down the same, and along the several 
meanders thereof, to the place of beginning.” It was 
held that the grant was to the center of the creek. 
The court there referred to and approved the remark 
before mentioned of the chancellor in the Child Case, 
and added: ‘“ Parties may restrict their grants, but 
the restriction ought to be found in very plain and ex- 
press words.” And in Jnsurance Co. v. Stevens the 
court cited with approval the Seneca Nation Case, and 
in like manner noticed such remark of the chancellor 
in the Child Case. Inasmuch as a boundary by or 
along a water course is effectual to take the grant, by 
legal construction, to its thread, it would seem that the 
application of the courses and distances of the bound- 
ary along the water of the stream may not be treated 
as qualifying the effect which would be given to the 
grant if they were omitted. If the boundary were not 
expressed as along the pond, it might and would be 
assumed that there was an intent to so restrict, and it 
may be observed that the courses and distances be- 
tween the outer lines intersecting it are not controlled 
by any monuments given in the deeds other than along 
the pond. A question somewhat similar to this arose 
in Rix v. Johnson, 5 N. H. 520. There the boundary 
on @ river was described by courses and distances be- 
tween the two points of intersection of the outer lines 
with the stream by reference to monuments located 
near it, and it was held that the boundary was in the 
river. The present case is distinguishable from those 
where the line is described as along the shore or on the 
bank. Here there is nothing in the terms of the deeds 
which places the boundary along there outside the 
water of the pond. The boundary is described as along 
the pond. The courses and distances given represent 
the sinuosity of the line of connection of the water 
with the shore, and the boundary, as described along 








the pond, as generally understood, means on its water. 
And the fact that the length of the lines running to 
and from the monuments at the pond is the distance 
to and from them on the bank does not of itself affect 
the question. Such is usually the case of the descrip- 
tion of land bounded on streams in which the grants 
are treated as ad filumaque. And as said by Mr. Jus- 
tice Cowen in Luce v. Carley, where the grant is so 
framed as to touch the water of the river, one-half the 
bed of the stream is included by construction of law. 
This of course means to the extent of the boundary in 
contact with the water. It is a matter of common 
knowledge in respect to lands bordering on streams 
and other bodies of water that it is usual in surveys, 
when made, to so describe the uplands as to compute 
the number of acres they contain, as generally in them, 
exclusive of the soil beneath the waters, is mainly the 
value, and the quantity of the uplands embraced ina 
conveyance constitutes, in view of the situation, the 
basis for the measure of the consideration. The con- 
veyances embracing the land surrounding this lake or 
pond were made many years ago. No circumstances 
appear bearing upon the purpose, constraction or effect 
of those conveyances inconsistent with the intent of 
the grantors to include its bed within them. 

If these views are correct, the conclusion of the trial 
court that the plaintiffs had no title to the locus in quo 
was justified by the evidence, and the order should be 
reversed and the judgment affirmed. 


All concur. 
ccna 


GIFT — VALIDITY — DELIVERY — ELECTION 
OF ACTIONS. 


WISCONSIN SUPREME COURT, SEPT. 27, 1892, 
Crook v. Frrst Nat. BANK OF BARABOO. 
Decedent deposited bonds and coupons with a bank, and 
took a writing, signed by the cashier, acknowledging 
their receipt, and that they were “to be sold, and the 
proceeds placed to her credit.” Held, that a delivery of 
the receipt, with an indorsement thereon, signed by the 
decedent, requesting the cashier to “ let” plaintiff “ have 
the amount of the within bill,’ and with the intention to 
pass title thereto, constituted a valid gift of the money 

due from the bank. 

An action ex eontractu, brought by an administrator to re- 
cover money claimed to have been wrongfully paid to de- 
fendant by a certain bank, constitutes an election and 
ratification of the payment, and precludes a subsequent 
action against the bank on the same claim. 


7 appellant, in his capacity as administrator of 

the estate of Lucretia Austin, deceased, brought 
this suit against the respondent, alleging that prior to 
and at the time of her death there was deposited in 
the defendant bank, of the moneys of the said Lucre- 
tia Austin, and to her credit, the sum of $4,504.70, 
which sum it was alleged was due and owing to her, 
the said Lucretia Austin, from the defendant bank, at 
the time of her death, but the defendant still has and 
holds it, and on demand of plaintiff has refused to pay 
the same. The answer alleges, in substance, as a first 
defense, that prior to the death of the said Lucretia 
Austin, and on the 28th of December, 1887, the defend- 
ant received from her four United States government 
bonds, with directions to sell them, and place the pro- 
ceeds to her credit; and also received therewith, at 
the same time, for collection, certain interest coupons 
of the value of $221, the proceeds of which were in like 
manner to be placed to her credit. That such pro- 
ceeds of the bonds and coupons were $4,504.70, and 
were immediately after the sale of said bonds and col- 
lection of said coupons placed to her credit in the said 
bank; that they were receipted for by the cashier of 
said bank when it received them, as follows: ‘ Iron- 
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ton, Dec. 28, '87. Received of Lucretia Austin four 44¢ 
registered bonds, No. 43,981, No. 43,986, No. 43.983, No. 
43,982, to be sold, and the proceeds placed to her credit 
in the lst Nat'l Bank of Baraboo. Also, for collection, 
$221 in coupons. Charles L. Sproat, Cashier.’’ Lu- 
cretia Austin died January 3, 1888, and afterward, on 
the 6th of February, 1888, the said receipt was pre- 
sented at the defendant bauk by Charles Mitchell, in- 
dorsed upon the back thereof as follows: ‘Ironton, 
Sauk Co., Wis. Mr. Chas. L. Sproat, Baraboo, Wis. — 
Sir: Please let Chas. Mitchell, my nephew, have the 
amount of the within bill, and oblige. Lucretia Aus- 
tin. Witnesses: W. H. Mitchell. Catherine Dyson,” 
—dated January 2, 1888. That the said Sproat, as cash- 
ier of the bank, upon the presentation of the receipt so 
indorsed, paid to the said Mitchell the amount afore- 
said, namely, $4,504.70. 

The defendant alleged that by the delivery of the 
said receipt with the order of direction so made 
thereon the said Lucretia Austin,on the 2d of Janu- 
ary, 1888, ** intended to give, and did give,’ the amount 
for which the said receipt was given, to-wit, the sum 
of $4,504.70, to the said Charles Mitchell, or to the said 
Charles Mitchell and others, to-wit, to said Charles 
Mitchell and his brothers and sisters. The second de- 
fense was that the plaintiff,as such administrator of 
the estate of Lucretia Austin, after the payment of 
the said sum of money to Charles Mitchell, as afore- 
said, upon the said receipt bearing the indorsement 
and order above mentioned, commenced an action in 
the Circuit Court for Sauk county against said Mitch- 
ell and others, and recovered judgment for the amount 
so paid by the defendant in this action to the said 
Charles Mitchell on the 6c:h of February, 1888, to-wit, 
$4,501.70, together with interest thereon; that said 
judgment was for the same demand and claim made in 
this action against the defendant; and it is averred 
tuat the plaintiff, by instituting the action against 
Mitchell and others, and prosecuting the same, and re- 
covering judgment therein for said money collected 
on said bonds and coupons, and paid by the defendant 
to the said Charles Mitchell, as aforesaid, on presenta- 
tion of said receipt and indorsement, elected to hold, 
and did hold, the said Charles Mitchell and his co- 
defendants liable thereon, and thereby waived the 
tight to claim the same of the defendant. 

The plaintiff demurred tothe answer. The Circuit 
Court overruled the demurrer, aud from the order 
thereon plaintiff appealed. 


G. Stevens and Duffy & McCrory, for appellant. 
R. D. Evans, for respondent. 


Pryney, J. The receipt set out in evidence given by 
the bank to Lucretia Austin for the four bonds and 
$221 in coupons, the former to be sold and the latter to 
be collected, and the proceeds to be placed to her 
credit, was moze than a mere receipt. It was of a con- 
tractual cuaracter, defining the duty of the bank in the 
premises, and was the sule evidence which Mrs. Austin 
had to establish ber v:ight to the fund produced by the 
sale of the bonds and coliection of the coupons. The 
bank, upon such sale and collection, became her debtor 
forthe amount. The receipt was in the nature of a 
certificate of deposit. Plainly, the bank would not be 
expected to or be bound to pay over the money with- 
out the surrender of its obligation to Mrs. Austin. The 
receipt was therefore potentially the fund itself, with- 
out which, in the ordinary course of business, it could 
not be obtained; and equitably at least, if not legally, 
it possessed all the characteristics of a regular certifi- 
cate of deposit. It represented the money, the pro- 
ceeds of the bonds and coupons. The answer alleges, 
in substance, the delivery of this receipt with the in- 
dorsement thereon by Mrs. Austin to her nephew, 





Charles Mitchell, five days after its date, and one day 
before her death, and that she thereby ‘intended to 
give, and did give,”’ the entire fund produced from the 
bonds and coupons—$4,504.70—to the said Charles 
Mitchell, or to him and his brothers and sisters. Con- 
strued with reasonable liberality, the answer must be 
held to allege a gift of this fund due from the bank to 
Mrs. Austin, under the circumstances above stated, 
to the party named in the order, and evidence would 
doubtless be admissible under the answer to show a 
gift of the fund either infer vivos or causa mortis. A 
gift inter vivos must be completed by a delivery of the 
subject of the gift. A donatio causa mortis must be 
completely executed, so far as delivery is concerned, in 
the lifetime of the donor, precisely as required in the 
case of gifts intervivos. A donatio causa mortis is a 
gift absolute in form, made by the donor in anticipa- 
tion of his speedy death, and intended to take effect 
and operate as a transfer of title only upon the happen- 
ing of the donor’s death. The gift must be absolute, 
with the exception of the conditions inherent in its na- 
ture, and adelivery of the article donated is a neces- 
sary element; but it may be revoked by the donor, 
and is completely revoked by his recovery from the 
sickness or escape from the danger in view of which it 
was made. Andif not so revoked, the gift may be 
taken by the administrator of the donor, if necessary, 
for the payment of his debts. 3 Pom. Eq. Jur., § 1146; 
Basket v. Hassell, 107 U. S. 609, 610; Henschel v. Mau- 
rer, 69 Wis. 576. 

The question presented by the first defense is 
whether the delivery of the receipt, indorsed, as 
stated, to Charles Mitchell,with intent to give him the 
proceeds of bouds and coupons, could operate as a gift, 
for whether the gift was one inter vivos or was in- 
tended as a donatio causa mortis is not a materiai ques- 
tion, as it is abundantly shown by the authorities that 
so far as the subjects which may be disposed of by gift 
and the question of delivery are concerned, the law is 
the same in either case. Caump’s Appeal, 36 Coun. 92, 
93; Harris v. Clark, 3 N. Y. 93,113; Grover v. Grover, 
24 Pick. 261, 264; Basket v. Hassell, 107 U. 8.614. The 
law favors free and comprehensive power of disposi- 
tion by an owner of his property, and the rigor of the 
earlier cases has been materially relaxed, both as to 
the subjects of such gifts and as to what willserveas a 
delivery to make them effectual. This is well illus- 
trated by the cases above cited, in which it is held that 
the thing given must be delivered, or it must be placed 
in the power of the donee by delivery to him of the 
means of obtaining possession. ‘As to the character 
of the thing given,” says Shaw, C. J., in Chase v. Red- 
ding, 13 Gray, 418, 420, ‘the law has undergone some 
changes. Originally it was limited, with some exact- 
ness, to chattels, to some object of value deliverable 
by the hand; then extended to securities transferable 
solely by delivery, as bank notes, lottery tickets, notes 
payable to bearer or to order and indorsed in blank; 
subsequently it has been extended to bonds and other 
choses in action in writing represented by a certificate, 
when the entire equitable interest is assigned; and in 
the very latest cases on the subject in this Common- 
wealth it has been held that a note not negotiable, or, 
if negotiable, not indorsed, but delivered, passes with 
arightto use the name of the administrator of the 
promisee to collect for the donee’s own use.” 

And in Parish v. Stone, 14 Pick. 198, speaking of the 
extension of the doctrine to include choses in action 
delivered so as to operate only asa transfer by equita- 
ble assignment or a declaration of trust, Shaw, C. J., 
also says that ‘‘ these cases all go on the assumption 
that a bond or other security is a valid, subsisting ob- 
ligation for the payment of asum of money, and the 
giftis in effect a giftofthe money bya gift and deliv- 
ery of the instrument that shows its existence and af. 
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fords the means of reducing it to possession.” It has 
since been repeatedly held ** that a deposit in a savings 
bank may be the subject of a valid donatio causa mor- 
tis, as well as of a gift inter vivos, and that such a gift 
may be proved by the delivery of the bank book tothe 
donee, or athird person for him; that as there can be 
no manual delivery of the credit which the donor has 
in the bank, the delivery of the book which represents 
the deposit, and is the only evidencein the possession 
of the donor of hiscontract with the bank, together 
with an order or assignment, operates as a complete 
transfer of the existing fund, and is all the delivery of 
which the subject is capable.’ Pierce v. Bank, 129 
Mass. 430, and cases cited; Davis v. Ney, 125 id. 590; 
Hill v. Stevenson, 63 Me. 367; Cump’s Appeal, 36 Conn. 
88. In Ridden v. Thrall, 125 N. Y. 572, 577, 578, it was 
held that the deposit book in the savings bank answers 
the same purpose as acertificate of deposit in other 
banks, and that any delivery which transfers to the 
donee either the legal or equitable title is sufficient to 
eff -ctuate a gift; and a gift of the moneys due a depos- 
itor, by delivery of the deposit book, was upheld, not- 
withstanding a by-law of the bank, printed in the 
book, required an order or power of attorney when 
some person other than the depositor attempted to 
draw the money; and the donee in that case had no 
such power, but the court held that he had the same 
right to enforce payment that he would have had if he 
had been the donee of any non-negotiable chose 
inaction or a certificate of deposit or unindorsed note, 
and could establish his right to payment in such case, 
by any proof showing that he was the absolute legal 
owner. It is well settled that in order to constitute a 
valid assignment of a debt or other chose in action, in 
equity, no particular form of words is necessary. Any 
words which show an intention of transferring or ap- 
propriating the chose in action to the assignee for a 
valuable consideration are sufficient; nor is any writ- 
ten instrument required. Any order, writing or act 
which makes an appropriation of the fund amounts to 
an equitable assignment, and an oral or written decla- 
ration may be as effectual as the most formal instru- 
ment. An order for or payable out of a particular 
fund, not only as between the drawer and payee, but 
as regards the drawee, will so operate, though not 
accepted by him. 1 Am. & Eng. Enc. Law, 835, and 
cases cited, whi ut supra. 

The same is true as to gifts of choses in action, if a 
delivery, or what in judgment of law amounts to such, 
takes place. In Wilson v. Curpenter, 17 Wis. 516, Cole, 
J., says: “Delivery is essential, both at law and in 
equity, to the validity of the parol gift of a chattel or 
chose inaction, and it is the same whether it bea gift 
inter vivos or causa mortis. Without actual delivery 
the titledves not pass; ”’ and he quotes 2 Kent Com, 
554, where the author says: ‘Delivery in this, as in 
every other case, must be according to the nature of 
the thing. It must be an actual delivery, so far as the 
subject is capable of delivery. It must be secundum 
subjectum materiam, and be the true and effectual way 
of obtaining the command and dominion of the sub- 
ject. Ifthe thing be not capable of actual delivery, 
there must be some act equivalent to it. The donor 
must part not only with the possession, but with the 
dominion, of the property. If the thing given be a 
chose in action, the law requires an assignment, or 
some equivalentinstrument, and the transfer must be 
actually executed.” Henschel v. Maurer, 69 Wis. 576; 
Brunn v. Schuett, 59 id. 269, 272. In Elam v. Keen, 4 
Leigh, 333, an oral gift of a bond in suit, accompanied 
by a delivery of the attorney's receipt for it, was held 
a valid gift of the bond, Carr, J., saying: ‘*The bond 
itself could not be delivered. It was in court, in the 
custody of thelaw. The receipt was its representa- 
tive. * * * Asin case of the key, the delivery of 





the receipt ‘ was the true and effectual way of obtain- 
ing the use of the subject.’ Speaking from my own 
experience, I should say an attorney requires no bet- 
ter order for the payment of money he has collected on 
2a bond than the receipt he has given for the bond. 
When he takes this in, with a receipt upon it for the 
money, he feels himself safe.” 

In this case, superadded to the receipt given by the 
bank for the bonds and coupons, was an order from the 
party depositing them for conversion, written upon 
the receipt itself. Moore v. Durton, 4 De Gex &8. 617, 
520; Walsh’s Appeal, 122 Penn. St. 177, 187-190. In 
Stephenson v. King, 81 Ky. 425, it is shown that the 
arbitrary rule requiring an assignment and delivery of 
the identical thing in order to make a gift of it valid 
has been abandoned; and the language of the court in 
Elam v. Keen, supra, that ‘there are many things of 
which actual manual tradition cannot be made, either 
from theirnature or situation at the time. It is not 
the intention of the law to take from the owner the 
power of giving these. It merely requires that he shall 
do what, under the circumstances, will in reason be 
equivalent to an actual delivery,’’—was approved, and 
it was held that ‘“ there is no reason why the intention 
to give with the actual delivery of the written evi- 
dence of the right to the thing, although in the posses- 
sion of another, under the belief of the donor that it 
perfects the gift, should not be held to constitute a 
valid gift causa mortis.” But, as already noticed, there 
was here the written order of the donor on the cashier 
of the bank, indorsed on the receipt itself; and it is 
alleged in the answer tbat by thedelivery to Mitchell 
of these instruments Mrs. Austin intended to give, 
and did give, the fund in question to Mitchell. The 
terms of the order, it is true, are ambiguous, and it is 
argued that it amounted only to an authority to Mitch- 
ell to receive the money as Mrs. Austin’s agent. The 
averment of intention to give an actual gift answers 
this objection for the purposes of this demurrer, for 
we think, that as the language of the order is ambigu- 
ous, it is entirely clear that parol evidence of what oc- 
curred at the time is competent to show that the order 
and delivery of the receipt were intended by Mrs. Aus- 
tin to operate as a present gift, and not as a mere au- 
thority to receive the money for ber use, as that the 
delivery of the receipt and order was accompanied 
with words of present gift, or that other contempora- 
neous facts and circumstances justified that conclu- 
sion. We therefore hold that the delivery of the re- 
ceipt, with the order indorsed with the intention of 
giving the chose in action—the fund due from the 
bank—to Mitchell, constituted a valid gift to him of 
the money due from the bank to plaintiff's intestate. 
We think that it isa fair inference from the allega- 
tions of the second defense that the action in which the 
plaintiff as administrator recovered judgment against 
Charies Mitchell and others in the Circuit Court for 
Sauk county, for the same money sued for by him in 
this action, was an action ex contractu for money had 
and received by them to his use, and the question is 
whether the plaintiff did not thereby affirm that the 
money was properly paid over by the defendant bank 
tothem, orto Charles Mitchell for his use, so as to 
preclude him from now asserting as a basis of recovery 
in this action that such payment was wrongful. The 
rule is universal that where a party has a choice be- 
tween two inconsistent rights or remedies, and delib- 
erately makes his choice, such election becomes con- 
clusive upon him, and precludes him from subse- 
quently adopting the other. Mariner v. Railroad Co., 
26 Wis. 89; Warren v. Landry, 74 id. 144; Curtis v. 
Williamson, L. R., 10 Q. B. 57; Jn re Davison, 18 Q. B. 
Div. 54. 

If the alleged gift to Mitchell was void or inopera- 
tive forany reason, the bank still remained the debtor 
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of Mrs. Austin, and the money it paid to Mitchell was 
its own money, and the plaintiff had ne claim what- 
ever toit. This money so paid could not become the 
money of the plaintiff except upon his ratification of 
the act of Mitchell in collecting and of the bank in 
paying it to him; so that the money he thus received 
from the bank became and was money received and 
held by him to and for the use of the plaintiff, and the 
plaintiff could have no claim to it but by electing to 
treat it as he did by suing for and recovering it as his 
money in the hands of the defendants in that action. 
He could not treat them as his debtors for the money 
had and received from the bank to his use, and recover 
against them on that ground, and thereafter sue and 
recover the same sum from the bank as being still in- 
debted to him. He could not sue and recover in both 
actions, at the same time, nor in succession. His rights 
and remedies ex contructu against Mitchell and others 
and against the bank were alternative, and not con- 
current; and it must follow necessarily that the recov- 
ery against Mitchell and others, although not collect- 
ible, necessarily extinguished his cause of action in 
indebitatus assumpsit (for it is in that form) against the 
bank. Numerous authorities were cited by the re- 
spondent’s counsel sustaining this view of the case, 
among which is the case of Fowler v. Bank, 113 N. Y. 
450, which was a case where a person entitled to a sav- 
ings bank deposit, which had been paid withont au- 
thority to another person, had a right of action there- 
for against the bank as debtor and one against the 
party so receiving it for money had and received; and 
it was held that by bringing either action he lost the 
right to the other, and that a judgment against the 
party who wrongfully received the money from the 
bank, although uncollectible, was a bar to an action 
against the bank. This case seems to have been thor- 
oughly discussed, and has been cited elsewhere with 
approbation, and was affirmed in Terry v. Munger, 121 
N. Y. 161, and subsequently the same point was decided 
in a well-reasoned opinion in Assurance Co. v. May, 82 
Ga. 646. The case is the same in principle as where a 
party who has waived the tort by conversion of per- 
sonal property by suing in asswmpsit is held precluded 
from thereafter maintaining trover against the de- 
fendant’s vendee of the same property. Nield v. Bur- 
ton, 49 Mich. 53; Farwell v. Myers, 64 id. 234. The sub- 
ject of election between inconsistent remedies, and the 
effect of such election, are quite fully considered in 
Crossman v. Rubber Co., 127 N. Y. 34, 37-39, in whieh 
Fowler v. Bunk, supra, is cited with approval. It 
would have been a singular application of legal princi- 
ples indeed if the plaintiff had prosecuted both these 
actions in the same court at the same time, that would 
permit the plaintiff to recover against Mitchel) and 
others on the ground that they had had and received 
this money from the bank to his use, and so to obtain 
judgment against them, and the suit against the bank 
being called for trial, would allow him to recover the 
same money against the bank on the ground that it 
had not been paid to Mitchell to the plaintiffs use, 
but the bank still was indebted to the plaintiff for it. 
The remedies pursued by the plaintiff in the two ac- 
tions are not concurrent, asin the case of several ac- 
tions against joint trespassers and the like, where both 
actions proceed upon the same identical facts as a 
foundation of arecovery, and in which the right in- 
volved in either case is entirely consistent with that 
in the other. It will be found, upon close examina- 
tion, that in no case can remedies be regarded as con- 
sistent unless predicated upon consistent allegations 
or grounds of recovery. Here, as already stated, the 
ground of recovery in the suit against Mitchell and 
others was that they had received the money from 
the bank due to the plaintiff to his use, and this is in- 
consistent with the allegation in this case that the 





bank still remained indebted to him therefor. The po- 
sitions are mutually contradictory. The defendant 
bank may have materially changed its position upon 
the faith of the assertion and election of the plaintiff in 
the former action, so that it would be unjust to allow 
the plaintiff now to retract the claim that Mitchell and 
others had received the money from the bank to his 
use, and now iusist in thisaction, as a basis of recoy- 
ery, that the former allegation is untrue, and the bank 
still remains indebted to him forthe money. Both al- 
legations cannot betrue. Warren v. Landry, T4 Wis. 
144; Morris v. Reaford, 18 N. Y. 552; Roderman v. 
Clark, 46 id. 354; Moller v. Tuska, 87 id. 166, 169. 

We think the remedies pursued by the plaintiff are 
inconsistent; that by electing to pursue and charge 
Mitchell and others for money had and received from 
the bank, the plaintiff elected to affirm the payment 
made by the bank to Mitchell, and that he cannot 
now be heard to say that the payment was without au- 
thority, and that the bankis still indebted to him, as 
administrator, for the money. 

The order of the Cireuit Court, overruling the plain- 
tiff's demurrer to the defendant’s answer, must there- 
fore be affirmed. The order appealed from is affirmed. 


a — 


INSURANCE—ACCIDENT— KNOWLEDGE OF 
AGENT IMPUTED TO PRINCIPAL. 
ENGLISH COURT OF APPEAL, MAY 13, 1892. 
BAWDEN Vv. LONDON, EDINBURGH AND GLASGOW As- 
SURANCE Co.* 

B. effected an insurance with the defendant company through 
their agent against accidental injury. The proposal for 
the insurance contained a statement by the assured that 
he had no physical infirmity, and that there were no cir- 
cumstances that rendered him peculiarly liable to acci- 
dents, and it was agreed that the proposal should form 
the basis of the contract between him and the company. 
By the terms of the policy the company agreed to pay the 
insured £500 on permanent total disablement, and £250 on 
permanent partial disablement—the policy stating that 
by permanent total disablement was meant, inter alia, 
‘*the complete and irrecoverable loss of sight to both 
eyes,” and by permanent partial disablement was meant, 
inter alia, **the complete and irrecoverable loss of sight 
in one eye.”’ At the time when he signed the proposal for 
the insurance the insured had lost the sight of one eye, a 
fact of which the defendants’ agent was aware, though 
he did not communicate it to the defendants. The assured 
during the currency of the policy met with an accident, 
which resulted in the complete loss of sight in his other 
eye, so that he became permanently blind. Meld, that it 
must be taken, first, that the assured had sustained a 
complete loss of sight to both eyes within the meaning of 
the policy; secondly, that the knowledge of the defend- 
ants’ agent was, under the circumstances, the knowledge 
of the defendants, and that they were liable on the policy 
for £500 

| geermmeqencoe by the defendants for a new trial, 

41 or that judgment might be entered for them. 

The lord chief justice directed the jury that the com- 
pany were, through their agent Quin, affected with 
knowledge of the fact that Bawden was a one-eyed 
man. The jury found a verdict for the plaintiff for 
£500, and judgment was entered accordingly. 


Sir Charles Russell, Q. C., Ashton Crossand F. Dodd, 
for defendants. 

Gully, Q. C., and Henry, for plaintiff, were not called 
upon. 


Lorp Esuer, M. R. We have to apply the general 
law of principal and agent to the particular facts of 


— #2Q. B. Div. [1892] 534. 























THE ALBANY LAW JOURNAL. 391 








this case. The question is, what was the authority of 
suc. an agent as Quin? His authority is to be gathered 
from whathe did. He wasan agent of the company. 
He was not like a manwho goes to acompany and says, 
I have obtained a proposal for an insurance; will you 
pay me commission for it? He was the agent of the 
company before he addressed Bawden. For what pur- 
pose was he agent? To negotiate the terms of a pro- 
posal for an insurance, and to induce the person who 
wished toinsure to make the proposal. The agent 
could not make a contract of insurance. He was the 
agent of the company to obtain a proposal, which the 
company would accept. He was not merely their 
agent to take the piece of paper containing the pro- 
posal tothe company. The company could not alter the 
proposal; they must accept it or decline it. Quin, 
then, having authority to negotiate and settle the 
terms of a proposal, what happened? He went toa 
man who had only one eye, and persuaded him to make 
a proposal to the company, which the company might 
then either accept or reject. He negotiated and set- 
tled the terms of the proposal. He saw that the man 
had only one eye. The proposal must be construed as 
having been negotiated and settled by the agent with 
a one-eyed man. In that sense the knowledge of the 
agent was the knowledge of the company. The policy 
was upon a printed form which contained general 
words applicable to more than one state of circum- 
stances, and we have to apply those words to the par- 
ticular circumstances of this case. When the policy 
says that permanent total disablement means ‘the 
complete and irrecoverable loss of sight in both eyes,” 
it must mean that the assured is to lose the sight of 
both eyes by an accident after the policy has been 
granted. Thé contract was entered into with a one- 
eved man, and in such case the words must mean that 
he is to be rendered totally blind by the accident. 
That indeed would be the meaning in the case of aman 
who had two eyes. Ifthe accident renders the man 
totally blind, he isto be paid £500 for permanent total 
disablement. Quin, being the agent of the company 
to negotiate and settle the terms of the proposal, did 
80 with aone-eyed man. The company accepted the 
proposal, knowing through their agent that it was 
made by a one-eyed man, and they issued to him a 
policy which is binding upon them, as made with a 
one-eyed man, that they would pay him £500 if he by 
accident totally lost his sight, 7. e., the sight of the 
only eye he had. In my opinion the plaintiff is enti- 
tled to recover £500 for the total loss of sight by the as- 
sured as the direct effect of the accident. 


LinpDuey, L. J. [Tam of thesame opinion. The case 
turns mainly upon the position of Quin. What do we 
Know about him? The company have given us no in- 
formation about the terms of his agency. In the 
printed form of proposal he is described as the agent 
of the company for Whitehaven, and it is admitted 
that he was their agent for the purpose of obtaining 
proposals. What does that mean? Itimplies that he 
sees the person who makes the proposal. He was the 
person deputed by the company to receive the pro- 
posal, and to put it into shape. He obtains a proposal 
from aman who is obviously blind in one eye, and 
Quin sees this. This man cannot read or write, except 
that he can sign his name, and Quin knows this. Are 
we to be told that Quin’s knowledge is not the knowl- 
edge of the company? Are they to be allowed to throw 
over Quin? In my opinion, the company are bound 
by Quin’s knowledge, and they are really attempting 
to throw upon the assured the consequences of Quin’s 
breach of duty to them in not telling them that the 
assured had only one eye. The policy must, in my 
opinion, be treated as if it contained arecital that the 
assured was a one-eyed man. The £500 is to be pay- 








able in case of the “ complete and irrecoverable loss of 
sight in both eyes’’ by the assured. If the assured has 
only one eye to be injured, this must mean the total 
loss of sight. Within the true meaning of the policy, 
as applicable to a one-eyed man, I think the plaintiff 
is entitled to recover £500. 


Kay, L. J. Iagree. The defendantsare a limited 
joint-stock company, and the principal question is 
whether the knowledge of their agent is to be imputed 
tothem. Lameclearly of opinion that itis. The agent, 
when he obtained the proposal, knew that this man 
had only one eye. It appears on the face of the pro- 
posal that Quin was the agent of the company for the 
Whitehaven district. What was he agent for? The 
company have given no evidence about this, but we 
cannot have better evidence than what the agent act- 
ually did. It was his duty to obtain proposals for as- 
surances, and to send them to the company. It was 
his duty to get the form of proposal filled up and 
signed by the proposer, and to see that this was done 
correctly. Then he goes to a man who has obviously 
only one eye—he knows that he has only one eye—and 
he induces him to sign a proposal. The agent fills up 
the blanks in the proposal in his own handwriting, and 
it issentin tothe company. In the margin of the 
form is printed this note: “If not strictly applicable, 
particulars of any deviations must be given at back,” 
which must mean that if the printed statementsin the 
form are not strictly applicable to the particular case, 
the respects in which they are not so are to be stated 
on the back of the proposal. If Quin had performed 
his duty to the company, who would have written at 
the back of the proposals the ** deviations ”’ in the case 
of Bawden? I think it was Quin’s duty todo this, and 
to point out to Bawden that without it the form would 
not be properly filled up. So far as we know, Quin did 
not convey to the company his knowledge of the fact 
that Bawden had ouly one eye; and it is argued, that 
the policy having been entered into by the company, 
and the premiums paid to them for some time, the 
policy is either void, or the company are only liable 
for a partial disablement of the accused. How is it 
possible for us to say that the knowledge of Quin is 
not to be imputed to the company? That knowledge 
was obtained by him when he was acting within the 
scope of hisauthority, and it must be imputed to the 
company. This is an answer to the argument that the 
policy is to be treated as void, because the statements 
in the proposal are not accurate. In my opinion, the 
condition that the statements in the proposal are to 
form the basis of the contract does not apply at all, 
because knowledge is to be imputed to the company of 
the fact that Bawden had only one eye. 

Then it is said that the plaintiff can recover only for 
partial, not for total, permanent disablement. But, 
treating the company as knowing that Bawden had 
only one eye, how ought the policy to be construed? 
The material words are, “‘ complete and irrecoverable 
loss of sight in both eyes;” and in my opinion, they 
ought to be construed as meaning that the company 
are to pay £500 in case the assured completeiy loses his 
sight by means ofan accident. Thisis what has hap- 
pened in the present case, and therefore, in my opin- 
ion, the plaintiff is entitled to recover £500. 


Application refused. 





—<——ee 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


BANKS—CHECK—MONEY FOR UNLAWFUL USE.—A 
bank may not refuse to cash a check, though it knows 
that the check was drawn in payment of a bet made 
in violation of law on the result of an election; and if 
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acheck was so cashed the drawer cannot recover the 
amount from the bank. A case can be imagined in 
which to pay a check might be toaid and abet a crime, 
but even then it is difficult to see how aguilty principal 
can sue the depositary for obeying his orders. But in- 
dependently of that consideration, it would not do to 
permit a banker to decline payment on the ground that 
bad use is to be made of the money. His undertaking 
is to honor his customer's orders so long as he has suf- 
ficient fands in his hands; subject to certain limita- 
tions for the protection of the banker against spurious 
orders, the funds are intended and understood to 
be as much under the control of the depositor as 
though they werein his own safe. Morse on Banks, 
section 311, lays down the law upon this subject as fol- 
lows: ‘“‘ The banker cannot excuse his disobedience of 
his customer’s orders, in the due course of business, 
by setting up that he knew or had reason to believe 
that the customer's orders were given in promotion of 
an unlawful purpose.’’ The banker, in paying acheck, 
is not, as appellant seems to contend, in the position 
of one who purchases negotiable paper. He is a cus- 
todian of funds, and payment of a check of his cus- 
tomer is payment to his customer, whois in no posi- 
tion to complain. And besides, public policy would 
not permit a banker to shirk his duty under such de- 
fenses. So obvious is thisthat the books contain no 
causes where the question is raised, except where the 
deposit is of trust funds or by an agent. Cal. Sup. Ct., 
Sept. 15, 1892. McCord v. California Nat. Bank of San 
Diego. Opinion by Temple, C. 


CARRIERS—INJURIES TO PASSENGERS—CONTRIBU- 
TORY NEGLIGENCE—RIDING IN EXPRESS CAR.—It is 
contributory negligence for a passenger to ride in an 
express car in violation of a known rule of the com- 
pany, even with the permission, connivance or knowl- 
edge of the conductor of the train, or without his pro- 
testation against it, when the conductor is cognizant 
of the rule and of its infraction, if by such violation of 
the rule the passenger brings upon himself injury from 
which he would have escaped, notwithstanding that 
the negligence of the company produced the accident, 
had he remained in the passenger car set apart and af- 
fording space for his accommodation. In Railway Co. 
v. Moore, 49 Tex. 31, the deceased, when he received 
the injuries from which he died, was riding ona 
freight train with the knowledge and consent of the 
conductor, but whether he had paid fare or had a pass 
or permit was not shown. He wasthe only person, 
except the employees of the company, on the train, 
and prior to a month or six weeks before his death had 
run on the company’s road for a year or two as an en- 
gine driver, and knew that passengers were not al- 
lowed to travel on the company’s freight trains, and 
that officers in charge of such trains were forbidden to 
allow parties to ride on them without a special pass 
from the general superintendent of the road, which 
passes were not given, in view of the increased risk, 
without a release of the company from liability in 
cases of accidents to passengers. The decision of the 
court was that a regulation that freight aud passen- 
gers shall be carried on separate trains is reasonable 
and highly salutary to both the company and the pub- 
lic, and no one has the right to demand that he shall 
be allowed to ride on trains devoted exclusively to the 
carriage of freight, when the company makes other 
and suitable provisions for the transportation of pas- 
sengers, and that a party who, in violation of such reg- 
ulation, and without the consent of the company, 
forces himself into one of its freight trains cannot hold 
the company responsible to him as a passenger, or re- 
cover of the company for injury thus contributed to 
by him while thus wrongfully on the train. That while 
it might be true that when the company should, not- 





withstanding such a regulation, habitually permit per- 
sons to travel on its freight trains, it would be liable to 
such passenger the same as if he were on a regular pas- 
senger car, still when there is such a regulation, and 
there are no cars attached to freight trains except 
those ordinarily accompanying trains exclusively of 
this character, or only such cars as by their appear- 
ance, or the manner in which they are fitted up, can- 
not be regarded as inviting persons on freight trains as 
passengers, the burden of proving that the party in- 
jured on such a train was justified in going on itasa 
passenger is upon him, and the conclusion of the court 
was that the evidence showed that the conductor did 
not have authority to waive the regulation, and that 
the deceased must have known this. In Prince v. Rail- 
road Co., 64 Tex. 144, the injuries of the plaintiff were 
alleged to have been received through the negligence of 
defendant's employees whiie he was riding on a hand 
car on which he was invited to ride, and on which he 
was received as a passenger, and that the company 
sometimes used such car for the transportation of pas- 
sengers invited to travel on it by the proper agents of 
the company free of charge, and the question arose on 
a demurrer to the petition. The order overruling the 
demurrer was affirmed, and it was held that a railway 
company is liable in damages to one who is injured by 
the negligence of its agents while travelling on a hand 
car of the company, on which he had been invited to 
ride by the agent of the company in charge of the car 
free of charge, it appearing that such a car was some- 
times used by the company for the transportation of 
passengers, and not shown that any regulation of the 
company probibited travelling on such acar. In the 
opinion the effect of the decision in Railway Co. v. 
Moore, supra, is stated to be that the question whether 
or not a passenger is lawfully on atrain does not de- 
pend necessarily upon the purposes to which the train 
is usually devoted. If however the train is usually em- 
ployed in the transportation of passengers, a person 
who has paid his fare, or has been invited to ride free 
of charge, is presumed to be lawfully on the train. 
Thatif, by the rules of the company, passengers are 
expressly forbidden to be carried upon particular 
trains, the presumption is that any one claiming to be 
& passenger upon such a train isan intruder, and with- 
out lawful right to be there; but this presumption 
may be rebutted by showing that, though the rules for- 
bid the transportation of passengers on such trains, 
yet with the knowledge of the company, and without 
objection on its part, persons are habitually permitted 
to take passage onthem. That the company, through 
its proper officers, having the right to make these rules, 
may through the same officers relax or dispense with 
them, and the public areauthorized to consider them 
dispensed with when not practically enforced. The 
conductor cannot relax these regulations without the 
consent of the company, because he is the agent whose 
special duty it is to see that they are enforced, and any 
relaxation of the rule on his part would be a disobedi- 
ence of the orders of his superiors. The case of Rail- 
way Co. v. Campbell, 76 Tex. 174, was one in which the 
plaintiff sued for personal injuries suffered when upon 
a freight train, and there was evidence that he was re- 
fused passage by the conductor, who told him he had 
no authority to carry passengers, and could not; but 
that subsequently plaintiff was given permission to 
board the train by a man who stood on the platform, 
and had a lantern in his hand, and in reply to the 
question if he had charge of the train, answered affirm- 
atively. It was held that plaintiff's presence on the 


train was not with the company’s consent, and that he 
contributed to his injury, and among the charges held 
to have been improperly refused was one embodying 
what is set out above in the last three sentences relat- 
ing to the Prince Case. 


In Robertson v. Railroad Co., 
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22 Barb. 91, a railroad company, by its printed rules 
and regulations, prohibited its engineers from allow- 
ing any one not in its employ to ride on the engiues. 
The plaintiff applied to the eugineer to ride upon his 
engine, and was informed that it was against the rules 
of the company to permit it, but finally consented and 
plaintiff rode there, without the knowledge of the con- 
ductor, and without paying fare, and it was held that 
the consent of the engineer conferred no legal right, 
and that the plaintiff, as he was not lawfully on the 
engine, was a wrong-doer, and that be could not re- 
cover damages for injuries incurred through the neg- 
ligence or want of skill of the defendant while he was 
riding there, and further that the onws was upon the 
plaintiff to show that the engineer had authority to 
permit him to ride on the engine, the presumption be- 
ing that he had no right to be there, whether he paid 
fare or not. Inthe opinion itissaid: ‘ The plaintiff, 
without information on the subject from any of the 
defendant’s agents or servants, had no right to pre- 
sume that the engineer had authority from the de- 
fendants to permit him to ride upon the engine, especi- 
ally as he paid no fare. The presumption was against 
his right to be upon the engine, whether he paid fare 
or rode free. The engine is not the place where even 
that class of passengers who pay no fare usually ride.” 
Eaton v. Railroad Co., 57 N. Y. 382, is a case in which 
it isheld that where a railroad company makes, as it 
has the right to do, a complete separation of freight 
and passenger business, a freight conductor has such 
general authority only as is incidental to the business 
of moving freight, and no power as to the transporta- 
tion of passengers, and notice of this limited authority 
will be implied from the nature and apparent division 
of the business. It was further decided that the pre- 
sumption is that a stranger riding on a freight train is 
not legally a passenger, and is not lawfully upon the 
train, and no liability for negligence can be imposed 
upon the company as to him, unless the special circum- 
stances of the case rebut this presumption. The plain- 
tiff was invited by the conductor of a coal train on de- 
fendant’s road to ride in the **caboose,”’ with a prom- 
ise to get him employment as a brakeman. No passen- 
ger car was attached to it, but in addition to the coal 
cars only the “ caboose,’’ for carriage of train imple- 
ments and the accommodation of the train employees. 
Through the negligence of the defendant's employees 
the train was run into by another, and plaintiff, while 
riding in the caboose, was injured. By a regulation of 
the defendant, printed for the use of the employees, 
passengers were forbidden to ride on coal trains, but 
of this plaintiff had no actual notice. It did not ap- 
pear that passengers were permitted to ride even occa- 
sionally in the caboose. The trial court instructed the 
jury that if the plaintiff was upon the train with the 
assent of the conductor, and without being informed 
of the regulation, the defendant was liable; but the 
conclusion of the Court of Appeals was that this was 
error; that there was nothing in the attendant circum- 
stances indicating any apparent authority in the con- 
ductor to create ‘between the parties the relation of 
passenger and carrier, or to make an arrangement for 
plaintiff's employment as a brakeman, and that the 
facts did not establish that the plaintiff was lawfully 
on the train. The same rule as to the presumption 
that persons riding upon trains which are palpably not 
designed for the carriage of passengers is announced 
in Waterbury v. Railroad Co., cited below. Railroad 
Co. v. Langdon, 92 Penn. St. 21, presents a case in 
which one Langdon “ied from injuries received in a 
collision of trains, such collision resulting from a mis- 
understanding of orders by the conductor of the train 
on which Langdon was. On boarding the train he 
went immediately to the baggage car, and was engaged 
in conversation with the baggage master when the col- 








lision occurred, the train having proceeded but a short 
distance in a brief period of time. He was in the em- 
ploy of the defendant company as a night inspector of 
locomotives at the outer Pittsburgh depot of the Peun- 
sylvania railroad, and was not at work on the branch 
road, the Western Pennsylvania railroad, operated by 
defendant company, on which branch road he was 
killed. He was riding on a commutation ticket, such 
as was ordinarily sold to passengers, and is accorded 
the position of a passenger in the opinion. He lived 
op the line of the Western Pennsylvania railroad, and 
was in the habit of riding to and from his home daily 
on that road. When injured he was in the baggage 
car, contrary toa printed notice posted in it forbid- 
ding any passenger from riding therein. It appeared 
that no harm would have occurred to the deceased had 
he goue into any other car on the train. The defense 
relied on was that he was in the baggage car in viola- 
tion of the rule of the company, and with positive 
knowledge, as a railroad employee, that he had gone 
into a forbidden place, and was there at bis own peril, 
and that by this unlawfvl act he had been the occa- 
sion of his death, and was guilty of contributory neg- 
ligence. Plaintiff introduced evidence tending to 
show that Langdon wasin the car with the implied 
assent of the conductor of the train, but not with ex- 
press consent or permission to ride there. It was held 
that a passenger who voluntarily leaves his proper 
place in the passenger car of a railroad train, and rides 
in the baggage car or other place of danger, in viola- 
tion of a known rule of the company, snd is injured in 
consequence of such violation, cannot recover dam- 
ages for the injury, though the accident by which it 
was occasioned was the result of the negligence of the 
company, and that a railroad conductor cannot, in vio- 
lation of a known rule of his company, license a pas- 
senger to occupy a place of danger, e. g., the baggage 
car, and by such license render the company responsi- 
ble for injury incurred by the passenger in conse- 
quence of his violation of the rule, and that a conduc- 
tor cannot waive arule which, by its very terms, he is 
commanded to enforce; that he may neglect to en- 
force it, and if it isa mere police regulation, such neg- 
lect may amount toa waiver of it as between the pas- 
senger and thecompany, but not so when the rule is 
for the protection of human life, as is one prohibiting 
passengers from riding in places of increased danger. 
In the opinion in the last case the Pennsylvania court 
draws a distinction between the violation of a rule 
whose object is the safety of passengers, and those 
which are merely for the comfort of passengers, or for 
the convenience of the railroad company, observing 
that, where the rule is for the convenience of the com- 
pany, the company will be liable unless the violation 
of the rulecaused the accident; whereas, in the other 
case, it is sufficient to relieve the company that the in- 
jury was received in consequence of the violation of 
the rule, and this notwithstanding the fact that the 
negligence of the company’s servants was the cause of 
the accident. The opinion also states the distinction 
and the want of any consistency between Langdon’s 
Case and that of O’Donnell v. Railroad Co., 59 Penn. 
St. 239, the conclusion in which case, it is said, was on 
account of its facts, mainly upon the ground that the 
plaintiff and his associates had been riding in the bag- 
gage car daily for two months under circumstances 
which would justify the jury in finding that their do- 
ing s0 was an arrangement for the benefit of the com- 
pany, rather than as ordinary passengers; while on the 
other hand, Langdon “ was riding in the baggage car 
for his own convenience and to have achat with the 
baggage master, with whom he appearsto have been 
intimate.” The court also distinguishes the case of 
Railroad Co. v. Chenewith, 52 Penn. St. 882, as one 
where the rule violated had no relation to the safety 
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of the plaintiff as a passenger, the fact being that the 
plaintiff induced some of the company’s employees, in 
the absence of the superintendent, to attach his 
freight car to a passenger train, in violation of a rule 
of the company, he agreeing to run all risks and to at- 
tend tothe brakes on his freight car; and that of Creed 
v. Railroad Co., 86 Penn. St. 139, where the plaintiff 
was riding in a caboose car, in violation of the rules of 
the company, on a mixed passenger and freight train; 
but itdid not appear that the rule was one intended 
for the safety of the passenger, and was not claimed 
that the car was a place of danger. In Railroad Co. v. 
Roach, 83 Va. 375, the plaintiff Roach knew, or from 
the fact that he had been for months, until recently, 
an employee of the defendant company, should have 
known, that its rules forbid any one except the en- 
gineer and fireman to ride on its engines, yet upon the 
invitation of the engineer or conductor he got on the 
engine, and while riding there the train was negli- 
gently thrown off the track and he was injured, and 
the decision was that he could not recover. See also 
Waterbury v. Railroad Co., 21 Blatchf. 314. The doc- 
trine of these authorities, as to the absence of power in 
aconuductor to waive rules intended for the safety of 
passengers, is in effect approved in Beach on Countrib- 
utory Negligence (2d ed.), sections 151-154, and Patt. 
on Railway Law, 288-290. There are however other 
authorities which need to be noticed: Hutch. Carr., 
§ 654, and Jacobus v. Railway Co., 20 Minn. 125 (Gil. 
110), and Dunn v. Railway Co., 58 Me. 187. The com- 
mentator named says: “ Even where the riding in 
such car is against the rules of the company, of which 
the passenger is informed, if he is in it with the knowl- 
edge of the conductor and without any attempt on his 
part to enforce the rule by removing the passenger, his 
presence there would not be such negligence as would 
exonerate the company from the consequence of its 
negligence or waut of care. The doctrine of the stated 
Minnesota case, which he cites, seems to sustain his 
assertion, but the same cannot be said of such of the 
other cases cited by him as are within our reach (Wash- 
burn v. Railroad Co., 3 Head, 638; Railroad Co. v. 
Derby, 14 How. 468), forin neither of these was there 
any question of the effect of arule like that in ques- 
tion, and according to what is said in Railroad Co. v. 
Langdon, 92 Penn. St. 32, the same observation is true 
of Carroll v. Railroad, 1 Duer, 571, a case not at hand, 
as itis of Baltimore & O. R. Co. v. State, 72 Md. 36. 
Of the Minnesota case it may be observed that in Mc- 
Veety v. Railway Co., 45 Minn. 268, where it was held 
that if a person knowingly induces the conductor of a 
railroad train to violate a rule of his company, and 
carry him without charge, he is guilty of a fraud on 
the company, and cannot claim the rights of a passen- 
ger, it is said, citing the second and third cases, supra, 
from Texas, and other authorities, that the same result 
follows if he rides upon a part of the train from which 
passengers are excluded, knowing that his act is 
against the rules of thecarrier, and in permitting it 
the conductor is disobedient. The case of Dunn v. 
Railway Co., supra, is one in which there was evidence 
tending to show that the plaintiff entered the saloon 
car attached to defendant’s freight train; that the con- 
ductor saw him when the train started, and they con- 
versed together; that he paid the conductor the usual 
fare; thatthe saloon car was thrown from the track 
and plaintiff injured, and there was also testimony 
tending to show that the conductor notified the plain- 
tiff when the train started that he had no right to 
carry passengers, but this was denied by the plaintiff. 
There were rules against passengers travelling on 
freight trains. The verdict was for plaintiff and it was 
affirmed. Of this case it is properly said by the New 
York Court of Appeals in Eaton v. Railroad Co., supra, 
that it in its precise facts, is uot opposed to the con- 








clusions of the New York court in the case mentioned; 
that the Maine case was distinguishable from the other 
by payment of fare and the attachment of a “saloon 
car;”’ that it was not stated precisely what the saloon 
car was; that it might be assumed to be one fitted up 
for the accommodation of passengers, and the company 
might thus be assumed to have assented to a relaxa- 
tion of its rules, and that the principle acted on was 
not to be extended beyond its precise facts. The 
Pennsylvania court remarks correctly of the same 
cause in Langdon’s Case, supra, “There was no point 
that it was a place of danger,” adding ‘‘ nor that the 
rule was intended for the safety of passengers.’’ We 
will not go into any more critical examination of the 
Maine case, nor determine whether or not it should be 
regarded as having been treated, in the opinion of that 
court, as acase in which the passenger had no knowl- 
edge or notice of the rule. We will remark that in dis- 
cussing the duty of passengers to comply with reason- 
able rules, and the effect of employees’ waiver of such 
rules, it is observed by Mr. Beach, in the second edi- 
tion of his work on Contributory Negligence, section 
154, citing numerous authorities, that with respect to 
the carriage of passengers on freight trains, the rule is 
sometimes modified to the effect that, whenever the 
company receives passengers upon its trains and col- 
lects fare from them, although it is done in violation 
of arule of the company, it is lawful for the passenger 
to ride, and if, while so riding, he suffers an injury 
due to the company’s negligence, he may have his ac- 
tion, the relation of carrierand passenger being cre- 
ated, notwithstanding the rule, when the passenger is 
received on the freight train and allowed to pay his 
fare. An admission of the entire correctness of this 
proposition is however not inconsistent with our con- 
clusions in the case before us, considering its facts. 
The law requires of railroad companies the exercise of 
the highest degree of care for the safety of passengers 
travelling upon their trains. This care is not due only 
to the individual as such, but it is alsoa public duty, 
for the protection of the State's citizens. It would be 
a strikingly odd system of jurisprudence which, while 
exacting of the operators of this very dangerous yet 
highly useful means of transportation the duty of ex- 
treme care toward those whom they undertake to 
carry, yet would refuse to permit such transportation 
companies to require of passengers that they, while 
being transported, shall confine themselves to the 
places provided for them as most conducive to their 
safety, and abstain from riding in parts of a train of 
greater danger, and set apart for other purposes. Such 
a system of law would present the hurtful incongruity 
of demanding a result indispensable to the safety of 
the travelling public, while in the same breath inhibit- 
ing an essential of such result. The preservation of 
the life and limb of the passenger requires that he shall 
conduct himself consistently with, and not in antago- 
nism to, the maintenance of his safety, and this duty 
involves that of observing all rules of the railroad 
company which may be reasonably necessary to his 
protection from harm. A rule which requires that 
passengers shall remain in the cars set apart for 
them, and shall not ride in a baggage or an express car 
or other place of increased danger, is unquestionably 
reasonable, and is within the power of a railroad com- 
pany. See also Railway Co. v. Brooks, 81 Ill. 245, 250. 
Fla. Sup. Ct., July 20, 1892. Florida Southern Ry. Co. 
v. Hirst. Opinion by Raney, C. J. 


CARRIERS — LIVE STOCK -- SPECIAL CONTRACTS. — 
Where a special contract for ths shipment of live 
stock provides that the shipper shall go with the stock 
and care for it while in transit, he cannot recover for 
a failure to carry safely, without alleging and showing 
that the loss was uot due to a breach of his own stipu- 
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lations. While there is a stiff contest among the au- 
thorities as to the burden of proof in such cases, we 
incline to the opinion that the true rule is that, where 
the articles carried are not live stock, and there is no 
agreement that the owner’s agent shall have charge of 
the property, the burden is upon the carrier to show 
that the injury or loss to the shipper was attributable 
to one of the causes or perils against which the special 
contract secures immunity. The text-writers gener- 
ally declare this doctrine. One of them says: ‘The 
shipper in the first instance makes out his case by prov- 
ing his contract and the non-delivery of the goods. 
The burden of proof is then on the carrier to bring 
himself within the exemption clauses of the bill of lad- 
ing, or in other words, to show that the loss happeued 
by one of the excepted perils. The reason is obvious. 
The goods were in his custody, and be is bound, like 
all other bailees, to account for their loss if they are 
lost. The rule is the same where the goods are deliv- 
ered in a damaged condition. The carrier must show 
that the damage was caused by one of the excepted 
causes or perils.”” Wheel. Car. 252. Another author 
says: ‘‘The burden of proving that a loss which has 
occurred falls within the exceptions provided for by 
the contract rests ordinarily upon the carrier. But 
where the loss occurs from such a cause that the law 
will not presume negligence, or where the loss happens 
from an excepted cause, as from fire, the burden of 
proving the carrier’s negligence is, by the weight of 
authority, upon the plaintiff.’ Hutch. Carr. (2d ed.), 
§§ 259a, 736a. The rule that the burden is ordinarily 
on the carrier is supported by principle, and isa just 
and salutary one. The special coutract, although it 
may release the carrier from some obligations and du- 
ties, does not take from him his character as a com- 
mon carrier. As said by the court in Witting v. Rail- 
road Co., 28 Mo. App. 103: ‘‘Though the goods may 
be carried under a special contract relieving him from 
the liability of an insurer, still he is none the less a 
common carrier.’’ In Railroad Co. v. Lockwood, 17 
Wall. 376, the court said: ‘‘ But when a carrier has a 
regularly established business for carrying all or cer- 
tain articles, and especially if that carrier be a corpo- 
ration created for the purpose of a carrying trade, and 
the carriage of the articles isembraced within the scope 
of its chartered powers, it is a common carrier, and a 
special contract about its responsibility does not divest 
it of that character.’”’ As the special contract does not 
take away the character of a common carrier, there re- 
main, notwithstanding the express stipulations of the 
contract, certain obligations imposed by the law of the 
land, and these enter into the contract as silent fac- 
tors. Long v. Straus, 107 Ind. 94. These obligations, 
although implied, are essential parts of the contract, 
and among them is the obligation to carry safely, so 
far as care and diligence will enable the carrier to do 
so. When this obligation is violated there is, in ordi- 
nary cases, and with respect to inanimate property, 
prima facie an actionable breach of the contract. In 
cases where the carrier has full custody of the property 
there is, prima facie at least, actionable breach of the 
contract, when the failure to safely carry is shown, be- 
cause, as said in the case of Inman v. Railroad Co., 129 
U.S. 128-139: “In case of loss the presumption is 
against the carrier.’’ The common law has been re- 
laxed so as to permit a common carrier to limit his lia- 
bility, but this change in the law does not go to the 
extent of allowing a carrier to contract for a complete 
exemption from liability, nor does it go to the extent 
of changing the rule that, when the failure to carry is 
affirmatively shown, the burden of showing exemption 
from the duties and obligations imposed by law rests 
upon the carrier. The rule that the presumption is 
against the carrier in cases where he has full charge 
and custody of the property, is in harmony with the 








doctrines sustained by along line of cases, a line be- 
ginning far back in the early years of the common law 
and continuing unbroken to the present, that where 
injury to a passenger is shown, the presumption is that 
the carrier was in fault. The rule that the burden is 
on the carrier who bas the exclusive custody of the 
property is a reasonable one, inasmuch as it is but just 
to require the carrier who has the property in complete 
custody, who knows and controls the men who man- 
age the instrumentalities of transportation, and who 
has the means of explanation at hand, to show what 
caused the loss or injury, rather than to cast that bur- 
den upon the shipper, whose means of information are 
comparatively meager, and whose power of securing 
knowledge of the facts is circumscribed within very 
narrow limits. The question we have in hand was 
thoroughly discussed in the case of Hull v. Railway 
Co., 41 Minn. 510, and in the course of the opinion it 
was said, in speaking of a carrier: ‘ Ordinarily one 
who delivers to him goods parts entirely with posses- 
sion and control over them, and knows nothing of 
what takes place during the carriage, while the carrier 
has possession and control over them, and is supposed 
to know, or have the means of knowing, what happens 
to them, and if they are lost or injured, how it oc- 
curred. The common law recognized the danger of 
collusion, connivance and fraud between the carrier 
and his servants or others, which might leave the 
owner practically at the mercy of the carrier, if he was 
required to prove negligence or fraud. To make such 
proof he would ordinarily have to call the very men 
whose recklessness or frailty caused the injury. To 
prevent this the law excused the carrier only upon his 
proving that the loss or damage occurred from the act 
of God or public enemies, causes for which he could 
not be supposed to be responsible. The reasons which 
require the carrier to excuse himself for his failure ap- 
ply with as much force to a case of limited as to a case 
of full common-law liability.” The question whether 
the rule to which we have referred applies to a case 
such as this remains for consideration. This case is, it 
is evident, not the ordinary one where the carrier has 
exclusive custody of inanimate property. Here we 
have a special contract made by the shippers and the 
carrier for the transportation of live stock at reduced 
rates of freight, and wherein it is provided that the 
latter shall be absolved from liability for designated 
perils, and that the former *‘ shall send with said stock 
one or more men, as may be necessary, to care for said 
stock while in transit, to load, unload, feed and water 
said animals at their own risk and expense.’’ The 
agreement of the owners to take charge of the ani- 
mals exerts an important influence upon the case. 
The effect of this agreement is to place the animals in 
their immediate custody during transportation. Their 
agent is to care for them and is to do the things ex, 
pressly specified. The animals were not therefore in 
the exclusive custody and control of the carrier, so 
that the case is not within the reason of the rule that 
the carrier, and not the shipper, bas the burden of 
proof, because the former has all the means of expla- 
nation and excuse at hand. Here the shippers, better 
than the carrier, can explain many things, and these 
things they do not undertake to explain, nor do they 
undertake to show that the loss was not attributable 
to a failure to perform acts they themselves agreed to 
perform. They agree that they will care for the ani- 
mals, feed and water them, load and unload them, and 
they also agree that this shall be done at their own 
risk and expense. It seems clear, upon principle, that 
the owners are bound to aver and prove that the loss 
was not attributable to a failure to perform their part 
of the contract, or to negligence in performing the acts 
which they expressly undertook to perform. As to 
important things they were the actors, and they were 
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in a position to know what was done or left undone, 
and they cannot recover of the carrier without show- 
ing that the loss was not attributable to a breach of 
duty or a violation of contract on their part, for they 
assumed duties as explicitly and fully as did the car- 
rier. In order to make a complete cause of action 
they must show that the breach or wrong which caused 
the injury was that of the carrier, and not their own. 
It may be true, as averred, that the appellant did not 
carry and deliver the horses, and yet not true that it is 
liable, for it may be that the fault was that of the ship- 
pers. The courts cannot assume, in such a case as this, 
where there is a divided custody and dependent duties, 
that the defendant is liable because the horses were 
not safely transported and delivered. It may as well 
be assumed that the fault was that of the plaintiffs as 
that it was the fault of the defendant, for there are 
here mutual agreements, mutual duties, and the ship- 
pers were placed in charge of the property. In view of 
the nature of the property to be carried, and of the 
express undertaking of theshippers to care for it while 
in transportation, we adjndge that it was incumbent 
upon the plaintiffs to show, by the statement of appro- 
priate facts, that the loss was not attributable to a 
breach of the contract stipulations on their part. This 
they may easily do, if they have a cause of action, by 
showing what caused the injury to the horses, or what 
was the cause of the failure to safely transport. Many 
of the cases upply the rule indicated to cases of inani- 
mate property, but it is not necessary in this instance 
to go that far, and so we here go no further than to 
hold the rule applicable to cases of the shipment of live 
stock under a special contract, wherein the owner an- 
dertakes to go with the stock and care for it while in 
transportation. Our conclusion that where the prop- 
erty to be carried is live stock, and the owner under- 
takes to go with it and care for it, he is bound to show 
that the injury or loss was not attributable to the fail- 
ure to perform or the negligent or improper perform- 
ance of acts which he undertook to perform, is re- 
quired by authority. In the case of St. Louis, etc., R. 
Co. v. Weakly, 50 Ark. 397, the question received full 
consideration, and the court said: ‘‘ Under the con- 
tract they (the shippers] took charge of the live stock, 
and relieved appellant of any responsibility for those 
duties of a common carrier which they undertook, and 
confined its duties by the Memphis contract to the 
furnishing suitable cars and hauling them to the place 
of destination. Having the care of the stock, the lia- 
bilities of the common carrier, which make it his duty 
to account for the loss of the freight, did not devolve 
on appellant. Being in charge they are presumed to 
know the cause of the loss of the jack found dead, if 
either party to the contract does, and the burden is 
upon them to show that the default or negligence of 
appellant was the cause, before they can be entitled to 
recover.”” We regard the case from which we have 
quoted as correctly deciding the question with which 
we are immediately concerned, although we are not 
prepared to yield to it upon some other questions, nor 
are we quite willing to acquiesce in the doctrine upon 
the question to which we cite it as broadly as it is 
stated, for we think the common carrier is always 
bound to account for a breach of duty not assumed by 
the shipper, or not covered by an effective exonerating 
stipulation of the contract between the parties. It is 
true, as declared by the court in the case cited, that 
the carrier is not responsible for the failure to perform 
duties assumed by the shipper, and it necessarily fol- 
lows from this that, to the extent that the shipper 
takes duties upon himself, to that extent they cease to 
be the duties of the carrier, and as they cease to be 
the duties of the carrier, there can be no liability on 
his part fora breach ora failure to perform. A terse 
itatement of what we regard as the correct rule is that 








given by the court in McBeath vy. Railroad Co., 20 Mo. 
App. 445, and it is this: ‘* Ordinarily the onus is on 
the defendant to account for the stock, but in case of 
special contract, whereby the owner agrees to and 
does take charge of the stock, the burden of proving 
negligence is upon the plaintiff... Itis of course true 
that the plaintiff may recover where there is a breach 
of the special contract by the carrier as well as where 
there is negligence, but this does not affect the princi- 
ple stated in the case from which we have quoted, for 
if the duty, whether created by contract or imposed by 
law, which is violated, is that of the plaintiff, there can 
be no recovery, so that there can be no complete cause 
of action, unless it appears that the plaintiff in charge 
of the property was himself free from fault or wrong. 
This may be made to appear by showing the cause of 
the failure to carry, or of the injury, and that the fail- 
ure or injury arose from a breach of the legal or con- 
tract duty resting upon the carrier. The doctrine to 
which we have given our sanction was thus asserted in 
Louisville, etc., R. Co. v. Hedger, 9 Bush, 645: “* Where 
the owner contracts however to load and unload his 
stock, and to take charge of them during transporta- 
tion, as in this case, and does in fact do so, the burden 
of proof, where the company is charged with negli- 
gence for the loss or injury to the stock, is upon the 
owner, as the party who has the care of the property 
is presumed to know how the injury occurred, and 
must himself suffer the loss, unless negligence is shown 
onthe part of the carrier or his employees.’’ The 
court, in the case from which we have just quoted, 
strongly marks what we consider a peculiar and dis- 
tinctive feature of this class of cases, namely, the cus- 
tody and care of the stock by the owner under the 
special contract. This peculiar feature, as we have al- 
ready impliedly indicated, marks the class as one dif- 
ferent from that in which the shipper has not the care 
of the property, and assumes no special duties concern- 
ing it during transportation. It is evident that the 
rule applies to this class of cases and is one of sound 
practical justice, since it is but fair and reasonable 
that the person in immediate charge of the live stock 
should show how it was injured, as no one has, pre- 
sumably at least, superior means or opportunities of 
knowledge. We do not mean that it is necessary for 
him to show the specific cause of the injury, but we do 
mean that it is necessary for him to show the cause of 
the injury with so much detail and clearness as shall 
make it appear that the injury was caused by a breach 
of contract or legal duty on the part of the carrier, and 
not by neglect or failure to himself do what he bound 
himself in his special contract to do. Other cases give 
our conclusion strong support, but we cannot prolong 
this opinion by commenting upon them, and so cite 
them without comment. Clark v. St. Louis, ete., R. 
Co., 64 Mo. 441-448; Harvey v. Rose, 26 Ark. 3; Rail- 
road Co. v. Reynolds, 8 Kans. 623-641. Ind. Sup. Ct., 
Sept. 15, 1892. Terre Haute & I. R. Co. v. Sherwood. 
Opinion by Elliott, J. 


CONTRACT—INSURANCE AGENT—WRONGFUL TERMI- 
NATION OF AGENCY.—Plaintiff was appointed general 
agent of a life insurance company, to solicit insurance 
on the “ natural premium plan,”’ as distinguished from 
“the level premium plan.’’ He was to receive as 
compensation a certain commission on all first and re- 
newal premiums collected on policies issued under the 
contract. The company agreed, in case of a discon- 
tinuance of the agency for any cause except dishon- 
esty, after plaintiff had secured a certain amount of 
insurance in force, to collect the preiniums possible, 
and pay to plaintiff a certain per cent of the renewal 
commissions collected for a period of five years. The 
contract provided that the company could terminate 
the contract “ upon the neglect or refusal of the agent 
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to account for all moneys belonging to the company, 
or for dishonesty,” or for non-compliance with certain 
rules and instructions. The company abandoned the 
“natural premium plan ’’ without plaintiff's consent, 
and refused to allow him to solicit risks according to 
such plan. Held, that this action constituted a wrong- 
ful termination of the agency. Ifit was the intention 
of the parties that the defendant might terminate the 
agency at will, and in that event should only be bound 
to pay the plaintiff a renewal commission for the pe- 
riod of five years, as specified in the seventeenth clause 
of the contract, then there was no occasion for the in- 
sertion of the eighteenth paragraph of the agreement, 
which enumerates the causes which would justify a re- 
vocation of the agency. As the parties have them- 
selves stated what shall be deemed a sufficient cause 
for terminating the agency, an implication arises that 
it can only be lawfully terminated for one of the speci- 
fied causes, or by mutual consent. The seventeenth 
clause of the contract evidently means that the re- 
newal commission shall be paid for the period of five 
years after the discontinuance of the agency if discon- 
tinued forany of the specified causes other than dis- 
honesty. It was not intended, asthe court thinks, to 
fix the measure of damages or compensation in case 
the agency was terminated by the defendant company 
at its pleasure, and without the existence of any ofthe 
enumerated causes. U. 8S. Cire. Ct., E. D. Mo., Sept. 
9, 1892. Newcomb v. /mperial Life Ins. Co. Opinion 
by Thayer, J. 51 Fed. Rep. 725. 


EVIDENCE—CUSTOM OF PORT—SHIPPING—PLACE OF 
DELIVERY.—The custom of the port of New York re- 
quiring cargoes of tea to be discharged in the * tea dis- 
trict,” on the New York side of the East river, does 
not apply toa general ship, a minor portion of whose 
cargo consists of tea, and where such a ship endeavored 
for nearly three days, without success, to obtain a 
berth in such district, and afterward secured a berth 
elsewhere, which was acceptable to the consignees of 
the rest of the cargo, she was not liable for the in- 
creased cost caused by discharging the tea there. The 
shipper of goods by a general ship has no right to ex- 
pect that his convenience is to be regarded by the car- 
rier as paramount to that of others who may send their 
goods on the same voyage to the same port, and be- 
fore he can complain of the locus of a delivery, when 
it is a place within the port reasonably convenient for 
all the consignees, he must show the existence of some 
usage requiring a delivery elsewhere. When such 
usage is shown the law implies that all interested— 
shippers, consignees and carrier—have consented to be 
bound by it. But in the absence of such usage, when 
there are several consignees, the carrier’s duty is satis- 
fied by a delivery at a place suitable and reasonably 
convenient for all. Hutch. Carr., $359; Teilman v. 
Plock, 21 Fed. Rep. 351; The E. H. Fittler, 1 Low, 114; 
Vose v. Allen, 3 Blatchf. 289. In the present case, 
while the evidence is ample that the customary place 
of delivery in the port of New York for tea cargoes in 
bulk is within the tea district, it does not establish any 
usage which applies tothe facts. It is a comparatively 
recent occurrence that teas have come into the port of 
New York as aminor part of a mixed cargo, and we do 
not agree with the district judge that the well-estab- 
lished usage which requires that cargoes of tea for the 
port of New York are to be delivered within a certain 
district onthe New York side of the East river com- 
pels a delivery at that point of a minor portion of the 
cargo, against the known wishes of the consignees of 
the larger portion. The practice shown in some in- 


stances, by which masters or agents of vessels have in- 
voked the assistance of tea consignees in finding a berth 
for their vessels, does not rise to the dignity of a usage. 
We think the steamship performed her whole duty to 





the libellants. She was under no obligation to dis- 
charge in the tea district, but in the attempt to accom- 
modate the tea consignees she made all reasonable ef- 
forts to procure a berth there, in order to doso. After 
this she engaged a berth elsewhere, which was not 
only acceptable to the other consignees of the cargo, 
but was the one preferred by them, and the libellants 
had no just reason for complaint because she went 
there. U.S. Cire. Ct. App., Sec. Circ., July 20, 1892. 
Carter v. The Mascotte. Opinion by Wallace, Cire. J. 


JURY—PERSONAL KNOWLEDGE OF CHARACTER OF 
WITNESSES.—J urors should not be instructed that they 
can act upon their privateand personal knowledge of 
the character of the witnesses who testify in the cause 
on trial, and it is error for the court to instruct them 
that they can consider such character if they know it. 
The case of Rogers v. King, 12 Ga. 229, does not rule 
any thing on this question, save by a suggestion in the 
head-note, which is entirely obiter, and not founded 
either upon the facts of the case or upon any thing 
ruled or decided by the court in its opinion. The cases 
of Anderson v. Tribble, 66 Ga. 584; Head v. Bridges, 

7 id. 236, and Howard v. State, 73 id. 84, are unsound 
in so far as they relate to this point, and they are 
hereby to that extent reviewed and overruled. If a 
juror has any material information or knowledge re- 
specting the facts of a case, of which either of the par- 
ties desires to take the benefit, he should be put upon 
the stand to testify as a witness. Prof. Jury Trial, 
§ 369; Thomp. & M. Juries, § 216; Rap. Wit., § 19]; 
Starkie Ev. 10th Am. ed. from 4th London ed.) 816: 
Tayl. Ev., $1379; Best Ev., § 187; Schmidt v. Insur- 
ance Co., 1 Gray, 529; Wharton v. State, 45 Tex. 2. See 
Mitchum v. State, 11 Ga. 633; Fox v. State, 9 id. 373. 
5 Bae. Abr. 351, treats of reasons anciently operative 
for requiring the jury to come from the vicinage, some 
of which reasons are no longer applicable, since con- 
troversies are now determined, not wholly or in part 
by what the juries know of the facts, but solely by 
what the evidence establishes. Ga. Sup. Ct., Aug. 23, 
1892. Chattanooga, R. & C. R. Co. v. Owen. Opinion 
per Curiam. 


MALICIOUS PROSECUTION — MALICE — PROBABLE 
CAUSE—ADVICE OF COUNSEL.—(1)—Circumstances suf- 
ficient merely to warrant a “ cautious’’ man in believ- 
ing another guilty of an offense are not enough tosave 
one from damages for malicious prosecution, but the 
belief must have been that also of a reasonable and 
“prudent ’? man. It was incumbent on the plaintiff 
to show, not only that there was want of probable 
cause for the prosecution, but also that there was mal- 
ice on the part of the prosecutor. Want of probable 
cause and malice must concur. While the former is 
evidence of malice, proper to be submitted to the jury, 
it does not establish legal measures to be declared by 
the court. Malice may be inferred from the want of 
probable cause, but if there be probable cause, it 
matters not that the prosecutor was actuated 
by malice. “Probable cause’”’ is generally de- 
fined to be a reasonable ground of suspicion, 
supported by circumstances sufficient to warrant 
an ordinarily prudent man in believing the party is 
guilty of the offense. The word “cautious ” has some- 
times been inadvertently substituted for the word 
“‘pruden .’’ as was done by the learned judge in quali- 
fying his aff. ance of defendant’s first point recited 
in the second specification of error; ‘*but,’’ as was 
said in MeCarth v. De Armit, 99 Penn. St. 70, “the 
substance of all definitions is a reasonable ground for 
belief. * * * The belief must be that of a reasona- 
ble and prudent man, * * * and all that can be re- 
quired of him is that he shall act asa reasonable and 
prudent man would be likely to act under the circum- 
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stances.’* There is at least a shade of difference in 
meauing between the words “cautious” and ‘pru- 
dent.” The former sometimes suggests the idea of 
timidity, or as Webster gives its secondary meaning, 
‘‘over-prudent, fearful, timerous.’’ “A man is cau- 
tious, chiefly as the result of timidity.”” We therefore 
think the word *‘ cautious” should not have been em- 
ployed in qualifying defendant's first point. (2) Where 
oue accused of an offense is discharged by the magis- 
trate without an investigation into the merits, and for 
lack of jurisdiction, and a_ prosecution afterward 
brought for the same offense in another county is nolle 
pros’d with consent of the prosecutor, and after ad- 
vice of counsel that aside from the truth of the charge 
the prosecution was likely also to fail for the same rea- 
son, neither discharge can be considered as a fact from 
which to infer malice or want of probable cause. 
There was no evidence tending to show that his advice 
was not sought and acted on by thedefendant in good 
faith. Nothing is better settled than that when the 
prosecutor submits the facts to his attorney, who ad- 
vises they are sufficient, and he acts thereon in good 
faith, such advice isadefense to an action for mali- 
cious prosecution. Strictly speaking, taking advice of 
counsel and acting thereon rebuts the inference of 
malice arising from the want of probable cause. Mc- 
Carthy v. De Armit, supra ; Emerson v. Cochran, 111 
Penn. St. 622. Penn. Sup. Co., Oct. 3, 1892. MceClaf- 
ferty v. Philp. Opinion by Sterrett, J. 


PosT-OFFICE — NON-MAILABLE MATTER — DUNNING 
POSTAL CARD. —A postal card containinga notice that 
rent was due and unpaid, and if not paid by a certain 
date, that the *‘ matter would be placed in the hands 
of an officer,” does not come within the prohibition of 
the act of September, 1888, declaring non-mailable any 
postal card of a “threatening character,’’ from its 
“terms, manner and style of display, to reflect injuri- 
ously upon the character of another.’’ Clearly Mr. 
Elliott had the legal right to put his claim for rent 
past due in the hands of an officer for collection. The 
notice of that fact was not legally necessary, but as he 
gave another and extended day of payment, [ cannot 
think the notification that, if not then paid, it would 
be put in the hands of an officer, is of the threatening 
character mentioned in the statute. This act is highly 
penal, and should be strictly construed. There is, we 
think, nothing in the language of this act or the gen- 
eral law which prohibits the use of postal cards forthe 
simple purpose of asking payment of a past-due debt, 
or of notifying a debtor that if not paid legal steps will 
be taken for its collection. In this case Elliott re- 
minded Oder that hisrent was past due, which was 
presumably well known to him; but as he extended 
the time for payment, and said if not then paid he 
would place the claim in the hands of an officer, it was 
rather a notification than a threat such as is intended 
by the statute. This is not the case of a collecting 
agency thut has its cards or envelopes printed in such 
away as to makea display to attract attention, and 
thus proclaim that their correspondents are delinquent 
debtors, as in the case of U. S. v. Brown, 43 Fed. Rep. 
135. Neither is the present case exactly like that of U. 
S. v. Bayle, 40 id. 664. In that case the amount due 
was only $1.80, and on the 18th of April, 1889, the 
debtor, Greb, was sent a postal card, in which he was 
reminded of the debt being past due, and that he had 
been called upon several times for payment, and the 
statement then made, “If not paid at once, we shall 
place the same with our law agency for collection:”’ 
and a few days afterward, May 1, 1889, another postal 
card was, in substantially the same language, sent. The 
smallness of the debt, and the sending a second time 
substantially the same card, may have induced the 
learned court to believe the mail was being used for 
the mere purpose of publishing the debtor's delin- 








quency. The case is not therefore quite in point to the 
one at bar. I however cannot concurin the reasoning 
or tho conclusion of the able court in that case. U.S. 
Dist. Ct., Dist. Ky., July 8, 1892. United States v. El- 
liott. Opinion by Barr, J. 51 Fed. Rep. 807. 


TRIAL—MODE OF EXAMINING WITNESSES—DISCRE- 
TION OF CoURT.—The mode of examining a witness is 
within the discretion of the court, and it is not error 
therefore to allow a witness to give his testimony in 
a narrative form, and if he states matters irrelevant or 
incompetent it is the duty of the party objecting to ar- 
rest the narrative and move to havo such testimony 
stricken out. It is claimed as error that the plaintiff 
was allowed on the trial to make a statement in narra- 
tive form, as a witness in his own behalf, without be- 
ing specially interrogated by his counsel in reference 
to the particular matters involved in the case; that 
the statement was made in such a way as to afford the 
defendant no opportunity of making any objection to 
any particular portion, and was allowed to be made 
over the general objection that it contained matters 
immaterial to the issues, and incompetent as being 
hearsay and not the best evidence. It appears from 
the record that after afew preliminary questions the 
plaintiff was asked the following question by his coun- 
sel: ‘* Turn to the jury and tell them the facts in this 
case, commencing at the time of your employment 
with the Northern Pacific Railroad Company, and tell 
them the complete story.’’ To this question no ob- 
jection was made. The plaintiff therefore proceeded 
to relate the facts in the case as requested. After stat- 
ing the particulars of his employment, the use of a 
hand car, the method of stopping it and the breaking 
of one of its wheels, counsel for defendant objected to 
the course in which the taking of the testimony was 
proceeding, claiming that the witness was making a 
statement of matters immaterial to the issues involved 
in the case, and incompetent as being hearsay, and not 
the best evidence, and that he desired to interpose 
such objections, but that, owing to the fact that the 
testimony was being given ina narrative form, no op- 
portunity was given counsel to properly interpose such 
objection. The court replied to this objection that the 
taking of the witness’ testimony in the narrative form 
would be the best way of getting at what he knew or 
could state concerning the matter at issue; that it 
would savetime to proceed in that way, and would 
perhaps farnish to the jury a more connected state- 
ment of the matter to be told as it occurred and took 
place. It was within the discretion of the court to al- 
low the witness to give his testimony in a narrative 
form. Thomp. Trials, § 354. In general this practice 
is commended by text-writers. Chitty, in speaking of 
this method of examining witnesses, says: ‘ [t is cer- 
tainly the practice, when the time and place of the 
scene of action have once been fixed, to desire the wit- 
ness to give his own account of the matter, directing 
him, when not a professional person, to omit as he 
proceeds account of what he has only heard from 
others and not seen or heard himself, and which he is 
apt to suppose is quite as material as that which he 
himself has seen.””’ Theautbor says further: “It is 
difficult therefore to extract the important parts of his 
evidence piecemeal, but if his attention be first drawn 
to the transaction by asking him when and where it 
happened, and he be told todescribe it from the be- 
ginning, he will generally proceed in his own way to 
detail all the facts in the due order of time.’’ Chit. 
Gen. Pr. 894. But if in the giving of such testimony, 
the witness states matters irrelevant or immaterial or 
incompetent as being hearsay, it is the right and duty 
of counsel objecting to such testimony to interpose 
and arrest the narrative by calling the attention of the 
court particularly to the objectionable matter, and by 
a motion to strike it out obtain a ruling of the court 
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excluding such testimony from the case. Gould v. 
Day, 94 U. S. 405-414. *‘1t is the duty of a party tak- 
ing exception tu the admissibility of evidence to point 
the part out excepted to, when the evidence consists 
of anumber of particulars, so that the attention of the 
court may be drawn to the particular objection.”’ 
Moore v. Bank, 13 Pet. 302-310; U.S. v. McMasters, 4 
Wall. 680-682. ‘It is the duty of the party to select 
the incompetent from the competent testimony, and 
to point out in his motion the specific testimony ob- 
jected to, as well as to indicate the character of the 
objection.””. Thomp. Trials, § 719. It does not appear 
that counsel for defendant was deprived of an oppor- 
tunity to make such a motion, and the proceedings 
cannot be considered as error. U.S. Circ. Ct. App., 
Ninth Cire., Aug. 3, 1892. Northern Pac. R. Co. v. 
Charles. Opinion by Morrow, Dist. J. 51 Fed. Rep. 
562. 





— 


THE LITERARY FRAUDS CASE. 


, literary frauds case was in its own way not less 

remarkable than the prosecution of Miss Smith. 
No more impudent series of deceptions has been prac- 
ticed upon the public in recent years than that of 
which Sir Gilbert Campbell, William James Morgan, 
David Tolmie, Charles Montagu Clark, Joseph Sidney 
Tompkins and William) Henry Steadman have just 
been found guilty. The history of their misdeeds has 
all the interest of a romance, is as full of double in- 
trigues and ludicrous situations as a seventeenth-cen- 
tury play, and possesses, besides, those occasional 
touches of tragedy without which the highest dramatic 
effects can never be attained. Yet the central plot 
was a very simple one, and although the personnel of 
the actors changed from time to time during the pro- 
gress of the piece, it was repeated in every scene with 
remarkable fidelity. The mode of operation was as 
follows: A company was started with a pretentious 
name anda glowing prospectus. At onetime it was the 
City of London Publishing Company, Limited. Then 
the Authors’ Alliancecame on the stage. Next the 
Literary and Artistic Union was founded. Then came 
the Artists’ Alliance and the International Society of 
Literary Science and Art. The ostensible objects of 
these various associations differed, as their titles indi- 
cate, but their primary objects were the same. The 
chief end of them all was to put money in the purses 
of the promoters. For the attainment of this end a 
number of devices were adopted. Authors were in- 
duced to submit their manuscripts to the society en- 
gaged for the time beingin working the literary fraud, 
and to make sundry payments in the distinct under- 
taking that the manuscripts in question would be pub- 
lished under its auspices, but the manuscripts were not 
published and the sums paid were never returned. 
Exhibitions of pictures were organized and carried out 
on similar principles, although in one casea lady who 
had subscribed a guinea to the euterprise had a picture 
sold and received 15s. as the purchase-money. Thena 
series of concerts, which paid tolerably well, was set 
on foot. Finally there were wholesale issues of invi- 
tations to artistsand authors to join the Artists and 
Authors’ Alliances, and the Iuternational Society of 
Literary Science and Art, which arrogated to itself 
the right of granting diplomas, degrees and graduation 
hoods and gowns to its members. The profits realized 
by these artistic, musical and literary efforts were not 
accounted for, and the presumption is that they found 
their way, with almost undeviating accuracy, into the 
pockets of the gentlemen whose ingenuity had organ- 
ized the companies in question. Gradually however 
these bodies began to fall into disrepute. Their lund- 
lords experienced no little difficulty in securing the 
payment of their rents, aud when the assistance of the 











County Court was invoked, and a warrant for distress 
granted, the indignant judgment creditors found 
either that there was nothing on the company’s prem- 
ises to distrain, or that in the interval between judg- 
ment and execution the promoters had folded their 
tents, like the Arabs, and silently moved away. 

The unfortunate authors who had been deprived 
both of their manuscripts and of their money began to 
be troublesome. One lady wentevery day fora month 
to the offices of the Authors’ Alliance, brought her 
knitting with her in order to pass the time, and waited 
patiently, but in vain, for the arrival of Tompkins, 
who was in charge of the establishment. Another of 
the defrauded children of literature hada happier fate. 
He found Mr. Tompkins at the company’s offices, de- 
manded a manuscript which he had sent to the com- 
pany, and when Tompkins explained that the docu- 
ment was in the hands of the reader or publisher, 
shook him heartily, to the intense delight of the 
housekeeper, who was looking on. Other followers of 
the muses took a more public way of expressing their 
dissatisfaction with the companies by suing them in 
the courts of law. The action raised by Mr. Swindell, 
of Manchester, who was one of the most meritorious 
victims of the fraud, directed the attention of the 
treasury to the matter, and the prosecution was insti- 
tuted which has now resulted in the conviction of the 
accused. There were of course different degrees of 
guilt. Morgan and Tompkins, as the worst offenders, 
were sentenced to eight and five years’ penal servitude 
respectively, while Sir Gilbert Campbell, Steadman, 
Tolmie and Clarke were found guilty only of conspir- 
acy to defraud, and were severally sentenced to eight- 
een, fifteen, six and four months’ imprisonment with 
hard labor. The thanks of the public are due both to 
the treasury authorities for the admirable manner in 
which that complicated case was prepared and con- 
ducted, and to Mr. Labouchere, who in the pages of 
Truth was the first toexpose the fraudulent behavior 
of the prisoners who are now suffering the well-de- 
served consequences of their crimes.—London Law 
Journal. 

ee 


CORRESPONDENCE. 





TENANCY BY THE ENTIRETY. 
Editor of the Albany Law Journal: 

Where a conveyance of real estate is made to hus- 
band aad wife without any designation of the charac- 
ter of their tenancy, a purchaser, upon sale by execu- 
tion, of tbe husband’s interest would get, in our opin- 
ion, one undivided half of the whole real estate, and 
would be atenant in common with the wife. That 
would seem to be in harmony with the design of the 
law of this State upon that subject, and very much in 
accordance with public policy. 


PRATTSVILLE, N.Y., Oct. 29, 1892. 
Editor of the Albany Law Journal: 

Thank you for your prompt response to my quere 
as respects ‘TENANCY BY THE ENTIRETY. The only de- 
cisive authorities on the subject referred to in this 
State are, I believe, Black v. Hollister, 5 Sup. Ct. 568 
(Thompson & Cook); 8S. C.,38 Hun, 519; Coleman v. 
Bresnaham, 54 id. 619; Grosser v. City of Rochester, 
60 id. 380. These cases seem to decide that asale 
of land made on execution against husband, where he 
and his wife hold as tenants by the entirety, vests in 
the purchaser the right of possession so long as bus- 
band shall live, and that such sale does not affect the 
rights of the wifein the event of ber survivorship. 
This question remains undecided by our Court of Ap- 
peals. B. 

RocuHeEster, Oct. 31, 1892. 


J. B. DALEY. 
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Editor of the Albany Law Journal: 

Your correspondent B., in the last issue of the JouR- 
NAL, will find the question he puts in respect to the 
liability of the estate of a tenant by entirety to debts 
of one of the tenants, discussed and decided, so far as 
the law in North Carolina is concerned, in Bruce v. 
Nicholson, 109 N. C. 202. 


Oct. 30, 1892. Tuos. F. DAVIDSON. 


THe Wire's Hovse. 
Editor of the Albany Law Journal: 

In your comments on Shinn v. Shinn in the Journal 
of the 29th inst. (46 Alb. L. J. 341) you suggest what 
control the husband ought to have over the dwelling 
place of the wife, and that be might require her to 
live at a ‘*‘ first-rate boarding-house.”’ I fear he may 
do more. The cases of DeLong v. Baker, 9 Week. Dig. 
315, and Lutes v. Shelley, 40 Hun, 197, seem to hold that 
as against the public and third parties, she must ac- 
cept maintenance at any respectable place, even though 
apart from him. Yours, ete., 

SUBSCRIBER. 

WATERTOWN, N. Y., Oct. 31, 1892. 








NEW BOOKS AND NEW EDITIONS. 


THORNTON ON RAILROAD FENCES. 
The Law of Railroad Fences and Private Crossings, including 
injuries to animals on right of way caused by negligence. 
By W. W. Thornton. Indianapolis: Bowen-Merrill Co., 
1892. 

One is apt to be prejudiced against this book by the 
bungling title-page, and still more by the author's ex- 
travagant assertion in the preface that “ there is prob- 
ably more litigation over injuries inflicted upon stock 





by railway companies, caused by reason of a failure to | 


fence their rights of way, than arises from any other 
cause.”” This assertion is backed up by a table of 
cases covering only twenty-seven pages, which is suffi- 
cient proof of its incorrectness. But the reviewer 
should not mind little things like these. The author 
coutrives to cover five hundred and forty-two pages 
with his text, which certainly ought to embrace all 
that has been adjudged or conceived on the subject, 
and it is apparent on acursory examination that no 
case has escaped the author’s notice. No doubt this 
novel work will be very convenient for lawyers need- 
ing information on this special branch. 


WEEKS ON ATTORNEYS. 


This well-established treatise, first published four- 
teen years ago, is pow republished, with references to 
the later adjudications, under the editorship of Mr. 
Charles T. Boone, by the Bancroft-Whitney Company, 
of San Francisco. It is a good work, and well edited. 
In glancing at the copious treatment of the question 
of the attorney’s liability to his client for negligence, 
one finds occasion to echo Lord Tenterden’s golden 
words: ‘‘God forbid that it should be imagined that 
an attorney, ora counsel, or even a judge, is bound to 
know all the law!’ The table of cases covers seventy- 
six pages. The book is remarkably comely. 


Mack’s Digest OF AMERICAN STATE REPORTS. 


This is a digest of volumes 1 to 24, inclusive, of the 
American State Reports, covering the period from 1887 
to 1892, by Mr. William Mack. Not the least valuable 
part of it is the index to the copious notes, which cov- 
ers one hundred and twelve pages, and alone is worth 
the price of the book. It is sufficient to say that this is 
anexcellent digest, and entirely indispensable to those 
who have the Reports—and this should imply every 











practitioner. Having said so much in praise, we must 
be permitted to specify one thing which seems to usa 
slight fault in all the recent digests of the ‘‘American 
system,”’ and that is the omission of the number of the 
State report and page. Otherwise the digests would 
be useful to lawyers who do not possess the ‘“Ameri- 
can system ”’-—but perhaps that is exactly what the 
publishers seek to avoid. 


HOTCHKISS ON BANKS AND BANKING. 


This is the second edition of a pleasant little essay 
on the history of banking, from the press of G. P. Put- 
nam’s Sons. The author is the Long Islander who re- 
cently vindicated, in this journal, the honor of his 
neighbors in the quarantine matter, and cleared them 
from the imputation of being ‘‘ clam-diggers” and 
“lobster-catchers.’’ This edition is adorned with a 
picture of the interior of the author’s banking-house 
in New York, with the “concern ”’ artistically posed. 
For some offense unknown to us, the office boy and 
two other persons are depicted as confined within an 
iron grating at the right of the foreground. On the 
last page appear the words and music of a song by the 
author, “‘Ah! Dear Bay Shore!” The adjective prob- 
ably refers to the price of lots in that locality. We 
note the author's advertisement that he allows “ in- 
terest on deposits.’”’ This determines us. We shall 
at once call in our funds from the Bank of England 
and send them to 31 and 33 Broadway, New York. 


——__>_—_————. 
NOTES. 


CCORDING to the last census there are thirty-three 
thousand one hundred and sixty-three lawyers in 
the United States, who receive $35,000,000 every year 
in fees. That would give an average professional in- 
come of about $1,100 to every lawyer, from which it 
would appear that the law is still one of the best pay- 
ing professions, if it were not for the fact that the un- 
equal division of the sum total gives to about two- 
thirds of the whole number bardly enough to pay 
laundry bills for cleansing their cousciences.—Chicago 
Legal. Adviser. 


At the trial of a breach of promise case, the parties 
to which were aman of advanced years and a young 
girl, the judge remarked that this was another in- 
stance of the evil effects of “ engagements contracted 
between May and December.’’ Shortly afterward the 
learned judge received a letter from a statistical so- 
ciety intimating that that body would be much obliged 
if he would favor them with an account of the facts 
from which he had derived the singular rule enunci- 
ated by him as tothe infelicity of engagements con- 
tracted during certain months of the year, and adding 
that some of the members wished to utilize the infor- 
mation which might be thus afforded them in the shape 
of a paper to be read before the society with a view to 
public discussion. 


No lawyer is worthy of the name who does not do 
his best to find a principle to guide him in every case, 
and the “ index learning’ comes afterward, if at all. 
To the end of time, says the homily from which we 
have been quoting, laymen will have to consult law- 
yers in matters which present the slightest difficulty, 
but in perfectly plain and easy matters it should not 
be necessary so to doin a civilized country. To any 
one who has had much to do with Indian affairs this is 
brought home, we learn, in the clearest way. Does it 
not seem an absurd anomaly that we have left our own 
Jaw uncodified, while we have codified very large por- 
tions of the law of our great dependency? Unhappily 
this is in a measure true.—London Luw Times. 
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CURRENT TOPICS, 





‘[\HE report of the fifteenth annual meeting of the 

Alabama State Bar Association covers two hun- 
dred and fifty pages, and contains much that is in- 
teresting, some things that are amusing and a very 
few things that in this meridian are matter for re- 
gret. The discussions were lively but good-natured. 
One that especially interests us was in respect to a 
proposition to remodel the law of the inheritance of 
the wife from the husband, One gentleman thought 
that ‘‘ what we ought to do” was ‘‘ what the aver- 
age husband would do if he was called upon to 
make a will.” We should move to amend that 
statement by substituting ‘‘ought to do” for 
‘would do.” In this gentleman’s opinion that 
average provision would be to provide for the wife 
only ‘‘so long as she remains my widow and un- 
married.”” The gentleman may be right in his opin- 
ion of the average. We are afraid he is. At least 
two gentlemen took the opposite view, but the 
“average ” view prevailed. With one of the other 
gentlemen’s arguments however we fully concur — 
‘‘The husband and wife are not the same and are 
not the same sort of people.” That is true; if 
women were not a much better ‘‘average” than 
men the human race would be a great deal worse 
than it is. Our own view is that if the husband 
chooses not to leave a will the Legislature should 
do what is just and equal, and not simply what he 
would have done if he had exercised his will. The 
husband has a legal right to be jealous and narrow 
if he will, but if he won’t the Legislature certainly 
ought not to be so for him. On this subject a 
gentleman ‘‘ wished to make a crude remark,” and 
he succeeded, for he said: ‘‘ When a man’s wife 
dies he marries again and has children, all the chil- 
dren are his,” but if the man dies and the woman 
remarries and has children, ‘*she is not the mother 
of all the children.” Being chaffed a little he ad- 
mitted that he “did get a little mixed on that.” But 
after all he unconsciously stated substantially the 
staple argument against treating widows decently. 
Another gentleman asked: ‘‘ Won’t she be the 
mother of the children of the second marriage and 
of the second husband?” Of the children cer- 
tainly, but hardly of the husband. (Oh, these 
merciless stenographers !) 

There is one ambiguity in the chairman’s address, 
namely: *‘ The last Legislature of Missouri passed a 
law restraining geese from running at large in cer- 
tain counties and townships, and this shows that 
tnere are some men on deck there legislating for the 
benefit of farmers.” 





The chairman also observed: ‘*The new Constitu- 
tion of Mississippi has a suffrage qualification which 


Voi. 46 — No. 21. 





requires the suffragan to be able to read the Consti- 
tution of the State in English, and to understand its 
fundamental or leading provisions; and the Missis- 
sippians say that it works like a charm, and that 
there is not a white Democrat in the State who is 
not pleased with its operations.” We wish this 
were less unambiguous, and so of the declaration of 
Mr. 8. W. John, in a paper entitled ‘‘ The Impend- 
ing Crisis — our Duty,” and urging the calling of a 
constitutional convention, that he ‘‘ confidently af- 
firms that no man will be elected to the convention 
who is not * * * a Democrat.” If these 
gentlemen do not intend" to prohibit any difference 
of political opinion it would apparently be well to 
let in a few of the opposing parties, just to lend 
variety and interest to the meeting. The president, 
Mr. McEachin, highly praised the Michigan judges 
for holding the recent electoral act constitutional. 
We also praise them and think the Michigan rule the 
fairer one. But would Mr. President have been so 
complimentary if the probable result had been to 
choose more Republican than Democratic electors, 
and would he advise such a mode of election in his 
own State or in the South ? 


The ‘‘ great corporation killer ” of St. Louis ought 
to have been at the meeting, for not only were his 
praises loudly sounded in the report of the commit- 
tee on legislation and elsewhere, but whereas he 
only clubs the corporations to death, the committee 
dance on the corpses. But there is no solid objec- 
tion to the punishment of frauds perpetrated by the 
officers on the stockholders or bondholders, which 
the committee propose. The same committee in- 
veigh against the slothful administration of criminal 
justice and the consequent prevalence of lynch law. 
It may be doubted whether their proposed abolition 
of peremptory challenges will cure the evil. But 
doubtless the technicalities prevailing in respect to 
new trials have much to do do with it. 


One correction should be made. A gentleman 
stated that in his opinion ‘in all the States where 
Code procedure is enforced” ‘‘the pleadings are 
required to be settled at the term of the court at 
which the case is at issue.” There certainly is no 
such rule or practice in this State. In equity cases 
the court may send ‘‘feigned issues” to a jury, 
but that is the nearest approach, we believe, to 
any thing like what is asserted above. The gentle- 
man in question, according to the index, spoke 
thirty-four times, and by the rule of chances must 
have got something wrong, and this is at least one 
thing wrong. 


There is another correction obviously needed, of 
the nature of errata. Mr. John A. Foster is repre- 
sented as saying, in a generally good paper on 
‘Politics on the Bench”: ‘‘The partisan rulings 
of the Supreme Court in the contest for president, 
when there were the legal opinions of eight Repub- 
lican judges against seven Democratic judges de- 
livered from the bench, are a standing menace to the 
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liberties of the people. The rulings of the seven 
judges which shocked the sentiments of the civil- 
ized world are not forgotten.” From the context 
it is inferable that for the latter ‘‘seven” we 
should read “eight.” Of course he meant to say 
‘‘commission” where he said ‘court.” A card 
from Mr. Foster in the local newspapers may pre- 
vent trouble. 


Mr. Foster in the same paper remarks: ‘‘ The 
world sees for the first time in its history an effort 
to make a homogeneous people out of the English, 
German, French, Scotch, Irish, Italian, Swede, 
Spaniard and Negro. The witches have mixed the in- 
gredients, and if ‘hell broth’ is not the ontcome the 
world will have made a grand stride to the unifica- 
tion of the human race. The Turk and the Greek, 
the Jew and the Dane and the Russian are coming, 
and the Chinaman can hardly be kept away by 


force.” Our brother should re-peruse the account 
of St. Peter's vision of the sheet let down from 
heaven. 


Notwithstanding the pessimistic assertions of 
gentlemen that ‘the administration of criminal law 
in the State of Alabama” ‘is a disgrace to civiliza- 
tion,” ‘‘and public justice in the State of Alabama 
is in contempt, and held in contempt and just con- 
tempt, I think, by everybody;” and that ‘I have 
seen judges upon the bench who could not read the 
pleadings in the cause that were written by the 
members of the bar’ — the fault being the writer's 
and not the reader's; — notwithstanding these 
things, we are forced to note that ‘‘the prince of 
cuisine artists had a luxurious dinner spread for 
the members of the association,” which they took 
recess to eat; and also that the wine at the ‘‘ ban- 
quet” cost within a dollar and a half of the expense 
of the rest of the good things. All of which serves 
to remind us of a private dinner at which the 
writer hereof once sat, the guest of a very distin- 
guished lawyer and law-maker, in company with 
that gentleman's brother—a very distinguished 


clergyman and editor, ‘‘T tell you,” said the 
former sadly, addressing the latter, ‘‘this is a 


bad world, a bad world.” Just then his eyes 
rested upon the champagne at his hand, and cheer- 
fully raising it to his mouth he continued: ‘‘ But 
there is a great deal of good wine in it.” 


We infer that the attendance was not numerous, 
for the president, Mr. A, B. McEachin, observed: 
‘¢The doctors would easily fill it with one of their 
annual conventions; the undertakers could crowd it 
with one of the yearly meetings of their association ; 
and were a baseball convention called to meet here 
the large number of seats around me which are now 
‘yawning with emptiness’ would be filled to over- 
flowing, and there would not be standing room left 
sufficient for an umbrella in lobby or gallery.” But 


even the National Bar Association could niuster only 
forty delegates at Nantucket, with the attractions of 
the chief justice of the United States and Mr. James 
C. Carter thrown in. 


We have searched this report 





for evidence as to the number of delegates present 
at Montgomery. It is a fair presumption that every 
lawyer present had something to say, and from the 
proceedings we find that thirty-five spoke. It isa 
conclusive presumption that every one attended the 
banquet, and at least a prima facie presumption that 
every one participated in the wine. Assuming that 
the number of diners and of bottles was about the 
same as last year, and observing that the wine last 
year cost $65, we conclude that the diners were re- 
markably temperate for lawyers. Q. ¢. d. 


It is seldom that advice to law students comes in 
so sensible, practical and unhackneyed guise as in 
an address by Mr. Eugene Wambaugh, of the State 
University of Iowa, at the late commencement of 
the law school of that institution, on ‘* The Best 
Education for a Lawyer.” The speaker recom- 
mends the study of the ancient languages, and pre- 
fers them to the modern. He does not esteem highly 
the study of mathematics. He recommends the 
natural sciences. He is rather cool toward mental, 
moral and political philosophy. We is warmly in 
favor of history. He deprecates technical educa- 
tion. He considers law schools indispensable. He 
sums up and concludes as follows: 


*(1) Untechnical knowledge, never to be forgotten, 
is to be gained in the common school. 

(2) Mastery of language and of the mind is to be 
gained in the fitting school and the college. 

3) Technical knowledge is to be gained in the law 
school. 

‘**(4) Practice is tosupplement these modes of edu- 
cation and to add benefits of its own. 

* Yet it does not follow that the lawyer who has had 
the best education will succeed. Another may excel 
in health, manners, honesty, common sense or ability. 
Still the lawyer who has given himself the best educa- 
tion possible knows that he is at a disadvantage. He 
may be strong iu comparison with others, but he knows 
that he is not as strong as he might have been. He is 
handicapped. 

“ How commonplace this whole discussion seems. 
Yet while the doctrines laid down in this discussion 
may readily be conceived to be believed by almost 
every man who stops to think, it is unfortunately too 
obvious that such doctrines as these do not yet guide 
the actions of most of the prospective lawyers. Three- 
fourths of the eight thousand law students who are 
annually admitted to the bar fail to attend a law 
school. Of those who do attend a law school, not 
more than one-fifth have a collegiate education. In 
short, nineteen-twentieths of the lawyers now coming 
to the bar are handicapped. These being the facts, no 
one interested in the education of lawyers can avoid 
proclaiming in season and out of season the truth as to 
the proper education of a lawyer, however common- 
place that truth may appear. 

“The whole matter can be put very briefly. The 
lawyer is of all men the one that most needs abso- 
lutely perfect command of his mind, and accordingly 
he is of all men the one that should follow most care- 
fully every means of culture.” 


Information reaches us that some of our Albany 
readers were puzzled by the reference to ‘‘Jo” in 
the editor’s lines on the reinstating of his shingle. 
A member of the writer’s family intimates that Jo 
Miller was the person referred to. It grieves us 
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this exhibition of unfamiliarity with sacred writ. We 


who knew not Joseph.” See Exodus, i: 8. Really, 
we shall be compelled to set up a Bible class depart- 


ment. 
—_———__ > — —— 


NOTES OF CASES, 





N Furmers’ Mutual Fire Insurance Association of 
Allen County v. Kryder, Appellate Court of In- 
diana, September 28, 1892, it was held that insur- 
ance on a barn and the *‘ contents therein” does not 
cover horses, which, though stabled in the barn, 
were killed by lightning outside. The court said: 
‘*Obscure and equivocal provisions in insurance 
policies are to be construed in favor of the insured. 
Security being the purpose of such contracts, they 
are to be construed with the view of effectuating 
that end, and regard must be had to the character 
of the property covered by the policy and the 
nature of the use that is ordinarily made of it. One 
who insures his property in the absence of express 
restrictions in the contract may make such use of it 
as it is reasonably adapted to, without forfeiting the 
protection of the policy. Insurance upon a stock of 
merchandise kept for sale in the course of trade 
will give the insured the right to carry on his busi- 
ness in the ordinary way, and stock purchased to 
replace that which is sold will receive the benefit of 
the insurance. It would be unreasonable to suppose 
that one would insure in such a manner that he 
could get the benefit of the security only by sus- 
pending business. Risks of that character are 
termed ‘shifting risks,’ and the liability of the in- 
surer has reference to the property on hand at the 
time of the loss, instead of that at the date of the 
policy. The contents of the barn of a farmer, from 
the nature of his vocation, are almost constantly 
changing. Hay and grain raised one season are sold 
or consumed by stock and replaced by the crop of 
the season following. Tools and implements wear 
out and decay with use and age, and others are 
purchased as the necessities require. Animals may 
die or be sold, and others reared or purchased to 
supplant them, so a long-term policy upon the con- 
tents of the barn of a farmer must be issued in con- 
templation of these changes, and belongs to the 
class of ‘ shifting risks’ above noted. These princi- 
ples are well established, and if the animals de- 
stroyed in the case before us were at the time of 
their destruction contents of the barn within the 
meaning of the policy, appellee would be entitled to 
recover for the horse purchased after the insurance 
was effected, as well as the other. But no personal 
property is described in the policy, and none is re- 
ferred to therein, even in general terms. It cannot 
be said that the insurance was limited to the prop- 
erty in the burn at the date of the policy, because it 
is apparent that the policy would cover any prop- 
erty such as is usually kept in agricultural barns at 
any time during the term of insurance. If there 
had been no horses in the barn when the policy was 
issued it would cover those afterward put in it as 
‘contents.’ Where personal property is insured by 


| descriptive expressions, though very general, and is 
supposed that every body knew about the new ‘king | 








represented in the applications and policy as being 
‘contained in’ a certain house or barn, or upon a 
certain farm, such representation amounts to a war- 
ranty that the property was at the place designated, 
at the time the policy was executed, but not that it 
will remain there. Under such provisions the in- 
sured has the right to use the property in the usual 
manner without losing his protection, and he may 
remove it temporarily if it be necessary in making 
such use of it. There it is held that particular prop- 
erty is covered by the policy, and the designation 
of the place of its location is descriptive, and de- 
signed merely to aid in its identification. MeCluer 
v. Lnsurance Co., 43 Iowa, 849; Holbrook v. Insur- 
ance Co,, 25 Minn, 229; Noyes v. Insurance Cv., 64 
Wis. 415; Haws v. Association, 114 Penn. St. 481; 
Lyons v. Insurance Co., 13 R. 1. 847: Insurance Co. 
v. Farrish, 73 Ill. 166; English v. Insurance Co., 55 
Mich, 273; Bradbury v. Association, 80 Me. 396. In 
MeCluer v. Insurance Co., supra, it was held that a 
policy insuring carriages ‘contained in a frame 
barn,’ giving its location, covered a phaeton which 
was in the barn at the date of the policy, but was 
destroyed at a shop where it had afterward been 
temporarily removed for repairs. In the opinion 
however the court said: ‘In the case at bar there is 
nothing to indicate that it was the intention to in- 
sure the contents of the barn as such.’ The case of 
Bradbury v. Association, supra, was an action upon 
policies which covered the plaintiff's ‘frame stable 
and building oceupied by assured as a hack, livery 
and boarding stable, situate,’ etc., and his ‘ carriages, 
sleighs, hacks, harnesses, blankets, robes and whips 
contained therein.’ The suit was for the loss of a 
hack by fire while at a shop for repairs. The court 
held there could be no recovery because there was 
no particular property described in the policies, of 
which the location could be descriptive. In decid- 
ing the question it was said: ‘The policies insure 
such of the plaintiff’s carriages, hacks, etc., as are 
contained in his stable at the time of the loss. We 
can see no other way for identifying the property 
covered by the policies.’ There is a possible con- 
flict, upon some of the propositions enunciated, 
between the Maine case upon the one side and sev- 
eral of the others above cited upon the other; but 
an examination of those cases will demonstrate that 
the facts were clearly distinguishable from those in 
the case before us, and entirely different principles 
were applicable. There the property was described, 
but here no description was suggested or referred 
to in the policy so far as is pertinent to this inquiry, 
except the barn and ‘contents therein.’ The con- 
tents of the barn were insured as such, and any 
item of property which was not included in that 
designation was not within the terms of the policy. 
There is no other way of discovering the property 
insured, Appellee’s barn may have had the capac- 


ity to accommodate only three horses, and yet he 
may have had twenty upon his farm, which at one 
time or another within the existence of the insur- 
ance had been kept in the barn, and the construc- 
tion contended for by appellee would require the in- 
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surance to follow and attach to all of these horses 
while owned by him and kept upon the farm. This 
would greatly enhance the risk under the lightning 
clause in the policy, and perhaps five times as much 
property as could possibly be gotten into the barn 
at any one time would be embraced in the term 
‘contents therein.’ We cannot give the policy in 
question any such an interpretation. It is clear, 
we think, upon well-understood principles, that no 
liability can accrue under the policy within the 
meaning of the term ‘contents therein,’ except for 
such property as was actually in the barn when 
damaged or destroyed.” 


In Bergeron v. Pamlico Insurance and Banking 
Co., Supreme Court of North Carolina, October 11, 
1892, it was held that in an action on an insurance 





policy to recover for a loss by fire, where defendant | 
sets up that a material fact was not noted on the | 


policy, contrary to its condition, a reply alleging a 
parol representation and waiver by the agent need 
only be proved by a preponderance of the evidence. 
The court said: ‘* This is not an action brought to 
correct a mistake in a deed or written agreement, 
but on the contrary the plaintiff's right of recovery 
depends upon its enforcement. If Bergeron and the 
builder who constructed his house had entered into 
an agreement under seal and signed by both, by the 
terms of which the builder stipulated to forfeit his 
right to an unpaid balance, as liquidated dam- 
ages, if the house should not be completed before a 
certain day, a suit brought for the balance under 
the contract would not be deemed an equitable pro- 
ceeding to correct a mistake in a written instru- 
ment, because Bergeron had set up the stipulation 
in avoidance of the contract, and the builder had 





replied setting up certain facts amounting to a | 


waiver of the enforcement of the stipulation. 


Where the relief sought in the action is the correc- | 
tion of a deed on the ground of mutual mistake, | 
mistake of one of the parties, and fraud on the part | 

| 


of the other, of mistake of the draughtsman in 
drawing an absolute deed, when it was the inten- 
tion of the parties that it should be a mortgage or 
deed of trust, or the setting up a lost deed or of a 


resulting trust arising from an agreement to buy for | 


another, in all these cases, such allegations of the 
party seeking the relief as are necessary to show his 
right to it must be clearly proved. Harding v. 
Long, 103 N. C. 1; Loftin v. Loftin, 96 id. 94; Ely 
v. Zarly, 94 id. 1. It is also settled that a deed 
absolute upon its face cannot be corrected so as to 
convert it into a trust without some facts dehors the 
deed inconsistent with the idea of absolute owner- 
ship, as well as upon full and convincing proof. 
Hemphill v. Hemphill, 99 N. C. 436. It was set up 
as amounting to a waiver, and though it would be 
giving the sanction of the court to a fraudulent 
practice to allow a company to take shelter under 
the condition, when its agent had induced the pay- 
ment of the premium by the representation that its 
enforcement would not be insisted on, still it was 
no more necessary to allege that the conduct of 
Bragaw was fraudulent than it would be in the case 





of the contract for building a house, which we have 
mentioned, or where any other facts are set up ina 
pleading as a waiver of the right to insist upon a 
penalty or forfeiture under the terms of a contract. 
Grubbs’ Case, supra. Where an agent of an insur- 
ance company induces the assured to incur expense 
in making proofs of loss, such conduct has been 
declared to be a waiver of the right of the company 
to insist upon a forfeiture for failure to enter addi- 
tional insurance on the policy. Grubbs’ Case, supra; 
Dibbrell v. Insurance Co., 110 N. C.193. Indeed, acts 
of agents of insurers, done in the line of duty and 
inconsistent with the enforcement of a forfeiture 
under a policy, are, as a general rule, waivers of the 
right to insist upon such penalties; but the burden 
is on the plaintiff in such cases to show facts consti- 
tuting a waiver under the rule usually obtaining in 
civil actions by a preponderance of testimony only. 
Non constat that the agent acted with any fraudu- 
lent intent, for his honest purpose may be in such 
cases to waive the rights of the company, and the 
plaintiff has a right to assume that he understood 
the legal consequences of his acts, and intended 
they should follow. The plaintiff nced not allege 
fraud in terms, because it would be fraudulent in 
the company to exact a forfeiture from him, when 
the conduct of its agent has induced him to pay 
money into its treasury by statements inconsistent 
with the idea of insisting upon its enforcement. If 
the insurer ratifies the act of its agent by admit- 
ting notice of facts known to the agent, or of repre- 
sentations made by him to induce the assured to 
enter into the contract, then no fraud is attempted, 
much Jess perpetrated. When the insurer in an 
answer insists upon the forfeiture in the face of 
such conduct on the part of its agent, while it 
would be unjust and inequitable to sustain such a 
defense as sufficient, it is not essential for the plain- 
tiff to allege and prove that the intent of the agent 
was to defraud. His honest purpose may have been 
to waive the condition as a matter of minor import- 
ance, and the purpose subsequently conceived by 
his principal of repudiating his acts, in so far as 
they operated to the detriment of the company and 
of satisfying at the same time the receipt of money 
by him, which went into its treasury, is an intent, 
if permitted by the law, to avoid the contract upon 
inequitable grounds; but the issue of fact raised by 
such a defense, and the reply to it, involved no 
question whether the policy shall be amended, al- 
tered or corrected. Both parties propose to leave 
it standing intact as the agreement between the par- 
ties, but one insists that the enforcement of one of 
its provisions has been waived.” 


——_.__——— 


LIBEL—PUBLISHER ISSUING MUTILATED 
EDITION—INJUNCTION. 


ENGLISH CHANCERY DIVISION, AUG. 3, 1892. 


LEE V. GIBBINGs.* 


The plaintiff, an author, moved to restrain the defendant, 
a publisher, from publishing or selling a certain book 


#67 L. T. Rep. (N. S.) 263. 
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otherwise than in the form in which it was prepared by 
the author and from representing that the plaintiff was 
the author of the book published by the defendant. The 
book was originally published in its complete form in 1886. 
In 1892 the publisher issued an edition of the book, omit- 
ting the preface, table of contents, introduction, biblio- 
graphical noticeandindex. The plaintiff claimed that 
the publication of the book in a mutilated form cansed an 
injury to the plaintiff's reputation as an author. Held, 
that the plaintiff's remedy in law was libel, and that the 
court will not grant an injunction to restrain any libel ex- 
cept a trade libel before the case has been submitted to a 
jury. 
N 1886 the plaintiff, Sidney Lee, prepared at the re- 
quest of J. C. Nimmo, the publisher, and at an 
agreed price, a library edition published at one guinea 
of the “Autobiography of Edward, Lord Herbert of 
Cherbury.” The work contained a preface, a table of 
contents, an introduction, a bibliographical notice of 
the circumstances under which the text was originally 
printed, explanatory notes, a continuation of Lord 
Herbert's life from the point at which his autobiog- 
raphy terminated until his death, alsoan appendix and 
an index. <A certain number of copies were issued, 
but the work did not command any great sale. In 
May, 1892, the defendant, William Walter Gibbings, 
publisher, of Bury street, Bloomsbury, announced the 
publication, at the price of five shillings, of a smaller 
edition of the work, to form the third volume of a 
series called ‘‘ The Memoir Library,’’ but omitting the 
preface, table of contents, introduction, bibliographi- 
cal notice and index of the original. On the title-page 
of this smaller edition Sidney Lee was stated to be the 
author, and the date of the publication as ‘1892.’ It 
appeared that the defendant had purchased from 
Nimmo the remaining unpublished sheets of the orig- 
inal work, cut them down ia size, omitted the parts 
already mentioned and then published the smaller and 
cheaper form of the work, but without any intimation 
that it was taken from the original work of Sidney 
Lee. The plaintiff complained that the omissions from 
a work of so serious and scholarly a character were so 
important as to be injurious to his reputation as an au- 
thor and scholar, and accordingly he issued the writ 
in this action, and now moved for an interim injunc- 
tion to restrain the defendant from publishing or sell- 
ing, or causing to be published or sold, any copies of 
the “Autobiography of Edward, Lord Herbert of Cher- 
bury,”’’ edited by the plaintiff and published by Nimmo 
in 1886, with any material alteration or omission, and 
containing any representation to the effect that 
such copies had been prepared for publication by the 
plaintiff. 


Renshaw, Q. C., and F. E. Armistead, for plaintiff. 


Warmington, Q. C., and J. Theodore Dodd, for de- 
fendant. 


KeKkewIcHu, J. There are two aspects in this case, 
one of which had better be left alone. The other must 
to some extent be regarded. The one which I think 
had better be left alone is what I may fairly call the 
moral side. The defendant’s evidence is directed al- 
most entirely to that. Instead of giving the important 
facts—the disputed facts are extremely few—I have a 
considerable amount of evidence, which of course oc- 
cupied a long time in reading, respecting what is called 
the custom, or more strictly the habit of the publish- 
ing trade, and there is something more than that, 
something about the common sense of the custom. 
Those affidavits, like many other affidavits, might have 
been omitted altogether. Certainly they might have 
been cut down to the narrowest possible limits. No 
doubt the same observation is to some extent applica- 
ble to the affidavits of the plaintiff, as well as those of 
tho defendant, but not to the same extent. Whether 








a jury would take into their consideration the moral 
side of the case or not is not for me to prophesy, I cer- 
tainly cannot. I can only regard the case from the 
legal point of view, and I am obliged to abstain from 
making such remarks as might occur to me on the 
moral side of the case. The legal side of the case is of 
considerable interest, and not at all free from diffi- 
culty. 

I regard the defendant for the present purpose as 
the owner of the copyright of this work. Heis not the 
owner of the copyright, but be has purchased the un- 
published sheets of the plaintiff's work, and as regards 
these unpublished sheets he stands in Mr. Nimmo’s 
place, and he is the owner of the copyright. He has 
the sheets to publish, and to put in the present form, 
and he therefore, though not having the right to mul- 
tiply copies in the sense of printing further sheets, and 
to publish any thing else but those sheets, can deal 
with those sheets as be pleases provided he gives the 
plaintiff no cause of complaint. He thinks fit or finds 
it convenient to publish the plaintiff's work in a mu- 
tilated form. The word “ mutilated’? may or may 
notimply something in derogation of the work or of 
the defendant’s manipulation of it, but strictly speak- 
ing the form is mutilated. The index isleft out. Ido 
not myself attribute very much importance to that in 
a work like this, but I only speak for myself in saying 
that. There are also other parts left out, including the 
introduction, and [ should certainly think that the 
omission of an introduction in such a work as this was 
very nearly leaving out the principal part of the work. 
Then the date is altered so as to give an impression 
that it isa new work, which is not an unimportant 
matter. [am told that nobody would suppose that the 
work was published in 1892, because the words 1892 
are on the title-page. I suppose that there are some 
persons who regard 1892 as meaning nothing. I con- 
fess that [am one who would suppose that it was pub- 
lished in 1892 and not in 1886, but that is a question of 
injury to the plaintiff to which I will go presently, and 
not otherwise a mutilation of the plaintiff's work. The 
omission of the introduction does seem to mea very 
cogent instance of mutilation. Is the defendant en- 
titled to do that? There is no law compelling aman 
to publish the whole work, because he has the copy- 
right in the whole work, nor can he be prevented from 
publishing extracts from the work; whether it is right 
for him to publish extracts without saying that they 
are extracts; whether he can publish the work in a 
mutilated form without indicating in the text that the 
work has been mutilated, is a question to my mind of 
some difficulty, but the question resolves itself into 
this: Does he thereby injure the author’s reputation ? 
What is the author’s remedy, his remedy in law? His 
remedy in law is, I think, undoubtedly libel or noth- 
ing. Injary to reputation is the foundation of the 
remedy in an action of libel. It is what you have to 
prove to get your damages, and if one endeavors, which 
I do not intend to do, to prove an innuendo in an ac- 
tion of libel by the plaintiff, it would be necessary to 
point out that the injury to the reputation of the au- 
thor was by informing the public that the mutilated 
work was really the work of the plaintiff, whereas in 
fact his work was something far superior, and this 
would be a discredit to him if it were allowed to stand. 
Tt comes therefore to a question on the face of the case 
whether I ought to grant an injunction which would 
now restrain the libel, if there was one, before the 
question has been before the jury, which is avowedly 
the best tribunal for the purpose of determining 
whether a libel existsornot. The jurisdiction of the 
court to restrain a libel is undoubted. It is assumed 


over and over again, even in those cases in which the 
court has refused to give an injunction, and in partic- 
ular in the case of Bonnard v. Perryman, 65 L. T. Rep. 
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(N. S.) 506; (1891) 2 Ch. 269. Of late years there has 
been no such case as an injunction to restrain a libel 
except in the case of a trade libel, such as that which 
came before Chitty, J., Collard v. Marshall, 66 L. T. 
Rep. (N. S.) 248; (1892) 1 Ch. 571, a case with which [ 
recently had occasion to express my entire concurrence 
in Pink v. Federaticn of Trades and Labor Unions, 
67 L. T. Rep. (N. 8.) 258. With that exception, that is, 
as faras I know, the court has not of late years granted 
an injunction to restrain a libel before the point has 
been submitted to a jury; in other words, on an inter- 
locutory application. Ought there to be an exception 
in thiscase? I see no occasion for making an excep- 
tion in favor of acase such as this. The balance of 
convenience does not seem to me to bein favor of 
granting an injunction, because, though the sale of 
the plaintiffs work will no doubt go on, and though, 
if it goes on and it is injurious to the plaintiff's repu- 
tation, the injury will be continued, and great injury 
must be done by the mere publication; afterall, success 
in the ultimate result will be quite satisfactory to the 
plaintiff. I mean that if it is eventually determined 
that the piaintiff was right in sustaining an action of 
libel against the defendant by reason of this publica- 
tion, then by damages being awarded by the verdict of 
a jury he would be rehabilitated so as to maintain his 
reputation at the level at which it before existed. It 
could not be suggested that the mere selling of a few 
copies more or less would place him in any worse po- 
sition if he eventually succeeded. [f he does not then 
he will have no reason tocomplain. Soon the balance 
of convenience, I think [ ought not to grant the in- 
junction. It must be clearly understood that I do not 
express my opinion whether there is a libel or not, 
That is really the reason why the court does not grant 
an injunction, because if it granted or refused it the 
court would be obliged to express an opinion, which it 
ought not to do, on the point which ought to go to the 
jury. Butthecaseis put on another ground which 
strikes me as deserving attention, though I do not 
think I ought to grant an injunction on that ground. 
The plaintiff says that this case is like the case of Clark 
v. Freeman, 11 Beav. 112, and that Clark v. Freeman 
may be considered for the present purposes as deciding 
something quite different from what was really decided 
there. Ido not think that, after the observations of 
Malins, V. C., Lord Cairns or Lord Selborne on that 
case, I ought to hold or regard it otherwise than as er- 
roneously decided, and I think, having regard to Lord 
Cairns’ observation in Maxwell v. Hogg, 16 L. T. Rep. 
(N. S.) 180; 2Ch. App. 307, I ought not to doubt what 
the proper decision would have been in Clark v. Free- 
man, or on what ground that proper decision would 
have rested, because he says, at page 310, L. R.,2 Ch. 
App., “It always appeared tu me that Clark v. Free- 
man might have been decided in favor of the plaintiff 
on the ground that he had a property iu his own 
name.” The question whether alibel was the fit sub- 
ject foran injunction was not discussed in Clark vy. 
Freeman. It is not discussed either by Lord Selborne 
or Malins, V. C., but they based their decisions on the 
ground that the plaintiff had property in his own name; 
that name was invaded by the action of the defendant, 
and he was therefore restrained from doing what he 
did on that ground; that is, I understand not on the 
ground of libel. Can I decide this case on that ground 
in favor of the plaintiff? Ithink not, and I think not 
because, when you come to test that argument, ac- 
cording to the plaintiff's own opinion, you come alto- 
gether to a question of libel on this case that you do 
not have in Clark v. Freeman. On this part of the case 
the plaintiff's contention is this: ‘‘The defendant is 
publishing a work as mine, which is not mine; that is 
to say, [am author of a book, the defendant is pub- 
lishing only part of it, and such a part that the result 











is thatheis not publishing my work at all. He is 
bringing out what I do not sanction as my work, and 
cannot represent to be my work, and I therefore com- 
plain that he is using my name in connection with a 
work not mine.”” It comes to this: Is the book the 
plaintiff's or not? It is avowedly only part of it. Is it 
a substantial part, so that it may be called the plain- 
tiffs? Itisso unless the mutilations are such as to 
injure the plaintiff's reputation. In other words, it is 
so unless the mutilations are such as to give the plain- 
tiff a right of action in a case of libel. Try it as you 
will, it comes back to the same point, and | think 
therefore [I should be doing wrong in seeking to lay 
hold of the doctrine, not in Clark v. Freeman, but what 
ought to have been supported in Clark v. Freeman, asa 
ground for granting the plaintiff an injunction. 
Therefore I must refuse the motion, without express- 
ing any opinion whether what has been done is injuri- 
ous to the plaintiff's reputation or not. The proper 
way of dealing with the costs of the motion is to make 
the costs of both parties costs in the action. 


—_—\_>___——_ 


STREET — DEDICATION — ACCEPTANCE — 
ABANDONMENT — INJUNCTION TO RE- 
STRAIN OBSTRUCTION. 

NEW YORK COURT OF APPEALS, SECOND DIVISION, 

OCT 1, 1892. 


City or Conogs Vv. DELAWARE & H. CANAL Co. 


In an action by a city to restrain a company from laying a 
railroad track in a street, the court found that the origi- 
nal owner, in laying out the street on a ‘‘map, selling lots 
and allowing the same to be used, expressed an equivocal 
and qualified intent to permit such user as a public high- 
way, subject to the right of revocation,” and that in per- 
mitting defendant to lay certain tracks and to builda 
freight-house in the street, such owner had expressed an 
intent to revoke such qualified dedication before it was 
accepted by plaintiff, or by user by the public. At the 
request of plaintiff the court found *‘ that there has been 
a continuous user on the part of the public of the’’ street 
‘*since in or before the year 1845, except asthe same was 
temporarily deflected by the laying of said railroad tracks 
and the erection of said freight-house; that from 1845 
down to the time of the commencement of this action 
(1885), the public user of the street has been general, con- 
tinuous and exclusive for all the purposes of a public 
street, * * * and that before the construction of the 
railroad track the dedication of the street to the public 
had been accepted by the public by user.’ At the request 
of defendant the court found ‘“‘that there never has been 
any dedication of the street for highway purposes,” and 
** that there never has existed a public highway” at the 
place alleged by plaintiff. Held, that plaintiff was enti- 
tled to the finding most favorable to it, and as there was 
dedication of the land as a street by the original owner, 
and an acceptance by the public, plaintiff was entitled to 
the relief sought against defendant who was a subsequent 
grantee. 7 N. Y. Supp. 885, reversed. 

The Laws of 1861, chapter 311, provides that a highway which 
is not opened and worked within six years after it is laid 
out or dedicated shall cease to be aroad. Held, in an ac- 
tion to restrain an encroachment on a street, the exist- 
ence of which defendant denies, where the evidence 
shows that the street once existed, the burden of show- 
ing nonuser, so as to bring the case within the chapter, is 
on defendant. 

2 Revised Statutes (8th ed.), page 1347, section 1, subdivision 
3, directs the commissioner of highways ‘to cause such 
of the roads used as highways as shall have been laid out 
but not sufficiently described, and such as have been used 
for twenty years, but not recorded, to be ascertained, de- 
scribed and entered of record.” Held, that in an action 


by a city torestrain an encroachment on a street which 
exists by dedication and user only, plaintiff may main- 
tain the action whether the subdivision has been com- 
plied with by it or not. 
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rt from Supreme Court, General Term, Third 
Department. 


E. Countryman, for appellant. 


Edwin Young, for respondent. 


VANN, J. Public highways may be created in four 
ways: (1) By proceedings under the statute. 2 Rev. 
Stat. (8th ed.), p. 1572, et seq.; also p. 1883,§ 100. (2) By 


prescription or where land is used by the public fora 
highway for twenty years, with the knowledge but 
without the consent of the owner. The presumption 
of agrant of the right of way springs from the mere 
lapse of said period of time in connection with the ad- 
verse user by the public. (3) By dedication through 
offer and implied acceptance, or where the owner 
throws open his land intending to dedicate it fora 
highway, and the public use it for sucha length of 
time that they would be seriously inconvenienced by 
an interruption of the enjoyment. This rests upon 
the principle that the owner is estopped from revoking 
his offer after the public have acted on it for so longa 
period that it would be a fraud upon them if he were 
permitted todo so. No particular length of time is re- 
quired to effect such a dedication, as every case of an 
estoppel in pais necessarily depends upon its own facts. 
(4) By dedication through offer and actual acceptance, 
or where the owner throws open his land, and by acts 
or words invites acceptance of the same for a highway, 
and the public authorities in charge of the subject for- 
mally or in terms accept it asa highway. In the ab- 
sence of an actual conveyance the owner does not part 
with his title to the land, but only with the right to 
possession for the purpose of a highway. Although 
there has been some conflict of opinion upon the sub- 
ject, we understand this to be the law as established 
by the weight of authority in this State. Flack v. Vil- 
lage of Green Island, 122 N. Y. 107, 113; Driggs v. Phil- 
lips, 103 id. 77; People v. Loehfelm, 102 id. 1; Cook v. 
Harris, 61 id. 448, 454; Holdane v. Trustees, 21 id. 474; 
MeMannis v. Butler, 51 Barb. 436; Carpenter v.Gwynn, 
35 id. 395; Wiggins v. Tallmadge, 11 id. 457; Clements 
v. Village of West Troy, 10 How. Pr. 199; Ward v. 
Davis, 3 Sandf. 502; Hunter v. Trustees, 6 Hill, 407; 
Denning v. Roome, 6 Wend. 651; Colden v. Thurber, 2 
Johns. 424; Elliot Roads & 8S. 119; Thomp. Highw. 65; 
Ang. Highw., § 144; Greenl. Ev., § 662; 2 Dill. Mun. 
Corp., § 491; 5 Am. & Eng. Enc. Law, 396. The same 
rule prevails in the Supreme Court of the United 
States, in the courts of most of the States and in Fing- 
land. President v. White, 6 Pet. 431; Barclay v. How- 
ell, id. 499; Buchanan v. Curtis, 25 Wis. 99; Marcy v. 
Taylor, 19 Ill. 654; Green v. Town of Canaan, 29 Conn. 
157; Kennedy v. Le Van, 23 Minn. 513; City of Water- 
loo v. Union Mill Co., 72 Iowa, 437; State v. Trask, 6 
Vt. 355; Abbott v. Mills, id. 521,526; Hobbs v. Lowell, 
19 Pick. 405; Siate v. Hill, 10 1nd. 219; Price v. Town of 
Breckenridge, 92 Mo. 379; Wolf v. Brass, 72 Tex. 133; 
Com. v. McDonald, 16 Serg. & R. 390; Doe v. Jones, 11 
Ala. 64, 84; Dovaston v. Payne, 2 Smith Lead. Cas. 142, 
153, note; Rugby Charity v. Merryweather, 11 East, 375, 
note; The King v. ZJnhabitants of Leake, 5 Barn. & 
Adol. 469; Lade v. Shepherd, 2 Strange, 1004; Jarvis v. 
Dean, 3 Bing. 447; Woodyer v. Hadden, 5 Taunt. 126; 
Reg. v. Petrie, 30 Eng. Law & Eq. 207. There are some 
cases holding otherwise, and others that have been 
supposed to hold otherwise, but upon examination it 
will be found that they depended on local statutes or 
special circumstances. Underwood v. Stuyvesant, 19 
Johns. 181; Laws 1787, chaps. 61, 88; Laws 1797, chap. 
43; Laws 1799, chap. 70; Oswego v. Canal Co.,6 N. Y. 
257, 266; Laws 1811, chap. 231. There are obiter re- 
marks also scattered through the books showing that 
certain judges have held views at variance with the 
foregoing rule, but we do not regard it essential in or- 








der to decide this case to make specific reference to 
them, or to analyze the authorities, for the learned 
counsel for the defendant with great fairness states the 
law substantially as we have stated it. 

The trial judge found in the decision upon which 
judgment was entered “‘ that the Cohoes Company, the 
original owners of the fee, in surveying, designating 
and laying down said Van Rensselaer street upon the 
aforesaid maps, selling said lots and allowing the same 
to be used, expressed an equivocal and qualified intent 
to permit such user as a public highway, subject to the 
right of revocation by said Cohoes Company; that the 
action of the Cohoes Company permitting the defend- 
ant to lay its tracks and build its freight-house in said 
Van Rensselaer street, and by other acts, expressed an 
intent to revoke said equivocal and qualified dedica- 
tion of Van Rensselaer street for highway purposes be- 
fore it was accepted by the city authorities or by user 
by the public or otherwise.’”? Upon the request of the 
plaintiff the trial judge also found ‘that there has 
been a continuous user on the part of the public of the 
whole of said territory between Pine and Oneida 
streetssince in or before the year 1845, except as the 
same was temporarily deflected by the laying down of 
said railroad tracks and the erection of said freight- 
house; that from 1845 down to the time of the com- 
mencement of this action the public user of said Van 
Rensselaer street from Oneida to Pine street has been 
general, continuous and exclusive for all the purposes 
of a public street or highway; that the Cohoes Com- 
pany, the original owners of the fee, in surveying, des- 
ignating and laying down said Van Rensselaer street 
upon the aforesaid maps, and opening or allowing the 
same to be opened for use, intended to and did dedi- 
cate the same as a public street or bighway,’’ and “that 
before the laying down of the railroad tracks in 1853, 
the dedication by the Cohoes Company of said Van 
Rensselaer street between Oneida and Pine streets as 
a public street and highway had been accepted by the 
public by user and public travel thereon.’’ Upon the 
request of the defendant the trial judge further found 
“that there never has been any dedication of Van 
Rensselaer street for highway pnrposes; that there 
has never been an acceptance of the alleged dedication 
by the authorities, nor by user, and that there never 
has existed a public highway at the locus in quo by 
dedication and acceptance.’’ It is our duty to har- 
monize these findings so as to arrive at the real inten- 
tion of the trial judge, if it is‘possible. Bennett v. 
Bales, 94 N. Y. 354. We are unable however to recon- 
cile the conflict, and as the presumption of regularity 
does not extend to the method prescribed by statute 
toaid a party in correcting errors on appeal, we are 
compelled to accept the finding that is most favorable 
tothe appellant. Kelly v. Leggett, 122 N. Y. 633; Wahl 
v. Barnum, 116 id. 87. 

In the further discussion of the subject therefore we 
shall assume that in 1853 Van Rensselaer street had be- 
come a highway by dedication. It is unnecessary for 
us to consider the effect of the action of the Cohoes 
Company in designating canals upon the maps within 
the boundaries of the street, for that could amount to 
no more than an implied reservation of the right to 
construct the canals as thus located. No attempt has 
been made to exercise the right, and it is immaterial 
in this controversy whether it exists or not. An offer 
to dedicate land for the purpose of a highway may be 
qualified, or made subject to a certain burden, and if 
it is accepted cum onere the burden continues, but the 
land becomes a highway notwithstanding. After ac- 
ceptance there is no power to increase the burden, or 
to revoke the dedication, except according to the terms 
of the reservation, so that, assuming that the Cohoes 
Company had the reserved right to dig the canals, it 
had no other right and no general power of revocation. 
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Ayres v. Railroad Co., 52 N. J. Law, 405; 48 id. 44; 
State v. Society, etc., 44 id. 502; People v. Kingman, 24 
N. Y. 559; Cornwell v. Commissioners, 10 Exch. 771; 
Le Nene v. Mile End Old Town, 8 El. & Bl. 1054; Fisher 
v. Prowse, 2 Best & S. 770; Mercer v. Woodgate, L. R., 
5 Q. B. 26; Arnold v. Bluker, L. R., 6 id. 433; St. Marys, 
etc., v. Jacobs, L. R., 7 id. 47: Arnold v. Holbrook, L. 
R., 8id. 96; Ang. Highw. 151-156. After Van Rens- 
selaer street became a highway by dedication, whether 
burdened with the right to construct canals in it or 
not, no action on the part of the original proprietor 
could deprive it of that character, fora highway, when 
once established, continues until discontinued accord- 
ing tolaw. Driggs v. Phillips, 103 N. Y. 77; Adams v. 
Railroad Co., 11 Barb. 414; Kennedy v. Jones, i1 Ala. 
63; 5 Am. & Eng. Enc. Law, 410. Moreover there is 
no evidence of any attempt at revocation by the Co- 
hoes Company prior to 1883, when it conveyed to the 
defendant the right ‘to use and occupy asa part of its 
railroad, for its tracks and for railroad purposes and 
uses, that part of the land in said city called, known 
and laid down on the Frost mapas * Van Rensselaer 
street.’’’ It does not appear that the Cohoes Company 
ever consented to any act of occupancy of said street 
by the defendant or its predecessor prior to 1883. The 
construction of the railroad tracks and freight-house 
in 1853 was apparently without authority, and the Co- 
hoes Company after that date, in conveying land, re- 
peatedly recognized Van Rensselaer street, eo nomine, 
as an existing street. The utmost that can be said is 
that, in common with the village authorities, the gen- 
eral public and the owners of lots abutting upon the 
street, it suffered the railroad to occupy. 

It is claimed that the street ceased to exist as ahigh 
way before the commencement of this action, by vir- 
tue of chapter 311, Laws of 1861, which provides that 
“every public highway and private road already laid 
out and dedicated to the use of the public, that shall 
not have been opened and worked within six years 
from the time of its being so laid out, and every such 
highway hereafter to be laid out that shall not be 
opened and worked within the like period, shall cease 
to be a road for any purpose whatever.’ It is not im- 
portant to consider whether this statute applies to a 
street inacity, orto a case of continuous offer and 
user for about forty years, as, in our judgment, the 
burden of proof is upon the one who invokes the aid of 
the statute to show that his case falls within its pro- 
visions, and that burden was not met by the defendant 
upon the trial of these actions. nu re Woolsey, 95 N. 
Y. 135; Vanderbeck v. City of Rochester, 46 Hun, 87. 
The trial justice found “ that no portion of Van Rens- 
selaer street had ever been worked, within the mean- 
ing of’ said statute, “ prior to June 4, 1880, or within 
six years after the resolution of acceptance of said 
city.” 

To this finding the plaintiff excepted, and thus raised 
the question of law whether there was any evidence to 
supportit. Halpin v. Jnsurance Co., 118 N. Y. 165. 
An examination of the record discloses no evidence 
upon the subject, except that from 1879 to 1885 some 
work was done upon the street by the city authorities, 
The finding can be sustained therefore only upon the 
theory that the burden of proof was upon the plaintiff 
to show affirmatively that an established highway was 
not abandoned by failing to work the same during the 
period named. This was no part of the plaintiff's case, 
but was matter of defense. When a highway is once 
shown toexist it is presumed to continue until it is 
shown toexist no longer. Beckorith v. Whalen. 65 N. 
Y. 322. The presumption is in favor of continuance, 
not of cessation. ‘ The burden of proof as to any par- 
ticular fact lies on that person who wishes the court to 
believe in its existence, unless it is provided by any 
law that the burden of proving that fact shall lie on 


any particular person.’ Steph. Dig. Ev. 155; 2 Best 
Fv. 364. ** When the existence of a person, a personal 
relation or a state of things is once established by 
proof, the law presumes that the person, relation or 
state of things continues to exist as before, until the 
contrary is shown, or until a different presumption is 
aised from the nature of the subject in question.” 
Greenl. Ev., § 41; 2 Starkie Ev. 590,688; Eames y. 
Eames, 41 N. H. 177; Brown v. King, 5 Mete. (Mass.) 
173; Peaslee v. Robbins, 3 id. 164. The authorities ap- 
ply the principle to a partnership, a state of mind, 
seisin, disability und many other facts, which, when 
shown to exist, are presumed to continue until the pre- 
sumption is rebuited. We think that the principle 
should be applied te the case of a public highway 
in existence as early as 1853, and in actual use ever 
since. 

Itis further claimed that the plaintiff cannot main- 
tain this action beesuse its mayor and common coun- 
cilhave not determined the width of Van Rensselaer 
street acecrding to the use that has been made of it. 
This position is based upon that provision of the Re- 
vised Statutes which directs commissioners of high- 
ways ‘to cause such of the roads used as highways as 
shall have been laid out, but not sufficiently described, 
and such as shall have been used for twenty years, but 
not recorded, to be ascertained, described and entered 
of record in the town clerk’s office."’ 2 Rev. Stat. (8th 
ed.), p. 1547, $1, subd. 3. The trial justice appears 
from his elaborate opinion to have based the dismissal 
of the complaint wholly upon this statute and the act 
of 1861, already considered. Even if the statute applies 
to the plaintiff, an incorporated city, there is neither 
finding nor evidence that it has not been complied 
with. A resolution of the common council adopted 
in 1874, and entered in the minutes of the city clerk, 
declared Van Rensselaer street a public highway 
“from Oneida street south to Mohawk street.’”’ The 
case shows nothing further upon the subject, and it 
will not be presumed, in the absence of evidence, that 
public officers failed to do their duty. Moreover, ac- 
tions are expressly authorized by the charter of the 
plaintiff to restrain violations of its ordinances, one of 
which prohibited every person, ete., from digging up 
or incumbering “any of the streets, alleys or any por- 
tion thereof without the written consent of the mayor.” 
Even without the aid of a special statute it was long 
since held by high authority that a municipal corpora- 
tion could prevent by injunction the erection of a 
nuisance upon Jands dedicated to the use of its inhab- 
itants. Trustees v. Cohen, 4 Paige, 510. Without fur- 
ther elaboration of our views, we think that upon the 
facts, as found by the trial court at the request of the 
plaintiff, Van Rensselaer street became a public high- 
way by dedication in 1853, and that it has never ceased 
to be such. 

The judgment in each action should therefore be re- 
versed and a new trial granted, with costs to abide 
event. 


All concur except Foiuert, C. J., dissenting, Par- 
KER, J., not voting, and LANDON, J., not sitting. 


—_——_._—_— 


RAILROADS — ELEVATED — INJURIES TO 
PROPERTY — RENTAL AND USABLE 
VALUE. 


NEW YORK COURT OF APPEALS, SECOND DIVISION, 
OCT. 1, 1892. 


Wootsry v. New York Et. R. Co. 

The fact that property is used and occupied by the owner, 
instead of being offered for rent, does not affect the dam- 
ages recoverable against an elevated railroad, built in 
front of the property, but the same may be for impair- 
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ment either of the rental or usable value, at owner's elec- 
tion. 30 N. E. Rep. 387, affirmed. Haight, J., dissent- 
ing. 


Lanpon, J. The trial court refused to find that the 
plaintiff during the time in question occupied and used 
his building as a dealer in flour and for its storage and 
manipulation. The evidence required such finding if 
it was material to the question of damages. There was 
evidence tending to show a substantial impairment of 
the actual rental value of the plaintiffs premises 
caused by the acts of the defendants, but there was 
none tending to show any special injury to the plain- 
tiff’s flour business. The defendants thence contend 
that there was no evidence to support the finding that 
plaintiff's past damages were $350 per year, and that if 
the finding requested had been made, it must thence 
have been inferred that the plaintiff suffered no loss. 
The defendants’ position in effect is: ‘* We did, it is 
true, impair the actual or marketable value of the 
plaintiff's premises for six years, but he can recover 
nothing because he did not offer his premises for rent, 
but used them himself in his own business, and has 
not proved in respect of that business that our acts oc- 
casioned him any loss or damage.”’ 

We do not think the defendants’ position tenable. 
The past damages which the plaintiff was entitled to 
recover were measurable by the amount which the 
rental or usable value of the plaintiff's premises had 
been diminished by the construction, maintenance and 
operation of the defendants’ railway. ‘T'allman’s Case, 
121 N. Y¥. 119; Lawrence's Case, 126 id. 483. The Tall- 
man Case is supposed by the defendants to support their 
contention, but it states the rule as above. In that 
case the plaintiff was seeking to recover damages in ex- 
cess of the impairment of the actual rental value of his 
premises, by recourse to the possible or imaginary ren- 
tal value in case he had built houses upon them at a 
supposable cost, and had rented them at a supposable 
rent. The court held that he must rely upon the actual 
rental or usable value. He could take his chvice be- 
tween the rental or usable value as his premises actu- 
ally were, whichever was most profitable to him. The 
defendants in the present case seem to think that, for 
the purpose of diminishing the damages, they can take 
their choice between the actual rental or usable value 
of the premises as they were actually used. The case 
affords no warrant for such a position. The defend- 
ants were wrong-doers and must pay full compensation 
for the wrong done by them. Suppose the plaintifl’s 
lot was vacant, neither used nor rented, but was rent- 
able. If defendants seized and held it for six years 
without the plaintiff's consent, they would clearly be 
liable for its rental value. Suppose they wrongfully 
seized and appropriated, for six years before making 
compensation, its easements of light, air and access, 
and thus impaired its rental value. The difference in 
the cases would be in degree, but not in kind, and the 
defendants would still be liable, irrespective of the 
fact that the plaintiff had not sought to put the lot to 
any use. The Lawrence Case, above cited, is authority 
to the effect that extra rent derived by the plaintiff 
from tenants who put his building to improper uses, 
though practically compensating him for the impair- 
ment by the wrongful acts of the defendants of the 
rental value of his premises, did not inure to their re- 
lief. That case touches the principle involved in this. 
It is none of the defendants’ concern whether plaintiff 
realizes from his premises the rent the market affords 
him, or foregoes it for the sake of a special business 
which he may choose to manage, however small or un- 
profitable. Seventh Ward Bank v. New York El. R. Co., 
53. N. Y. Sup. Ct. Rep. 412-418, seems to be an author- 
ity for plaintiff's contention, but the rule there stated 
was held inapplicable to a case like the present, in 
Kearney’s Case, 14 N. Y. St. Rep. 854; affirmed, 129 N. 





Y. 76, without discussing the point. Wedo not re- 
gard it as applicable to the case before us. Greene v. 
Railroad Co., 12 Abb. N. C. 124, is cited with approval 
in Tallman’s Case. Itis there held that the impair- 
ment of the rental value may be determined with ref- 
erence to the uses to which the premises could have 
been put in the condition they were in. These prem- 
ises could have been put to rent. As the plaintiff 
elected to rely upon the rental instead of the usable 
value of his premises, it wes not error to refuse to find 
how he used them. I advise an affirmance of the judg- 
ment. 


All concur except HAIGHt, J., dissenting, and BRAD- 
LEY, J., not voting. 





~~ 


TELEGRAPH COMPANIES—DELAY IN DE- 
LIVERY—DAMAGES—PAIN AND SUFFER- 
ING. 

GEORGIA SUPREME COURT, MARCH 26, 1892. 
CHAPMAN V. WESTERN UNION TEL. Co. 

A person to whom a telegraphic message was addressed and 
sent, informing him of the desperate illness of his brother 
and requesting him to come, is not entitled to recover 
of the telegraph company damages on account of mental 
pain and suffering resulting from failure of the company 


to deliver the message in due time, and too late to enable 
him to reach the brother before his death occurred, 


Hardeman, Davis & Turner, for plaintiff in error. 
Gustin, Guerry & Hall, for defendant in error. 


LUMPKIN, J. The exact question, briefly stated, is 
whether a person to whom a telegraphic message an- 
nouncing the dying condition of a brother was sent, 
but by gross negligence of tlhe company was not deliv- 
ered with due promptness, so that be was unable to 
reach the brother's bedside before death transpired, 
can recover substantial damages forthe mental suffer- 
ing caused by the defendant's failure of duty. The 
plaintiff does not claim to have sustained any pecu- 
niary loss, but seeks recompense for the mental an- 
guish due to losing the opportunity of being with his 
brother in his last hours. The question has not been 
ruled on by this court. The expressions used in 
Cooper v. Mullins, 30 Ga. 152, do not cover it, because 
that was a case of physical injury. But there is no lack 
of authority in other jurisdictions. The trouble lies in 
the directly opposite views of the several learned courts 
which have passed upon the question. Consequently 
the two conflicting lines of decision may be compared, 
to ascertain which is the more consonant with long- 
established and well-recognized principles. The Su- 
preme Court of Texas in 1881 held that damages are 
recoverable for such an injury. So in Relle v. Tele- 
graph Co., 55 Tex. 308. No direct authority is 
cited for this ruling, but the court adopts as law a bare 
suggestion made by the text-writers Shearman and 
Redfield in their work on Negligence (vol. 2, § 756). 
The cases referred to in the opinion were actions for 
physical injuries, of which the mental agony forms an 
inseparable component. But the decision is followed 
with more or less restriction by the same court in nu- 
merous other cases. Railroad Co. v. Levy, 59 Tex. 542, 
563; Stuart v. Telegraph Co., 66 id. 580; Loper v. Same. 
70 id. 689; Telegraph Co. v. Cooper, 71 ia. 507; Same v. 
Broesche, 72 id. 654; Same v. Simpson, 73 id. 422; Same 
v. Adams, 75 id. 533; Same v. Feegles, id. 587; Same v. 
Moore, 76 id. 66; Same v. Richardson, 79 id. 649; Same 
v. Rosentreter (Tex. Sup.), 168. W. Rep. 25: Same v. 
Jones, id. 1006; Telephone Co. v. Grimes (Tex. Sup.), 
17 id. 831; Potts v. Telegraph Co. (Tex. Sup.), 18 id. 604. 

This doctrine has involved the court in some incon- 
sistencies, as shown by the opinion in Telegraph Co 
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v. Rogers, 68 Miss. 748, and by Judge Thompson’s arti- 
cle on this subject in 33 Central Law Journal, 5. Com- 
pare Cases of Stuart, Adams, leegles, Moore, Rosentre- 
terand Potts, supra, with those of Telegraph Co. v. 
Kirkpatrick, 76 Tex. 217; Telegraph Co. v. Brown, 71 
id. 723, and Rowell v. Telegraph Co., 75 id. 26. Never- 
theless the Texas doctrine has gotten « strong follow- 
ing in other courts. Beasley v. Telegraph Co. (U.S. 
Cire. Ct. Tex.), 39 Fed. Rep. 181; Chapman v. Same 
(Ky.), 138. W. Rep. 880; Foung v. Sume, 107 N. C. 370. 
See Thompson v. Sume (N. C.), 115. E. Rep. 269; Sher- 
rill v. Same (N. C.), 14 id. 94; Wadsworth v. Same, 86 
Tenn. 695; Telegraph Co. v. Henderson, 89 Ala. 510; 
Reese v. Telegraph Co., 123 Ind. 294; Thomp. Electric- 
ity, § 378 et seq. 

The Alabama and Indiana courts have gone no fur- 
ther than holding that the sender of the message can 
recover for mental suffering. In Illinois it was cau- 
tiously held that nominal damages “at least’’ might 
be recovered. Logan v. Telegraph Co., 84 Lil. 468. 
These rulings involve various perplexing questions on 
which they do not all agree. Whether the person to 
whom the message is sent, as well as the seuder, can 
recover; whether theaction is grounded in contract or 
in tort; whether the violation of a contract involving 
feeling is a proper basis for awarding substantial dam- 
ages for injury to feelings alone; to what extent the 
message must show on its face the family relationship; 
whether the damages to be given are in their nature 
punitive or compensatory—these are the chief prob- 
lems encountered, and solved in various ways. Some 
of the cases rest on breach of contract, of which some 
hold that the sendee also, being the beneficiary of the 
contract, can maintain the action for its violation. 
Cases of Henderson, Richardson, Levy, Chapman and 
others. This view grapples with the big question, how 
can one, in an action for breach of contract, recover 
for mere disappointment or anguish of mind resulting 
from the breach? See Walsh v. Railroad Co., 42 
Wis. 23. Theanswer given is that the subject-matter 
of the contract is feeling, and the damage to feeling by 
non-compliance was plainly in contemplation of the 
parties making the contract. The breach of many a 
contract, which the injured party desires performed, 
brings disappointment and blasted hopes. Yet these 
mental consequences, if unattended with other loss, 
have not usually been regarded ground of recovery. 
The stronger view is that the recovery, whether by 
sender or sendee, is had for the tort, or breach of com- 
mon-law or statutory duty, the contract serving 
merely to create the relation of duty between the par- 
ties. Casesof Young, Reese, Stuart, Wadsworth and 
others. 

The difficulty arising here is whether, as there is no 
tort independently of the contract, the contract can 
rightly be treated as not precluding recovery in tort, 
and the telegraph company be dealt with in this re- 
spect, like a common carrier. A tendency is observed 
to escape this difficulty by applying Code provisions 
which abolish the distinction between contract and 
tort, and allow the plaintiff to recover on a simple 
statement of the facts of his case. Stuart and Wads- 
worth Cases. In this State no such abolition has been 
effected. Regarding the nature of the damages, the 
majority opinion in this class of decisions is that they 
are strictly compensatory, and take on the vindictive 
or exemplary fexture only in cases where the injury is 
willful, wanton or malicious. 

As against the above authorities, there are strong de- 
cisions denying the right of substantial recovery alto- 
gether. West v. Telegraph Co., 39 Kans. 93; Russell v. 
Same, 3 Dak. 315; Telegraph Co. v. Rogers, 68 Miss. 
748: Chase v. Same (U. 8. Cire. (t. Ga.), 44 Fed. Rep. 
554; Crawson v. Same (U. 8S. Cire. Ct. Ark.), 47 id. 544. 
And see able dissenting opinion of Lurton, J., in 





Wadsworth’s Case, supra. This seems to us the 
sounder view of the law. It is remarkable that the 
opinions declaring in favor of recovery can point to no 
positive authority older than the first Texas decision, 
in 1881. They do refer to certain classes of cases where 
mental suffering isadmitted as an element to be con- 
sidered by the jury in making their estimate of the 
damages, namely, actions for slander or libel, for se- 
duction, for assault without physical injury, for breach 
of promise of marriage and for physical injuries. But 
in every one of these it has been maintained that there 
is a necessary and inseparable ingredient of pecuniary 
injury. See Telegraph Co. v. Rogers, supra. 

In slander and libel, where the action is founded on 
words notactionable per se, there must be proof of 
special damage. And where the wordsare actionable 
per se they havea sure tendency to degrade the citizen 
in the estimation of his fellows, which results in dam- 
age to his social influence and business efficiency. Be- 
sides malice (express or implied) is an essential cle- 
ment insuch cases. Inseduction it has been neces- 
sary from ancient times for the plaintiff to prove aloss 
of services, ora relation from which such loss might 
occur, else the action could not be maintained. Thus 
a brother, not standing in loco parentis, however great 
hisanguish, and however keenly he may have felt the 
disgrace and mortification caused by the wrong-doer, 
could not recover for his mentalsuffering. In actions 
for technical assault, where no physical injury was 
inflicted or battery committed, damages are said by 
some of these authorities to be given wholly for men- 
tal suffering. Yet it may be that the injury being es- 
sentially willful, substantial damages are given by way 
of punishing or making an example of the wrong-doer. 
An assault is an active threat against the body, an of- 
fer of violence endangering the person, which the law 
redresses even inits initial stage, thus protecting the 
physical person more completely. In actions for 
breach of promise the plaintiff's financial loss plays a 
conspicuous part. Evidence showing the defendant’s 
station and reputed wealth isadmissible. At common 
law the husband on marriage assumed the wife's debts 
and responsibility for her torts and for support appro- 
priate to their station. He took a large sharge of her 
property by that event, and she acquired some rights 
in his property. This suffices to show that the breach 
of marriage promise involved important pecuniary con- 
sequences. In actions for physical injuries the great 
consideration is the loss of time and the diminution of 
capacity for work, of course allowing also for the pain 
endured. So far as mental suffering originating in 
physical injury is concerned, it is rightly treated as un- 
distinguishable from the physical pain. On ultimate 
analysis all consciousness of pain is a mental expe- 
rience, and it is only by reference back to its source 
that one kind is distinguishable as mental and another 
as physical. So in cases of physical injury the mental 
suffering istaken into view. But according to good 
authorities where it is distinct and separate from the 
physical injury it cannot be considered. Johnson v. 
Wells, 6 Nev. 224: Railroad Co. v. Stables, 62 I). 315 
Joch v. Dankwardt, 85 id. 331; Keyes v. Railroad Co., 
36 Minn. 290; City of Salina v. Trosper, 27 Kans. 544; 1 
Sedg. Dam., § 44; Trigg v. Railroad Co. (Mo.), 6 Am. 
& Eng. R. Cas. 345, 348; Dorrah v. Railroad Co., 65 
Miss. 14. 

In an action for wrongful attachment, on the ground 
that the defendant was about to dispose of his prop- 
erty with intent to defraud his creditors, it was held 
that the mortification was a part of the actual damage. 
Byrne v. Gardner, 338 La. Ann. 6. This was decided 
by three judges, one of the five being ahsent and an- 
other disqualified, no authority being cited save Sedg- 
wick and the Louisiana Code. Of course it was a case 
of serious injury to the plaintiff's business standing, 
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and therefore, even if sound, is no authority on the 
present question. In an action for false imprisonment 
or for malicious arrest and prosecution mental anguish 
has been held a proper subject for compensatory dam- 
ages. Fisher v. Hamilton, 49 Ind. 341; Stewart v. 
Maddox, 63 id. 51; Coleman v. Allen, 79 Ga. 6387. Of 
course such injuries are essentially willful, and besides 
are violations of the great right of personalsecurity or 
personal liberty. Reference has been made also to 
cases of passengers being put off railway trains, when 
the mortification, insult and wounded feelings come 
in to enhance the damages. From the moment the 
passenger is ordered to get off he is under duress; his 
body is not free to remain where he chooses, and 
where it has the right to be. It is like an illegal arrest 
or an illegalimprisonment. In all these cases, where 
personal security or personal liberty is infringed, the 
mental suffering seems to bea necessary component in 
the injury. But conceding to the fullest extent that 
mental suffering enters as an item of damage, or is the 
gravamen of damage, in certain cases, it hardly admits 
of discussion to show that any deduction from them 
which would sanction a recovery in the present case, 
for mental suffering alone, would authorize a like re- 
covery in every case attended with mental suffering. 
But this would be an unwarrantable extension of 
them; they stand each on its own ground, in well-de- 
fined limits. 

In Lynch v. Knight, 9 H. L. Cas. 577, Lord Wensley- 
dale expressed the opinion that where the only injury 
is to the feelings the law does not pretend to give re- 
dress. Though Mr. Sedgwick (Dam., § 43 et seq.) seeks 
to restrict this language to the case then before the 
court, and disputes its accuracy as a general proposi- 
tion, it may be questioned whether the learned author 
is able to cite a single case sustaining his contention. 
He does refer toa number of cases, but in all of them 
the mental pain may be viewed as an accompaniment 
or part only of some substantial injury entitling the 
party to compensation. But even in cases where a 
recovery must be had on other grounds it is frequently 
held incompetent to give damages for the accompany- 
ing mental injury. Thus where a father sues for a 
grievous physical injury to bis minor child, he cannot 
recover for the laceration of his parental feelings, even 
in conjunction with damages for the loss of service, 
though his mental suffering be necessarily severe and 
heartrending. Flemington v. Smithers, 2 Car. & P. 292; 
Black v. Railroad Co., 10 La. Ann. 33; Railroad Co. v. 
Kelly, 31 Penn. St. 372; Railroad Co. v. Fielding, 48 
id. 320. Statutes have been passed giving recovery for 
homicide against the slayer, but the policy has invari- 
ably been to confine the right of action to a party sus- 
taining pecuniary loss. And in actions on such stat- 
utes, even by the widow of the deceased, grief and an- 
guish cannot come in for compensation. 2 Sedg. Dam., 
§ 573, and cases cited; Field Dam., § 630, and cases 
cited; Gillard v. Railroad Co., 12 Law T. 356; Blake v. 
Railroad Co., 10 Eng. Law & Eq. 487; 18 Q. B.93; 21 
Law J. Q. B. 233; Railroad v. Orr, 91 Ala. 548; Killian 
v. Railroad Co., 79 Ga. 234. 

Where an action was brought for injury to real es- 
tate by blasting, it was held that the plaintiff could not 
recover for mental anxiety for the safety of himself 
and family. Wyman v. Leavitt, 71 Me. 227. In forei- 
ble entry and detainer damages for mental anguish 
cannot be recovered. Anderson v. Taylor, 56 Cal. 13). 
But in addition to these cases, where damages for 
mental suffering in conjunction with other damages 
were refused, cases may be found denying the right to 
recover where the whole injury is to feeling. Thus 
where fright caused by negligence of the defendant 
was so great and sudden as to immediately produce 
physical sickness and suffering, it is held that damages 
cannot be had. The principle is that for the mere 





mental suffering there could be no recovery, and the 
physical injury is too remote, being unlikely to result 
from the wrongful act. Commissioners v. Coultas, 13 
App. Cas. 222; Fox v. Borkey, 126 Penn. St. 164; Ewing 
v. Railroad Co. (Penn. Sup.), 23 At!. Rep. 340; 34 Cent. 
L. J. 286, and 45 Alb. L. J. 211; Lehman v. Railroad 
Co., 47 Hun, 355; Allsop v. Allsop, 5 Hurl. & N. 5384. 
In Minnesota however fright causing nervous convul- 
sions and illness is held to be ground for damages. But 
even here the action was sustained on account of the 
physical injury as the proximate result of the negli- 
gent act, and not on account of the intervening men- 
tal suffering, the court conceding that this alone would 
not warrant recovery. Purcell v. Railroad Co. (Miun.), 
50 N. W. Rep. 834. So in Bray v. Latham, 81 Ga. 640, 
an injury to health, caused by fright and physical ex- 
posure, was held ground for damages. It is hard to 
conceive of an injury which would wound the feelings 
more deeply than the disturbance and desecration of 
the grave of a near relative, yet for such a wrong an 
action did not lieat common law. The stern doctrine 
was that there is no property in a corpse, and the only 
protection of the grave was by criminal indictment. 2 
Bl. Com. 429; Pierce v. Proprietors of Cemetery, 10 R. 
1. 227. It seems the owner of the lot could bring an 
action in trespass quare clausum fregit, and this was 
held to be the only action lying for disturbing the re- 
mains of a deceased child, additional damages being in 
this case allowed for injury to feeling because the act 
was willful or wanton. Meagher v. Driscoll, 99 Mass. 
281. It would not be allowable to maintain such asuit 
as the present under the assumption that the injury is 
to the person. In the old division of legal wrongs, ‘‘ in- 
juries to the person’’ do not include every thing 
which the word ‘‘ person’* may be fairly understood 
tocover. Thus in Ohio and Illinois there is a statute 
giving the wife aright of action against any person in- 
toxicating the husband, whereby she was injured in 
person, property or means of support. In both States 
it is held that she cannot recover under such statute 
for mental anguish, even when entitled to damages on 
other grounds, as that is not an injury to the person. 
Mulford v. Clewell, 21 Ohio St. 191; Freese v. Tripp, 70 
Ill. 496. In Illinois some of the judges dissented from 
the majority opinion, but all agreed that mental an- 
guish alone would not make a cause of action. 

The law protects the person and the purse. Theper- 
son includes the reputation. Johnson v. Bradstree 
Co., 87 Ga. 79. The body, reputation and property of 
the citizen are not to be invaded without responsibil- 
ity in damages to the sufferer. But outside these pro- 
tected spheres the law does not yet attempt to guard 
the peace of mind, the feelings or the happiness of 
every one by giving recovery of damages for mental 
auguish produced by mere negligence. There is no 
right, capable of enforcement by process of law, to pos- 
sessor maintain without disturbance any particular 
condition of feeling. The law leaves feeling to be 
helped and vindicated by the tremendous force of sym- 
pathy. The temperaments of individuals are various 
and variable, and the imagination exerts a powerful 
and incalculable influence in injuries of this kind. 
There are many moral obligations too delicate and 
subtle to be enforced in the rude way of giving money 
compensation for their violation. Perhaps the feel- 
ings find as full protection as it is possible to give in 
moral law and a responsive public opinion. The civil 
law is a practical business system, dealing with what 
is tangible, and does not undertake to redress 
psychological injuries. The case of T'elegraph Co. v. 
Rogers, supra, suggests that the doctrine it opposes 
would open up a new field of litigation. This is wor- 
thy of remark. Except in Texas, suits like this have 
been frequent in the past. If their foundation princi- 
ple be sanctioned, they are likely to multiply indefi- 
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nitely. Nowhere can be found any satisfactory sug- 
gestion of a principle to restrain such suits within rea- 
sonable limits. How much mental suffering shall be 
necessary to constitute a cause of action? Let some of 
the courts favoring recovery measure out the quan- 
tity. If they are unable to do this, then on principle 
any mental suffering would be actionable, the degree 
of it merely determining the quantum of damages. 
The cases do suggest as arestriction that the plaintiff 
must be entitled to damages on some other ground, or 
to nominal damages at least; in other words, there 
must be an infraction of some legal right of the plain- 
tiff. Then the damages may be increased for the men- 
tal suffering. If the plaintiff must be entitled to sub- 
stantial damages on other grounds, then mental suf- 
fering alone is not a ground for damages, which is the 
very point contended for. Tospeak of the right to 
nominal damages as a condition for giving substantial 
damages is a palpable contradiction. To give nominal 
damages necessarily denies any further recovery. It 
is said there must be an infraction of some legal right 
attended with mental suffering, for this kind of dam- 
ages to be given. Jf this be true law, why is not the 
mental distress always an item to be allowed for in the 
damages? We have seen, that though allowed in some, 
it is in many cases excluded. Every man knows that 
the violation of any material right is necessarily 
productive of more or leas pain of mind. Then why 
not cumpensate it in every instance where a right has 
been violated? In no case whatever are damages re- 
coverable unless a legal duty has been broken. By the 
test proposed, it is first granted that mental suffering 
alone is notactionable; then a case arises in which 
there is no actual damage, unless mental suffering be 
such, when it is simply assumed that it is actual dam- 
age. ‘Throwing away the lame pretense of basing re- 
covery for mental suffering upon an otherwise harm- 
less transgression, and stripping it of all false form and 
confusing technicality, it is manifest that to allow such 
a recovery is, in real substance, an effort to protect 
feeling by legal remedy. If mental suffering be a self- 
sufficient element of damage, as in reason it must be 
to recover when no other damage is claimed, why is 
not the causing of mental suffering itself an infraction 
ofa legal right? Why should the Jaw of torts lag be- 
hind the law of damages? Can it do so ina sound sys- 
tem? 

Our Code, section 3067, declares: ‘‘ In some torts the 
entire injury is to the peace, happiness or feelings of 
the plaintiff. In such cases no measure of damages 
can be prescribed except the enlightened conscience of 
impartial jurors. The worldly circumstances of the 
parties, the amount of bad faith in the transaction, 
and all the attendant facts should be weighed.’ There 
is no further definition or description of the torts here 





referred to, by which any case may be recognized as of | 


this class. But it is manifest that the language quoted 


does not say or imply that injury to the peace, happi- | 
ness or feelings shall always be itself a tort, but rather | 


the reverse. 
designation is attempted of this class of torts, and in 
view of the general purpose of the Code, this section 
obviously does not mean to create new torts, or change 
the law of damages, but only to declare the pre-exist- 
ing law. See Kelly v. Railroad, 58 Ga. 107; Railroad 
Co. v. Homer, 73 id. 257; Railroad Co. v. Senn, id. 712; 
Coleman v. Allen, 79 id. 687; Cox v. Railroad Co., 87 id. 
747. No case has been found to give an authoritative 
construction to this section asa whole, nor is it nec- 
essary to do so now. It suffices for present purposes to 
say that it does not alter the prior law. 

It seems there is no public policy to be subserved by 
giving damages for mental suffering as a general rule, 
and the law does not allow it. But it is urged that the 
public occupation of telegraph companies creates be- 








In view of the fact that no description or | 








tween them and the public a special relation in which 
their responsibility is greater than that of other per- 
sons. So much of their business and profit is derived 
from the acceptance of messages involving feelings 
ouly, that at first view it would seem legitimate and 
salutary to require them to answer in damages for any 
dereliction of duty in this important part of their ac- 
tivity. The argument is that in the exercise of a pub- 
lic employment they undertake for hire to serve the 
feclings of their customers, and therefore ought to pay 
for negligent non-performance or misperformance of 
this peculiar function. This reasoning is unanswer- 
able in so far as it proves aright of action to arise out 
of the breach of duty. But how about damages and 
the measure of damages? It can scarcely be that a 
new and exceptionable principle of damages emerges, 
ex proprio vigore, from unknown recesses of the law 
when occasion seems to require it, or that the court 
can do more than adopt and apply principles already 
existing when novel transactions, such as those which 
make up the business of telegraphy, become the sub- 
jects of adjudication. Precedents must be followed, 
else the Jaw will become a wandering, uncertain thing. 
If our understanding of the law as hitherto expounded 
by its accredited oracles be correct, it would be a judi- 
cial innovation to require feelings which had, even un- 
der contract or public duty, the right to expect help, to 
be solaced with damages for the disappointment, how- 
ever severe, at losing the promised benefit. If the sub- 
ject needs new law, the law-making powers might cre- 
ate it, but we decline to usurp their prerogative. In 
fact the Legislature apparently has thought that nomi- 
nal liability is not adequate to enforce the good policy 
of stimulating diligence in the carriage of non-benefi- 
cial messages, including those which affect the strong- 
est feelings of humanity. It was, of course, a matter 
of general knowledge that many dispatches which the 
company is paid to carry, if not carried with due dili- 
zence, would entail no pecuniary loss upon sender or 
sendee, and therefore the company would be sub- 
jected to mere nominal liability. The Legislature rec- 
ognized this as a subject for legislation, and passed the 
act of 1887, providing a penalty in case any message is 
not duly transmitted and delivered. This act gives a con- 
veutional redress of some money value, and is perhaps 
the best remedy that could be devised. It provides a 
penalty for punishment of the wrong-doer. Of course 
it does not affect to any extent the pre-existing law of 
damages, and cannot be construed us superseding or 
modifying any right of recovery existing independ- 
ently of its provisions. Couch v. Steel. 3 El. & Bl. 402; 
Acts 1887, p. 111; T'e/egraph Co. v. Taylor, 84 Ga. 408. 

If the remedy in terms were exclusive of all others, 
or ifdamages could be predicated on this statute which 
were not recoverable before, this whole discussion 
might have been superfluous. The record shows that 
the plaintiff recovered the penalty imposed by the stat- 
ute, and that is all the redress to which he is entitled. 
Perhaps the safest expedient fora case of this kind, 
which involves a public policy, is to fix an arbitrary 
sum to be recovered by the injured person, and this 
the Legislature has done. See Russell v. Telegraph Co., 
3 Dak. 315. 

There was no error in sustaining the demurrer to so 
much of the plaintiff's petition as sought recovery sim- 
ply for pain and anguish of mind. 

Judgment affirmed. 
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NEW YORK COURT OF APPEALS AB- 
STRACTS. 





ASSOCIATIONS—TRUSTS—TRANSFER OF CERTIFICATES 
—EQUITABLE RELIEF.—(1) The certificates issued by the 
trustees of the Standard Oil Trust Association to the 
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associates recite that the persons to whom they were 
issued are entitled to a given number of shares in the 
equity of the property held by the trustees, transferable 
only on the books of the trustees on surrender of the 
certificate, and provide that they are issued on condi- 
tion that the holder or any transferree shall be subject 
to all provisions of the agreement creating the trust, 
and of the by-laws thereof. By the provisions of the 
agreement of association the beneficiaries under the 
trust are the persons to whom the certificates were is- 
sued and the transferees thereof. Held, that one to 
whom a certificate had been sold and transferred by 
indorsement of the seller, with power of attorney to 
have it transferred, in accordance with the regulations 
of the trust, and on the conditions of the certificate, 
was not obliged as a condition of transfer to show that 
there was nothing in the agreement negativing the ap- 
parent right thereto. (2) It not appearing that any 
discretion was given by the articles of association of 
the trust to itstrustees to refuse transfer on the books, 
equity will not refuse its aid to a bona fide purchaser 
ofa certificate prosecuting an action solely for his own 
benefit, though he bea business rival of, and therefore 
hostile to, the trust, his motive not being a subject of 
inquiry. Second Division, Oct. 1, 1892. Rice v. 
Rockefeller. Opinion by Bradley, J. 9 N. Y. Supp. 
866, reversed. 

CONTRACTS — CONDITION PRECEDENT. — Plaintiff 
leased defendants a street railroad and a franchise for 
the extension of the road, agreeing to obtain all con- 
sents necessary for the construction without hindrance 
of such extension by defendants, in consideration of 
which defendants agreed to pay a proportion of the re- 
ceipts, and after a certain date, which was also named 
as the time when all the consents were to be obtained 
for constructing the extension, a certain guaranteed 
rent. Held, that the obtaining of such consents was a 
condition precedent to the liability of defendants to 
pay the guaranteed rent. Second Division, Oct. 1, 1892. 
Atluntic Ave. R. Co. v. Johnson. Opinion by Landon, 
J. 11N. Y. Supp. 106, affirmed. 


CORPORATIONS — CONTRACTS WITH TRUSTEES — 
RIGHTS OF SUBSEQUENT STOCKHOLDERS—DISCONTINU- 
ING BUSINESS.—(1) The action of the trustees of a cor- 
poration, who were its only stockholders, and the only 
persons interested therein, in selling to themselves in 
good faith property of the corporation, cannot be com- 
plained of by one who subsequently purchases stock 
with fullinformation. (2) It being for the best inter- 
ests of a corporation that it discontinue business, it 
may do so and mortgage its property to stockholders, 
to secure advances made by them. Second Division, 
Oct. 1, 1892. Skinner v. Smith. Opinion by Follett, C. 
J. 10 N. Y. Supp. 81, affirmed. 


EASEMENTS—NON-USER—INTENTION TO ABANDON— 
EVIDENCE—OBSTRUCTION OF ALLEY—ESTOPPEL.—(1) 
An easement acquired by grant cannot be lost by mere 
non-user, though it may be by non-user coupled with 
an intention of abandonment. In Washburn on Ease- 
ments (4th ed., p. 707) it is said that the question of 
abandonment is one of intention, but that time is not 
a necessary element therein. ‘A cesser to use, accom- 
panied by an act clearly indicating an intention to 
abandon the right, would have the same effect as a re- 
lease without reference totime.’’ And this proposi- 
tion is fully sustained by authority. Pope v. Dever- 
eux, 5 Gray, 409; Reg. v. Chorley, 12 Q. B.519; Moore 
vy. Rawson, 3 Barn. & C. 322; Dyer v. Sanford, 9 Mete. 
(Mass.) 395; Veghte v. Water Power Co., 19 N. J. Eq. 
143; Crain v. Fox, 16 Barb. 184; Cartwright v. Maples- 
den, 53 N. Y. 622. Snell v. Levitt, 110 id. 595, is not 


therefore an authority for the proposition that an ease- 
ment created by grant can be extinguished by non- 
user. Under the rule of that case an intention to 


abandon must exist in connection with and as a cause 
of non-user. The case is distinguishable from the one 
before us in that there was evidence of an uneguivocal 
act releasing the easement. (2) The erection of a house 
and fence along the full length of a lot without any 
opening into the alley, and the non-payment by the 
life tenant of the taxes and repairs necessary to keep 
up the alley, do not, in the absence of a refusal by the 
remaindermen to pay, show an intention on their part 
to abandon the easement in the alley. (3) Mere knowl- 
edge on the part of the life tenant of the erection of a 
building across the alley, and failure to object, do not 
create an estoppel against the remaindermen and in 
favor of the persons erecting the building, who by their 
own title to adjacent property had information that 
the alley was appropriated to the use of all the adja- 
cent owners. Second Division, Oct. 1, 1892. Welsh v. 
Tuylor. Opinion by Brown, J. 


EsTATES—DECLARATION OF TRUST—APPEAL FROM 
REFEREE.—(1) A grantee executed a declaration of 
trust, reciting that the trust was for the benefit of the 
grantor’s widow and two children; that the trustee 
might terminate the trust at any time, and that when 
the youngest child became twenty-one years old it 
should terminate, in either of which events the estate 
should be couveyed to the children, subject to their 
mother’s dower rights, and that ‘‘ in case of the death 
of both of said children before the age of maturity, 
then Iam to convey all and every part of said prop- 
erty then remaining unsold, and to pay overall income 
and proceeds of sales in my hands”’ to the grantor’s 
widow ‘for her sole and separate use and benefit for- 
ever.’ Held, that the widow took a future estate in 
fee contingent on her surviving the children before 
they became twenty-one years old, and on her death 
during the infancy of the children no estate in the 
trust property descended from her to them, which their 
maternal relatives would inherit from them in prefer- 
ence to their paternal relatives in the samedegree. 10 
N. Y. Supp. 77, affirmed. (2) Where an appeal to the 
General Term is taken from an interlocutory judg- 
ment entered on the report of a referee, and a motion 
is made fora new trial, an order reversing the judg- 
ment and granting a new trial is not subject to objec- 
tion on the ground that no appeal lies from an inter- 
locutory judgment onareferee’s report, since granting 
a new trial, after such interlocutory judgment, which 
is authorized by the Code of Civil Procedure, section 
1001, sets the judgment aside. Second Division, Oct. 
1, 1892. Knowlton vy. Atkins. Opinion by Brad- 
ley, J. 


FRAUD—CONVEYANCES—RIGHTS OF CREDITORS.— 
One to whom certificates of stock are transferred with- 
out consideration, and in fraud of creditors, and who 
pays aloan for which they were previously pledged, is 
liable to the creditors of his assignor, not for the total 
value of the stock, but only for the amount by which 
its value at the time of transfer exceeded the amount 
of the loan. This question was carefully considered 
and passed on in Loos v. Wilkinson, 113 N. Y. 485, the 
court saying: ‘‘Shall heacconnt to the creditors for 
more rents than they could have received if they had 
had possession of the realestate? * * * When the 
creditors of the grantor come into a court of equity 
seeking to compel him to account for rents and profits 
the accounting must be on equitable principles, and 
when he has been compelled to surrender the property 
conveyed to him, and to account for all the profits he 
has made, or could have made, or ought to have 
made therefrom, the ends of justice have been come. 
pletely and exactly attained.’’ In the same case the 
fraudulent grantee was allowed for taxes paid, the 
court saying: ‘‘They were imposed by supreme au- 





thority for the benefit of the public, and were inevit- 
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able. Ifthe creditors had taken the property at the 
time John Wilkinson took it, they would have been 
obliged to pay them. By the payment he did them no 
wrong, and caused them no prejudice. Why should 
he not be allowed them? Upon what principle of 
equity, or upon what ground of reason or public policy 
or justice, can he be compelled to allow for the gross 
rents without any deduction whatever for the taxes 
which he was obliged to pay?’’ The principle under- 
lying the decision in Loos v. Wilkinson is exactly ap- 
plicable and decisive here. In the language of Judge 
Earl, in Loos v. Wilkinson, this ‘‘ would be spoliation, 
not justice or equity.” The authorities so carefully 
selected and skillfully presented by the counsel for 
the appellant we do not regard as conflicting with the 
views so far expressed. In Smith v. White (Sup.), 7 
N. Y. Supp. 373, a general assignment was declared 
fraudulent, and on the accounting the assignee, be- 
cause of his being a party to the fraud vitiating the as- 
signment, was not allowed moneys disbursed in the 
payment of preferences, as provided by the assign- 
ment. In Wood vy. Hunt, 38 Barb. 302, the fraudulent 
grantee, subsequent to the conveyance to him, volun- 
tarily paid the demands which certain creditors of the 
grantor had against him, and inthe judgment declar- 
ing the deed fraudulent and void, reimbursement for 
such sums was refused him. In Bank v. Warner, 12 
Hun, 306, the fraudulent grantee had assumed the pay- 
ment of certain debts which the grantor undertook to 
charge on the real estate by the instrument of convey- 
nance, the deed was adjudged void and allowance for 
the obligations assumed denied. In Davis v. Leopold, 
87 N. Y. 622, the fraudulent grantee assumed the pay- 
ment of a pre-existing mortgage, and on review of the 
judgment setting aside the deed this court said: “If 
it was true under the findings that Mrs. Leopold was 
entitled to protection for the sum paid or the liability 
assumed, it would indeed be necessary to state the 
amount. But she was a guilty participant in the 
fraud, and not to be cared for.” It does not appear 
from the report of the case however that the grantee 
had paid the mortgagee, or that it did not still con- 
tinue to be a lien on the premises. The answer denied 
fraud and alleged a consideration. Itaverred that the 
conveyance was in payment and satisfaction of a debt 
due from the husband, and her agreement to pay cer- 
tain mortgages and incumbrances upon the property. 
Whatever she had agreed to pay for the property, 
whether in money or by way of assuming the payment 
of valid incumbrances, formed a part of the fraudulent 
transaction, and in an action to set aside the convey- 
ance the court would leave the parties in the position 
in which they placed themselves. If the mortgage still 
continued in force, as we may assume it did, the judg- 
ment setting aside the conveyance Gid not affect its va- 
lidity, nor the right of the mortgagee to enforce its col- 
lection out of the property. The assumption of its 
payment by the fraudulent grantee was a burden as- 
sumed in her own wrong, the consequences of which 
the court would not attempt to shield her from. A 
very different question would have been presented had 
the plaintiffs demanded judgment that she be decreed 
to pay the mortgage, or had the property been previ- 
ously sold, that judgmeut be awarded against her for 
the full value of the premises, and without deducting 
therefrom the amount secured by the mortgage. In 
Borland v. Walker, 7 Ala. 269, the grantee agreed to 
pay certain specified but unsecured debts of the 
grantor, and to pay the balance of the purchase-price 
in installments. The conveyance was set aside and the 
grantee refused indemnity forthe sums expended. It 
will be observed that in the cases cited, with the excep- 
tion of Davis v. Leopold, to which we have sutfliciently 
alluded, the question was whether a fraudulent gran- 
tee could be reimbursed for moneys paid or agreed to 





be paid asa part of the fraudulent transaction. To 
that question but one answer is ever given. The equity 
of the creditors extends tothe full value of the debt- 
or’s interest in the property at the time of the fraudu- 
lent conveyance, and the fraudulent grantee cannot 
be allowed to cut down or interfere with the interest 
to which such equity attaches. But quite a different 
question is presented where, as here, the creditors un- 
dertake to compel the fraudulent grantee or transferee 
to respond tothem for an interest in property which 
he did not seek to get, and which his grantor or vendor 
did not have to convey or transfer to him. In such a 
case the plaintiffs are without any equity on which to 
base a right of recovery. The trial court found that 
on the day of the transfer the securities were worth 
$500 more than the defendant subsequently realized 
for them, but a recovery was only allowed for the sum 
received. Wethink the judgment should have been 
for their value. The defendant wrongfully acquired 
title to the securities, and if he parted with them for 
less than they were worth the loss should fall on him, 
The judgment should be modified accordingly, and as 
modified affirmed, with costs to the appeliant. Second 
Division, Oct. 1, 1892. Hamilton Nat. Bank of Boston 
v. Halstead. Opinion by Parker, J. Bradley, Vann, 
Haight and Brown, JJ., concur. Landon, J., dissents 
from the judgment because it does not provide for the 
recovery of the preferred indebtedness paid to the de- 
fendant. Follett, C.J., dissents. 9 N.Y. Supp. 852, 
affirmed. 


LIBEL— MALICE — INSTRUCTIONS — REVIEW ON AP- 
PEAL.—(1) In an action for libel published in a certain 
paper there was a general denial in the answer, and 
plaintiff gave evidence which he claimed tended to 
prove that the paper was published by defendant. At 
the ciose of plaintiff's case the record stated that de- 
fendant made ‘‘a formal motion to dismiss,” and after 
ull the evidence was in he ‘‘ moved to dismiss the com- 
plaint on the whole proof.’* Held, that an exception 
tothe denial of his motion did not present for re- 
view the question whether there was proof of publica- 
tion by defendant, as the objection should have been 
pointed out. (2) In anaction for libel, where defend - 
ant has pleaded the truth of the publication in justifi- 
cation, and does not request an instruction that the 
jury may consider whether the justification was 
pleaded in good faith, and not wantonly, it is not error 
for the court to charge that they may consider the plea 
of justification as evidence of malice to enhance the 
damages. Theserulings are sustained by Holmes v. 
Jones, 121 N. Y. 462; Cruikshank v. Gordon, 118 id. 
178; Bergmann y. Jones, 94 id. 52; Samuels v. Associ- 
ation, 75 id. 604; 9 Hun, 294; Diston v. Rose, 69 N. Y. 
123. The appellant cites Cruikshank v. Gordon as au- 
thority for the proposition that the jury cannot infer 
malice from the interposition in good faith of a justi- 
fication of a libel, and an honest endeavor on the trial 
to establish its truth. In that case the court charged, 
in relation to justification of the libel, that defendant 
had a right to plead that issue, and if it was inserted 
in good faith the damages would not be enhanced if 
they failed to prove it to the satisfaction of the jury. 
And it was submitted to the jury to find whether it 
was pleaded wantonly and without cause, with the in- 
struction that, if it was, they could consider that an 
aggravation of damages. That charge was sustained in 
this court. But in this case no request was made to 
instruct the jury to consider asa fact that the justifi- 
cation was pleaded in good faith, and not wantonly, 
and the court could not hold as a matter of law that 
the answer could not be considered to enhance dam- 
ages. Second Division, Oct. 1, 1892. Marz v. Press 
Pub. Co. Opinion by Brown, J. 12 N.Y. Supp. 162, 
affirmed. 
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MASTER AND SERVANT—ASSAULT ON SEAMAN BY 
CAPTAIN—LIABILITY OF VESSEL OWNERS.—-The owners 
of a vessel are not liable, even under the maritime law, 
fora willfuland malicious assault by the captain of 
the vessel on a seaman who refuses to obey a command 
on the plea of sickness. I concede fally that we should, 
in determining this question, be guided by the princi- 
ples of the maritime law. The plaintiff's employment 
was of course a maritime contract. It is matter of fa- 
miliar knowledge that about the mariner the mari- 
time law throws a protection greater than is extended 
by the general rules of the common law to him who is 
employed in a service upon the land. This distinetion 
arises very naturally from the difference in the nature 
of amariner’s life and employment, which subject him 
to hazards and hardships, and tend to make him heed- 
less in character. So the maritime law is peculiarly 
solicitous of his rights, and watches over his more un- 
protected condition. Thus for instance it is strict in 
requiring shipping articles, and liberal in interpreting 
them for the seaman’s interests, in the presence of un- 
fair or inadequate provisions. It obliges the owner to 
provide a seaworthy vessel. It requires that the ves- 
sel shall be provided with proper appliances for the 
seaman’s safety, and with adequate and proper food 
for his sustenance, and it imposes the duty of provid- 


ing for his medical care and attendance in case of sick. | 


ness or wounds. From the seaman a faithful and 


strict performance of his duties is required, and be- | 
cause of the responsibility devolving upon the master | 
by his captain as something within any intended au- 


of the vessel for the successful conduct of the voyage, 


considerable latitude in disciplinary powers is allowed | 


to him, though no cruel or excessive punishment is 
sanctioned. 
in performing those duties toward him which the law 


exacts from the owners of the vessel, the captain for | 


such purposes represents them, and a neglect of his in 


such respects is visited upon the owners. This liability | 


follows from the situation of the parties. The owners 


are not in charge of the vessel. 


carry out their assumed or implied obligations to the 


members of the ship’s company as to perform the un- | 
dertaking of conducting the craft successfully upon | 
The delegation of powers tothe master of | 


its voyage. 
the vessel comprehends their exercise in all such ways 
as the safety of the vessel and the welfare of its com- 
pany render needful or expedient. While in those re- 
spects which demand of the owners the rendition of 
certain duties toward the crew the master of the ves- 
sel must and does represent them, and by his failure or 
neglect will entail consequences upon them for the 
breach of the obligation, he is, notwithstanding his 
representative and superior position, but a servant em- 
ployed with the others of the ship’s company upon the 
vessel in the service of its owners. The scope of the 
service varies as the position of the individuals em- 


ployed differs, but relatively to the general undertak- | 


ing they are fellow servants engaged in one common 
employment. In Scarff v. Metcalf, 107 N. Y. 211, which 
was an action by a mate against the owners of a vessel 
to recover damages for negligence in omitting to pro- 
vide him with adequate medical attendance and care, 
the plaintiffs recovery was sustained in this court 
upon the ground that there had been a neglect of duty 
imposed by the maritime law. Such a duty has always 
been recognized, and was prescribed in the laws of 
Oleron and Wisbury. What that case decided with re- 
spect to the liability of the owners of a vessel to a sea- 
man fora neglect of the captain was that it existed 
whenever his neglect concerned something as to which 
aduty rested upon the owners under the principles of 
the maritime law, which by force of the situation 
could only be discharged through the agency of the 
vessel’s master. Its effect isto hold that in matters 





| case. 
| an authority. 


In rendering to the seaman that care and | 
| believe that by no extension of the principles of the 


They remain upon the | 
land and employ a master for the vessel, as well to | 





relating to the owners’ duty to the seamen, which the 
captain must perform, his neglect could not be re- 
garded as merely that of a fellow servant, but as the 
neglect of he owners. Cases which relate tothe rights 
of passengers or third persons I do not consider as 
precedents, and several of that nature have been re- 
ferredto. In the one class of cases the passenger’s 
contract for transportation entitles him to protection 
against the negligence or the assaults of the employees 
ofthe carrier. In the other class strangers have the 
right to hold the owners liable for the consequences of 
a willful act of the captain, performed while engaged 
in the prosecution or execution of the owner's Susi- 
ness. The cases of Hunt v. Colburn, 1 Spr. 215, and 
Luscom v. Osgood, id. 82, related, as to the first, to the 
wrongful dismissal of an officer, and the second to the 
right to compensation for a minor’s services, and I 
cannot see in them precedents for the decision of this 
Nor is the case of Sherwood v. Hall, 3Sum. 127, 
The agency of the captain for the own- 
ers would include ali those acts which are fairly em- 
braced within the scope of bis appointment, and which 
would bein the line of his duty; but when he injures 


| . . 
his men by misconduct or assault, that would seem to 


be as much one of the risks which they assumed in en- 
tering the employment upon the vessel as it would be 
one in the case of an employment in a concern upon 
the land, where the control and superintendence had 
been committed by the proprietor toa manager. It is 
impossible to regard a wanton assault upon a seaman 


thority, or within the scope of bis employment. He 
outruns his authority, and commits an act which the 
owners will not be presumed to have assented to. I 


law of master and servant, the general source of the 
law of principal and agent, could the blame be im- 
puted to the owners of the vessel. It should at least 
appear that the act of the captain was required by the 
pressing emergencies of the occasion, and not that he 
had indulged his passions by a vindictive treatment of 
the seamen. In Dias v. The Privateer Revenge, 3 
Wash. C. C. 262, and Ralston v. The State Rights, 
Crabbe, 22, the distinction is recognized between the 
acts of a master of a vessel, done while engaged in the 
course of his duty in the prosecution of the owners’ 
business, and those wholly outside of the scope of his 
employment. In the one case the illustration was of a 
piratical seizure, and in the other it was of the com- 
mission of a crime by the captain, neither of which 
acts can be imputed to kis owners, or be intended to 
come within the employment or authority committed 
tohim. In Wilson v. Rankin, 6 Best. & S. 208, which 
Was an action to recover insurance moneys, the ques- 
tion turned upon whether the authority of the master 
of a vessel was of such a general nature as to subject 
the owners to the consequences of his having stowed 
the cargo in violation of the statute. Judgment was 
rendered for plaintiff, and Cockburn, C. J., in deliver- 
ing the opinion of the court, used language quite ap- 
plicable here. He said that ‘it is a well-established 
distinction that, while a man is civilly responsible for 
the acts of his agent, when acting within the estab- 
lished limits of his authority, he will not be criminally 
responsible for such acts, unless express authority be 
shown or the authority is necessarily to be implied from 
the nature of the employment, as in the case of a book 
seller held liable for the sale by his shopman of a li- 
bellous publication. Under ordinary circumstances the 
authority of the agent is limited to that which is lawful. 
Tf in seeking to carry out the purpose of his employ- 
ment he oversteps the law, he outruns his authority, 
and his principal will not be bound by what he does.” 
And again he said that ‘‘no authority can be implied 
in the master, in the discharge of his duty, to do that 
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which with reference to this part of his duty was a vio- 
lation of the law.’’ What was the act here complained 
of if not a willful and unjustifiable assault? [t was not 
disciplinary, for the idea of discipline does not suggest 
a@ personal attack with blows and kicks, and incompe- 
tency orinability do not justify punishment. Payne 
v. Allen, 1 Spr. 304. It was certainly within the cate- 
gory of those offenses for which the United States 
statutes have prescribed the punishment of fine and 
imprisonment. Rev. Stat. U. S., $5347. It was of a 
criminal nature, and hence not intended by the law to 
be within the scope of the employment of the captain, 
nor within the authority committed tohim. Conced- 
ing all that we should to the force of the established 
principles of maritime law, in determining the ques- 
tion of liability here we cannot say that the general 
rule at common law is interfere 1 with in its appli- 
cation to thecase, or that those principles of the mari- 
time law establish any different rule. There is no ques- 
tion but that the powers of a captain of a vessel are very 
extensive by virtue of his peculiar position. His great 
respousibilities and the general interests of commerce 
invest him with much discretionary power. His is the 
agency to which the law looks for the fulfillment of 
the obligations resting upon the vessel's owners, and 
for his shortcomings and wrongdoings, when occur- 
ring in the performance of his duty, or in the scope of 
his employment, those owners must be liable. The 
more extensive powers and wider control exercised by 
the captain enlarge the field of service, and necessarily 
heighten the responsibility of the owners to passengers, 
servants or strangers, but after all that can be said, 
where is the warrant for holding them liable for the 
consequences of acts which are in utter departure from 
the execution of aduty? He has absolute command 
over the seamen in matters pertaining to their duties, 
but his command does not extend over their persons 
beyond the infliction of usual and necessary punish- 
ment in cases of disobedience or infraction of rules. 
We are then brought to the consideration of the rule 
of liability which would be applied to this case under 
the law as settled by this court, and there we will find 
the rule is not respondeat superior. We find that for 
an injury resulting to an employee from the willful 
neglect or tortious act of another who is engaged ina 
common employment with him the master is not lia- 
ble at the suit of the injured employee. He has per- 
formed his duty when he has furnished % those who 
are employed by him a reasonably safe place, applian- 
ces adequate to the purposes of the employment, and 
when he has appointed as fellow servants in the under- 
taking proper persons competent for their positions. 
After that for what may happen from the risks of the 
einployment or from the negligence and torts of fellow 
servants, he will not be responsible. Keegan v. Rail- 
road Co., 8 N. Y.175. The proposition that the mas- 
ter of a vessel is not a fellow servant of the seamen is 
predicated upon the difference in their grades, and it 
has received the support of a decision in the United 
States Supreme Court in the case of Railway Co. v. 
Ross, 112 U. 8. 377, upon which case subsequent decis- 
ionsin the Federal courts have been based, which are 
referred to in the respondent's brief. The opinions in 
The Titan, 23 Fed. Rep. 413; The Sachem, 42 id. 66, and 
The A. Heaton, 43 id. 593, which are referred to by the 
respondent, were expressly rested upon the Ross Case. 
Spencer v. Kelley, 32 Fed. Rep. 838, which seems to 
give some support to the respondent's contention, was 
at nisi prius. The trial judge’s remarks in his charge 
if susceptible of the meaning attached to them, have 
no support unless inthe Ross Case. He certainly re- 
fers to no authority. The Ross Case was decided by a 
mere majority of the justices, and is of questionable 
authority. It is without weight in this State, and 


has been distinctly disapproved in Loughlin v. State, 














105 N. Y. 159. That case, and many prior decisions of 
this court, to some of which Judge Andrews refers, 
have settled the rule that the liability of the master 
for a servant’s injury, received while in his emplor- 
ment from the act of another servant, does not depend 
upon the grade or rank of the offending or negligent 
servant. The liability of the master to his servant in 
such cases does not depend upon the doctrine of re- 
spondeut superior. That doctrine has no application, 
and if aservant, under guise of exercising the author- 
ity conferred upon him, willfully and maliciously does 
an injury to another servant, the servant's master is 
not liable. As to such a matter the relation of master 
and servant affords no ground for an action. Sher- 
man v. Railroad Co., 17 N. Y. 153; Hofnagle v. Rail- 
road Co., 55 id. 610; Malone v. Hathaway, 64 id. 5; 
Crispin v. Babbitt, 81 id.516; Loughlin v. State, supra, 
In every case it is the character of the act which causes 
the injury to a fellow servant that determines the 
question of the master’s liability, and the dividing line 
may be found in the willfulness or in the neglect 
which caused it. It was said in Wright v. Wilcox, 19 
Wend. 345, that the master is not accountable for every 
mischievous act of the servant which he is enabled to 
commit in consequence of the general relation, and 
Lord Kenyon remarked in McManus v. Crickett, 1 
Kast, 106: ‘ When aservant quits sight of the object 
for which he is employed, and without having in view 
his master’s orders, pursues that which his own malice 
suggests, he no longer acts in pursuance of the author- 
ity given him.’’ ‘The law may be regarded as settled 
in the English courts for a number of years that the 
master is not liable toa servant for an injury occa- 
sioned by the negligence of a fellow servant, although 
he be a vice-principal or the manager of the concern. 
Priestly v. Fowler, 3 Mees. & W.1; Wilson v. Merry, 
L. R., 1 H. L. Se. 326; Howells v. Landore Street (o., 
L. R., 10 Q. B. 62. In Hedley v. Steamship Co. (1892), 
Q. B. 58, that court decided, reversing a judgment re- 
covered below, that ship-owners were not liable in 
damages for the death of one of the crew of a steam- 
ship, occurring by reason of the captain's negligence, 
in a matter pertaining to the care of the ship. It was 
there held that the captain and men were fellow ser- 
vants, engaged in a common employment, and for the 
injury resulting to the one from the negligence of the 
other their master was not liable. Reference was 
made in the opinions to the case of Ramsay v. Quinn, 
8 Ir. R. C. L. 322, where a contrary view was taken by 
the Irish Court of Common Pleas as to the liability of 
the ship-owners, and as to the relations of the captain 
and seamen, and the Court of Appeal refused to ac- 
cept or to agree with that decision as authority. Kay, 
L. J., in his opinion in the case, said, in referring to 
Wilson v. Merry, supra, which was a case where a 
miner was killed through an explosion caused by the 
negligence of a manager of the mine: “I see no dif- 
ference between that case and the case of a captain of 
a ship and one of the crew.’’ I think there is no reason 
for applying ang different rule of law in this case from 
that recognized in our own and inthe English courts. 
However great may be the powers of a captain of a 
vessel, and however absolute his control, these con- 
siderations do not furnish a reason for holding his 
owners responsible for his malicious conduct toward 
the otherseamen. They are all working together in 
the same undertaking, and are in a common service, 
and his misconduct is one of the risks the seaman as- 
sumes. Iam not satisfied that there is any principle 
of the law which intends, or that any consideration of 
public policy demands, that the owners shall come un- 
der any obligation to indemnify a member of the ship’s 
company against the negligence or tortious acts of the 
captain. I deem it too somewhat significant that no 
case isreferred to in the admiralty or United States 
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Circuit Court Reports, prior to tbe decision in the Ross 
Case, supra, where the owners of a vessel have been 
sued for the captain’s tortious acts, and my own ex- 
amination has revealed none, though I find many cases 
where the captain has been sued for damages. Forin- 
stance, in Thomas v. Lane, 2 Sum. 1 (decided in 1834), 
the captain was sued and held as jointly liable with a 
mate for the mate’s tort. In Forbes v. Parsons, Crabbe, 
283 (decided in 1839), in Fuller v. Colby, 3 Woodb. & 
M. 1 (decided in 1846), in Jordan v. Williams, 1 Curt. 
69 (decided in 1851), und in Payne v. Allen, 1 Spr. 304 
(decided in 1855), the libels were against the captain 
for personal wrongs from his acts of violence and ill- 
usage. Iam quite unable to perceive any reason for 
holding the owners of this vessel responsible for the 
mere passionate and vindictive act of their captain. 
Oct. 4, 1892. Gabrielson v. Waydell. Opinion by Gray, 
J. Maynard, Finch and O’Brien, JJ., dissenting. 14 
N. Y. Supp. 125, and 15 id. 976, reversed. 


MorRTGAGE—BY SURVIVING PARTNER WITH CONSENT 
OF EXECUTORS—PRIORITY OF LIENS.—(1) Testator and 
H., partners, agreed in writing that, in case of either’s 
death, the business should be continued by the sur- 
vivor for five years, the estate of the deceased partner 
to share in the profits and losses as decedent would 
have shared had he lived. Afterward, by will, he gave 
his estate to his executors in trust for his children, 
without mentioning the firm business, with power to 
continue any existinginvestments. Held, that though 
the partnership ended with testator’s death, the exec- 
utors had aright to acquiesce in the continuation of 
the firm business by H., as survivor, for five years, and 
therefore a mortgage given by H., as survivor, within 
that time, on the firm real estate, to secure a loan 
made to him for use in the firm business, to which 
loun and mortgage the executors consented, was a lien 
on the property superior to the lien in favor of testa- 
tor’s estate. (2) In such case the mortgage debt should 
be satisfied from the mortgaged firm property before 
subjecting the individual property of H., on which he 
gave a mortgage at the same time. Second Division, 
Oct. 1, 1892. Bell v. Skellen. Opinion by Landon, J. 
4N. Y. Supp. 825, affirmed. 


STATE—CLAIMS AGAINST—DAM—OVERFLOW—FIND- 
INGS—APPEAL.—(1) Under the Laws of 1885, chapter 
345, authorizing the board of claims to hear and de- 
termine the claims for damages of persons owning land 
bordering on Seneca lake, occasioned by reason of the 
overflow of water caused by the State dam at Water- 
loo, and other prior legislation, the effect of which is, 
while providing for the maintenance of the said dam 
and uther improvements, not to raise the natural level 
of the water, the question of allowance of such claims 
must be determined with reference solely to the 
natural Jevel, and not with reference to whether it 
would be lower than it is if the dam were not there, 
orif the improvements in deepening and widening 
were considered. (2) A finding of fact by the board of 
claims, based on a conflict of evidence, or on any evi- 
dence, is not subject to review on appeal under Laws 
of 1883, chapter 205, sections 10, 11, as amended by Laws 
of 1884, chapter 60, sections 6,7, and Laws of 1887, chap- 
ter 507, section 1, which extend only to questions of 
law arising on the hearing of a claim, or the excess or 
insufficieney of an award, and which declare the prac- 
tice, as nearly as may be, like that prevailing on ap- 
peals from courts of record. Second Division, Oct. 1, 
1892. Bower v. State. Opinion per Curiam. 


WATER AND WATER COURSES—RIGHT OF STATE TO 
EXCAVATE CHANNEL—ADVERSE USER—TRESPASS—AP- 
PEAL FROM BOARD OF CLAIMS.—(1) A right acquired 
by the State through adverse user, to divert water 
froma river into a stream flowing through plaintiff's 
land, gives the State no title by adverse possession to 





land under the stream, and hence no right to broaden 
and deepen its bed. (2) Where the entry of the State 
on land for excavation is wrongful, the State is liable 
forall trespasses while excavating committed by the 
contractor, with the acquiescence of the agent of the 
State. (3) In an appeal from an award or order of the 
board of claims, it is unnecessary to serve and file ex- 
ceptions if the questions desired to be raised are speci- 
fied in the notice of appeal. Second Division, Oct. 1, 
1892. Colman v. State. Opinion by Follett, C. J. 


—__>—__—_— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


ASSAULT AND BATTERY—ACTION FOR DAMAGES.—If 
two persons engage voluntarily in a fight, either can 
maintain an action against the other to recover dam- 
ages for the injuries he may receive. It is familiar 
law that each may be punished criminally, and it 
seems to be equally well settled that by the rules of 
the common law, each may have an action against the 
other,and recover full damages for all the injuries he 
received. The fact that the fight was voluntary is ad- 
missible in evidence, as are many other facts, to keep 
down the amount of the punitive damages, but not to 
reduce the actual damages. In Boulter v. Clark, cited 
in Buller Nisi Prius, 16, the court held that the fight- 
ing being unlawful, the consent of the plaintiff to fight, 
if proved, would be no bar to his action,and that he 
was entitled toa verdict for the injury done him. In 
Matthew v. Ollerton, Comb. 218, the court held, that 
“if aman license anotherto beat him, such license is 
void, because it is against the peace.’’ In Stout v. 
Wren, 1 Hawks, 420, the court held that where two 
fight by consent, the one who is beaten may recover 
damages, for fighting being an unlawful act, the con- 
sent is void. In that case the plaintiff and the defend- 
ant quarrelled, and agreed to fight, the defendant ask- 
ing the plaintiff ifhe would clear him of the law, and 
the latter answering * Yes.’’ Mr. Justice Hall thought 
that, upon principle, the maxim, volenti non fit injuria, 
ought to apply; but conceded that the law seemed to 
be the other way, and acquiesced in the opinion of 
Chief Justice Taylor that the action was maintainable. 
In Dole v. Erskine, 35 N. H.503, the court held that a 
recovery may be had in cross actions for the same af- 
fray—by the party assailed for the assault first com- 
mitted on him, and by the assailant for the excess of 
force beyond what was necessary for self-defense. In 
Adams v. Waggoner, 33 Ind. 531, the jury were in- 
structed that if they should find from the evidence that 
the plaintiff and the defendant fought by agreement or 
by mutual consent, such agreement would be no bar to 
the plaintiff's recovery of damages, but might be con- 
sidered in mitigation of damages, but not to the ex- 
tent of preventing the plaintiff's recovery of such dam- 
ages as he actually sustained by the acts of the defend- 
ant, and the law court sustained the instruction. The 
same doctrine is held in Logan v. Austin, 1 Stew. 
(Ala.), 476; Bell v. Hansley, 3 Jones N. C. 131, and 
Com. v. Collberg, 119 Mass. 350. In Shay v. Thomp- 
son, 59 Wis. 540, the plaintiff and defendant were 
neighbors, quarrelled about their line fence, and had a 
fight. And it is stated in the opinion of the court that 
although they were both old men, it was but just to 
say that they fought with great spirit and brutality. 
Both of the plaintiff's eyes were gouged, and the sight 
of one of them permanently impaired. He recovered 
a verdict for $500, which the court sustained, holding 
that where two fight in anger, by consent, each is lia- 
ble to the other for actual damages. In the present 
case the evidence shows that the plaintiff and the de- 
fendant had been on unfriendly terms formany years. 
The defendant had fastened upon the plaintiff the 
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name of ** Hog Back,” and had expressed great suatis- 
faction on learning that the latter was about to move 
out of the neighborhood. The plaintiff had called the 
defendant abypocrite in religion, and expressed a long- 
felt desire to punch his head. They met in the bigh- 
way, and the result was, first an altercation, and then 
a fight, each one being as ready and as willing to enter 
into the fightasthe other. The plaintiff got tho worst 
of it. The defendant testified that he escaped with no 
other damage than atorn shirt collar. The plaintiff 
went home with two black eyes, a scratched face, a 
bruised head, a lame back and a kick in the lower part 
of his abdomen, which caused him to pass bloody 
urine. Surely if the defendant escapes with a verdict 
against him of only #50, he may think himself lucky. 
His plea of “self dcfense’? makes quite as feeble an 
impression on the court as it seems to have made on 
the jury. Me. Sup. Jud. Ct., Aug. 13, 1892. Grotton v. 
Glidden. Opinion by Walton, J. 


MASTER AND SERVANT — CONTRACT — EIGHT-HOUR 
LAW.—The part of the act to be considered here 
is section 1, and is as follows: “Section 1. Be 
it enacted by the General Assembly of the State of 
Indiana that on and after the passage of this act, eight 
hours shall constitute a legal day’s work for all classes 
of mechanics, workingmen and laborers, excepting 
those engaged in agricultural and domestic labor; but 
overwork for an extra compensation, by agreement be- 
tween employer and employee is hereby permitted.” 
It was not the intention of the Legislature, by the en- 
actment of this law, to regulate or in the slightest de- 
gree interfere with contracts or agreements between 
employers and employees. The last clause of section 
1, “but overwork for an extra compensation, by 
agreement between employer and employee, is hereby 
permitted,” clearly shows that to be the fact. Where 
the circumstances under which employment is taken 
shows that more that eight hours’ labor will be ex- 
pected fora day’s work, and the laborer takes the em- 
ployment and works beyond eight hours, there can be 
no recovery by him for the extra time, unless ex- 
pressly agreed. If there is no express agreement be- 
tween the parties as to the number of hours they will 
consider a day's work, the circumstances surrounding 
each particular case will govern. — It is an elementary 
rule that no one can be held to pay for services or 
property unleas there is an express or implied promise. 
Warring v. Hill, 89 Ind. 500; James v. Gillen, 3 Ind. 
App. 472. The appellant says he is an engineer, and 
that he accepted employment from the appellees as 
such; that the mill had been owned and operated by 
his employers for one year prior to his employment. 
It will be presumed that he knew what would be re- 
quired of him. He says, that before he accepted said 
employment he and the appellees entered into an 
agreement concerning the labor he was to perform 
and the compensation he was to receive therefor. This 
agreement was no doubt satisfactory to him, as he be- 
gan work in pursuance of it on the 28th day of Janu- 
ary, 1890, and continued until the 15th day of Septem- 
ber, 1890. It will be presumed, from his experience as 
an engineer, from the kind ofa mill, from the length 
of time it had been owned and operated by appellees, 
aud from the fact that he did not accept said employ- 
ment until they had such an understanding, as to what 
would be expected of him and the compensation he 


was to receive for his labor, as to enable them to enter 


into an agreement concerning the same, that he knew 
what the custom was, and that he would be expected 
to labor more than eight hours for a day’s work. If he 
did not Know what his employers would expect and 
require of him in this respect, he could have ascer- 
tained; and if he was not willing to labor more than 
eight hours for a day’s work, it was his duty to have 








so informed his employers, so they could have consid- 
ered that question before entering into the agreement 
with him. But if he entered upon his work without 
knowing how many hours he would be required to la- 
bor for a day’s work, and was not willing to labor 
more than eight hours, it was his duty, at the end of 
eight hours’ work on the first day, to have then and 
there informed his employers of his intention, and had 
a falland complete understanding with them. But if 
he continued to work more than eight hours each day 
without objection, and without informing said em- 
ployers that he intended to charge for the extra time, 
it will be implied that he consented and agreed to their 
requirements, and he cannot recover for the hours he 
worked each day beyond eight hours, as extra time. 
Ind. App. Ct., Sept. 27, 1892. Helphenstine v. Hurtig. 
Opinion by New, J. 


MASTER AND SERVANT—SERVANT’S POSSESSION OF 
PROPERTY—TERMINATION OF EMPLOYMENT.—W here 
defendant, in consideration of a stated price per day 
and house rent, employed plaintiff and family to ope- 
rate his farm, the possession of the house is incident 
to theemploy ment, and a termination of the latter also 
terminates the right to possess the house. The ques- 
tion on which this case turns is one of considerable 
practical importance, and in this State it seems to be 
anopen one. The learned trial judge, finding no prec- 
edent in ourown reports to guide him, turned to the 
English courts, and followed what he believed to be 
the rule held by them. He stated at the same time 
that the question was one that could “ only be settled 
by adecision of the Supreme Court.” The first ques- 
tion that presented itselfat the trial was over the na- 
ture and extent of Bowman’s right to the house from 
which he was ousted by the defendant. Was that 
right an incident of the hiring, and dependent on the 
continuance of the relation of employer and employee, 
or had it an independent separate existence, so that 
he was to be treated as a tenant for years, with a right 
to remain in possession for one whole year, whether 
he remained in the employment of the owner or not? 
This was a question of law. The terms of the con- 
tract, so far as the parties differed, it was the duty of 
the jury to determine; but the terms being fixed, 
their legal import was for the court to declare. This 
should be determined upon a consideration of the na- 
ture and purpose of the contract, and the character of 
the business to which it relates; and analogies fur- 
nished by cases arising under the poor laws in England 
or in this country, while they may be helpful in some 
respects, ought not to be controlling. The subject of 
this contract was labor. Labor was what Bradley 
needed and undertook to pay for. It was what Bow- 
man offered to furnish him at an agreed price. The 
labor was to be performed upon the land, in its culti- 
vation, in the care of the cows and the delivery of the 
milk. As Bowman was not a cropper, or a tenant pay- 
ing rent, his possession of the land and the cows and 
the implements of farm labor was the possession of his 
employer. The barn was used to stable the cattle and 
store their feed. The house was a convenient place 
for the residence of the laborer. The house, the barn, 
the land, the cattle, the farming tools were turned 
over into the custody of the man who had been hired 
to care for the property; but he had no hostile posses- 
sion, no independent right to possession. His posses- 
sion was that of the owner whom he represented, and 
for whom he labored for hire. This is not denied as to 


the farm, the barn, the stock or the tools, but an at- 
tempt is made to distinguish between the house and 
every thing else that came into the possession of the 
employee in pursuance of the contract of hiring. There 
is no solid ground on which such a distinction can rest. 
If the possession of the house be regarded as an inci- 
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dent of the hiring, the incident must fall with the prin- 
cipal. Ifit be regarded as part of the compensation 
for labor stipulated for, then the right to the compen- 
sation ceased when the labor was discontinued. Bow- 
man had the same right to insist on the payment of 
the cash part of his wages as on that part which pro- 
vided his family a place to live. His right under the 
contract of hiring was like that of the porter to the 
possession of the porter’s lodge; like that of the 
coachman to his apartments over the stable; like that 
ofthe teacher to the rooms he or she may have occu- 
pied in the school buildings; like that of the domestic 
servants to the rooms in which they lodge in the house 
of their employers. In all these cases, and others that 
might be enumerated, the occupancy of the room or 
house is incidental to the employment. The employee 
bas no distinct right of possession, for his possession is 
that of the employer, and it cannot survive the hiring 
to which it is incidental, or under which it is part of 
the contract price for the services performed. So, in 
this case, if the contract was simply a contract for la- 
borat $1 per day anda house to live in, the plaintiff 
held the house by the same title and for the same pur- 
pose that he did the land or the cattle in the care of 
which his labor was to be performed. When his con- 
tract ended, his rights in the premises were extin- 
guished, and it was his duty to give way to his succes- 
Penn. Sup. Ct., Oct. 3, 1892. Bowman v. Brad- 
Opinion by Williams, J. 


sor, 


ley. 


TAXATION—-ABSTRACT BOOKS.—Abstract books, hav- 
ing au actual market value, and usable by any one of 
ordinary intelligence as a means of profit, are personal 
property, and liable therefor to taxation, under sec- 
tion 801 of the Code, notwithstanding their manuscript 
character, and the fact that they are valuable only for 
the information they contain, which must be obtained 
by consultation or extracts therefrom. It is said: 
‘These books being manuscripts, the law which applies 
to manuscripts would apply to these abstract books.” 
Again, it is said that they answer the definition of 
““manuscript,” being books “ written with the hand.” 
We must not be understood as committing ourselves to 
any view of the law relative to the liability of author's 
manuscripts being taxable under our statutory pro- 
visions. For the purposes of the case we may say they 
are not. Appellant cites and relies largely for support 
in its position upon the holding of the Supreme Court 
of Michigan in the case of Perry v. City of Big Rap- 
ids, 54 N. W. Rep. 550. The decision is by a divided 
court, and we regret that we find ourselves opposed to 
the reasoning and conclusions of the majority opinion. 
Mr. Justice Morse, in a dissenting opinion, reflects 
what in our judgment is the true spirit of the law. 
The majority opinion takes, to some extent, for its 
support the holding in the case of Dart v. Woodhouse, 
40 Mich. 399, in which that court held that ‘an execu- 
tion levy made ou a set of manuscript abstract books 
was of no validity, because the right of the proprietor 
of such a manuscript to publish it or to keep it back 
from publication is not a property right, but one which 
is purely incorporated, and attended with considera- 
tions of a nature entirely different from any involved 
in other rights.’’ The fact that the Dart Case bas such 
controlling force in Perry v. City of Big Rapids leads 
us to believe the facts of the two cases were substan- 
tially alike as to the character of the abstract books, 
although the reported cases might leave some doubt in 
that respect. The Michigan cases attach great im- 
portance to the fact that the proprietor of a manu- 
script may control or determine whether or not it shall 
be published, and that without publicatiou there is no 
value as a basis foran assessment orlevy. Weare un- 
able to understand the application of the thought to 
the case at bar. In cases of manuscript designed for 





publication, their value, in a general property sense, 
muy be said to be in the published work or the right 
of publication, for it is then only that it becomes of 
interest to others than the author. It is when the 
manuscript is by the author put in condition for use 
thatit takes to itself value in acommercial sense. Be- 
fore publication, oratransfer of the right of publica- 
tion by the author, the manuscript is but a private 
Memorandum or writing, without significance, except 
to the author, like other private memoranda. When 
the author places it upon the marts of the world for 
use or profit, 1 commercial value attaches, and it be- 
comes “ property ’’ in the general sense. Before the 
publication or the granting of aright to publish, the 
author’s work is incomplete. In the light of a design 
to publish a work nothing bas been produced. These 
abstract books answer the original design, are com- 
plete, and placed before the public for use and _ profit. 
They were not made for publication in the general 
sense. Such a publication would defeat the very pur- 
pose of their production. Their value consists chiefly 
in their contents being kept from the public. They 
are the means—ina sense, the instruments—for carry- 
ing on a business; as much so as are the tools or ma- 
chinery by which the artisan plies his calling. Mr. 
Freeman, in his work on Executions, section 110, re- 
ferring to the Dart Case, after giving the facts and 
conclusions, says: ‘* The reasoning of this decision 
does not seem irresistible. Ina set of abstract books, 
or inany other manuscript, we see nothing intangible, 
nothing which makes it difficult to subject them to 
execution.” Therule as to patents and copyrights, as 
claimed by appellant, from the cases of Stephens v. 
Cady, 14 How. 531, and Stephens v. Gladding, 17 id. 451, 
whereby they are not subject to seizure on execution, 
because incorporeal in their nature and without exist- 
ence in any particular place, is not applicable here, for 
the reason that these books are tangible, have a par- 
ticular location, and are capable of seizure and deliv- 
ery. They are more like the engraved plates referred 
toin the cited cases. It would, to our minds, be a 
strange perversion of the law to hold that these books, 
that are transferable from hand to hand, of the value 
of 36,000, and usable by any person of ordinary intelli- 
gence and ability, as a means of profit, should be ex- 
empt from taxation, merely because their contents are 
written, and not printed, wnen in either case their use 
would be the same; or because ‘they are only valu- 
able for the information they contain, and that infor- 
mation is conveyed by consultation or extracts,” 
which thoughts seem to have been prominent in Perry 
v. City of Big Rapids. It may be said that the value 
of books in general depends on the information they 
contain, and that such information is derived from 
consultation; but for such abstract reasons they are 
no less property, subject to the operation of the rev- 
enue laws of the State. Iowa Sup. Ct., Oct. 6, 1892. 
Leon Loan & Abstract Co. v. Equalization Board of 
Leon. Opinion by Granger, J. 


——__.¢—___— 
NEW BOOKS AND NEW EDITIONS. 


26 AMERICAN STATE REpPoRTS. 

This comely volume of one thousand and fifty pages 
gives judicious selections from the States of Arkan- 
sas, Florida, Kansas, Massachusetts, Michigan, Ne- 
braska, New Jersey, New York, North Carolina, North 
Dakota, South Carolina, Texas, Washington and West 
Virginia, coming down to the 129th New York. ‘There 
are notes or ample references appended to nearly every 
case, and among the extended notes is one of thirty- 
eight pages on malicious prosecution of criminal 
charges, and one of seven pages on laches in applying for 
orders to sell real property of decedent to pay debts. 
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and one of eight pages on obligations and liabilities of 
sleeping-car companies. In the most essential point, 
selection, the work is above criticism—there is not an 
unimportant case in the volume. Mr.Freeman’s head- 
notes are not exactly to our taste—they deal tuo much 
in legal propositions, lack specificness, and generally 
compel the reader to dip into the opinion to find what 
the case is. The index of the head-notes covers eighty- 
seven pages. But we think the reporter’s head-notes 
are better than they formerly were. The cases are 
uniformly reported without cutting, which we think 
is a mistake of judgment, for thus agreat deal of un- 
important matteris reported. In point of permanent 
value this series is incomparably the best collection of 
cases that has been furnished to the profession, and its 
value will increase as time rolls on and the volume of 
cases rolls up. 


STEDMAN’S NATURE AND ELEMENTS OF POETRY. 


Mr. Edmund Clarence Stedman is one of the small 
and well-equipped class of critics who can make 
what they criticize. He is a poet of very con- 
siderable merit, aud at the same time the best 
critic of poetry in America. We say this with- 
out forgetting the critical talents of Mr. Stoddard, 
who is too sour and unmerciful to be quite fair, except 
perhaps to himself. Mr. Stedman’s volume on * Vic- 
torian Poets,” and ‘‘American Poets” have placed 
him at the bead of this class of writers and given bim 
a unique and honorable place in American literature. 
‘These papers were read at Johns Hopkins University. 
We have perused several of them with great delight. 
The style is peculiarly beautiful and expressive. ‘To 
those who love poetry they will convey new ideas of 
insight, beauty, truth, feeling, faith, humor aud imag- 
ination, and commend themselves by the temperance 
and candor of their judgments and the breadth of 
their inculeations. We may be permitted to doubt 
the wisdom of casting such pearls before a crowd of 
college youth, but they will be treasured by every 
thoughtful reader in this land. 

AT THE BEAUTIFUL GATE. 

At the Beautiful Gate and other Songs of Faith. By Lucy 
Larcom, Boston and New York: Houghton, Mifflin & Co. 
1892. 

This is a tasteful little volume of religious poems by 
a well-known New England woman. It is “ pious 
poetry,”’ but not “ poor.’? Technically the singing is 
well done, although the strains are not those of genius. 
Many of the poems would form excellent hymns. They 
will doubtless appeal, and with good warrant, toa 
large audience of the faithful and sorrowing. For our 
own taste, we should bave welcomed an interspersion 
of the secular and more joyous. As Mr. Stedman clev- 
erly points out, Shakespeare was master of the art of 
relief--he put comedy close to tragedy, just as it is in 
life. He did something like this in Lear's dying 
speech over the dead Cordelia—and the sentiment may 
well be applied to Lucy Larcom— 

“Her voice was ever suft, 
Gentle and low, an excellent thing in a woman.” 





DAVID ALDEN’s DAUGHTER. 


David Alden’s Daughter and other Stories of Colonial Times. 
By Jane G. Austin. Boston and New York: Houghton, 
Mifflin & Co, 1892. 

Most of these stories were published in the maga- 
zines some years ago, and we recollect of then reading 
them with pleasure. The author struck an original 


vein in such as “ William Bradford’s Love Life.’’ Most 
of them have a basis of fact,and all are worthy and 
pleasant reading. 





Jones’ Forms Im CONVEYANCING AND GENERAL 
LEGAL Forms. 

Heaven forbid that we should ever be condemned 
critically to examine a book of forms! But we may 
safely assume that this book is a good one, for two rea- 
sons: First, Mr. Leonard A. Jones is the author; and 
second, this is the third edition in six years. It seems 
to have met with great favor. The forms are adapted to 
use in the several States. What Mr. Jones undertakes 
he performs with the greatest intelligence, thoroughness 
and conscientiousness. Heis perfectly capable of mak- 
ing, as we presume he here has made, the best extant 
book of forms. The volume is a handsome one, of 
nearly a thousand pages, from the press of Houghton, 
Mifflin & Co. 

STaTes Crrcvurr Court OF APPEALS 
REPOoRTs. 

The West Publishing Company, of 8t. Paul, have 
completed their prodigious scheme of reporting all ihe 
judicial decisions pronounced in this country, by the 
establishment of this new series. To this volume are 
prefixed the acts of Congress establishing the courts 
and the rules of the courts. Some of the cases are an- 
notated. The volume is well printed, and has above 
eight hundred pages, with a table of cases cited. This 
will be an indispensable publication for all practi- 
tioners in the Federal courts. 

TAYLOR’s MEDICAL JURISPRUDENCE. 

This is the eleventh American edition, edited from 
the twelfth English edition, by Dr. Clark Bell. The 
original work is classic. The editor has made consid- 
erable additions. The typography might easily have 
been better. Published by Lea Bros. & Co., Philadel- 
phia. 


1 UNITED 


NOTES. 


get ns and prolific legal author of the city of 

New York says: “ Do you know that I once had 
an office boy, who on a certain occasion, when an un- 
offending law publisher sent around a new book to my 
office for examination and for my possible purchase, 
scornfully rejected it, saying: ‘* When we want any 
law books in this office, we’ve got a man here that 
writes’em. Get out!” 





Speaking of ‘the judicial parade at the opening of 
the sittings,’ the London Law Times says: ** The 
other and more sensational event was the appearance 
in the judicial procession of a Mysterious Stranger. 
Robed and bewigged as a judge, there walked up the 
hall a figure, lacking indeed the pistols and dagger 
characteristic of the bloodthirsty pirate at the Surrey 
Theater, but as regards hirsute adornments of counte- 
nance, very well made up for that character. Could 
this be the new judge? Where had he practiced? Pos- 
sibly in the colonies—no doubt in the remote bush of 
Australia, where you have to ride one hundred miles 
toabarber. And yetthe Mysterious Stranger showed 
none of the nervousness natural on a first appearance; 
be conducted himself indeed as though the procession 
were a familiar event to him. A bush life, it was 
thought, has at all events the advantage of strength- 
ening a man’s nerves. Painstaking investigation how. 
ever ultimately resulted in the discovery, above the 
moustaches and beard, of a portion of the features of a 
highly-esteemed judge, who, it appeared, had devoted 
the opportunity for seclusion afforded by the long va- 
cation to cultivating the disguise which so effectually 
concealed him from his admirers.”” This is awful. It 
is of a piece of those irreverent suggestions. made on 
the appointment of our present chief justice, that he 
should shave off his moustache. 
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MVE jury acquitted Colonel Streator for his bar- 

barous abuse of Iams. It is idle to claim for 
this result the effect of a vindication of the colonel’s 
conduct, for under the instructions of the court, as 
they are reported in the newspapers, the jury had no 
choice. The presiding judge charged: *‘If the of- 
ficers believed it was necessary so to punish Tams in 
order to maintain discipline and good order, they 
were justified in so doing, and they cannot be held 
accountable in any civil court.” It was a mere 
form — farce would be a more descriptive term — 
to send the case to the jury under such an instruc- 
tion, for a conviction would have been set aside by 
the court. But is that instruction law? We say 
no. It is equivalent to holding that any punish- 
ment, however cruel and unusual, is justifiable if 
the authorities believed it necessary, and that the 
authorities may inflict any kind of punishment that 
they choose. There can be no doubt that the pun- 
ishment was boti: cruel and unusual for a time of 
peace. General Howard, in his long and temperate 
letter on the subject, does not approach to a justi- 
fication of it. It should at least have been dis- 
tinctly left to the jury to say whether it was not 
cruel and unusual. If the judge’s instruction is 
correct the authorities would have been justifiable 
in shooting Iams to death, or hanging him, or boil- 
ing him in oil, or castrating him, if they had be- 
lieved it necessary to preserve discipline and good 
order! It is not a question of what they believed 
necessary, but of what they were reasonably justi- 
fied in believing necessary. If a panic-stricken 
inilitia officer, because a foolish soldier utters a few 
silly words, may shoot or hang or whip or torture 
him, in a time of peace, simply because in his 
mingled pride of office and craven fear he thinks it 
necessary, then it must be confessed that our civil 
laws are of no avail, that there is no such thing as 
sacredness of the person of a militiaman from in- 
quisitorial torture, and that ‘‘inter arma silent 
leges” applies to every-day affairs in the discretion 
of a brass-buttoned lawyer-colonel, practicing sol- 
dier in vacation. Is any policeman justified in bru- 
tally clubbing or in shooting a prisoner because he 
fears his outcries may collect a crowd of rescuers ? 
Is any officer of a board of health warranted in 
blowing up a citizen’s house because he fears the 
drainage is bad ? Society will tolerate no such irre- 
sponsible exercise of authority. If a judge acts 
without having jurisdiction he is personally liable 
in damages, and cannot escape because he believed 
he had jurisdiction. The law cannot be different 
in military affairs in a time of peace. We have no 


sympathy with the worthless fellow Iams. It is not 
a question of sympathy that is at stake. 
Vor. 46 — No. 22. 


It is a 





question of civil rights—a question whether the 
ordinary rules of law may be suspended at the 
caprice or anger or ignorance of a militia officer. 
Submitted to the jury under proper instructions as 
to the reasonableness of Streator’s belicf there would 
have been a serious question whether the punish- 
ment was inflicted for fear of an outbreak. There 
was no proof, not even a pretense of any threat or 
danger of outbreak, nor that any soldier gave the 
slightest heed to Iams’ crazy utterance. That 
Streator did not really suspect any danger of out- 
break is evident from the fact that he offered to 
overlook the offense if Iams would ‘‘ apologize” and 
**take it back.” So Jams was tortured simply because 
he would not apologize. So far as we have observed, 
no stress was laid by Iams’ counsel on the fact that 
there was no sentence of a court-martial, not even 
the semblance of any court-martial. The case then 
amounts to this: A negligent and unpopular soldier, 
who has been punished for neglect of camp duty, 
smarting with anger, utters a very disgraceful senti- 
ment of sympathy with an attempt at murder; here- 
upon the colonel says: *‘If you don’t apologize I 
will punish you;” he will not apologize, and the 
colonel orders him to be strung up by the thumbs, 
his head and mustache half shaved, to be drum- 
med out of camp and dismissed from the service, 
involving, as we understand, perpetual disfranchise- 
ment; and this not in a time of war and with no 
suspicion of danger to the public peace from the 
sufferer’s utterances. That is much worse than the 
arbitrary arrests in the early days of the rebellion. 
It may be law in Pennsylvania, but we do not be- 
lieve it, and we are certain that it is not law in any 
other State. If it is law, it is lynch law at the 
sovereign pleasure of one man. It is well of a piece 
with Chief Justice Paxson’s extraordinary theory 
that a labor outbreak is treason. We do not be- 
lieve that Pennsylvania has such peculiar laws as 
these, and we do not believe that such views of law 
will meet acceptance among the lawyers of the 
other States. 

The argument of Mr. John F. Dillon in the im- 
portant case of Zhe Mercantile Trust Company v. 
The Texas and Pacifie Railway Company, in the 
United States Supreme Court, involving the consti- 
tutionality of the Texas Railroad Commission Act, 
and the rates of tariff fixed by the Texas railroad 
commissioners, has lain on our table for some 
months. We have made time to glance over it, and 
find it a powerful presentation of the contention 
which prevailed in that court, that the act in ques- 
tion was unconstitutional. The brief contains a 
learned and valuable review of the decisions of that 
court in respect to the power of the States to regu- 
late railroad tariffs. Judge Dillon successfully dis- 
tinguishes his case from Munn v. Illinois and that 
line of decisions by showing that ‘there was no 
question in that case of the reasonableness of the 
rates fixed by the statute.” He brings his case 
within the principle of Railway Co. v. Minnesota, 
134 U. S. 418, observing that ‘‘no case has ever 








422 





THE ALBANY LAW JOURNAL. 








been before the Supreme Court where the facts 
raised the question of conclusiveness of rates fixed 
by a commission and in which the court has consid- 
ered and decided that such rates were conclusive, 
nor has that court ever decided that such a question 
was not ‘one for judicial investigation requiring 
due process of law for its determination,’ aud there- 
fore the doctrine set forth in the above extract is 
the doctrine of the Supreme Court of the United 
States on this subject, and as such controlling in this 
court,” and concluding that ‘‘these principles are 
that legislative regulation of fares and rates, what- 
ever its scope, is limited by the line of reasonable- 
ness; that if unreasonable they deprive the company 
of its property without due process of law, and that 
the question whether they are unreasonable is a 
judicial question which must be decided ina suit 
upon pleadings and issues, and upon proofs, by the 
judicial tribunals,” and consequently that jurisdic- 
tion thereof may not be conclusively vested in a 
commission. Gentlemen interested in these import- 
ant questions will find aid and light in Judge Dil- 
lon’s masterly argument. 








In connection with this subject we acknowledge 
the receipt of an important argument made by Mr. 
John G. Milburn, of Buffalo, in the Federal Circuit 
Court for the Northern District of Illinois, very re- 
cently, in Zhe Matter of the Complaint of the Inter- 
State Commerce Commission v. The Wabash Railroad 
Company, a proceeding to compel railway officials 
to make disclosures before the commission of vio- 
lations of the Inter-State Commerce Act. Mr. Mil- 
burn states his objections to the attempt of the com- 
mission as follows: ‘‘(1) If the act confers upon the 
Circuit Courts of the United States the power to 
compel witnesses to testify before the commission 
in connection with an investigation for administra- 
tive purposes, it is to that extent unconstitutional, 
as those courts can only exercise judicial powers in 
a legal case or controversy; (2) that the act, reason- 
ably construed, does not confer such power; (3) 
that the commission may not under the act conduct 
an inquisitorial investigation by compelling the tes- 
timony of witnesses for the purpose of detecting 
violations of the act; (4) that if the act confers 
such a power it is unconstitutional to that extent, 
because it would be the exercise of judicial powers 
by an administrative body.” The question, we be- 
lieve, is still under advisement. This argument is 
rested upon the propositions that the commission is 
not a judicial body, and that the investigation does 
not constitute a ‘‘case” or ‘controversy ” within 
the meaning of the judicial article of the Constitu- 
tion, The argument is marked by the ingenuity, 
elegance and power which uniformly characterize 
Mr. Milburn’s forensic efforts. 


Lawyers will find good reading in Mr. Charles 
Francis Adams’ new book: ‘Three Episodes of 
Massachusetts History,” the episodes being the set- 
tlement of Boston Bay, the Antinomian controversy 
and church and town government. The author's 








type of illustration on the last topic is the town of 
Quincy, which produced the most remarkable 
family in the history of this country, of which the 
first two generations furnished two presidents, and 
in the fifth generation of which stands the author 
himself. When one considers the presidential elec- 
tion of a few days ago, in which the two principal 
contestants were lawyers, it is amusing to read in 
this work the record of the colonial prejudice 
against the legal profession a century ago. In 1786 
the town’s representative in the general court was 
instructed by town meeting, among other things, to 
‘*take some measures to prevent the growing 
Power of Attorneys or Barristers at Law,” and a 
few months later town meeting expressed itself as 
follows: ‘*2dly. That the Court of Common Pleas 
and the General Sessions of the Peace be removed 
in perpetuam vel Memoriam. 6thly. We humbly rep- 
resent that there may be such laws compiled as may 
crush or at least put a proper check or restraint on 
that order of Gentlemen denominated Lawyers, the 
completion of whos modern conduct appears to us 
to tend rather to the destruction than the preserva- 
tion of this Commonwealth.” Mr. Adams explains 
this animosity by saying: ‘‘ What the people really 
objected to was paying their debts.” This objec- 
tion resulted in the same year in Shay’s rebellion. 
But after that Quincey considerably honored its law- 
yers in the Adams family. From the nominations 
and election in the late canvass it is apparent that 
the lawyers are still on top, although the country 
witnessed the rare, perhaps unique spectacle, of an 
editor running for vice-president. It would seem 
that exactly the proper combination for president 
would be a lawyer-editor ! 





The Iowa State Register informs us that Judge 
Woolson has put into operation in the United States 
courts at Des Moines a novel plan of exercising the 
right of peremptory challenge to jurors. It consists 
in filling the box after the exercise of the challenges 
for cause, and having the clerk then make a list of 
the names, and this list is then submitted to the re- 
spective attorneys who silently mark off those whom 
they desire peremptorily to challenge. Then the 
challenged retire from the box in a body, without 
knowing by which party they were challenged, and 
thus they do not know at which they ought to be 
angry. This seems a discreet innovation. It is 
something in effect like leaving one blank cartridge 
in the muskets furnished to the firing squad at a 
military execution, so that every one of the squad 
can say to the others: ‘‘ Thou canst not say I did 
it,” and the target himself cannot find any specific 
fault. 


The widow and daughter of the late Judge 
Boardman, of Ithaca, did a very graceful and gen- 
erous thing in presenting to the law school of Cor- 
nell University the unrivalled law library of the late 
Mr. Moak. It is understood that the price paid 


was $25,000. The books must have cost thrice that 
sum. But law books are the most insecure property. 
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The 7ribune says that ex-Gov. Chamberlain sits 
while addressing his law-school classes at Yale. 
That’s nothing. We have long been in the habit of 
sitting down — on our classes — when occasion 
seemed to require it. 





NOTES OF CASES. 





N Baxter v. Ellis, Supreme Court of North Caro- 
lina, October 19, 1892, it was held that the let- 
ters ‘‘O. K.,” written on the outside of a ballot, are 
a ‘‘device,” within Code, §§ 2687, 2689, providing 
that ballots shall be ‘‘ without device,” and that 
any ballot having a ‘‘device” on it shall be void. 
The court said: ‘‘In Deloatch v. Rogers, 86 N. C. 
357, this court (Smith, C. J.) says, approving Og- 
lesby v. Sigman, 58 Miss. 502, that one of the ob- 
jects of this provision was ‘that ignorance and 
blind party devotion might not be led to the adop- 
tion of ballots by the guidance of some mark and 
device, as to which they were instructed by their 
leaders, and which, instead of intelligent compre- 
hension of whom or for what they are casting their 
ballots, should determine their selection of ballots 
to be cast.’ And in the case of Yeates v. Martin 
(from the first North Carolina congressional dis- 
trict), 5 Cong. Elect. Cas, 389, it is held, constru- 
ing this act, that the heading ‘ Republican Ticket? 
was a device, and the ballots bearing it were in- 
valid. This reason given for the statute applies 
peculiarly to the cases where the device is on the 
face or inside of the ballot, and has not met with 
concurrence in some courts in States having a simi- 
lar statute. But there is another reason given for 
it, which has met with universal approbation, where 
the device, as in this case, is on the outside of the 
ballots, and that is that the statute is intended to 
preserve the secrecy of the ballot, and to protect 
the voter from intimidation. In this view of the 
purport and object of the statute, as well as the 
other, the ‘device’ denounced is any distinguishing 
mark, reasonably intended as such. It is true ‘ de- 
vice ’ sometimes means an emblem, or pictorial rep- 
resentation, though in the Bible and by Shakes- 
peare it is almost always used in the sense of 
‘contrivance,’ ‘plan’ or ‘trick.’ But these are all 
secondary and derivative meanings. Webster tells 
us that the word comes ‘from the Latin dividere — 
to separate, to distinguish.’ This is its primary sig- 
nification, and is that intended by the statute. The 
inscription ‘O. K.' is popularly supposed to mean 
‘Orl Correct;’ but whether it has that meaning or 
any meaning is immaterial. Those letters, written 
(or printed) on the outside of the ballots, would 
serve as fully to destroy the secrecy of the ballot, 
and give opportunity for intimidation of the voter, 
as if a cotton bale or an ‘arm and hammer’ were 
imprinted there, and if within the ballot, would 
serve the purposes mentioned in Deloatch v. Rogers, 
quoted supra. In either case they fall within the 
denunciation of the statute, in the purview of 
which the word ‘device’ means simply ‘a distin- 





guishing mark.’ Instances showing that this is not 
an unusual meaning of the word, and that a device 
may be by words or letters as well as by pictorial 
representation, will readily occur to any one; among 
them, those lines of the poet: ‘The banner with the 
strange device: Excelsior !’” 


In State v. Harrison, Supreme Court of Appeals 
of West Virginia, October 1, 1892, it was held that 
a person partly insane is yet responsible for a crim- 
inal act if at the time of the act he knows right 
from wrong, and knows the nature and character of 
the particular act and its consequences, and knows 
that it is wrong and is hurtful to another, and de- 
serves punishment. In such case no mere irresisti- 
ble impulse to do the act will exempt him from 
criminal responsibility for such act. After an ex- 
haustive review of authorities the court concluded : 
“‘This ‘irresistible impulse’ test has been only re- 
cently presented, and while it is supported by plausi- 
ble arguments, yet it is rather refined, and intro- 
duces what seems to mea useless element of distine- 
tion for a test, and is misleading to juries, and 
fraught with great danger to human life, so much 
so that even its advocates have warningly said it 
should be very cautiously applied, and only in the 
clearest cases. What is this ‘irresistible im- 
pulse?’ How shall we of the courts and juries 
know it? Does it exist when manifested in one 
single instance, as in the present case, or must it be 
shown to have been habitual or at least to have 
evinced itself in more than a single instance, as 
Chief Justice Gibson said must be the case? We 
have kleptomania and pyromania, which better 
works on medical jurisprudence tell us cannot ex- 
cuse where there is capacity to know the character 
of the act. Whart. & St. Med. Jur., §§ 592, 602, 
616. Shall we introduce homicidal mania and al- 
low him of the manslaying propensity to walk inno- 
cent through the land while yet not insane, but 
capable of knowing the nature and wrong of his 
murderous act? For myself I cannot see how a 
person who rationally comprehends the nature and 
quality of an act, and knows that it is wrong and 
criminal, can act through irresistible innocent im- 
pulse. Knowing the nature of the act well enough 
to make him otherwise liable for it under the law, 
can we say that he acts from irresistible impulse, 
and not criminal design and guilt? And if we are 
sure he was seized and possessed and driven for- 
ward to the act wholly and absolutely by irresistible 
impulse, his mind being diseased, how can we say 
he rationally realized the nature of the act — real- 
ized it to an extent to enable us to hold him crim- 
inal in the act? How can the knowledge of the 
nature and wrongfulness of the act exist along with 
such impulse that shall exonerate him? Can the 
two coexist ? The one existing, does not the other 


nonexist ? Can we certainly say that a person who 
is really driven to an act by such an impulse was 
capable, at the instance of the act, of knowing its 
true nature? The mother who threw her child 
overboard into the billows of the deep was held in- 
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, | 
nocent because she was possessed and impelled by | 


the uncontrollable impulse to do so, while yet she 
was conscious of the heinousness of the act. 

we be sure she knew the character of the act ? 
in fact she did, can we safely say she was driven 
by the mysterious spirit of irresistible impulse ? So 
it appeared to the Kansas court in State v. Nixon, 32 
Kans. 205, where the court says: ‘It is possible 
that an insane impulse is sometimes sufficient to 


Can | 
If 


on | 


destroy criminal responsibility, but this is probably | 


so only when it destroys the power of the accused 
to comprehend rationally the nature, character and 
consequences of the particular acts, 
he still has the power of knowing the character of 
the acts, and thatthey arewrong. * * * Thelaw 
will hardly recognize the theory that an uncontrolla- 
ble impules may so take possession of a man’s facul- 
ties and powers as to compel him to do what he 
knows to be wrong and a crime, and thereby re- 
move him from all criminal responsibility. When- 
ever a man understands the nature and character of 
an act, and knows that it is wrong, it would seem 
that he ought to be held legally responsible for the 
commission of it.’ After preparing this opinion I 
met with Stephens’ History of the Criminal Law of 
England. Mr. Stephens is quoted as favoring the 
‘irresistible impulse’ theory, and in volume 2, pages 
170, 171, brings himself to the admission that one 
who is the subject of such an impulse does not 
know that his act is wrong; that one who does 


and not where | 





know the right has power to choose the right over | 
| any stipulation whatever as to the price to be paid. 


the wrong, this very knowledge involving and in- 
cluding power of self-control; that so the rules laid 


| The provision, not being 
| 


down by the law ought to be construed; that the | 


test of ‘knowledge that an act is wrong’ is the best 
and most proper test of accountability, and that 
such is the test by the law of the land. He says: 
‘ Knowledge and power are the constituent elements 
of all voluntary action, and, if either is seriously 
impaired, the other is disabled. It is as true that 
@ man who cannot control himself does not know 
the nature of his acts as that a man who does not 
know the nature of his acts is incapable of self-con- 
trol.’ I admit the existence of irresistible impulse, 
and its efficacy to exonerate from responsibility, but 
not as consistent with an adequate realization of the 
wrong of the act. It is that uncontrollable impulse 
produced by the disease of the mind, when that dis- 
ease is sufficient to override the reason and judg- 
ment, and obliterate the sense of right as to the act 
done, and deprive the accused of power to choose 
between them. This impulse is born of the disease, 
and when it exists capacity to know the true nature 
of the act isgone. This is the sense in which ‘irre- 
sistible impulse’ was defined in Hopps v. People, 31 
Ill. 385, and Dacey v. People, 116 id. 556. It seems 
to me to be very dangerous to life to tell juries that 
& party may know the nature of his murderous act, 
and know and be conscious that it is wrong and 
criminal, and yet be excusable if he did the act at 
the command of irresistible impulse; thus eliminat- 
ing the knowledge of the wrong of the act as an 
unessential, unimportant element in the test. I do 





not regard it essential to the safety of the parties 
accused, The operations of the human mind are 
wonderful, mysterious and occult. Insanity is one 
of its melancholy and impenetrable conditions. Its 
types and phases are infinite and dark. Volumes 
upon volumes have been compiled by writers upon 
medical jurisprudence, mental philosophy and law 
to pierce its depths, and find the general rules which 
shall tell criminal courts what degree and character 
of insanity shall avail to excuse crime; but no gen- 
eral rule universally applicable has been or can be 
found, because, as Mr. Bishop says, it is not in the 
nature of the subject to extract such a rule from it. 
I know of no better rule than the ‘right and wrong’ 
test as above stated.” 

In Hardy v. Galloway, Supreme Court of North 
Carolina, October 19, 1892, it was held that a con- 
dition in a deed in fee of certain land that the 
grantors, their heirs and assigns, should have the 
right to repurchase the land, and that if the grantee 
conveyed the land by deed or mortgage to any one 
without first giving the grantors, their heirs or as- 
signs, the privilege of repurchasing the same, the 
deed should be void, was repugnant to the grant 
and void. The court said: ‘‘ Considered either as 
a conditional sale or a contract to reconvey, his 
honor was entirely correct in holding as void for 
uncertainty the provision in the deed respecting the 
right of the grantor to repurchase the land when 
sold. No time is fixed for performance, nor is there 


a limitation, can therefore 
only take effect, if at all, as a condition subsequent; 
and viewed in this light we cannot hesitate in de 
ciding that the restriction upon alienation, at 
tempted to be imposed after the grant of the fee, is 
repugnant to the nature of the estate granted, con- 
trary to the policy of the law, and therefore inope- 
rative. Ever since the statute of quia emptores, the 
right of alienation has been considered as an insep- 
arble incident to an estate in fee (Co. Litt. 436;. 
Williams Real Prop. 61, 62; 1 Washb. Real Prop. 
79); and, except in some cases, where the restric- 
tion is only partial, the law does not recognize or 
enforce any condition which would directly or indi- 
rectly limit or destroy such a privilege 
est ingenuis hominibus non esse liberam rerum suarum 
alienationem. Accordingly it has been held by this 
court that a condition that a devisee in fee shall not 
sell or incumber his land before attaining the age of 
thirty-five is void, ‘because it is inconsistent with 
the full and free enjoyment which the ownership of 
such an estate implies. Twitty v. Camp, Phil. 
Eq. 61. To the same effect has it been ruled as to 

condition that a devisee in fee shall make oath 
‘that he will not make any change during his life’ 
in the testator’s will respecting his property ( 7aylor 
v. Mason, 9 Wheat. 350), or that he shall not offer 
to mortgage or suffer a fine or recovery (Wure v. 
Cann, 10 Barn. & C. 433), or that he shall contract 
in writing not to alienate before the proceeds of 
certain realty are paid to him (Mandlebaum v. Me 
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Donell, 29 Mich. 78), or that land devised to a 
number of persons shall not be divided. Smith v. 
Clark, 10 Md. 186. Such conditions are not sus- 
tained where they ‘infringe upon the essential en- 
joyment and independent rights of property, and 
tend manifestly to public inconvenience.’ 4 Kent 
Com. 131; Bac. Abr.‘ tit. ‘Conditions;’ Shep. Touch. 
*131. ‘A condition annexed to an estate given is a 
divided clause from the grant, and therefore cannot 
frustrate the grant precedent, neither in any thing ex- 
pressed nor in any thing implied, which is of its 
nature incident and inseparable from the thing 
granted.’ Stukeley v. Butler, Uob. 170. While unable 
to find any decision exactly in point, we feel assured 
that our case fulls within the principle stated and il- 
lustrated by the foregoing authorities. The restric- 
tion is certainly inconsistent with the ownership of the 
fee, as well, it would seem, as against public policy. 
The right to repurchase is of indefinite extent as 
to time (it being reserved to the grantors, their 
heirs or assigns), and may be exercised whenever 
the property is sold, although no amount is fixed upon 
as purchase-money. In other words, we have an 
estate in fee without the power to dispose of or in- 
cumber it, unless first offering it for no definite 
price to the grantors, their heirs or assigns. The 
condition is repugnant to the grant, and therefore 
void.” 

Saar ee 
CONSTITUTIONAL LAW— APPORTIONMENT 

OF LEGISLATIVE DISTRICTS. 


WISCONSIN SUPREME COURT, OCT. 7, 1892. 


STATE, EX REL. LAMB, V. CUNNINGHAM. 


The Apportionment Act of July 2, 1892, in providing, among 
others, for six Assembly districts, each made up of one 
or more counties, containing in the aggregate only about 
68,000 inhabitants, whereas according to the population of 
the State, each district should contain as nearly as possi- 
ble about one-fourth of that number of inhabitants, and 
whereas such counties have been grouped together into 
four districts only, without violating the constitutional 
requirements that the districts are to be “ bounded by 
county, precinct, town or ward lines, to consist of con- 
tiguous territory, and to bein as compact form as prac- 
ticable,” isin violation of the constitutional requirement 
that the members of the Assembly shall be apportioned 
“according to the number of inhabitants.” 

D. county contained thirty-five townsand two cities, with an 
aggregate population of 59,578. Of these, twenty-nine 
towns contained less than 1,500 inhabitants each, and 
eight of these contained less than 1,000, and only one ex- 
ceeded 2,000, and that one contained 2.379. The city of 8. 
contained two wards, each with less than 1,500 inhabit- 
ants. The city of M. had 13426. The county, by the Ap- 
portionment Act of July 2,1892, was divided into four As- 
sembly districts, the entire city of M. being in one of 
them, which contained 16,502 inhabitants, the other three 
districtscontaining respectively 12,284, 19,117 and 11,874,a 
difference of 7,243. Held, that this was a violation of the 
constitutional requirement that the apportionment 
should be “according to the number of inhabitants,” 
since, notwithstanding the further requirements that the 
districts should be bounded by county, precinct, town or 
ward lines, should consist of contiguous territory, and be 
in as compact form as practicable, the towns and wards 
could have been so grouped, with the entire city of M. in 
one district, as it was, as to avoid any difference in ex- 
cess of 1,000 between the other districts. 

Under the constitutional requirements (Const., art. 4, §§ 3-5) 
that the apportionment of the State into Senate and As- 
sembly districts shall be ** according to the number of in- 





habitants;"* that the Assembly districts are ‘‘to be 
bounded by county, precinct, town or ward lines, to con- 
sist of contiguous territory, andto be inascompact form 
as practicable ’’—where it is difficult to divide a city into 
districts, with an approximate equality in the number of 
inhabitants, compactness in the form of the districts, be- 
ing of less importance, may to some exte”:t yield to secure 
anearer approach to equality. 

R. county was divided into three districts, with a difference 
in population between two of them of 6,285, though 
minor fractions of adjoining towns did not exceed from 
500 to 1,000 in populaticn, and the smallest district was 
entirely surrounded by one of the other districts. Held, 
that this wasa violation of the constitutional require- 
ments, both as to equality of population and compact- 
ness of form. 

The act formed one separate district from two Assembly dis- 
tricts having an aggregate population of only 30,782, and 
another Senate district from four Assembly districts with 
an aggregate population of 65,952. Held, that this was a 
violation of the constitutional provision that the members 
of the Senate shall be apportioned ‘‘according to the 
number of inhabitants,” the only constitutional impedi- 
ment to securing equality of representation being the re- 
quirement that ‘‘senators shall be chosen by ‘single dis- 
tricts of convenient contiguous territory, * * * and 
no Assembly district shall be divided in the formation of 
a Senate district.” 


( RIGINAL application in the name of the State, on 
the relation of Charles F, Lamb for a writ to en- 
join Thomas J. Cunningham, secretary of State, from 
publishing notices of election of members of the Senate 
and Assembly, under the Apportionment Act of July 
2, 1892, on the ground that the act is unconstitutional. 
Writ granted. The head-note indicates the facts. 


[Omitting a question of prerogative jurisdiction.] 


The court said: 

This brings us to the consideration of the validity of 
the act of July 2, 1892. Ifthis opinion, which has thus 
far been devoted to preliminary considerations, is un- 
usually long, it Is because the defense in this case has 
been almost wholly devoted to such considerations. 
The subject of inequality in representation was ably 
argued and carefully considered in the former case. Mr. 
Justice Orton, giving the leading opinion in that case, 
and speaking forthe whole court, among other things, 
suid: “ But again, this Apportionment Act violates 
and destroys one of the highest and most sacred rights 
and privileges of the people of this State, guaranteed 
to them by the ordinance of 1787 and the Constitution, 
and that is ‘equal representation in the Legislature.’ 
This also isa matter of the highest public interest and 
concern to give this court jurisdiction in this case. 
* * * Itis properto say that perfect exactness in the 
apportionment according to the number of inhabitants 
is neither required nor possible. But there should be 
as close an approximation to exactness as possible, and 
this is the utmost limit for the exercise of legislative 
discretion. If, as in this case, there is such a wide and 
and bold departure from this constitutional rule that 
it cannot possibly be justified by the exercise of any 
judgment or discretion, and that evinces an intention 
on the part of the Legislature to utterly ignore and 
disregard the rule of the Constitution in order to pro- 
mote some other object than a constitutional appor- 
tionment, then the conclusion is inevitable that the 
Legislature did not use any judgment or discre- 
tion whatever. The above disparity in the number of 
inhabitants in the legislative districts is so great that 
it cannot be overlooked as mere careless discrepancies 
or slight errors in calculation. The differences are too 
material, great and glaring, and deprive too many of 
the people of the State of all representation in the Leg- 
islature, to be allowed to pass as mere errors of judge 
ment. They bear upon their face the intrinsic evi- 


dence that no judgment or discretion was exercised, 
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and that they were made intentionally and willfully 
for some improper purpose or for some private end, 
foreign to constitutional duty and obligation. It is 
not an apportionment in any sense of the word. It is 
a direct and palpable violation of the Constitution.” 
81 Wis. 483, 484. 

In the same case, and after referring to the clause of 
the ordinance of 1787, giving to the inhabitants the 
benefits of proportionate representation in the Legis- 
lature, and the organic act of the Territory of Wis- 
consin providing for an apportionment that should be 
“as nearly equal as practicable,” Mr. Justice Pinney 
said: ** Though obsolete, these acts may be properly 
regarded as in pari materia, and helpful, and of his- 
torical value, inconstruing sections 3-5 of article 4 of 
the Constitution, which came into take the place of 
the provisions briefly quoted.” 

Then, after referring to the language of these con- 
stitutional provisions, he further said: “ Looking at 
the scope of these limitations, it is obvious that it was 
intended to secure in the future that which has been 
adopted and secured and enjoyed almost from the ori- 
gin of popular representative government in this coun- 
try tothe time the Constitution was adopted— pro- 
portionate representation,’ and apportionment ‘as 
nearly equal as practicable’ among the several coun- 
ties forthe election of members of the Legislature, as 
it had existed in Wisconsin since 1836. The provision 
of section 3 for an apportionment ‘according to the 
number of inbabitants’ is the exact equivalent of the 
provisions of the ordinance of 1787 of a‘ proportionate 
representation of the people in the Legislature.’”’? And 
then, after referring to the veto by Gov. Dewey of the 
first apportionment bill passed, as not being accord- 
ing to the number of inhabitants, and therefore uncon- 
stitutional, and other matters, he further said: ‘*‘ The 
very great disproportion in the number of inhabitants 
in certain Assembly districts mentioned in the opinion 
of the chief justice must, it seems to me, be regarded 
as in violation of the mandate of the Constitution to 
apportion members of the Assembly according to in- 
habitants. There is, no doubt, a wide distinction be- 
tween the exercise of a fair, just and necessary dis- 
cretion within the rules of constitutional apportion- 
ment, and a gross departure and manifest abandon- 
ment and defiance of them; between discretion 
within certain limits and for certain ends, and an 
open, obvious and palpable violation of them.” 81 
Wis. 510-512, 518. The opinion of the chief justice is 
devoted to a different question, but in speaking of 
dividing counties eniitled to two or more assembly- 
men into Assembly districts hesaid: ** In making such 
division, the rules of compactness and numerical 
equality of population, so far as practicable, are also 
imposed upon the Legislature by the Constitution. 
These latter requirements are largely modified by other 
constitutional rules, especially the rule which pro- 
hibits the dismemberment of towns and wards.’’ 81 
Wis. 530. And again: ‘‘They [the Senate districts] 
mist also be as nearly equal in population as other 
constitutional requirements will permit.’’ 81 Wis. 
531. Thus Mr. Justice Orton, in giving the leading 
opinion of the courtin the former case, declared the 
act unconstitutional and void, because the Legislature 
had not apportioned and districted anew the members 
of the Senate and Assembly according to the number 
of inbabitants; and that opinion was supplemented by 
the other opinions therein filed. That decision is here 
reaffirmed as the law of the State. The requirement 
that Assembly districts must be as nearly equal in 
population as the other constitutional provisions will 
permit is just as applicable totwo or more Assembly 
districts in a single county as to an Assembly district 
composed of two or more counties. While the act here 
in question in the main conforms to those require- 








ments of the Constitution which present equality of 
representation, yet it almost wholly disregards the 
only constitutional requirement particularly designed 
to secure such equality as nearas practicable. Hence 
we find one Assembly district with only 8,626 inhabit- 
ants, while another contains 25,111; and one Senate 
district with only 30,732 inhabitants, while another 
contains 65.952; and there are numerous other irregu- 
larities, though less glaring, yet no less repugnant to 
the Constitution, running through the whole act. No 
attempt has been made to justify these palpable and 
unnecessary inequalities of representation upon any 
constitutional basis, save only that of legislative dis- 
cretion. Beyond question, the enactment of an ap- 
portionment law is an exercise of legislative power, 
and hence the power to make the sume is vested in the 
Senate and Assembly. Whatever may have been in- 
ferred from what has been said, we believe no lawyer 
has contended at the bar that such supposed legisla- 
tive discretion is absolute and unlimited. Had the 
framers of the Constitution intended to give to the 
Legislature absolute and unlimited power in the mak- 
ing of such apportionments, they would simply bave 
required them fromtime to time to “apportion and 
district anew the members of the Senate and Assem- 
bly,” and stopped right there, or have said nothing on 
the subject. 

This court has repeatedly sanctioned the proposition 
that our State Constitution is not so much a grant asa 
limitation of powers, and hence that the State Legis- 
lature has authority to exercise any and all legislative 
powers not delegated to the Federal government, nor 
expressly or by necessary implication prohibited by 
the national or State Constitution. State v. Forest Co., 
74 Wis. 615, and cases there cited. Had the Constitu- 
tion therefore remained silent as to the number of 
senators and assemblymen, the census, the apportion- 
ment and the formation of Senate and Assembly dis- 
tricts, it is quite obvious that the Legislature would 
have possessed the discretionary powers suggested. It 
was because the framers of the Constitution were un- 
willing to vest such discretionary and unlimited pow- 
ers in the Legislature that they prescribed specific 
methods, restrictions and limitations upon the exer- 
cise of such powers. Thus the Constitution expressly 
provides that “the number of the members of the As- 
sembly shall never be less than fifty-four nor more than 
one bundred.”’ Sec. 2, art.4. Hereis a discretion in 
the Legislature, in making an apportionment or other- 
wise, to fix the number of assemblymen at fifty-four or 
one hundred, or any number between these figures; 
but should they attempt to fix the number at only 
fifty-three or less, or one hundred and one or more, it 
is very manifest that the enactment would be asimple 
nuliity, for want of power to makeit. So by the same 
section it is provided that “ the Senate shall consist of 
a number not more than one-third nor less than one- 
fourth of the number of the members of the Assem- 
bly.’ Here is a discretion left to the Legislature, but 
it is limited to the two fractions named, or some inter- 
mediate number, but any attempt to constitute a Sen- 
ate of agreater or less number than thus authorized 
would obviously be repugnant to the Constitution and 
void. 

Leaving out matters not relevant here, and section 4 
of the same article, as amended, provides that “the 
members of the Assembly shall be chosen biennially, 
by single districts, * * * by the qualified electors 
of the several districts, such districts to be bounded by 
county, * * * town or ward lines, to consist of 
contiguous territory, and be in as compact form as 
practicable.” It is obvious from this that the number 
of districts must be ‘he same asthe number of mem- 
bers; that the qualified electors of each district have 
power to elect oue member, and no more; that neither 
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a town nora ward can be divided in the formation of 
an Assembly district, so that each town, and the whole 
of it, must be in some one Assembly district, and each 
ward, and the whole of it, must be in some one Assem- 
bly district. It was determined in the former case, 
and is now conceded, that no county line is to be bro- 
ken in the formation of any Assembly district. This 
section also requires that each Assembly district must 
consist of contiguous territory, that is to say, it cannot 
be made up of two or more pieces of detached territory. 

All admit that these several conditions are abso- 
lutely binding upon the Legislature, and that that body 
has no power, much less discretion, to dispense with 
any oneof them. It is conceded that the act in ques- 
tion conformsto these several requirements, but it will 
be observed that no one of these requirements is cal- 
culated to secure or aid in securing the equality of 
representation; on the contrary, their observance 
must necessarily to a limited extent prevent such 
equality of representation, so that unless there are 
other provisions in the Constitution calculated to se- 
curesuch equality within certain limits, then there is 
norestriction whatever. It will be observed that the 
section quoted speaks of “* ward lines,”’ but contains no 
other reference to cities. 


contemplated that the necessity was likely to arise for 
dividing up cities by ward lines in the formation of 
Assembly districts, and thus allow smaller factors to 
enter into the formation of such districts, and to that 
extent facilitate the equality of representation. Thus, 
the primary factors of each Assembly district are 
either towns or wards, or both; and this is equally 
true whether the Assembly district is wholly withina 
county, or consists of two or more counties, since each 
county is subdivided into towns, or towns and wards. 
The section quoted also provides that each Assembly 
district must ‘‘be in as compact form as_ practi- 


cable.” As this clause, to a certain extent, lim- 
its legislative discretion, and at the same time 
and to a certain extent authorizes such discre- 


tion, it will be considered in connection with the 
discretionary powers of the Legislature. The Consti- 
tution provides that the Legislature shall, “at their 
first session after’? the prescribed census, either by the 
State or the United States, “apportion and district 
anew the members of the Senate and Assembly, ac- 
cording to the number of inhabitants, excluding In- 
dians not taxed, and soldiers and officers of the United 
States army and navy.” Sec. 3, art.4. Thus it ap- 
pears that the Legislature must not only apportion the 
members of the Senate and Assembly ‘according to 
the number of inhabitants,’? but must also district 
anew the members of the Senate and Assembly ‘‘ac- 
cording to the number of inhabitants.’ The require- 
ment that such apportionment shall be made at the 
first session of the Legislature after the taking of sach 
census very Clearly indicates that the census so taken 
is to be the basis of such apportionment; otherwise the 
apportionment might as vell be made the year prior 
to the taking of such census as the first session of the 
Legislature thereafter. On this point Mr. Justice Pin- 
ney, in the former case, in effect, said, as will appear 
from a quotation herein, that the apportionment must 
be based upon such prior census or enumeration. 81 
Wis. 510. 

It is here conceded that the total population of the 
State, according to the census of 1890, was 1,686,880, and 
that if it were possible to secure exact and equal rep- 
resentation upon the basis of that census, the unit of 
representation of each Assembly district would be 
16,868. But, as already indicated, it is impossible to 
secure exact and equal representation, by reason of the 
constitutional hindrances mentioned; and it is be- 
cause of such hindrances, and only because of such 





From this it ismanifestthat | 
the framers of the Constitution, even at that early day, | 











hindrances, that the Legislature, under the Constitue 
tion, are at liberty to depart from the equality of rep- 
resentation. Hence they are required by that instru- 
ment to apportion and district anew the members of 
the Assembly “according to the number of inhabit- 
ants,” and in doing so the districts are to “be in as 
compact form as practicable.” The thing thereby 
sought to be secured, and in fact secured, is equality 
of representation, in so faras it is practically attain- 
able, without violating any of the other provisions of 
the Constitution named. And this rule is not only 
applicable inthe formation, of a district out of two 
or more counties, but also to the formation of two or 
more Assembly districts in one county. 

In apportioning a county into two or more Assembly 
Gistricts there is necessarily a new unit of representa 
tion. The actin question provides for six Assembly 
districts, each made up of one or more counties in the 
northern portion of the State, containing in the aggre- 
gate ouly 67,849 inhabitants, which is less than four 
times the unit, and when there is no constitutional im- 
pediment to their being grouped together into four 
districts. Inthe formation of two or more Assembly 
districts inany one county the Legislature have the 
discretionary power to group towns as they may see 
fit, and to group wards as they may see fil, orto group 
towns and wards as they may see fit, provided that in 
doing sothey do not violata any of the provisions of 
the Constitution mentioned. Perhaps this may be 
made to appear more clearly by an illustration. Dane 
county contains thirty-five towns and two cities, with 
an aggregate population, according to the last census, 
of 59.578. Of these thirty-five towns, twenty-nine con- 
tain less than 1,500 inhabitants each, and eight of these 
contain less than 1,000, and only one exceeds 2,000, and 
that coatains only 2,379. The city of Stoughton con- 
tains two wards, with each less than 1,500 inhabitants. 
Madison has six wards, and the largest contains 2,943 
inhabitants. The act in question assigned to this 
county four members. — It is simply impossible to ap- 
portion and district Dane county anew “ according to 
the number of inhabitants ” contained in it, and have 
a difference in the district to exceed a minor fraction 
of adjoining towns, or adjoining towns and wards; 
but with the city of Madison all in one district, as it is 
in the act, there is no constitutional reason for any 
difference in the remaining districts to exceed 500, or 
at most 1,000; and yet, as apportioned under the act, 
there isa difference of 7,233, and this too is done at the 
expense of compactness. Similar views may be re- 
girded as entertained in respect to a large number of 
counties. In consequence of the very large wards in 
Milwaukee—eleven of which contain to exceed 10,000 
inbabitants each, and one of which contains 22,469—it 
is more difficult to approximate equality of representa- 
tion, but it should be done as far as practicable under 
the restrictions mentioned. Compactness, being of 
lesser importance, may to some extent yield in aid of 
securing anearer approach to equality of representa- 
tion; but in some instances, in the act in question, it 
is made to yield in aid of securing inequality of repre- 
sentation. Thus in Rock county there are three As- 
sembiy districts, and there is a difference in two of 
them of 6,285, when itis quite obvious that minor frac- 
tions of adjoining towns do not exceed from 500 to 
1,000; and yet the smallest district is entirely sur- 
rounded by oneof the other districts, thus destroying 
compactness in the outside district. Counsel is un- 
doubtedly right in saying, in effect, that whether the 
formation of such hollow districts destroys their com- 
pactness within the meaning of the Constitution, is 
simply a question of fact. According to Mr. Webster, 
Marshall, C. J.. once said from the bench that “a Leg- 
islature may alter the law, but no power can reverse ® 
fact.” 2 Webst. Wks. 334. 
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The Constitution also requires that * the Legislature 
shall apportion and district anew the members of the 
Senate * * * according to the number of inhabit- 
ants.’ See. 3, art. 4. The only constitutional impedi- 
ment to the securing of equality of repre-entation in 
such Senate districts isthe requirement that ‘ sena- 
tors shall be chosen by single districts of convenient 
contiguous territory, * * * and no Assembly dis- 
trict shall be divided in the formation of a Senate dis- 
trict.” Sec. 5. art.4. The proposed answer alleges 
that “in the formation of Senate districts the Legisla- 
ture is given the discretionary power to compose them 
of Assembly districts containing two, three or four 
Assembly districts of such numbers and situation as 
to the said Legislature shall seem convenient and 
proper with reference to the situation of the inhabit- 
ants of such districts, and best for a proper representa- 
tion of the interests of different parts of the State.” 
This claim goes to the extent of authorizing the Leg- 
islature, in its discretion, to form a Senate district 
from two of the smaller or four of the larger Assem- 
bly districts. Here the smallest contains only 8,626 
inhabitants, and twice that pumber would only be 
17,252, or only 213 more than one-third of the Senate 
unit; whereas the largest contains 25,111 inhabitants, 
and four times that number would be nearly twice the 
Senateunit. Ttistruethe act in question does not in 
any instance show such wide disparity in the popula- 
tion of Senate districts; but to here sanction the dis- 
cretionary power thus claimed is to open the door for 
its exercise to the maximum by any future Legis- 
lature. But the present act does go in that direction 
to the extent of forming one Senate district from two 
Assembly districts with an aggregate population of 
only 30,752, and forming another Senate district from 
four Assembly districts with an aggregate population 
of 65952. This is a plain disregard of the constitu- 
tional mandate, which requires such apportionment to 
be made “according to the number of inhabitants.’’ 
The vice which seems to run through the act in ques- 
tion is in assuming that the only limit to the discre- 
tionary power of the Legislature in making such ap- 
portionment is the major and minor fractions of such 
units of representation. Thus the smallest Assembly 
district above mentioned is only 192 above one-half of 
the Assembly unit, and the largest Assembly district 
named above lacks only 191 of one and a half of the 
Assembly unit; thus asserting the broad discretionary 
power in the formation of Assembly districts of giving 
to the inhabitants of the one substantially three times 
the representative power possessed by those of the 
other, and in the formation of Senate districts of giving 
to the inhabitants of the one a consideruble more than 
double the representative power possessed by the in- 
habitants of the other. The Constitution gives no war- 
rant to any such fictitious standards, and will bear no 
such latitudinarious construction. Major and minor 
fractions of population in towns, wards, counties and 
Assembly districts are of course to be considered in 
making such apportionments, but they are only to be 
considered along the lines calculated to secure approx- 
imate equality in representation. The theory of major 
and minor fractions of the units of representation can- 
not excuse or justify a failure to apportion and dis- 
trict anew “according to the number of inhabitants” 
inso far as practicable, consistently with the other 
provisions of the Constitution mentioned. It has been 
said that the court should suggest a plan for such 
apportionment. But the court now, as heretofore, 
disclaims any and all legislative functions. Besides, 
the people in their organic act have themselves de- 
vised a plan which is binding upon this court, as well 
as other officials. That plan however can never be le- 
gitimately worked out by unkuown quantities, in some 





occult science, along the lines of fictilious standards 
and extraneous Considerations; but may very easily, 
by obeying the imperative constitutional mandate, ob- 
serving its fixed standards aud resorting to the simple 
rules of addition, subtraction and division. Such con- 
stitutional mandate and standards cannot be broken 
down or rendered inoperative on the theory of discre- 
tionary power. 

In speaking of a constitutional provision requiring 
senators to be apportioned “according to the number 
ofinbabitants,” and after mentioning the impossibil- 
ity of dividing towns, Shepley, J., in 18 Me. 472. 473, 
suid: ‘And here also it may be said there must exist 
a discretion to be exercised by the Legislature making 
an apportionment. That power which a legislative 
body is compelled to exercise by such a moral neces- 
sity cannot properly be considered as discretionary. If 
however it beso designated it is a diseretion like that 
last named, limited in the same manner, and not sub- 
ject to be abused. There can be warrant for the 
exercise of this kind of discretion, if it may be so 
called, beyond what is required by the case to be pro- 
vided for. If the Legislature has any other discretion, 
it is necessarily an unlimited one in practice, however 
it may beattempted to limit it in theory.”’ Then, 
after speaking of such unlimited discretion, he further 
said: “It is believed that such is the legitimate and 
practical tendency of admitting any other discretion 
than that which arises out of an absolute moral neces- 
sity.””. **When the Constitution defines how a right 
may be exercised, it prohibits the exercise of that 
right in some other way.”” Morris v. Powell, 125 Ind. 
281. Therule is tersely stated by Marshall, C. J., thus: 
“Ttis a ruleof construction, acknowledged by all, that 
the exceptions from a power mark its extent, for it 
would be absurd as well as useless to except from a 
granted power that which was not granted—that 
which the words of the grant could not comprehend.” 
Gibbons v. Ogden, 9 Wheat. 191. And again the same 
chief justice said: ‘If it be a general rule of interpre- 
tation, to which all assent, that the exception of a par- 
ticular thing from general words proves that in the 
opinion of the law-givers the thing excepted would be 
within the general clause had the exception not been 
made, we know of no reason why this general rule 
should not be as applicable to the Constitution as to 
other instruments.’ Brown v. Maryland, 12 Wheat. 458. 
“Tn expounding the Constitution,” said Taney, C. J., 
‘“‘every word must have its due force and appropriate 
meaning, for it is evident from the whole instrument 
that no word was unnecessarily used or needlessly 
added.”’ Holmes v. Jennison, 14 Pet. 571; State v. Car 
Co., 64 Wis. 105. 

It follows that the Constitution requires the Legis- 
lature to apportion the State into Senate and Assembly 
districts, ‘according to the number of inhabitants,’’ as 
nearly as it can be done consistently with the other 
provision of the Constitution mentioned. Such con- 
stitutional requirements are plain and unambiguous, 
and hence are not to be regarded as abrogated by any 
number of legislative violations of them. If, as 
claimed, there has never been any such equal appor- 
tionment in the State, then there certainly has never 
been any legislative construction of the words quoted, 
for in order to give any effect to such construction the 
words construed must be ambiguous, and capable of 
two or more meanings, one of which the Legislature has 
adopted. Where however the words are unambiguous, 
and the Legislature has never undertaken to construe 
them, but simply disregarded them, their action, 
though often repeated, cannot be allowed to have the 
effect of pro tanto repealing the Constitution. 

Judgment has already been entered in accordance 
with the prayer of the complaint. 
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Winstow, J., dissenting. I cannot agree with my 
colleagues upon either of the questions which are pre- 
seuted in this action. 


(Omitting the question of jurisdiction. ] 


However, if this were the only point upon which I 
differed with the decision of the majority of the court, 
I should write no opinion, but content myself with a 
simple dissent. Butmy views asto the merits of the 
action are totally at variance with those of my col. 
leagues, and to that question [address myself. Ln the 
former case of Stale v. Cunningham, 8L Wis. 440, it was 
held that the Apportionment Act of 1891 was invalid, 
because it violated a positive command of the Consti- 
tution, namely, the command that county lines 
should not be broken in the formation of Assembly 
districts. As to the correctness of that decision [have 
no doubt. But that question is not before us now. The 
controlling question in this State is whether the law is 
unconstitutional because of the disparity of popula- 
tion between the districts formed by it. In the case 
just cited it was held by Mr. Justice Pinney in the 
course of his opinion, with reference to this very ques- 
tion: “Whether this court can declare an act of ap- 
portionment void in such cases is a question not miua- 
terial to the decision of this case, and which will re- 
quire furtber discussion and consideration, and need 
not now be determined.’’ In these views I concurred. 
The question thus suggested is now presented. Every 
law passed by the legislative branch of the government 
and approved by the executive is presumed to be con- 
stitutional. Every intendment isinits favor. It is 
not to be lightly set aside. It should be sustained, 
unless it is clearly in violation of the Constitution, and 
it is frequently said that its unconstitutionality must 
appear beyond all reasonable doubt. These are fund- 
amental principles. I approach the consideration of 
this question therefore feeling that the law should be 
sustained if possible, ani this feeling is the stronger 
because a decision adverse to the law declares uncon- 
stitutional every previous apportionment, and brands 
every Legislature which ever assembled at the seat of 
government since 1852 as merely ade facto Legislature, 
for it isa fact that all previous apportionments con- 
tain greater relative differences in population than the 
one before us. One would naturally desire to be very 
sure of his ground before announcing such a conclu- 
sion. Let us examine the constitutional provisions 
which are claimed to be violated by this law. The 
first requirement is that the apportionment shall be 
made according to population, This requirement was 
of course intended to secure substantial equality of 
representation. If it stood alone, without other re- 
quirements, the argument would be strong that prac- 
tically absolute equality in the population of districts 
was intended. But there are other requirements 
equally binding, which to a greater or less degree must 
necessarily seriously interfere with the idea of abso- 
lute equality in districts; in fact, reider it impossible. 
In case of Assembly districts, these other require- 
ments are (1) that no county, town or ward line shall 
be broken; (2) that the districts shall consist of con- 
tiguous territory, and (3) that they shall be in as com- 
pact form as practicable. In case of Senate districts 
(1) that no Assembly district be divided; (2) that the 
territory of the district be convenient and contiguous. 

No argumentis required to show that these addi- 
tional constitutional commands render impossible any 
thing approaching absolute numerical equality in dis- 
tricts. Ifcounty lines cannot be broken, great disparity 
in population in districts is unavoidable. Take an ex- 
ample. Suppose the unit of Assembly representation 
to be 16.000. Given two counties containing respect- 
ively 39,000 and 25,000 inhabitants. The first county 
has two entire units and a mivor fraction, soit will be 





entitled to but two assemblymen; the second county 
has one unit anda major fraction, which entitles it to 
two assemblymen. Thus if these two counties be di- 
vided exactly evenly, 19,500 inhabitants will elect an 
assemblyman in one county, while 12,500 will elect an 
assemblyman in the other county, but it could not be 
said that auy rights of any citizen had been violated. 
So itis evident also that the requirement of compact- 
ness is liable to interfere seriously with numerical 
equality. And in the case of Senate districts it is 
equally evideut that the Constitution cannot mean ab- 
solute equality. The Senate district must be com- 
posed of entire Assembly districts. There are now 
thirty-three Senate districts and one hundred Assem- 
bly districts. Ifthe Assembly districts be equal, or 
nearly so, and three are assigned to each Senate dis- 
trict, there will be one Senate district composed of 
four Assembly districts; and the numerical difference 
between the last-named districts and the others would 
be substantially the Assembly unit. Thus the very 
terms of the Constitution demonstrate the impossi- 
bility of equality in either Senate or Assembly dis- 
tricts. It isevident that the term “according to popu- 
lation’? means “as near as reasonably practicable,” in 
view of the other requirements. It is evident also that 
there must be a latitude of action in regard to popula- 
tion if the requirement as to compactness is to have 
any effect. This is certain, because if the districts are 
to be divided so as to give the nearest possible ap- 
proach to equality, compactness must necessarily be 
disregarded. Who then isto judge of what degree of 
equality of numbers is reasonably practicable?) And 
who is to jadge of the compactness which is practic- 
able? Manifestly the Legislature, upon whom the duty 
of apportionment is imposed. 

Here then is evidently a latitude of action. Here, 
within limits which no one can precisely define 
ov lay down, is a discretion to be exercised, not by this 
court, but by the Legislature. The very fact also that 
the duty of apportionment is imposed on the Legisla- 
ture, a body which in the highest degree is charged 
with the exercise of judgment and discretion in its 
acts, is a strong implication that discretion is in- 
tended to be exercised. If it were simply a question 
of addition and division, a board of arithmeticians 
would answer the purpose far better. There is there- 
fore in my judgment, « discretion here which, with 
the terms of the Constitution alone before us, is evi- 
dently quite large; a discretion which any court 
should hesitate long before interfering with. I say it 
is evident on the face of the Constitution itself that a 
large discretion necessarily exists in the Legislature 
with reference to the matter of population, but we have 
light on the subject other than that furnished by the 
words of the Constitution. [tis a cardinal principle 
of the law with reference to the construction of stat- 
utes, the meaning of which is in any way doubtful, 
that contemporaneous, long-continued aud open con- 
struction of the statute in acertain manner by the of- 
ficers or bodies charged with the duty of executing it 
is of great weight in judging of the proper construc- 
tion, and such practical construction is often controll- 
ing. This principle has been fully recognized by this 
court in Scanlan v. Childs, 33 Wis. 663, and Harrington 
v. Smith, 28 id. 43. That the same principle is applica- 
ble to the construction of a Constitution, which is 
simply the highest law of the State, is unquestionable. 
Commissioners v. Miller, 7 Kans. 479. In judging there- 
fore of the latitude or discretion which the Legislature 
is given by the Constitution with regard to the popu- 
lation of districts, we are entitled to examine into and 
consider the construction which was contemporane- 


ously placed upon these constitutional provisions. In 
thisinvestigation we are peculiarly fortunate, because 
the same body which framed the Constitution aud laid 
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down the rules of apportionment incorporated into the 
Jonstitution also anapportionment of the State,which 
remained in force until 1852. 

Now, I know it will be said that the Constitution 
makers were not bound by the constitutional require- 
ments in making their apportionment, and that they 
might, if they chose, violate the rules which they laid 
down for the control of the Legislature; and I freely 
grant the soundness of the proposition. But to my 
mind itis not within the bounds of reason nor proba- 
bility to suppose that an earnest body of men, assem- 
bled for the purpvse of laying the foundation of the 
new Commonwealth, should lay down acode of fun- 
damental rules intended to guard the rights of the citi- 
zen iu his voting power for all time, and in the next 
breath should deliberately violate those rules, and de- 
clare that for a number of years that part of the Con- 
stitution should be nullified. Nor do I find any thing 
in the debates of the convention which indicates that 
the members ever thought they were making an appor- 
tionment in violation of constitutional rules. I en- 
tertain no doubt that this first apportionment made 
by the framers of the Constitution was intended to be 
made under the rules which the Constitution laid 
down. Any other view seems to me a severe imputa- 
tion upon the character of the fathers of the State. I 
regard it asa practical exposition of the Constitution 
by the makers of that instrument themselves, and as 
such entitled to the greatest weight in judging of the 
extent of that undefined latitude or discretion which 
was intended to be allowed as to population of dis- 
tricts. As such let us briefly examine it. The popu- 
lation of the Territory was alittle more than 210,000. 
The number of assemblymen provided for was sixty- 
six, and of senators nineteen. The Assembly unit of 
population was nearly 3,200, the Senate unit 11,000. The 
largest Assembly district was Green county, which 
had a population of 6,487, or more than twice the unit; 
and the smallest district was Calumet county, with a 
population of 1,060, or about one-third the unit; and 
between these two extremes the whole gamut of popu- 
lation wasrun through in the other districts. So the 
largest Senate district was Waukesha county, with a 
population of 15,866, an excess of nearly one-half the 
unit, and the smallest district was formed of Craw- 
ford, Chippewa, St. Croix and La Pointe counties, 
with a population of 3,450, or about one-third the unit, 
and between these extremes ranged the other districts. 
Again, couuties were not given their proportionate 
number of members. Thus Racine county, with a 
population of 19,539, and entitled clearly to six mem- 
bers, received but five, while Rock county, with a 
population of 14,729, also received five. Again, where 
counties were awarded more than one assemblyman, 
the division of the county was not always made in ac- 
cordance with the county unit of population. An ex- 
ample of this occurs in Milwaukee county, where the 
country towns are divided into three Assembly dis- 
tricts, with populations, respectively, of 2,156, 2,948 
and 3,620. By an obvious rearrangement, whereby 
compactness is not sacrificed, the districts might have 
been made, 2,784, 2,807 and 3,135. Other instances 
could undoubtedly be found, but I forbear. I have 
cited enough to show that the Constitution makers 
evidently considered that there was a wide latitude or 
discretion allowable as to population. It was natural 
that when the constitutional convention had thus set 
the example, and given a practical construction to the 
instrument, the Legislature should follow the path so 
marked out, and so we find the fact to be. 

The first legislative apportionment was made in 1852; 
the next in 1856; and they have been made every five 
years since that time. In 1852 the units of representa- 
tion were nearly the same, and the Assembly districts 
varied in population from 963 to 8,566, the Senate dis- 





tricts from 4,104 to 19,158, while many counties received 
less than the number of assemblymen which the popu- 
lation entitled them to. I 1856the Assembly districts 
ran from 2,423 to 9,272, the unit being 5,521; and the 
Senate districts ran from 7,558 to 384,540, the unit being 
18,403. 11861 the Assembly districts ran from 3,119 
to 15,682, the unit being 7,758; aud the Senate districts 
ran from 15,170 to 34,154, the unit being 23,511. In 1866 
the Assembly districts ran from 5,199 to 14,841, the unit 
being 8,683; and the Senate districts ran from 12,667 
to 42,029, the unit being 26,313 In 1871 the Assembly 
districts ran from 5,855 to 23,611, the unit being 10,546; 
and the Senate districts ran from 14,570 to 46,941, the 
unit being 31,959. 

It is unnecessary to follow the remaining apportion- 
ments. They are substantially like those above cited; 
they all show the exercise of a wide latitude as to rela- 
tive population of districts; they all follow the lead of 
the constitutional apportionment. The present ap- 
portionment divides the State far more nearly accord- 
ing to population than any one of the previous appor- 
tionments since the State was born. Now, I do not 
wish to be misunderstood. lam not claiming that be- 
cause previous Legislatures have violated the Constitu- 
tion the Legislature of 1892 may do so with impunity. 
1 fully understand that no prescriptive right to break 
a constitutional command can be acquired. I amsim- 
ply claiming that it isapparent that the Constitution 
confers a discretion on the Legislature as to the popu- 
lation of districts, a discretion whose limits are unde- 
fined, and that in considering the limits of such discre- 
tion, contemporaneous, long-continued and unchal- 
lenged construction by the Legislature is of great 
weight. Here we havea practical construction placed 
upon the constitutional requirement by the Constitu- 
tion makers themselves. We have also forty years of 
practical construction by the Legislature following the 
constitutional construction, unchallenged until now; 
and I believe it should prevail. If it does prevail, then 
the law before us is unquestionably valid. 

Considerable stress was laid upon the fact that under 
the act in question, where counties contained more 
than one Assembly district, the county was not divi- 
ded as nearly equally in point of population as possible. 
A considerable number of instances of this kind were 
commented upon. It was claimed that in such case a 
new unit should be obtained, and the districts made to 
conform as nearly as practicable to that new unit in 
population. What I have said as to the legislative dis- 
cretion applies to a considerable extent upon this ques- 
tion. The limitations of contiguity and compactness 
interfere with equality of population, and the forty 
years’ practical construction is equally emphatic in its 
tendency to prove that no inflexible rule of this kind 
is laid down by the Constitution. It is very evident 
also that it would be very undesirable in some cases to 
divide acounty as absolutely even as possible. Take 
the case of Racine county, for instance. The city con- 
tains a population of 21,014 by the last census, and the 
country towns @ population of 15,254. The city, by 
this law, was made one Assembly district, and the 
country another. Now, bere was a disparity of nearly 
6,000 between these two districts; but is it not mani- 
fest that the county will probably be better repre- 
sented and the voters better satisfied by this arrange- 
ment than by detaching wards from the city and add- 
ing them to the country district? Any man with any 
experience knows that the attaching of city wards to 
acountry district isapt to produce discord and dissat- 
isfaction. Thecity has its peculiar interests, and the 
country has its interests, and they generally conflict. 
A map was presented, showing how the county could 
be divided into two districts with almost exact equal- 
ity of population. By this map the first and second 
wards of the city were detached from the city and 
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added tothe country towns. The fantastic shape of 
the proposed district would rival that of the original 
district from which it is said the word ** gerry mander”’ 
is derived. No one would say that any good end could 
be subserved by such a carving of the city. Now, [do 
not contend that these remarks apply to all the dis- 
tricts of which complaint is made. They do apply to 
some extent in the Janesville district, and to the Eau 
Claire district; but there are undoubtedly disparities 
in the divisions of counties for which no particular 
reason appears on the face of the map. With regard 
to such instances, it is clear to me that the legislative 
discretion is a wide one as to numbers; that they may 
consider things such as the community of interest, fa- 
cility of communication, the general topography, the 
rapidity with which population is increasing, and 
mang other things which this court cannot know, and 
with which it has nothing to do. This court cannot 
take evidence as to these outside considerations, but I 
have no doubt of the power of the Legislature, in the 
exercise of its discretion, to considerthem. Such con- 
siderations were urged in the constitutional couven- 
tion in making the first apportionment, and it is clear 
that they were acted upon, and that variations in popu- 
lations of districts were thus produced. In any event, 
the differences within county lines are not sufficient, it 
seems to me, to autborize any court, in view of our 
constitutional and legislative history, to set aside 
the law, and leave the State with no apportion- 
ment. 

A few general observations, and [ leave the subject. 
I fear we are entering upon a period of judicial appor- 
tionments. This is the second law which has been at- 
tucked within a few months in this court. After the 
decision on the first law, the Legislature was recon- 
vened, and the present law enacted. Now this law is 
attacked, and the court holds it void, and points out in 
its opinion wherein the Constitution is violated. Pre- 
sumably another session of the Legislature will be held 
and another attempt will be made to pass an appor- 
tionment law in accordance with the opinion of the 
court. This also may be attacked by some enterpris- 
ing citizen, who steps into court with his private coun- 
sel, and relates to the court the burning wrongs of 
some of his fellow citizens in a far distant county, who 
are all unconscious of the outrages inflicted on their 
rights ascitizens. Again the court will pass upon the 
questions raised, and inform the Legislature wherein 
the law must be corrected. By the time this process 
has been repeated several times more, it will be a seri- 
ous question whether the law finally resulting is the 
offspring of the Legislature or of the court. Has not 
the Legislature acted simply as the recorder of the de- 
crees of thecourt? Has not its discretion vanished, 
and been supplanted by the discretion of the court? 
Has not the court in fact made the law, and thus in- 
vaded the province of its co-ordinate branch of 
the government? Truly [ think these queries 
must be answered in the affirmative, and if so, 
the grave nature of this decision is apparent. The 
court has assumed to itself legislative power. It has 
practically substituted its discretion forthe legislative 
discretion. No essayon our form of government is 
necessary to show that an encroachment by one 
branch of the government on the proper powers of one 
of its co-ordinate branches is a greater evil than the 
evil of gerrymandering. Lam not by any means de- 
fending gerrymandering. I[ recognize it as an evil, 
although I am inclined to think that its bad effects are 
generally overestimated. LIthink there are very few, 
if any, instances where political power has been re- 
tained by the minority for any length of time by 
means of the gerrymander. But however this may be, 


the question presented now is not whether the gerry. 
mander is an evil, but what are the limits of the dis- 





eretion which the Legislature may constitutionally ex- 
ercise in forming legislative districts? 

This opinion has been written at intervals, amid the 
press of exacting and onerous judicial duties. The 
writer is aware thatitis not a complete discussion of 
the questions involved in this important case, nor was 
it intended to be sucha discussion. 1t was simply in- 
tended as a statement of the grounds upon which the 
writer feels compelled to dissent. Holding the views 
which are here indicated, it has seemed tome my im- 
perative duty to place on record this earnest though 
unavailing protest. 


WITNESS—COMPETENCY OF WIFE— 
BIGAMY. 


MICHIGAN SUPREME COURT, OCT. 4, 1892. 


PEOPLE V. QUANSTROM. 

Bigamy on the part of a husband is not such a ‘‘ personal” 
wrong or injury to the wife as to qualify her to testify 
against the husband in a criminal prosecution, undera 
statute forbidding her testimony except in cases growing 
out of such a wrong or injury, and forbidding it also in 
any proceeding instituted by her in consequence of 
adultery. 


De Long & O' Hara, for appellant. 
A, A. Ellis, Atty.-Gen., for people. 


McGrarTu, J. Respondent was convicted of bigamy, 
and the sole question in the case is whether a com- 
plaint for bigamy may be made by the first wife. It is 
well established that one not a competent witness 
against the person charged is not competent to make 
acomplaint against him, so that the real question is 
whether, in a criminal action for bigamy, the first wife 
isacompetent witness. Our statute, as amended in 
1885, is as follows: * Sec. 7546. A husband shall not be 
examined asa witness for or against his wife without 
her consent, nor a wife for oragainst her husband with- 
out his consent, except in cases where the cause of action 
grows out of a personal wrong or injury done by one 
to the other, or grows out of the refusal or neglect to 
furnish the wife or children with suitable support, 
within the meaning of act number one hundred and 
thirty-six of the Session Laws of eighteen hundred and 
eighty-three, and except in cases where the husband 
and wife shall bea party to the record in a suit, action 
or proceeding where the title to the separate property 
of the husband or wife so called or offered as a witness, 
or where the title to property derived from, through 
ov under the husband or wife so called or offered as a 
witness, shall be the subject-matter in controversy 
or litigation in such suit, action or proceeding, in op- 
position to the claim oc interest of the other of said 
married persons, who is a party to the record in such 
suit, action or proceeding, and in all such cases such 
husband or wife who makes such claim of title, or un- 
der or from whom such title is derived, shall be as 
competent to testify in relation to said separate prop- 
erty and the title thereto, without the consent of said 
husband or wife who isa party to the record in such 
suit, action or proceeding, as though such marriage re- 
lation didnot exist; nor shall either, during the mar- 
riage or afterward, without the consent of both be ex- 
amined as to any communication made by one to the 
other during the marriage, but in any action or pro- 
ceeding instituted by the husband or wife, in conse- 
quence of adultery, the husband and wife shall not be 
competent to testify.’ 

It is clear that the words “ personal wrong or in- 
jury’ are used in a restricted sense. Given their 
broadest signification there would be no necessity for 
the exceptions following that clause, and no necessity 
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for the insertion of the italicized clause or amendment 
of 188. Totbe general common-law rule excluding 
the testimony of husband and wife, there were excep- 
tions which were allowed, from the necessity of the 
case, “for the protection of the wife in her life and 
liberty, and partly for the sake of public justice.’’ This 
necessity is described by Lord Mansfield to mean, 
“not a general necessity, as where no other witness 
can be had, but a particular necessity, as where, for 
instance, the wife would be otherwise exposed, with- 
out remedy, to personal injury or brutal treatment.” 
Bently v. Cooke, 3 Doug. (Mich.) 422. In 1 East P. C. 
455, Mr. East regards it as settled that “in all cases of 
personal injuries committed by the husband or wife 
against each other the injured party is an admissible 
Witness against the other.” ‘The text-wrilers gener- 
ally refer to the exceptions to the general rule of in- 
competency as embracing cases of personal injury. 
Whart. Crim. Ev. 393; 2 Tayl. Ev., § 1371.) Phe instan- 
ces given are where a man has been indicted for forci- 
ble abduction with intent to marry, forassisting at a 
rape, forattempting to poison, for maliciously shoot- 
ing, or for an assault and battery. Mr. Taylor says: 
“ For many years doubts were entertained whether a 
wife was or was not an admissible witness against her 
husband in cases where he was proceeded against, un- 
derthe Vagrant Act, as a rogue and a vagabond for 
deserting her, and for causing her to become a charge 
to the parish. These doubts have now been resolved 
in the negative.” 2 Tayl. Ev., $1871. Theamendment 
of 1885 to our own statute makes the wife a witness in 
proceedings for refusal to support. In People v. Car- 
penter, 9 Barb. 580, the husband was indicted for using 
criminal means—as subornation of perjury—to injure 
the wife in a proceeding for divorce, and the court held 
that there was no violence, no injury, no threat of in- 
jury to ber person, against which it was necessary to 
protect her; that she had abundant means of defense 
and redress in the judicial proceedings in which the 
fraud was practiced, and that she was therefore not a 
competent witness in the criminal proceeding. Citing 
People v. Chegaray, 18 Wend. 687; Den v. Johnson, 18 
N. J. Law, 87; State v. Welch, 6 Me. 3; State v. Bur- 
lingham, 15 id. 104. ‘The language of the rule at com- 
mon law was as broad as the language * personal in- 
jury’ in our statute, and that language meant, and 
was held to mean, violence, either actual or coustruc- 
tive, to the person, and by a long line of decisions the 
wife was not allowed to give testimony in prosecutions 
for bigamy, or any other crime not involving personal 
violence, or corporeal injury to her. The words 
“wrong” and “injury ” are often used the one for the 
other. An injury to the person is a wrong, and a con- 
structive injury tothe person is also awrong. A wrong 
is defined to be an injury, and an injury as a wrong. 
A personal wrong or injury is an invasion of a personal 
right, it pertains to the person, the individual. A 
cause of action growing out of a personal wrong is one 
designed to protect or secure some individual right. 
The right, as well as the wrong, must pertain to the 
person. It must be one that is purely personal in its 
character, nnd in no sense can the exception here be 
said to embrace public wrongs, which are personal only 
in the sense that they wound the feelings or annoy or 
humiliate, but inflict noinjury upen the person. The 
last clause of the section was evidently added in view 
of the fact that, under another statute, the proceeding 
for adultery cannot be instituted except by the wife, 
and is therefore-of a personal character. 

Our statute is peculiar, and we have been unable to 
discover any adjudications upon a like statute. — It is 
anomalous also in that it embraces within one section 
the law governing the admissibility of the testimony of 
busband or wife in criminal proceedings, as well as 
civil cases. The authorities in those States where the 





question has arisen under statutes which, although 
they differ, involve the same priaciple, are in conflict. 
In lowa the statute provides that neither the husband 
nor wife shall be a witness against the other, except in 
a criminal proceeding for crime committed by one 
against the other. In State v. Sloan, 55 Lowa, 219, the 
court say simply that ‘in our opinion if the defendant 
is guilty of bigamy he committed a crime against the 
wife.”’ State v. Ilughes, 58 Lowa, 165, follows the Sloan 
Case, but in neither opinion is the question discussed. 
In Nebraska, under a similar statute, in Lord v. State, 
17 Neb. 526, the husband was convicted of aduliery. 
The courtsay: ‘‘The statute makes it an offense for 
the husband to desert his wife and live and cohabit 
with another woman. If the husband is prosecuted 
for the offense, the prosecution certainly would bea 
criminal proceeding fora crime committed against the 
wife. In our own view it was the intention of the 
Legislature to include the offense here charged, and 
the ends of justice will be best subserved by permit- 
ting the wife to testify.’’ In Overton v. State, 45 Tex. 
616, the husband and wife had been separated, and the 
husband was charged with the theft of the wife’s prop- 
erty. The statute is the same as that of Iowa. The 
courtsay: “This provision of the Code cannot, in our 
opinion, be properly given so broad an interpretation 
as to permit husbands and wives to testify against each 
other in prosecutions for offenses against their prop- 
erty. To give it such a construction would be to make 
a marked innovation upon a well-established common- 
law rule of evidence not required or warranted by its 
language, 

There is nothing, we think, in the spirit and object 
for which this provision of the Code was evidently de- 
signed which requires or should induce us to give it 
this interpretation. Its plain and obvious import is to 
limit the permission given tothe busband and wife to 
testify against each other to proseentions for personal 
offenses by one against the other.’’ In Compton v. 
State, 13 Tex. App. 27], the indictment charged the 
husband with incest with the daughter of his wife bya 
former husband. The court overrules Morrill v. State, 
5 Tex. App. 447, and Roland vy. State, 9 id. 277, and 
holds that the wife is not a competent witness against 
her husband. — In Stale v. Armstrong, 4 Minn. 335 (Gil. 
251), the court say: “A prosecution for the crime of 
adultery does not fall within the cases in which a wife 
could testify against her husband under the general 
rule for two reasons: First. The necessity which war- 
rants the exception does not exist, as all the material 
features of such an offense are susceptible of proof 
without her aid as readily asin othercrimes. Second. 
It is not a crime against her person, and involves no 
violence to or abuse of her. 

In New York the statute provided that in all crimi- 
nal trials and examinations before trial, a husband or 
wife may be examined as a witness in behalf of the 
other, but upon no such trial or examination sball a 
husband or wife be compelled to testify against the 
other. In People v. Houghton, 24 Hun, 501, the court 
held that the latter clause was negative only, and made 
no innovation upon the old common-law rule; that the 
statute affirmed her competency only in favor of ber 
husband and not against him. In Utah the Code of 
Civil Procedure provided that the exception did not 
apply to a criminal action or proceeding for a crime 
committed by one against the other. The Code of 
Criminal Procedure provided that, except with the 
consent of both, or in cases of criminal violence upon 
one by the other, neither husband nor wife is a com- 
petent witness for or against each other in a criminal 
action or proceeding to which one or both are parties. 
In Bassett v. U.S., 1387 U.S. 496, which was a prosecu- 
tion for polygamy upon error from the Supreme Court 
of Utab, reported in 13 Pacific Reporter, 237, the court 
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held that the testimony of the wife was inadmissible. 
Justice Brewer, speaking for the court, says: ‘Is 
polygamy such acrime against the wife? That it is no 
wrong upon her person is conceded, and the common- 
law exception to the silence upon the lips of husband 
and wife was only broken, as we have noticed, in cases 
of assault of one upon the other. That it is humilia- 
tion and outrage to her is evident. If that is the test 
what limit is imposed? Is the wife not humiliated, is 
not her respect and love for ber husband outraged 
and betrayed when he forgets his integrity as a man 
and violates any human or divine enactment? Is she 
less sensitive, is she less humiliated, when he commits 
murder or robbery or forgery, than when he commits 
polygamy oradultery? <A trae wife feels keenly any 
wrong of her husband, and her loyalty and reverence 
are wounded and humiliated by such conduct. But 
the question presented by this statute is not how much 
she feels or suffers, but whether the crime is one 
against her. Polygamy and adultery may be crimes 
which involve disloyalty to the marital relation, but 
they are rather crimes against such relation than 
against the wife, and, as the statute speaks of crimes 
against her, it is simply an affirmation of the old, fa- 
miliar and just common-law rule.’ 

In the cases excluding the testimony of the wife it is 
held that the Legislature had imported into the stat- 
ute the common-law rule, and that, before any depart- 
ure from that rule—affirmed as it is through the ages 
of common law, a rule having its solid foundation, as 
is said by Justice Brewer, in the best interests of so- 
ciety—ean be adjudged, the language declaring the leg- 
islative will should be so clear as to prevent doubt as 
to its intent and Jimit. The clear weight of authority 
supports the principles laid down in these last-cited 
cases, and is against the admissibility of the testimony. 
If not a crime against her, it certainly is not a wrong 
which i3 personal to her. Criminal statutes are not 
grounded in personal grievances, but in public inju- 
ries, and a prosecution for bigamy is not a cause of ac- 
tion growing out of a personal wrong or injury. The 
conviction must therefore be set aside and the respond- 
ent discharged. 


Lone and Montreomery, JJ., concurred with Mc- 
GratuH, J. 


Morse, C. J. (dissenting). Our statutes provide that 
a wife cannot testify against her husband “ except in 
cases where the cause of action grows out of a personal 
wrong or injury’’ done to her, and in other cases not 
here necessary to be mentioned. It is also provided 
that “in any action or proceeding instituted by the 
husband or wife, in consequence of adultery, the hus- 
band and wife shall not be competent to testify.’ 
How. Stat., § 7546. The complaint for bigamy in this 
case was mide by Marie Quanstrom, the alleged law- 
fal wife of the respondent. He was tried and con- 
victed of the crime of bigamy upon such complaint. 
It is claimed that his lawful wife was not competent to 
make the complaint, and that he should be discharged 
for that reason. It was held in State v. Sloan, 55 lowa, 
217, that bigamy was a crime against the wife, and that 
she was competent to testify under a statute which 
provided that neither husband nor wife should be a 
witness against the other, except in acriminal proceed- 
ing for acrime committed by the one against the other. 
See also State v. Hughes, 58 Lowa, 165. It was also held 
in State v. Bennett, 31 Lowa, 24, that a husband was 
competeat to testify against his wife in a prosecution 
for adultery under this same statute, because adultery 
of the wife was a crime against the husband. See also 
Lord y. State, 17 Neb. 526. It has been held to the con- 
trary in the Supreme Court of the United States. See 
Bassett v. U. S., 137 U. 8. 496, also State v. Armstrong, 
4 Minn. 335 (Gil. 251). 











Under our statute it is plain that adultery in hus- 
band and wife is treated as a crime against the other, 
as it is provided that no prosecution shall be com- 
menced but on the complaint of the husband or wife. 
How. Stat., § 9279. In my opinion the intent of the 
statute (Ilow. Stat., § 7546) is clearly shown by the ex- 
ception made in the case of adultery, taken in connec- 
tion with section 9279, which provides that the husband 
or wife must make the complaint. If the statute read 
“wrong or injury,’ without the prefix ‘* personal,’’ 
there could be no doubt of its intention, for all must 
admit that bigamy, although acrime against society» 
is 2 great wrong and injury to the lawful wife, and the 
consequences of the crime fall most heavily upon her 
and the second and unlawful wife-—the two persons in- 
jured by the act. Is it not a personal wrong and 
injury? If the word ‘‘personal’’ is restricted to the 
narrow sense of a beating or wounding of the person, 
the act of bigamy may possibly be excluded from the 
meaning of the statute. But [ cannot conceive from 
the reading of the statute that such a narrow interpre- 
tation correctly voices its meaning. It is the wife’s 
personal rights, whether of person or property, that 
are intended to be protected by her testimony. Such 
a Violation as this of her marital rights, the most sacred 
and dear to her of any, is certainly a personal wrong 
and injury to ber, and, in my opinion, if adultery had 
not been specially excepted in this statute, the wife 
would have been under it a competent witness against 
her husband. The exception being made proves that 
it was thought necessary to make it in order to take it 
out from under the statute. Further, T cannot be- 
lieve that the Legislature intended that, while a wife 
or husband may make complaint against the other for 
adultery, they cannot do so in bigamy, which em- 
braces adultery. 

The conviction was right and should be sustained. 


GRANT, J., concurred with Morsg, C. J. 
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CONSTITUTIONAL LAW — RAILROAD COM- 
PANIES — STOCK KILLING — ABSOLUTE 
LIABILITY. 

COLORADO COURT OF APPEALS, SEPT. 26, 1892. 


Denver & R. G. Ry. Co. v. OUTCALT. 

2 Mills Statutes, section 3712, which makes railroad compa- 
nies liable absolutely for stock killed, without regard to 
the question of negligence, or the violation of any statute 
enacted in the exercise of the police power, and section 
3713, which imposes a penalty of double the appraised 
value of the animals killed, together with an attorney's 
fee, for failure to pay within thirty days, are unconstitu- 
tional. 


TATUTORY action to recover damages for killing 

plaintiff's mare. 

The facts as established are that plaintiff below (de- 
fendant in error) had several horses running ina pas- 
ture on his farm; the railway of plaintiff passed 
through the pasture; that defendant, for his own con- 
venience in catching or handling the horses, turned 
four or more out with ropes or lariats on twenty or 
twenty-five feet long, one end being around the neck 
of the animal, balance loose and dragging. The mare 
killed was one of those incumbered with a rope. The 
horses, on the approach of the engine, were in the im- 
mediate vicinity of the track. The train was “slowed 
up” and whistle blown. The horses crossed the track 
and were supposed to be entirely out of danger, but 
immediately after it was seen by the engineer and fire- 
man that the mare in question was fastened to the 
track by the rope being caught in the track, the end 
caught or fastened being on the opposite side from the 
mare. The rope consequently passing across the track 
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was caught by the engine. ‘The air brakes were at 
once applied, but it was impossible to stop in time. 
The mare was pulled upon the track by the rope, 
struck by the engine and killed, or injured so as to 
make killing necessary. An appraisement was had 
and the mare valued at $200. The company failed to 
pay within thirty days. Suit was subsequently 
brought and atrial had, resultingin a judgment for 
the plaintiff for $400~—double the appraised value—also 
for $50 attorney’s fee, making the amount $450 and 
costs. 


Wolcott & Vuile and H. F. May, for plaintiff in 
error. 


Gullett & Crump, for defendant in error. 


Reep, J. The provisions of the statute under which 
the action was brought, and which are necessary to be 
considered in determining the case, are the following: 
2 Mills Stat., p 1979, § 3712: ‘That every railroad or 
railway corporation or company operating any line of 
railroad or railway, or any branch thereof, within the 
limits of this State, which shall damage or kill any 
horse, mare, gelding, filly, jack, jenny or mule, or any 
cow, heifer, bull, ox, steer or calf, or any other domes- 
tic animal, by running any engine or engines, car or 
cars, over or against any such animal, shall be liable to 
the owner of such animal for the damages sustained by 
such owner by reason thereof.’ And section 3713, 
pages 1979-L98L: ‘*And such railroad or corporation 
shall, within thirty days after the receipt of such cer- 
tificate, pay to the owner of the stock so killed or dam- 
aged, or to his or her authorized agent, the amount of 
such appraisement, together with all the costs, as 
aforesaid, and in all cases where the value of such 
stock is established by this act, such company or cor- 
poration shall pay for such stock within thirty days 
after the delivery of the affidavit and certificate of 
ownership of brand, or affidavit of ownership of said 
stock, and if any such company sball so fail to pay for 
such stock within thirty days after the delivery of 
such affidavit and certificate, such company shall be 
liable for double the value the appraised or schedule 
value of any such animal or animals, together with 
reasonable attorneys’ fees, to be allowed by the 
court.” 

The only question presented and urged in argument 
is the supposed unconstitutionality of the statute in 
question. It isably contended: First, that defendant 
is absolutely foreclosed—precluded from all defense— 
having no day in court; second, that the statute is pe- 
nal in character, in doubling the amount of appraised 
valuation and adding an attorney’s fee for failure to 
pay within the thirty days limited and prescribed. 

The questions presented are delicate and trouble- 
some. Were the questions between individuals the so- 
lution would be fareasier. Railroad corporations hav- 
ing no natural rights, but their existence and all rights 
being franchise rights, granted by the State, to what 
extent they can be subjected to class legislation, and 
taken out of the domain of general laws and principles 
applicable to individuals, is a serious and intricate 
question. The granting by the State of a franchise to 
operate a railroad, and its acceptance by the corpora- 
tion, is regarded in the light of a contract, and where 
the legislation preceded the act of incorporation, such 
laws are supposed to be contemplated and accepted by 
the party accepting the charter, and to form a part of 
the contract; but when the restrictive and arbitrary 
legislation is subsequent to the grant and acceptance, 
the question is how far a corporation can be subjected 
to class legislation, to law made applicable only to it. 
After carefuland exhaustive examination of the au- 
thorities, [ am reluctantly compelled to hold the 
statute in question, as construed and admiuistered iu 














our courts, unconstitutional and void. Iam the more 
reluctant, from the fact that, although its constitu- 
tionality has not been directly decided by the Supreme 
Court, as far as Lean ascertain, there are cases that 
may be construed as sustaining the statute. In Ruil- 
way Co. v. Henderson, 10 Colo. 1, it is said: ‘ Upona 
fulland careful compliance by the owner of the ani- 
mal injured with the requirements of theact, he would 
seem to be entitled thereunder to the compensation 
fixed or proven, as the case may be, regardless of the 
question of negligence on the part of the defendant 
company. Failing to comply with the statute however 
such owner may still have his common-law ation.” 

It will readily be seen that the question of the valid- 
ity of the statute was neither raised nor determined. 
The court held the statute not the exclusive remedy, 
but cumulative; that the party could make his elec- 
tion, and, having made it in favor of the common-law 
action, he was required to make proof of negligence. 
In other words, that he could not recover without 
complying with the requirements of the common law, 
regardless of the statute. Inthe paragraph cited the 
learned judge was very guarded in discussing the stat- 
ute. Says: ** He would seem to be entitled,” ete. It 
is only discussed in so far as was necessary to distin- 
guish between the amount and character of proof re- 
quired to make a case. 

In Railroud Co. v. De Busk, 12 Colo. 294, in a very 
elaborate opinion, the statute making railroad corpo- 
rations liable for damages caused by fire is declared 
constitutional, but the decision cannot in any way be 
construed to cover the statute in question. There are 
in this important provisions, viz., in regard to double 
compensation and an attorney's fee, not contained in 
that. Again, science and practical experience may 
have clearly demonstrated that, with proper mechani- 
cal appliances and care, fire would not be communi- 
cated. If such is the fact, the statute only requires 
such protection to the property of others as public pol- 
icy and common prudence would dictate, and the ab- 
solute liability for the actual damage may be regarded 
as a proper penalty for a failure either to provide 
proper appliances or exercise proper care. — It is only 
upon this theory that the statute can be sustained. 
Although the discussion in the opinion takes a wide 
range, the conclusion must be held applicable only to 
the statute involved in the case. It cannot be pre- 
sumed that it was the intention of the court to antici- 
pate and decide in advance questions that might arise 
in regard to another statute, on a subject hardly 
analogous, and containing other and different provis- 
ions. 

One criticism upon the opinion may be allowed. 
From the discussion and language used it seems im- 
possible to determine whether the statute in question 
in that ease was regarded as absolute in character, fix- 
ing the liability for the damage, on proof that the fire 
was communicated by the engine, or whether that fact 
was to be regarded only as prima facie evidence of 
negligence that might be rebutted by evidence for the 
defense. In either statute the validity greatly depends 
upon the construction of the statute and the solution 
of that question. 

The statute under consideration in this case, as con- 
strued and applied, violates the fourteenth amend- 
ment of the Constitution of the United States, which 
cays: “* * * Nor shall any State deprive any 
person of life, liberty or property without due process 
of law, nor deny to any person within its jurisdiction 
the equal protection of the laws.”’ Tt is also in viola- 


tion of section 25. Bill of Rights of this State, which 
declares “that no person shall be deprived of life, lib- 
erty or property without due process of law.’’ Though 
differing slightly in wording, the same declaration or 
provision occurs in the Constitutions of all the States, 
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a principle asserted in Magna Churta, which was em- 
bodied in and became a fundamental principle of the 
common law, asserting the inviolability of the equality 
of all persons before the law, and prohibiting class or 
discriminating legislation. In England the authority 
of Parliament is subject to the limitation that no law 
shall be passed which is contrary to common right and 
natural justice. In the old Cause of Dr. Bonham, 8 
Coke, 118a, Lord Coke said: ‘ It appears in our books 
that in many cases the common law will control acts 
of Parliament, and aljudge them to be utterly void, 
for when an act of Parliament is against common 
right and reason, or repugnant, or impossible to be 
performed, the common law will control it, and ad- 
judge such act to be void.” And see Day v. Suvadge, 
Hob. 85. **‘ Due precess of law’’ has been frequently 
and variously defined, the result reached in each in- 
stance being the same. The briefest and most com- 
prehensive definition is that of Johnson, J., in Bank v. 
O' Kely, 4 Wheat. 244: ‘*Tiey were intended to secure 
an individual from the arbitrary exercise of the pow- 
ers of government, unrestrained by the established 
principles of private rights and distributive justice.” 
Judge Story (Story Const., $1935) defines it as follows: 
The right ‘to be protected in life and liberty, and in 
the acquisition of property, under equal and impartial 
laws which govern the whole community. This puts 
the State upon its true foundation, a society for the es- 
tablishment and administration of general justice, 
justice to all, equal and fixed, recognizing individual 
rights, and not impairing them.’’? In Cooley on Con- 
stitutional Limitations, section 356, it is said: ‘* Due 
process of law, ineach particular case, means such an 
exertion of the government as the settled maxims of 
the law permit and sanction, and under such safe- 
guards for the protection of individual rights as those 
muxims prescribed for the classes of cases to which the 
oue in question belongs.’? Mr. Webster in Dartmouth 
College v. Woodward, 4 Wheat. 519, said: ‘ By the law 
of the land is most clearly intended the general law,a 
law which hears before it condemns, which proceeds 
upon inquiry and renders judgment only after trial. 
The meaning is that every citizen shall hold his life, 
his liberties, his immunities under the general rules 
which govern society.” In Hurtado v. California, 110 
U. S. 536, Mr. Justice Matthews said, while recogniz- 
ing the inherent and reserved powers of the State to 
make their own laws and alter them at pleasure, 
“that these reserved powers must be exerted within 
the limits of the fundamental principles of liberty and 
justice, which lie at the base of all our civil and politi- 
cal institutions.” 

The same principle is recognized and ably asserted 
by Beck, C. J., in Re Lowrie, 8 Colo. 499. “ Properly 
construed these maxims interpose no barriers in the 
way of wholesome legislation of any kind, but they 
prevent special and class legislation and all forms of 
legislation the effect of which is to extend privileges 
and securities toa portion of the community which 
are withheld from another portion, although relating 
to the same class of subjects. So faras the laws are 
conformable to the constitutional provision guarantee- 
ing equal and impartial security and the protection of 
the rights of the whole community, they become the 
law of the land, and the adjudication of individual 
rights thereunder is by due process of law. The same 
principles are applicable whether we refer to the en- 
actment of laws by general assemblies, or to their ju- 
dicial interpretation. They must be so framed and so 
administered as to come within the constitutional 
landmarks, abridging the immunities and privileges of 
ho person, but affording equal protection to all.” 

Howeverit may be in England, it is clear that the 
Constitutions of this and other States confer no power 
upon the Legislature to enact laws in conflict with the 





principles of natural justice and equity of the common 
law, upon which those Constitutious were founded, 
and which for centuries have been regarded as funda- 
mental. The general grant of power to make “ rea- 
sonable and wholesome laws” is limited; it confers 
no power to enact a law in violation of the fundamen- 
tal principles of the common law, as they existed at 
the time the Constitutions were adopted. In East 
Kingston v. Towle, 48 N. H. 61, it is said: ‘ Either 
way, whether these elementary principles of justice 
and equity are supposed to be embraced in the term of 
‘the law of the land’ or implied in the general nature 
of legislative authority, they equally limit the legisla- 
tive power. It isa maxim of general jurisprudence, 
not confined to any code, but so far as | am informed 
recognized as fundamental in the law of every enlight- 
ened people, that no man’s private rights shall be con- 
cluded by any judgment, decree or adjudication to 
which he was not so fara party that he had opportu- 
nity to be heard, and to adduce evidence on all points 
thataffected hisinterests.”’ See also Broom Leg. Max. 
735; 1 Greenl. Ev., § 522; Parsons vy. Russell, 11 Mich. 
115; Taylor v. Porter, 4 Hill, 140; Greene v. Briggs, 1 
Curt. 311. 

The business of operating railroads is legal and le- 
gitimate. The right is granted by the State and secured 
by charter. The public benefit of railroads is recog- 
nized. They are of inestimable value as agents in the 
settlement of the country, the development of its re- 
sources and in its civilization, but they are agents of 
dangerous power. Their operation under all cireum- 
stances, and handled with the greatest care, being dan- 
gerous to life and property, hence the necessity of pre- 
cautionary measures and legislation requiring great 
care and the best mechanical appliances and skill. 
Such legislative and precautionary measures are the 
proper and legitimate exercise of the police power of 
the State, but laws of that kind must define the duties 
and requirements, may require the fencing of roads, 
putting in cattle guards, prescribe a requisite amount 
of skill in operatives and perfection in machinery and 
appliances, making such laws penal, and fixing a pen- 
alty for violation, but the statute under consideration 
isnot of that character. It is the bald declaration: 
“Thou shalt not kill,” nor injure, declares that rail- 
road corporations shall be liable for all damages to 
stock caused by their trains, without regard to the 
skill and care with which the train is operated, pre- 
cluding all defense, even as in this case of the gross 
negligence of the owner of the stock. The statute is 
absolute, conclusive of the liability upon proof of the 
injury and damage only. There is no question of the 
power of the Legislature to repeal laws of evidence, 
enact new and different laws, or to change or modify 
existing laws. It is regarded as valid and legitimate 
legislation, within fixed limits. If the statute made 
the killing or injury of stock prima facie evidence of 
mismanagement or neglect, and changed the common- 
law burden of proof, and required the corporation to 
exonerate itself by competent evidence, the statute 
could stand; but precluding all defense, and making 
the liability absolute, it clearly violates a fundamental 
principle of the Constitution, and is repugnant to the 
principles and maxims of the common law upon which 
the Constitution was based. It declares that the cor- 
poration shall be liable and make payment for damages 
inflicted by inevitable accident, which no care, skill, 
diligence or foresight could prevent, and precludes the 
corporation from exculpating itself or making any de- 
fense whatever. In this it is discriminating, special 
and void. Natural persons are allowed to defend and 
exonerate themselves, show that the misfortune was 
inevitable and the accident and damage unavoidable. 
Any statute that forecloses a defendant, and precludes 
all defense, and denies the ‘‘day in court,” is and 
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must be unconstitutional and void. Under the statute 
in question, as construed and applied in this case, the 
ouly participation in the proceedings allowed the de- 
fendant corporation is the right to participate in the 
appraisement of the value or damage. 

Such is the absolute character of the statute, and 
such its construction and application by the courts, 
that not only is the corporation prevented from show- 
ing its own care and diligence, and the unavoidable 
character of the accident, but it is also precluded from 
showing the contributory negligence or even design of 
a plaintiff in causing the injury. If the statute is to 
be regarded as so absolute and conclusive in character 
as to preclude all proof of negligence on the part of 
the plaintiff, it would also preclude proof of wanton 
and intentional acts in subjecting his animals to in- 
jury or destruction. Under the wording of the statute 
making the liability absolute on proof only that the 
damage was done by the defendant, to allow proof of 
the negligence or willful acts of the defendant contrib- 


equity and justice, the answer is obvious, adequate 
compensation for the injury received, the value of the 
animal as appraised, and if payment is refused or the 
mouey withheld for an unreasonable time, interest 
upon theamount. The unreasonable withholding of 
money is compensated in damages in the way of inter- 
est, generally fixed by statute. When that is not the 
case the value of the use of the money forthe time it 
is detained. When double the amount of actual dam- 
age is arbitrarily given to the owner for thiriy days’ 
detention, it can only be sustained, as before stated, 
us punitive damages—a penalty, for the violation of a 
law presupposes criminal intention or moral obliquity, 
a willful and malicious killing, wanton injury—and 
double value is awarded as punishment. When such 
facts are not established by evidence, or required to 
be, there can only be compensatory damages. Any 
thing further is repugnant to the Constitution and the 
well-settled maxims of the common law, and, as in 





uting to or causing it would be, not an application of | 


the statute, but a departure from it, there being no ex- 
ceptions or provisions in it limiting its liability or 
exonerating it. It is contended on the part of the de- 
fendant in error that similar statutes in several of the 
States have been held to be constitutional. 
this a mistake. In almost every instance, if not in 
all (he cases, it will be found that the statute in ques- 
tion was the legitimate exercise by the Legislature of 


I think | 


the police power of the State, and that the lability | 


was only made absolute as a penalty for a failure to 
comply with the requirements of the law, a failure to 
fence the road,to put in cattle guards, to blow whistles, 


this case, it allows the injured party twice the value of 
the property destroyed, not by any willful and matic- 
ious act, contravening a law, but by an inevitable acci 
dent, an injury for which the plaintiff was responsible, 
or to which he contributed by culpable negligence. 

It is further contended that the statute in question 
is unconstitutional in allowing the plaintiff in such ae- 
tions an attorney’s fee. In this case, in addition to the 
double appraised value, jadgment was entered for an 
attorney's fee of $50. It is true that a statute may be 
declared unconstitutional in part, and valid in part, 
but that can only occur when the provisions can be 
separated and made independent. In this statute it 


| cannot be done; the provisions are so interdependent 


ring the bell, reduce the speed to the required mini- | 
| Same may be said of this provision that has been said 


mum, to employ competent operatives or to provide 
the best and most proper mechanical appliances. Un- 
der such circumstances the law is penal in cheracter, 
and the absolute liability, the penalty and the law can 
be sustained as a police regulation; but there isa 
marked distinction between a law of that character 
and the one under consideration. Here thereis no 
violation of a law, or pretense of a failure to comply, 
by the corporation. LT think that in almost every ia- 
stance a statute making the liability absolute, and not 
a penalty for a violation of law, has been held uncon- 
stitutional. In addition to the authorities cited, see 
Zeigler v. Railroad Co., 58 Ala. 594; Stoudenmire v. 
Brown, 48 id. 699; Oliver v. Robinson, 58 id. 46; Eust 
Kingston v. Towle, 48 N. H. 57; Piscataqua Bridge v. 
New Hampshire Bridge, 7 id. 35; Littleton v. Richard- 
son, 34 id. 179; Opinions of Judges, 41 id. 551; Hurtado 
v. California, 110 U. 8. 556; Sullivan v. Oneida City, 61 


that the entire statute must stand or fall together. The 


of the former provisions. It can only be regarded as 


| punitive damages, asa penalty for the violation of law, 





Ill. 242; Millett v. People, 117 id. 298; Fetter v. Wilt, 46 | 


Penn. St. 460; Bourd v. Bakewell, 122 01. 340: Craig v. 
Kline, 65 Peun. St. 415; Railroad Co. v. Parks, 32 Ark. 
131; Railroad Co. v. Lackey, 78 Ul. 55; Jensen v. 
Railway Co. (Utah), 21 Pac. Rep. 994; Bielenberg v. 
Ruilroad Co., 8 Mont. 271. 

The statute in question gives to the plaintiff double 
the appraised value of the animals killed or injured 
upon failure to pay within thirty days after appraise- 
ment. The same can be said of this provision as of 
the former. It can only be sustained as the penalty 
for the violation of an affirmative penal statute. As 
such it could be sustained as punitive damage for the 
failure to comply with the statute, not otherwise. An 
attempt to enforce it in a case like the present, where 
it is not contended that there has been any violation 
of a statute, renders it unconstitutional and void. 
When se applied itis repugnant to natural justice and 
equity, and opposed to the principles and maxims of 
the common liw. Coneeding the corporation liable 
for the damages inflicted, regardless of the cireum- 
stances, what is the measure of damages? According 
to the fundamental and long-established principles of 





and cannot be sustained where no law has been vio- 
lated. There are several respectable authorities sus- 
taining a provision of that character, but in every in- 
stance there was a violation of a statute emanating in 
the police power of the State, and where it was ex- 
pressly made a penalty for such violation. The same 
principles and reasoning, applied to other parts of the 
statute, are equally applicable to this. See also Caulder 
v. Bull, 3 Dail. 386. 

In Durkee v. Janesville, 28 Wis. 464, it is said: ‘*The 
genius, the nature and the spirit of our State govern- 
ment amounts to a prohibition of such acts of legisla- 
tion, and the general principles of law and reason for- 
bid them.’ In Wilder v. Railway Co., 70 Mich. 382, 
the statute allowing an attorney's fee to be taxed as 
part of the costs was held unconstitutional, where it 
was made a part of the penalty for failure to fence the 
road as required by law. The court said: “ Calling it 
an ‘attorney's fee’ does not change its real nature or 
effect. It is a punishment to the company and a re- 
ward to the plaintiff, and an incentive to litigation on 
his part. This inequality and injustice cannot be sus- 
tained upon any principle known to the law. It is re- 
pugnant to our form of government, and out of har- 
mony with the genius of our free institutions. The 
Legislature cannot give to one party in litigation such 
privileges as willarm bim with special and important 
pecuniary advantages over his antagonist. Here the 
Legislature has granted special advantages to one class 
at the expense and to the detriment of another, and 
has undertaken to make the courts themselves the ac- 
tive agents in this injustice, and to force them to im- 
pose penalties in the disguise of costs upon railroad 
companies for simply exercising, in certain cases, the 


|} common right of every person to make a defense in 


the courts when suits are brought against them. It 
yas suggested by plaintiffs counsel, upon the argu- 
ment, that the $25 was not imposed by the statute asa 
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matter of distinction between the suitors, but as a 
punishment to the corporation for not obeying the law 
as to the fencing of its right of way, and thatif the rail- 
way company properly fenced its track and complied 
with the law, it might then stand equal in the courts 
with the plaintiff in actions of this kind. But penal- 
ties cannot be prescribed and enforced in this way, 
and whatever may have been the object or intent of 
the Legislature, the result of the statuteisan injustice 
and an inequality, as before shown, which the courts 
cannot tolerate, and must disregard in the administra- 
tion of the Iaws.”’) This case has since been followed 
in that State. See Schut v. Ruilway Co., 70 Mich. 433; 
Rinear vy. Railroad Co., id. 623. 

Lam not prepared to go to the extreme length of the 
Michigan case, and bold that an attorney’s fee could 
not legally be made a penalty for failure to comply 





with a law, but. as before stated, I am satisfied that | 


the statute under consideration is clearly unconstitu- 
tionalas it now stands. The questions are of great 
importance, have been often presented, but not author- 
itatively met. In this case they could not be avoided. 
This court not having final jurisdiction where consti- 
tutional questions are involved, weenterupon it with 
great reluctance. Whether our views are sustained or 
reversed, it may precipitate a final disposition of the 
questions presented. 

The judgment is reversed and a new trial ordered 
according to the principles of the common law, disre- 
garding the statute in question. 


ee 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

BANK—ATTACHMENT—LiABILITY TO PURCHASER OF 
DRAET.-—(1) A bank is not indebted to a defendant 
who has purchased from it a draft which is still out- 
standing, and on which no default has been made by 
the drawee, and therefore the money paid by defend- 
ant for the draft cannot be levied on under attach- 
ment as money due defendant from the bank. (2) On 
an application for judgment against a non-resident de- 





port forthe last year of the corporation’s existence. 
(2) Nor can the directors be held liable under section 
338 of said chapter, declaring that the dissolution of the 
corporation shall not take away or impair any remedy 
given against the corporation, its stockholders or offi- 
cers, for any liability incurred prior to its dissolution, 
on the ground that the liability of the corporation is 
incurred when the contract is made, and exists at the 
time of its dissolution, although it does not become an 
existing debt until after the dissolution, when the 
work is finished, and that the default in filing a report 
then effectually exists. (5) Nor can the fact that a re- 
port is made and filed after the dissolution of the cor- 
poration and performance of the work raise, for the 
purpose of rendering the directors liable, the presunip- 
tion that the life of the corporation was extended un- 
der the Laws of 1875, chapter 611, section 29, providing 
forsuch extension by the consent of the holders of 


| two-thirds of the stock, in and by a certificate to be 


| signed by such stockholders, ete. 


Second Division, 
Opinion by Bradley, J. 





Oct. 1, 1892. Gold v. Clyne. 
12. N. Y. Supp. 531, affirmed. 

CRIMINAL LAW—GAME LAWS—SALE OF LIVE BIRDS. 
—Under the Laws of 1879, chapter 534, section 12, as 
amended by the Laws of 1880, chapter 584, section 2, 
providing that no person shall ‘‘ kill or expose for sale, 


| or have in possession after the same is killed,” certain 
| specified birds, ‘under a penalty of $5 for each bird so 


killed, exposed for sale or had in possession,’ a person 
is not liable for having live birds in her possession and 
exposing them for sale. The object in view was to pre- 
vent the destruction of the birds there mentioned. 
The prohibition was directed to the killing of them, 
and to make it effectual in that respect was applied in 


| like manner to the having them in possession after 


they were killed. [t so far had relation only to the 
killing of birds and the possession of them after they 
were killed, and although a person by having the pos- 
session of live birds does not violate the statute, it is 


| said that if he exposes them for sale he does violate it 


fendant, who was served by publication and did not | 


appear, proof by affidavit that an attachment was lev- 
ied on property of defendant, as required by the Code 
of Civil Procedure, sections 1216, 1217, may be over- 
come by proof of the actual facts to the contrary. (3) 
The Code of Civil Procedure, section 707, provides that 
a judgment for money only, rendered against a non- 
resident defendant, who was served by publication and 
did not appear, “can only be enforced against the 
property which has been Jevied upon by virtue of the 
warrant of attachment at the time when judgment is 
entered.”” Section 1370 provides that the execution is 
limited to the property attached. J1eld, that where 
execution on such judgment has been returned unsat- 
isfied, an action in the nature of a creditors’ bill can- 
not be maintained by the judgment creditor against 
defendant. Second Division, Oct. 1, 1892. Central 
City Bank v. Parent. Opinion by Landon, J. 


CORPORATIONS —LIABILITY OF DIRECTORS—FAILURE 
TO FILE REPORT—EXECUTORY CONTRACT PERFORMED 
AFTER DISSOLUTION. —(1) Under the Laws of 1875, chap- 
ter 611, section 18, making the directors of a corpora- 
tion which shall fail to file the annual report required 
thereby, liable for all the debts of the corporation then 
existing, ov which shall be contracted before such re- 
port shalt be made, it is essential to the liability of di- 
rectors that the relation of directors, the default in fil- 
mgareport andthe debt of the corporation shall ex- 
ist at the same time, and where the charter expires af - 
terthe making of an executory contract for work to be 
performed, and before performance. the directors are 


not liable for the work because of failure to file a re- | 





as effectually as if he should kill them, or have them 
in bis possession after they were killed, because per- 
chance the purchaser who would violate no law 
in buying might killthem. Isthere any reason why 
the purchaser's possession of live birds would be more 
objectionable than that of the person from whom he 
should purchase them? If there is, and the sale is 
within the intended interdiction, why was not the 
purchase as well as the sale within the statutory con- 
demnation, and the purchaser as well as the seller in 
like manner subjected tothe penalty? Inasmuch as 
the statute does not prohibit the having possession of 
the live birds, the reason is not apparent for the legis- 
lative intent to discriminate in that respect between 
the person who should sell and the person who should 
obtain from him the possession by purchase. It is 
however suggested that by putting live birds in the 
market they might come to the possession of a pur- 
chaser who, for some lucrative purpose, would kill 
them. This is upon the assumption that they might 
be purchased for some sort of ornamentation, and for 
that purpose be killed. While such may or may not be 
the purpose of the sale and purchase, the act of the 
purchaser in buying would be no less within the rea 
son for penal statutory imputation than would that of 
the seller. We have thus far proceeded with « view to 
the inquiry whether the legislative intent was such as 
to bring the charge made against the defendant within 
the statute, and think it was not, unless the language 
employed fairly requires construction to that effect, 
and that the charge against her cannot for support rest 
upon doubtful interpretation. While the statute may 
perhaps have been made to express more Clearly than 
it did the purpose in its bearing upon a charge of the 
character of that made in the present case, we think 
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the fair import of it is such that the prohibited expos- 
ure for sale relates to dead birds only. ‘This would be 
the effect of the relation of the words “after the same 
is killed’’ back to the words “ expose for sale,” and 
thus restrict their application in like manner as are 
the words relating to the possession. This is the 
natural and more obvious meaning of the language 
used, as it would ordinarily be understood, and it is 
the more reasonable interpretation of the statute in 
that respect. If the purpose had been to limit the ap- 
plication of the words “after the same is killed ”’ to 
the possession, it could have been done by placing 
them between the words ‘or’? and ‘‘ have,” so as to 
make it real “or after the same is killed have in pos- 
session,” ete. Itis suggested by counsel, in support of 
the plaintiff's contention, that if the Legislature had 
intended to prohibit the exposure for sale of dead 





birds only, the section would have been constructed as | 


follows: ‘No person shall at any time in this State 
kill and expose for sale, or have in his possession,” ete. 
But it may be seen that within a statute so framed the 
killing might be inoffensive without the further act of 
exposure of the dead bird for sale by him who had 
killed it. 
struction. There is no essential force in the criticism 
that application of the words of exposure for sale to 
dead birds only would render the words of possession 
useless because the former would include both. It 
mightand might not. The useof the language as to 
both may not have been unreasonably precautions, as 
the act of exposure forsale might not necessarily be 
that of the person baving the possession of them inthe 
legilsense of the term. The purpose of the statute 
was to prevent the killing of the specified birds, and to 
accomplish it, so faras it could, by prohibiting the hav- 
ing or exposing of dead birds for sale. The view here 
taken of tie statute is that the transfer by one to an- 
other of live birds was not within its contemplated in- 
hibition any more than was the possession of them. 


At all events it would be open to such con- | 





for a valuable consideration,’ within the meaning of 
the Recording Act, so as to entitle her deed to prevail 
over a prior unrecorded conveyance by the father. 
Webster v. Van Steenbergh, 46 Barb. 211, and Hendy 
v. Smith (Sup.), 2 N. Y. Supp. 535, disapproved; Ful- 
lenwider v. Roberts, 4 Dev. & B. 278; Worthy v. Cad- 
dell, 76 N.C. 82; Upton v. Bassett, Cro. Eliz. 445; Doe 
v. Routledge, Cowp. 705, and Metcalfe v. Pulvertoft, | 
Ves. & B. 183, so far as they hold that a purely nomi- 
nal consideration is insufficient to protect the subse- 
quent purchaser, are in harmony with the views we 
have expressed. Oct. 4, 1893. Tenenck v. Whitbeck. 
Opinion by Maynard, J. 15 N. Y. Supp. 418, re- 
versed. 


NEGLIGENCE — DANGEROUS PREMISES — INDEMNITY 
BY OCCUPANT—JUDGMENT OF FEDERAL COURT.—(1) 


| Where a judgment is recovered against and paid by 


the lessee ofa wharf for injuries to a person caused by 
a defect due tothe negligence of a sub-lessee and oceu- 
pant thereof, and to which the lessee did not contrib- 
ute, he may sue the sub-lessee for indemnity. There 
are many reported cases of recoveries of sums which 
persons have been compelled by judgments to pay for 
the neglects of others, and the general rule is that 


| there may be arecovery had in such cases unless the 


parties were alike in the wrong which caused the dam- 
ages. Rochester v. Montgomery, 72 N. Y. 67; Village 
of Port Jervis v. Bank, 96 id. 550; Chicago City y. 
Robbins, 2 Black, 418; 4 Wall. 657; Lowell v. Railroad 
Corp., 23 Pick. 24. The foregoing cases were brought 
by cities to recover sums which they had been com- 
pelled to pay to travellers on the streets for injuries 
caused by the negligent conduct of the defendants. 
The liability of the defendants to indemnify the mu- 
nicipalities is not placed, in the cases above cited, on 


| the ground that persons causing injuries in highways 


Song birds, Known as such, in addition to those speci- | 


ally mentioned, were included within the terms of the 
statute. They might be treated as pets, and while it 
would not be supposed that the Legisliture intended 
to prohibit their sale, the same reason would exist to 


prevent their destruction. The language used in the 


owe a higher or different duty to the public or to a 
city than to individuals, nor upon the ground that the 
liability over is peculiar to neglects to use due care i 

public streets. The same duty to exercise care for the 
safety of the public and all having oceasion to use piers 
would seem to be due from those in control of public 


| piers as from those using a public street, for both are 


act of 1879, and carried into that of 1880, was not first | 


used there. The stme was used in some of the provis- 
ions of the Laws of J871, chapter 721; Laws of 1872, 
chapter 433; Laws of 1874, chapter 511; Laws of 1875, 
chapter 183) The only apparent purpose of section 12, 
chapter 554, Laws of 1879, was to take protection from 
the sparrow and give it tothe robin, as in other re- 


public ways. Radway v. Briggs, 37 N. Y. 256; Taylor 
v. Insurance Co., id. 275; In re New York C. & H. R. 
R. Co., 77 id. 257; Taylor v. Mayor, 4 KE. D. Smith, 559; 


| Mayor v. Rice, id. 604; People v. Railroad Co. (Sup.), 


spects it was substantially the same as section 9, chap- | 


ter 721, Laws of 1871, and the amendment of 1880 
merely left out the robin and bobolink. — All those 
statutes, so far as relates to the phrase in question, 


were, we think, entitled to the construction here given. | 


A like perpose and policy are carried into the only 
statute now remaining on the subject (Laws of 1892, 
chapter 488), the seventy-eighth section of which pro- 
vides that * wild birds shall not be killed or caught at 
any time, or possessed after the same have been killed.” 


2N. Y. Supp. 29; 117 N. Y. 150-156; People v. Mallory, 
46 How. Pr. 181-283; 2 Thomp. & (. 76; People v. 
Macy, 62 How. Pr. 65; Gluck v. Ice Co. (Sup.), 9 N. Y. 
Supp. 254; Gray v. Gas-light Co., 114 Mass. 149; Church- 
ill v. Holt, 127 Mass. 165; Simpson v. Mercer, 144 id. 
415; Railroad v. Slavens, 148 id. 363; Brooklyn v. 
Railroad Co., 47 N. Y. 475, 487. See also Bish. Non- 
Cont. Law, § 435. When damages have been recovered 
by a judgment against a master for injuries sustained 
by the servant's negligence, the master not having con- 


| tributed, the sum so paid by the latter may be recov- 


While this statute does not necessarily aid in the con- | 


struction of the former, it seems to embrace all that 
was essential in the other to accomplish the purpose 
in view there. Second Division, Oct. 1, 1892. People 
v. Fishbough. Opinion by Bradley, J. Vann and 
Brown, JJ., dissenting. 12 N. Y. Supp. 24, reversed. 

Deev — UNRECORDED — BONA FIDE PURCHASER — 
CONSIDERATION. —A daughter to whom her father con- 
veysa farm worth $20.000 in consideration of $10, 


which is paid, and of her undertaking to pay the net 
proceeds of the place to him during his life, and after 
his death a certain portion thereof to hia wife and 
other daughter, is not “a purchaser iu good faith and 


ered from the servant. Smith v. Foran, 45 Conn. 244: 
Railroad Co. v. Latham, 63 Me. 177; Green v. River 
Co., 4'T. R. 589; Pritchard v. Hitchcock, 6 Man. & G. 
154; Smith Mast. & Serv. 134; 2 Thomp. Neg. 1061; 
Whart. Neg., § 246. (2) The fact that the judgment 
for the injuries was recovered against the lessee in a 
Federal court having jurisdiction, and could not have 
been recovered had the person injured sued in the 
State court, cannot defeat the lessee’s right to sue for 


, indemnity in the State court, since the latter court 


must give the same force and effect to judgments of 
the Federal as to those of the State courts. The judg- 
ment, though it would not be conclusive evidence of 
the liability of the sub-lessee to the lessee, would be 
proof that the lessee was legally liable to the person in- 
jured, and of the amount of that liability, and the sub- 
lessee’s liability for such damages would have to be 
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determined by evidence outside of the record in the 
Federal court. Second Division, Oct. 1, 1892. 
Oceanic Steam Nav. Co., Limited, v. Compania Trans- 
atlantica Espanola. Opinion by Follett, C. J. MN. 
Y. Supp. 728, reversed. 

PLEADING — JOINDER OF INCONSISTENT CAUSES — 
PLAINTIVE S ELECTION—CONTRACT—TENDER OF PROP- 
ERTY ON RESCISSION OF PURCHASE&.—(L) Plaintiff al- 
leged that defendant agreed as agent to purchase for 
hima number of shares in a mining company. The 
first count of his complaint sought a recovery of the 
purchase-price of the stock, based on a rescission of the 
contract, because of « fraudulent performance thereof 
by defendant. The second count was based on an af- 
firmance of the contract, and sought to recover dam- 
ages sustained by reason of the false representations as 
to the value of the stock. Evidence was given in sup- 
port of both counts, and the court submitted to the 
jury the action embraced in the second, and refused 
to submit the first count. Held, that though the two 
causes of action wece inconsistent, and but one could 
have been submitted to the jury, plaintiff had the right 
to elect on which count he would stand. (2) Plaintiff 
ordered defendant, as a broker, to buy for him a num- 
ber of shares ina miningcompany, and the shares were 
delivered to him by defendant. Afterward the prop- 
erty of the company was bought by another company, 
and the stock of the former made convertible into 
stock of the latter, and plaintiff had his stock so con- 
verted. Subsequently plaintiff discovered that de- 
fendaut did not buy the shares for him, but only 
turned over some which he himself owned, and there- 
upon plaintiff sought to rescind the purchase, and for 
that purpose borrowed the requisite number of shares 
in the original company and tendered them to defend- 
ant. Held, that the tender was good, since the shares 
being of like value, plaintiff was not bound to return 
the sume shares he received, and having borrowed 
them for that purpose had the right to transfer title 
to defendant, thus restoring him to all the rights 
parted with. Champion v. Joslyn, 44 N. Y. 653-658; 
Burrall v. Railroad Co., 75 id. 211; Barclay v. Culver, 
30 Hun, 1; Nourse v. Prime, 4 Johns. Ch. 490. Sec- 
ond Division, Oct. 1, 1892. Mayo v. Knowlton. Opin- 
ion by Haight, J. 10 N. Y. Supp. 230, reversed. 

TAXATION—CITY OF BROOKLYN—PIERS AND LAND 
BELOW LOW-WATER MARK.—(L) Even if the city of 
Brooklyn extends to low-water mark only of the Long 
Island shore, it includes all piers and other artificial 
erections below low-water mark, and such piers in 
Gowanus bay are within the jurisdiction of the city 
assessors. (2) Even if land below low-water mark of 
Gowanus bay, not made an aceretion by alluvion or the 
erection of piers, is not in the city of Brooklyn, but in 
the city of New York, such Jand, where it is part of an 
occupied lot, and the other partis above low-water 
mark, and in the city of Brooklyn, is properly assessed 
in such city underl Revised Statutes, chapter 13, title 
2, article 1, section 4, as amended May 11, 1836, provid- 
ing that when the line between two counties divides a 
farm or lot, the same shall be taxed, if occupied in the 
county where the occupant resides. Oct. 1, 1892. Tebo 
v. City of Brooklyn. Opinion by Follett, C. J. 10 N. 
Y. Supp. 749, afliemed. 

TRADE-MARK — INJUNCTION — FRAUDULENT USF BY 
PLAINTIFY.—(1) An injunction will not be granted to 
restrain the fraudulent use by defendant of a trade- 
mark claimed by plaintiff as its exclusive property, 
where plaintiff itself uses the trade-mark in part in 
violation of its established meaning, as a means of sell- 
Ing another product than that to which it can right- 
fully be applied, and to which the public have been 
and are led to believe it is alone anplied. According 
to the definition put upou the label by its originators, 





as understood by the trade, asserted in the most sol- 
emn manner by the plaintiff in judicial proceedings, al- 
leged in the complaint in this action, and found by the 
trial court, the words * Prince’s Metallic Paint’’ desig- 
nated paint made exclusively from ore taken from the 
original Prince mine. The designation of the locality 
from which the ore was taken, implied in the use of 
the label, was amaterial circumstance, because it was 
one of the essential grounds of the credit which Prince’s 
metallic paint had acquired in the market, and con- 
tributed to its sale. One-half of the paint sold by the 
plaintiff under that designation was in no sense the ar- 
ticle descrived inthe label. The label was an assur- 
ance to purchasers that the paint to which it was at- 
tached was made from the ore of the Prince mine, and 
wis a guaranty that they were receiving paint so man- 
ufactured. By affixing the label to paint manufac- 
tured from other ores, the plaintiff availed itself of the 
credit which pertained to paint manufactured from 
the Prince ore bed to put upon the market paints man- 
ufactured from other ores, without, so far as appears, 
disclosing the difference of origin. Purchasers were 
deceived, and the plaintiff reaped the advantage of the 
deception. The jurisdiction of equity to restrain the 
infringement of trade-marks is founded upon the right 
of property in the plaintiff, and its fraudulent invasion 
by another, and is exerted to prevent fraud upon him 
and upon the public. <A plaintiff who has adopted a 
trade-mark to identify his production, and by his labor 
and skill has created a valuable market therefor, and 
has induced public confidence in the superior quality 
of his goods, whether based on the skill used in their 
manufacture, or in the material from which they are 
made, or on both combined, is entitled, so long as he 
deals openly and honestly with the public, to be pro- 
tected aguinst those who witbout right attempt to ap- 
propriate his symbol to other goods of the same class. 
In protecting the owner of the trade-mark the public 
is also protected, and deception is prevented. But as 
was said by Lord Romilly in Cocks v. Chandler, L. R., 
11 Kq. 446, “the administration of equity is founded 
in perfect truth.” The party who comes into a court 
of equity for relief against fraud must himself be free 
from fraud in the matter of which he complains, or, as 
is frequently said, he must come with ‘clean hands.” 
The courts have in many cases applied this principle 
in bar of relief in cases of trade-marks. Any material 
misrepresentation in a label or trade-mark as to the 
person by whom the article is manufactured, or as to 
the place where manufactured, or as to the materials 
composing it, or any other material false representa- 
tion, deprives a party of the right to relief in equity. 
The courts do not in such cases take into consideration 
the attitude of the defendant. Although the defend- 
ant’s conduct is without justification, this, in the eye 
of a court of equity, affords no reason for interference. 
See Leather Cloth Co. v. American Leather Cloth Co., 
11 Jur. (N. 5S.) 513; Pidding v. How, 8Sim. 477; Perry 
v. Truefitt, 6 Beav. 66; Partridge v. Menck, 1 How. 
App. 558; Medicine Co. v. Wood, 108 U. S. 218; Palmer 
v. Harris, 60 Penn. St. 156; Kenny v. Gillet, 70 Md. 574; 
Browne Trade-Marks, chap. 10, and cases cited. (2) 
The fact that the misrepresentation does not appear on 
the face of the trade-mark, or in advertisements or 
circulars, is immaterial where the trade-mark has a 
particular meaning with the trade, as being applicable 
only to a certain produet, since there is an implied rep- 
resentation that it will only be applied to such pro- 
duct. (3) Noris it material that the product to which 
the trade-mark is attached by plaintiff other than that 
to which it is understood by the trade to be applied is 
as good as the latter product, since it is notwithstand- 
ing a deceit upon the public. Oct. 4. 1892. Prince's 
Manuf'g Co. v. Prince’s Metallie Paint Co. Opinion 
by Andrews, J. 15 N. Y. Supp. 249, reversed. 
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ANOTHER TREASON TRIAL. 


Editor of the Albany Law Journal: 

Your correspondent, Mr. Roger Sherman, omits one 
treason trial from his summary, which took place at 
the city of Philadelphia in the early summer of 1861. 
The accused, a Mr. Wainwright, was arrested on a war- 
rant setting forth certain acts amounting to treason, 
which it was alleged be had committed, and as the of- 
fense was a capital one, he was placed in jail and bail 
refused. An indictment was found, and in a few days 
the trial came off before the Court of Quarter Sessions. 
The proof failed to substantiate the charge, the jury 
found a verdict of not guilty, and the prisoner was im- 
mediately discharged. The exact date I cannot at this 
time recollect, but Ll remember the fact because | was 
a& newspaper reporter in that city, and it fell to me to 
write the account of the arrest and the subsequent 
trial. 

Jouwn E. Norcross. 

Brooxuyn, Nov. 10, 1892 


NEW BOOKS AND NEW EDITIONS. 
Browne's CRIMINAL LAw. 

The Elements of Criminal Law, Principles, Pleading and Pro- 
cedure. For the use of law schools and students. By 
Irving Browne, Boston, Doston Book Co., 1882. 

The publishers inform the editor of this journal that 
they sent him acopy of this manual for review, and 
have seen no notice of it, and ‘‘ want to know,” ete. 
It seems alittle indelicate for an author to review his 
own work, unless he condemns it, and we can hardly 
find it in our heart to do that. The author states that 
the manual is a skeleton of lectures which he has de- 
livered at the Albany Law School for many years. As 
a friend of the author, the editor of this journal may 
state that they both believe that the book contains all 
that is essential for the student at a law school, and 
that the principles are stated in the most concise form 
possible. Also that the author has not endeavored to 
accumulate authorities, but to give the latest, and es- 
pecially those which review or cite the earlier. Also 
that where there is conflict the author has stated what 
he deems the better rules, and that he has not gone 
into statutory changes. The editor of this journal 
fully agrees with the author in his belief, expressed in 
the preface, that ‘the book may also prove a conveni- 
ent index for practitioners.” And finally the editor is 
quite willing to say that the book is very neatly printed 
and that he wishes it great success. 

BROWNE'S BLACKSTONE’S COMMENTARIES. 

Contemporaneously with Mr. Frank S. Rice’s savage 
attack on Blackstone,comes this new edition of the great 
commentator, edited by Mr. Wm. Hardeastle Browne, 
of Philadelphia, and published, in one volume, by L. K. 
Strouse & Co. of New York. The editor's design is to 
print all of the original work that is pertinent to the 
present law, either institutionally or historically, and 
to give it as nearly without notes as may well be. 
There may be a foundation for the editor's belief that 
the commentaries have been too greatly overladen 
with notes in modern times. They have afforded a 
tempting field to such learned editors as Hammond. 
The notes in the present edition are very few and ex- 
tremely short, but always pertinent. The text has 
been compassed in about seven hundred pages, and dis- 
creetly divided into paragraphs with catch-lines in bold 
type. There is a useful glossary of twenty-four pages, 











and some biographical memoranda of the lawgivers 
and writers referred to by Blackstone are given. In 
them it is stated that “a biographer’’ terms Bacon 
“the wisest, brightest, meanest of mankind,’ which is 
news tous. The edition is a good one for teachers and 
students of law, The volume is admirably printed. 


PARKER AND WORTHINGTON ON PUBLIC HEALTH AND 
SAFETY. 
The Law of Public Health and Safety, and the Powers and 


Duties of Boards of Health. By Leroy Parker and Rob- 
ert H. Worthington. Albany: Matthew Bender, 1892. 


This is a very interesting subject, embracing such 
important general matters as liquor laws, the power 
to destroy property to prevent calamity, inspection, 
navigation end quarantine laws, pilotage, vaccination, 
animals, regulation of business and trades, practice of 
medicine, regulation of food, drinks and markets, fire, 
building, drainage and burial laws, and regulation of 
railroads. The introductory chapters treat of the po- 
lice power and its limitations, and of municipal corpo- 
rations in this view. The chapters on boards of health 
are thorough and practical, and show the experience of 
the senior author, who was formerly president of the 
Michigan State board of health. This portion of the 
book alone is sufficient to reeommend it to the profes- 
sion. A notegivingalist of nuisances, with the au- 
thorities, and covering four pages, is in itself a valu- 
able collection. It is apparent that the authors have 
considered every essential topic and have stated an 
ample number of cases, the table of cases covering 
some twenty-three pages. As a whole, the treatise may 
be recommended as a trustworthy and convenient 
guide in a very important field, and one not much oc- 
cupied. The only omissions which we casually note 
ure the subjects of boilers and their inspection, the 
keeping of gunpowder and the use of cigarettes. At 
least these are uot indexed. 


Cox’s TrRADE-MARK CASES. 


This is the second edition of this well-known digest, 
It has considerable additions, and a number of inter- 
esting fac similes of labels, including several pertain- 
ing to beer and tobacco. We learn that an ** Old Bach- 
elor” is not distinguishable from an ‘* Old Coon,” 
although the former is smoking. The book consists in 
hundred and thirty-one short statements of 
cases. We suppose they are generally stated more ac- 
curately than our own pet case of JMenecly v. Meneely 
(number 472), in which it is represented that the plain- 
tiff made bells at Troy and stamped them West Troy. 
The fact was that the plaintif!s manufactory was at 
West Troy, and the defendants’ at Troy. Otherwise 
the statement is correct. West Troy is commonly sup- 
posed by strangers to be a part of Troy, but it is across 
the Hudson river and in another county. 


seve 


Bar's INTERNATIONAL LAW. 


This is the second edition of this great work, trans- 
Jated by Mr. G. R. Gillespie, of the Scottish bar, and 
published by William Green & Sons, Edinburgh. It 
is at once the most complete and the most recent trea- 
tise on this interesting branch of law. The merits of 
the work are quite well known to legal scholars, by 
whom it is recognized as of almost uniqne authority. 
Notes by the translator adapt the work to Seoteh and 
English students, but although the author makes fre- 
quent reference tothe American text-writers, there 
are no citations of American judicial anthorities. The 


treatise however is indispensable in its way, and the 
author's style makes it pleasantly readable 
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([‘'HE report of the proceedings of the annual meet- 

ing of the Ohio State Bar Association, held in 
July last, is of considerable interest. The leading 
address was by Mr. Justice Brown, of the United 
States Supreme Court. The learned justice started 
out with the gratifying announcement that from 
1829 to 1889 Ohio ‘‘ has never failed to have from 
one to three members of the supreme bench of the 
United States.” He then spoke at length of the 
great changes from the common law by modern leg- 


islation. We are glad to observe that he is a codi- 
fier. On this subject he said: 


“In the law of pleadings the revolution in most of 
the States has been complete. The old common-law 
actions of covenant, debt, asswmpsit, trespass and case 
are all swept away in at least three-fourths of our 
Stater, against the opposition of many of the older 
members of the bar, aud as [ was brought up and prac- 
ticed in a State where the common-law procedure is 
stillin force, I confess that [ looked at codes of plead- 
ing with a good deal of disfavor. I have never been 
an advocate of codes, and as applicable to the State of 
Michigan, was inclined to look askantat them. But 1 
was very nearly converted two or three years ago when 
lcame down to Columbus to hold a short session of 
court for Judge Sage. When I appeared upon the 
bench to hold the court, I found the members of the 
bar in the usual state of unreadiness to try their cases. 
| found out from the clerk that there were two jury 
cases that were ready for hearing, and I said to him: 
‘You may give me the complaint and the answer—the 
pleadings—in these cases, and I will look them over 
and see if [can form an idea of the merits; perhaps I 
may be able to shorten the trial of these cases some- 
what.’ [ looked the pleadings over and found the is- 
sues so Clearly stated that I disposed of one case with- 
out calling upon the plaintiff, and the other without 
calling upon the defendant. Neitherof the trials oc- 
cupied more than threeor four hours. I came away 
from Columbus with a decidedly amiable feeling to- 
ward the State of Ohio and its Code of Procedure. I 
want to take back every thing bad I have ever said 
about codes, and to say for the benefit of my Michigan 
friends that Iam open to conviction, and if a code is 
proposed here [ shall not oppose it. 

** But the same remark may be made with regard to 
all these codes, that they are approximations to meth- 
ods of the civil law. Our modern code is simply mod- 
elled from the old civil law. As we grow older we find, 
it seems to me, that there isa great deal of good in the 
civil law, and the longer I live the better satisfied [am 
that we can’t do better than to look to the codes of 
the Roman empire for contemplated amendments in 
our laws. 

‘In the law of evidence a great change was made in 
admitting the testimony of persons interested and 
parties to the suit. By the common law, as you know, 
a person was presumed to tell the truth with regard to 
his son or daughter, or brother or sister, and of all the 
domestic relations except that of husband and wife. 
But a person who was interested only to the amount 
of a dollar in the result of the litigation was presumed 
to bea liar, or at least an unsafe witness. But as the 


French say, ‘Nous avons chungé tout cela’—we have 
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changed all that. We rely very largely upon the testi- 
mony of the parties to the controversy. Ifthere is a 
tendency on the part of a person to prevaricate, there 
is nothing, in my opinion, like a cross-examination to 
briug out the real facts of the case. Lregard that asa 
most important change.” 


In respect to general codification he observed : 


“T look forward to see the principle of codification 
extended to the great corpus of thelaw. It has been 
tried in Georgia and in California, and I understand 
has worked well. [ see no objection to it myself. I 
don’t see why the law cannot be codified as well as 
codes of procedure. And while 1 know there isagreat 
diversity of view in that regard in the profession, on 
thinking the matter over I am inclined to the view 
that codification, which prevails in every country of 
Continental Europe, and has been found to work well 
there, should be tried here.” 


He spoke in strong commendation of the aboli- 
tion of imprisonment for debt, and in strong repro- 
bation of the grand jury system. He approved the 
petit jury for criminal trials, but was rather non- 
commital about the system in civil cases, except 
that he recommended the reception of a verdict by 
nine. 


A very elaborate paper on the ‘‘ Torrens’ System 
of Land Transfers,” with the forms used in Mani- 
toba, was read by Mr. E. H. Fitch. This will be 
found especially valuable to students of this sub- 
ject. It is remarkable how much the rest of the 
English-speaking world is indebted to Australia, 
not only for this system and the ballot-reform, but 
for champions of rowing and pugilism ! 


Prof. Simeon E. Baldwin read an important 
paper on ‘* American Jurisprudence,” every line of 
which may be read with profit. This learned gen- 
tleman is also in favor of codification. He says: 


“The drift of American jurisprudence is toward the 
expression of the lawin an orderly and official form; 
in other words, toward codification. It has approached 
the question from the practical side, and in a practical 
way. The early colonies soon put their scanty statutes 
into print, arranged in some convenient way for ready 
reference, the various heads often following each other 
in alphabetical order, asin our digests of reports. New 
York led the way toward a more systematic and com- 
prehensive treatment of the subject by her Revised 
Statutes of 1827, a revision which, though in many 
points revolutionary, was so well considered and well 
done that it has held the ground for over half acen- 
tury, while in most of our States revision succeeds re- 
vision every ten or fifteen years. But there is nothing 
distinctively American in codification. It is simply 
un-English. It is the natural aim and end of every 
system of jurisprudence; of jurisprudence itself, apart 
from any particular system of it. Jurisprudence is the 
science of law, and the orderly statement of its rules 
can be called by no better name than Code.” 


On the subject of divorce Mr. Baldwin says. 
‘‘The recent report on this subject by the commis- 
sioner of labor of the United States shows that a 
fifth of all American divorces are granted to parties 
who were married in some other jurisdiction.” He 
recommends making domicile instead of residence 
the test of jurisdiction, observing that Minnesota 
and New Hampshire have already adopted it. This 
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is the recommendation also of the American Bar 
Association and of the Commissions on Uniform 
Legislation. It is to be hoped that Ohio will ap- 
point a commission this winter in order to effectu- 
ate this desirable reform. 


The address of the president, Samuel F. Hunt, 
was mainly directly to local topics, including the 
relief of the Supreme Court, a topic which received 
much discussion at the meeting. There was also a 
long discussion about law schools. Governor Mc- 
Kinley made a short address, in which he said 
nothing about tariff, but managed to evolve a new 
reason why ‘lawyers should take more rest,” 
namely, that ‘‘if the overworked lawyer would do 
less, the underworked lawyer would do more.” 
There seems to be no trace of a ‘ banquet” in the 
proceedings, but we find this: ‘*One of the privi- 
leges enjoyed by our brethren of the New York Bar 
Association is that they have a permanent abiding 
place in the capitol at Albany, where a room has 
been provided for them. Its walls are adorned 
with portraits of distinguished members of their 
bar, and on its book-shelves are to be found copies 
of the reports of the bar associations of other 
States.” 

The Kansas City Star gives an account of the first 
meeting of the Kansas City Bar Association, held 
on the 18th instant, and attended by more than one 
hundred lawyers. This seemed a remarkably large 
attendance, and we looked to find what was the 
special magnet. It is probable that the reporter has 
it about right when he says: ‘* The announcement 
that an excellent programme would be rendered and 
that punch would be served by a well-known artist 
in that line brought out this excellent representa- 
tion, and it was a fraternal throng of attorneys who 
listened to the erudite productions of their fellows 
and assembled about the flowing bowl.” Judge 
John W. Henry read a paper on ‘ Professional Eti- 
quette,” which would seem to have been quite 
timely, considering the punch. Then followed a 
discussion on ‘* Needed Legislation.” In the ac- 
count which comes to us is a report of the remarks 
of Mr. Henry Wollman on ‘Corporations, their 
Capital Stock, etc.,” showing the need of a strin- 
gent revision of the law relating to corporations, 
We infer that Mr. Wollman does not regard many 
of the existing corporations as public benefactors, 





The second conference of the commissions for 
promoting uniformity of legislation throughout the 
Union was held at the city of New York on the 15th 
and 16th instant, and the States of Delaware, 
Georgia, Massachusetts, Michigan, New Jersey, 
New York and Pennsylvania were represented. A 
careful review of the work done at Saratoga on the 
first meeting was had, and several proposed forms 
of enactment to carry into effect the measures agreed 
upon were prepared and approved. In respect to 
seals the conference agreed to recommend that the 
word ‘‘seal” or the letters ‘*L. 8.” should be held 
equivalent to a seal, but declined to recommend the 





adoption of a scroll. In respect to common-law 
marriages they agreed to recommend the recording 
of a contract of marriage to be signed by the par- 
tics, and to make an omission a misdemeanor. In 
respect to divorce, they proposed to exact a year's 
residence in the State where action is brought; also 
to make the co-respondent a party in actions of di- 
vorce for adultery; also to allow both parties to re- 
marry. All these recommendations are in addition 
to those adopted at Saratoga, (See 46 Alb. L. J. 
181.) The next conference will probably be held at 
Milwaukee, and it is hoped that quite a number of 
other State Legislatures will appoint commissions 
this winter. The commissioners for this State, 
Messrs. Henry R. Beekman, William L. Snyder and 
Irving Browne, will bring the proposed bills before 
the Legislature of this State at its next session for 
enactment. If the Legislatures will stand by the 
commissions and not pass their recommendations by 
as unimportant or impracticable a good work may 
be accomplished throughout the country in a few 
years, without interfering much with tne peculiar 
notions of the various States on the matters in 
question. 


One result of the late election may without of- 
fense be commented on in this journal, namely, the 
fate of the proposed constitutional amendments. 
Of one of these, relating to the sale of the State's 
salt Jands, we do not know much, but we have a 
sort of impression that it would be wise for the 
State to hold all its salt and sprinkle the Legisla- 
lature with it occasionally. It is supposed that the 
amendments were all lost, and probably a great 
majority of the legal pro. ‘ssion will be satisfied 
with that result, being of opinion that the State has 
enough Supreme Court justices, and that the Legis- 
lature would better continue to pass upon the elec- 
tion and qualifications of its own members rather 
than lumber up the courts with these questions and 
subject the judges to the imputation of partisan 
motives. 


The State Bar Association of New York are pre- 
paring matter of interest for the annual meeting to 
be held in this city on January 17th and 18th. The 
meeting will be addressed by Mr. Justice Brewer, 
of the United States Supreme Court, and Judge 
Alton B. Parker, of the Supreme Court of this 
State. The former is a graduate of the law school 
of this city, was afterward a judge of the Kansas 
Supreme Court, and in his present office has 
gained an excellent repute for learning and fairness. 
Judge Parker is one of the brightest of the younger 
judicial minds in this State, and in his office of 
judge of the Second Division of the Court of Ap- 
peals has done work of a very superior order, Both 
these gentlemen have the capacity to entertain and 
instruct an audience of lawyers. The executive 
committee of the association is cutting out a good 
deal of work for discussion and action at the ap- 
proaching meeting, including, we believe, the sub- 
ject of the publication of the session laws, This 
subject demands a strong light, and we shall be 
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glad if the association will recommend the abolition 
of the present system, which is a mere throwing of 
sops of patronage to newspapers and is a gross waste 
of much of the people’s money. It is a crying 
shame also that the laws are hardly obtainable in 
their permanent form much before the close of the 
year. There’s something rotten in the State’s system 
of publishing session laws. 


> 


NOTES OF CASES, 





N Herstine v. Lehigh Valley Railroad Co., Supreme 
Court of Pennsylvania, October 3, 1892, it was 
held that where a passenger was injured while on a 
car by the violence of the coupling with another 
car, but there was no injury to the cars, and it was 
denied that it was with more force than was neces- 
sary to effect the coupling, it is error to instruct 
that from the mere happening of an injurious acci- 
dent a presumption of neglect arises prima facie, 
and throws the onvs of showing that it did not ex- 
ist on the carrier. The court said: ‘* Two issues of 
fact were thus raised: First. Was the coupling vio- 
lent and negligent as the plaintiff alleged 2? Second. 
If negligence be found by the jury, was the plain- 
tiff injured, and to what extent, as the result of 
such negligence ?. The plaintiff had the affirmative, 
and he was bound to prove the negligence of the 
defendant, and that the injury complained of was 
caused by it. Upon this subject the learned trial 
judge instructed the jury, in substance, that the 
rule of Laing v. Colder, 8 Penn, St. 479, was ap- 
plicable to this case, so that ‘from the mere hap- 
pening of an injurious accident a presumption of 
neglect arises prima sucie, and throws the onus of 
showing that it did not exist on the carrier.’ This 
was misleading. Thee was no allegation that any 
accident had occurred to the train, or to any of the 
instruments or appliances of transportation, All that 
was alleged was that in the performance of the duty of 
coupling an additional car to the train the defendant's 
employees had negligently permitted the car to strike 
the train with more violence than was necessary to 
move the springs und effect the coupling. This was 
stoutly denied by the defendant and by the persons 
in charge of the car and the train at the time. 
Whether it was so or not was the subject of contro- 
versy. The primary question of fact was for the 
jury to determine, since the plaintiff was left with- 
out a cause of action if the coupling was made in a 
proper manner. Upon this question the burden of 
establishing the negligence was on the plaintiff. 
There was no legal presumption arising from the 
facts of this case to shift the burden of proof. It is 
now well settled that the rule in Laing v. Colder is 
applicable to cases where a passenger is injured in, 
or because of, an accident happening to the train, 
boat or other means of transportation. The reason 
of the rule in such cases is that a contract to carry 
is, within the understanding of both parties, a con- 
tract to carry safely; and a breach of this contract 
by reason of the failure or insutficiency of any of 





the means provided for the carriage puts the carrier 
upon the defensive. The construction of its roads, 
cars and boats, and their management and care, are 
subjects peculiarly within the knowledge of the 
carrier, and with which the passenger has no means 
of becoming familiar. When an accident occurs 
therefore the presumption is that it is due to the 
want of care in construction, repair or manage- 
ment, and the burden of showing its own freedom 
from fault is on the carrier, But an accident toa 
passenger while about the premises of the carrier 
raises no such presumption (JIayman v. Railroad 
Co., 118 Penn. St. 508), nor does an accident befall- 
ing a passenger while on board a train, and in the 
course of his journey, unless it is connected in some 
way with the means of transportation. Railroad Co. 
v. MacKinney, 124 Penn. St. 462. Where the in- 
jury is chargeable to the manner of construction of 
acar the rule does not apply if the accident is to 
the passenger, and not to the car. Farley v. Trac- 
tion Co., 1382 Penn. St. 58; Spear v. Railroad Co., 
119 id. 61, is in entire harmony with the cases just 
cited. In that case the means of carriage was a 
steamboat. The plaintiff was a passenger. An ex- 
plosion occurred which shattered one end of the 
boat and inflicted the injury complained of upon 
Spear. This was a case for the application of the 
rule. The duty of showing that the explosion oc- 
curred without the fault of the company was im- 
posed by the presumption of negligence arising 
from the fact of the explosion upon its boat, which 
was under the care of and navigated by its em- 
ployces. The ninth assignment is, for the reason 





now given, sustained.” 

In Wilmoth v. Hensel, Supreme Court of Pennsyl- 
vania, October 3, 1892, it was held that the fact 
that sentence is indefinitely suspended after a plea 
and verdict of guilty does not affect the right toa 
reward offered for ‘‘ conviction” in such case; also 
that objection that an offer of reward, made by the 
chairman of a State political committee, for the 
conviction of any one violating the election laws at 
a certain election, was without consideration, and 
that such an offer was void as against public policy, 
rannot be sustained. The court said: ‘It was 
further contended by the appellant that there was 
no conviction within the meaning of the offer; that 
the conviction is only complete when followed by 
the judgment of the court. Upon this point we 
have been furnished with an elaborate argument on 
both sides. It is not needed that we should enter 
upon a discussion of the meaning of the word ‘con- 
viction’ in its technical sense. We must regard it 
as it was probably intended to be used — in its 
pepuiar sense. In common parlance, a verdict is 
salled a conviction. Smith v. Com., 14 Serg. & R. 
69. In this case there was more than a verdict. 
There was a plea of guilty, which was a confession 
of guilt by the defendant. This was all that it was 
possibie for the prosecutor to do. He had brought 
the offender to the bar of the court and compelled 
a plea of guilty. He had no further control of the 
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ease. The sentence was entirely within the power 
of the court.” ‘*The position assumed by the de- 
fendant that if he did offer a reward ‘ for the arrest 
and conviction of any person who should, between 
the dates of the offer and the ensuing election, com- 
mit any offense against the election laws of Pennsyl- 
vania, such offer was without consideration, as 
between the plaintiff and defendant,’ cannot be sus- 
tained. See seventh specification. The reason 
given for this assumption is that each had an equal 
interest in preserving the purity of elections in the 
State of which both were citizens, and that the 
duty of one was the same as the duty of the other 
in regard to bringing to justice persons who should 
thereafter be guilty of violating the election laws; 
and the further suggestion was made that an offer 
of reward for the conviction of persons for offenses 
thereafter committed was void as against pub- 
lic policy. We would regret to be compelled to 
sustain either of these positions. We must as- 
sume that the offer of this reward, made publicly, 
and in an impressive manner, at a large meet- 
ing of the Democratic party, was made honestly, 
and for the purpose of preventing election frauds at 
the ensuing election. Considered in this light it 
was a commendable act, and worthy of imitation by 
others. When acted upon by a citizen, and an of- 
fender brought to justice by reason of the offer, we 
cannot say there was no consideration for the offer. 
While it may have been prompted by a sincere de- 
sire to enforce the election laws, it is perhaps not 
straining a point to say that the defendant may 
have at the same time intended to benefit the politi- 
cal party of which he is so conspicuous a member. 
Having had this advantage or consideration for his 
offer, he is not ina position to repudiate it upon 
the ground of want of consideration, Upon the 
faith of it the plaintiff may have expended both 
time and money in doing what he was under no 
legal duty todo. He was not charged by the law 
either with detecting offenses, or with bringing of- 
fenders to justice. On the contrary those duties are 
cast by the law upon its legally constituted officers. 
Even yet more untenable is the defendant's position 
that it is against public policy to offer a reward for 
the conviction of persons for offenses thereafter to 
be committed against the election laws. We would 
be loth to believe that the defendast, in order to 
obtain a political advantage for his party, would 
have offered the reward if he knew it was against 
public policy. An offer of this kind is intended to 
deter pcople from the commission of such offenses. 
There is nothing in it which operates as a lure or in- 
ducement to persons to violate the law. Offenses 
against the election laws are the most deadly perils 
which the State has to endure. They strike at the 
foundations of social order. They are at ail times 
difficult to reach, and, with few exceptions, go 
without detection and punishment. No  surer 
method of reaching them has ever been devised 
than that of offering a reward. There are numerous 
instances 1n whicn it has been successful, of which 
the present case is one, and those who have pro- 





cured this result are entitled to commendation for 
their liberality and public spirit.” 


In Hvans v. Ware, 67 L. T. Rep. (N. S.) 285, W., 
an infant, on the 4th of July, 1890, signed an 
agreement with the plaintiffs, a firm of dairymen 
carrying on business at Cardiff, that in considera- 
tion of their taking him into their employment as 
one of their sellers of milk, he would not, after 
leaving their service, either on his own notice or 
theirs, commence business on his own account, or in 
partnership with any other persons or person, as a 
vendor of milk in Cardiff, or within a radius of five 
miles of the plaintiffs’ place of business, for twenty- 
four months after leaving the plaintiffs’ employ- 
ment. The engagement was determinable by a 
week’s notice on either side. W. was nineteen 
when he signed the agreement. He had for a short 
time before been in the employ of the plaintiffs as 
stable boy, and apparently had been sent out with 
milk. He remained in their employment for about 
two years after signing the agreement, and left on 
his own notice on the 8th of July, 1892, a few 
weeks after attaining twenty-one. He immediately 
began selling milk on his own account within the 
prohibited limits. Held, that the contract was for 
the benefit of the infant, because he obtained 
thereby employment, or the continuance of employ- 
ment, with the plaintiffs; that although the term 
for which such employment was certain was a week 
only, there was sufficient consideration, and an in- 
junction must be granted. The court said, by 
North, J.: ‘‘It is said that that is a penalty, but I 
am clearly of opinion it is not. Then it is said that 
it is not for the benefit of the infant. I think that 
is founded on a confusion of terms. It may well be 
that a contract which is burdened with this stipu- 
lation is not so much for the benefit of the infant as 
a contract free from any such restriction would have 
been. That does not prevent a contract by which 
an infant obtains employment being for his benefit 
on the whole, though it is coupled with a stipula- 
tion that he will not, when he leaves that employ- 
ment, use the experience or opportunities he has 
gained by means of such employment to injure his 
employer's business, The result of his signing the 
contract is that he obtains employment, or a con- 
tinuance of employment, which he would not other- 
wise have obtained, subject to a stipulation that he 
will not compete with his employer for a certain 
time after he leaves his service. I think that noth- 
ing could be more against the benefit of an infant 
than to preclude him from obtaining employment 
by a contract of that kind. But it is said — and it 
is a perfectly fair point to take — that the consid- 
eration for this contract is not equivalent to the 
burden, because the employment is determinable at 
a week’s notice, and the infant therefore only ob- 
tained certain employment for a week. It certainly 
is a very short time; but the persons engaged ina 
trade know best what length of engagement suits 
their interests, There have been several cases of these 
milk businesses before the court in the last few years, 
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and we know from them that these engagements 
are usually only for a short time. In Cornicall v. 
Hawkins, 26 L. T. Rep. (N. 8.) 607, it was for one 
week; in Fellows v. Wood, 59 id. 518, it was for 
two weeks. I do not think therefore there is any 
thing unreasonable in holding that this time is suf- 
ficient in a contract for service in a milk business. 
Then it is said that an infant cannot bind himself 
by a contract of this kind. In my opinion it is 
clear on the authorities that he can. In Corniall 
v. Hawkins, 26 L. T. Rep. (N. 8.) 607, it is true 
that the main ground for the decision was that the 
infant had ratified the contract by continuing in the 
employer’s service for some time after he attained 
twenty-one; but it is, I think, plain from Wickens, 
V. C.’s, judgment that though the fact of such con- 
tinuance relieved the case from all difficulty, he did 
not think it essential to the decision. In Fellovs v. 
Wood, ubi sup., the defendant when an infant con- 
tracted to enter the service of the plaintiff, who 
was a dairyman, on the terms that the plaintiff was 
to pay the defendant £1 a week, and the defendant 
was to serve the plaintiff, and was not to serve the 
plaintiff's customers for his own benefit during the 
time he remained in the plaintiff's employment, or 
for two years afterward. Two weeks’ notice was to 
be given on either side in case of the termination of 
tue employment. The defendant left the plaintiff's 
service without notice, and began to serve his cus- 
tomers. The facts of that case are very similar to 
those of the case before me, and the court granted 
an injunction to enforce the contract, and laid 
down the law in terms which are clearly applicable 
to the present case. I shall therefore follow that 
decision.” 
ne aes 
STATUTE OF FRAUDS—NOTE OR MEMORAN- 
DUM IN WRITING—WILL. 


HIGH COURT OF JUSTICE, CHANCERY DIVISION, 
JULY 9, 1892. 


Re Hoyie. Hoye v. Hoyue.* 

A testator had orally promised to guarantee payment of debts 
due from his son to certain firms. The testator recited 
this fact in his will and codicil. In the administration of 
the estate the firm made a claim against the estate under 
the guarantee Held, that the referencein the will and 
codicil to the guarantee was not a *‘ note or memorandum 
in writing,” within the statute of frauds, of a promise by 
the testator to answer for the debts of his son, and there- 
fore that the testator’s estate was not liable. 


Warmington, Q. C., and Warrington, for plaintiff. 


Renshaw, Q. C., and Harry Greenwood, for execu- 
tors. 


KeEKEWICH, J. It has been well urged in reply that 
some confusions have crept into this discussion of the 
chief clerk’s certificate, and the questions arising there- 
under, by reason of the form of the order which di- 
rected the inquiry, and I cannot help thinking that the 
form was framed as it is perincuriam;: in other words, 
that the court did not itself take sufficient care to see 
that the order was in the form to raise the real ques- 
tion. The inquiry which was referred to the chief 
clerk was: ‘Whether the testator at his death was 


*S. C., 67 L. T. Rep. (N. 8.) 254. 











| did he thereby render his estate liable? 
| answer that question we must come back, as Mr. 
| Warmington has pointed out, to what makes the lia- 





liable under any and what guaranties and indemnities 
to the firms of which he was a member, or either of 
them, in respect of any debts due to such firms respec- 
tively by Savile Richard Hoyle, or the firm of Hill & 
Hoyle, of which he was a member; ”’ in other words, 
whether in any way the testator had guaranteed or in- 
demnified his partners against the liability of his son, 
Savile Richard Hoyle. Reading that in the broad 
sense in which it is framed, I do not see how the chief 
clerk could have answered it otherwise than he did, 
and I am afraid it is quite possible and likely that he 
was misled by the form of inquiry. The testator did 
guarantee the said debt of S. R. Hoyle, and did indem- 
nify or agree to indemnify—which is the same thing— 
his parteers against S. R. Hoyle’s debts. But when 
you have found that about which there is no doubt (L 
will give my reason presently), you get no furtherin 
the proper result of the inquiry. ‘That was not the 
question to be solved. The question to be solved is, 
whether the testator’s estate is under any liability— 
whether he has done that which makes bim liable. 
That is expressed in the form of the inquiry, because 
it is whether he was liable under what, if any, guaran- 
ties or indemnities; but I think the question of liabil- 
ity as to whether there was a debt may Pave been lost 
in the consideration of the question whether there was 
a guaranty or indemnity. It was not attempted to be 
contradicted that from time to time the testator made 
use of expressions which go to show that he did give 
the guaranty or indemnity to his partners, and he him- 
self has so stated in bis will. I think, without pausing 
to discuss bow far a testator can be witness of what he 
has done himself (a question which is open to a good 
deal of academical as well as technical discussion), for 
the present purpose I may conclude that he did enter 
into such guaranty or indemnity as is suggested. But 
In order to 


bility, and that liability must be established, if at all, 
under an agreement to render himself liable for the 
debt, default or miscarriage of another, which, accord- 
ing to the language of section 4 of the statute of frauds, 
has to be in writing. That question is one somewhat 
different from the other. It involves questions of law, 
whereas the other is a pure question of fact. Taking 
it for granted that the testator did promise his part- 
ners that he would guarantee them or indemnify them 
against the debts of his son, we have several points 
made on the part of those who desire to support the 
chief clerk’s certificate and establish the liability. It 
is first said that a guaranty within the meaning of sec- 
tion 4 must be made to the promisee, and in reference 
to that Cripps v. Hartnoll, 31 L. J. Q. B. 150; 4 B. & S. 
414, is cited. It was there conceded, as the reporter 
accurately says, by counsel on both sides that there 
must be an agrecment with the promisee. Sir Henry 
James, who argued the case for the plaintiff, said on 
page 415, B. & S.: “In order to bring a case within 
that section the debt or default must be toward the 
promisee,”’ and that was admitted by the late Archi- 
bald, J., then at the bar, who argued on the other side, 
and the point being conceded in that way does not 
enter into the judgments. 

It is argued that this testator made a promise not 
only to his partners but also to himself; that isto say, 
he made a promise to the firm in which he was a part- 
ner, in respect of a debt due to the firm, and that being 
so he made it, not to the promisee or promisees, but to 
the promisees and another, namely, himself. Techni- 
cally, or ratheras a matter of grammar, that may be 
true, but I see no reason for applying what was con- 
ceded in that case to the state of circumstances exist- 
ing in the present case. I see no reason why a man 


may not be answerable within the section of the stat- 
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ute of frauds, for the debt, default or miscarriage of 
another person, when a special promise is made by him 
to another person who is interested in the matter 
jointly with himself. A man cannot in any reason- 
able sense promise to answer to himself for the debt, 
default or miscarriage of another. The application of 
the promise is in favor of the person to whom it is 
made. The object is to guarantee or indemnify the 
person to whom the promise is made. I see noincon- 
sistency with that principle in saying that a man may 
promise to answer for the debt, default or miscarriage 
of any one man or more jointly with the promisor. It 
is for their benefit, and may or may not be for the 
benefit of the promisor jointly with them. That point, 
which is extremely technical, is one which in my opin- 
ion does not help the respondents in the case. Then L 
pass on to the next contention, which is perhaps more 
important, because a case is cited in support of it. It 
is argued that the will itself is a sufficient promise in 
writing within the meaning of the statute of frauds. 
In support of that there is cited the case of Millington 
v. Thompson, 3 Ir. Ch. Rep. 236, the head-note of which 
isas follows: “An acknowledgment of a judgment 
debt in the will of the debtor is sufficient to take it out 
of the operation of the statute of limitations (3 and 4 
Will. 4, chap. 27), section 40. 

I have studied the judgment in that case. It was 
pronounced by the lord chancellor of Treland—a lord 
chancellor of eminence—and to some extent certainly 
it isin favor of the respondents’ view. On the one 
hand Lam not competent to overrule it, nor should I 
be disposed to, however competent | might be, but on 
the other hand [ am not bound to follow it. Lam 
bound to pay great respect to it, and I do so; but not 
being bound to follow it, LT think I may say that I do 
not understand it as a proposition of law. That being 
so T think [ should be doing my duty by not adopting 
it, and not entering into any criticism of it, but simply 
saying that, as it stands alone as a decision, and as it 
is not tomy mind fully intelligible, | do not feel my- 
self bound by it. There is no other authority in favor 
of that view, and principle, to my mind, is against it. 
Perhaps I ought to mention one criticism because it is 
obvious on the face of it that the acknowledgment, in 
order to be sufficient within the statute of frauds, must 
be equivalent to a promise to pay, and it is impossible 
to my mind to conceive that a will which does not 
take effect until after the death of the testator can be 
treated as a promise to pay by the testator. Then the 
only other point is this: The testator has recognized 
his guaranty; he calls it so by his will. Nay more, he 
has gone further by his codicil, and has referred to his 
recognition of it, and confirmed that recognition, and 
it may be and probably is the case that this testamen- 
tary statement of his has effect in the distribution of 
the estate. It does not seem to me that it can have 
any effect as regards establishing a debt. It may raise 
a question of election, ora question of intention with- 
out raising a question of election, bat Ido not see how 
it can possibly create a debt. The cases cited fall very 
far short of any thing of that kind. Re Taylor's Es- 
tate; Tomlin v. Underhay ; Re Aird’s Estate; Aird v. 
Quick and Re Wood; Ward v. Wood, all go te show 
thata direction of that kind is to be regarded in the 
distribution of the estate, and in adjusting the rights 
of parties, but none of them at all go to show that any 
statement of that kind binds any person not claiming 
under the will by way of the testator’s bounty, and the 
case to which [ myself referred from old acquaintance 
of Mackenzie v. Bradbury, 35 Beav. 617, goes to the 
same point, and shows that such a statement is not 
and cannot be regarded as a gift of alegacy. Under 
these circumstances the claim to establish a debt by 
means of this guaranty or indemnity fails. It is called 
a guaranty or indemnity. 











In the argument a distinction was endeavored to be 
made between the two, but really for the present pur- 
pose it may be either a guaranty or indemnity, and 
what was said in Cripps v. Hartnoll illustrates how it 
might be an indemnity or a guaranty, and yet not be 
for that reason within the statute of frauds. A man 
may indemnify his partners in respect of a claim, or 
he may guarantee them against aclaim, and some of 
the cases cited show what the distinction is, and how 
little it goes on the question whether the particular 
claim comes within the statute of frauds or not. The 
respondents rely in this part of the case on Wildes v. 
Dudlow, 19 Eq. 198, and the case in the Solicitors’ Jour- 
nal recently decided by Chitty, J., in which he referred 
to all the cases. None of those cases had the essentials 
which are required in order to bring the case within 
the statute of frauds; there was not the debt, default 
or miscarriage of another under cousideration. None 
of them come within the short and concise language 
of the statute, and to none of them does the statute 
really apply. 

All Lhold is that there is no debt of that kind cre- 
ated; that there is no promise to auswer for the debt, 
default or miscarriage of S. R. Hoyle sufficiently evi- 
denced as to meet the requirements of the statute of 
frauds. There was the promise, as I have already said, 
made verbally, but no promise made in writing. There- 
fore the result is that the certificate cannot stand. 
What had better be done is not to my mind quite so 
clear, because I am afraid the form of the inquiry led 
the chief clerk wrong. The order must be that the 
court, being of opinion that no promise in writing was 
made nor any note or memorandum of a promise by 
the testator to answer the debt, default or miscarriage 
of S. R. Hoyle as required by the statute of frauds, 
vary the certificate by finding that the defendants are 
not entitled to rank as creditors in respect of any 
guaranty or indemnity by the testator to answer any 
such debt, default or miscarriage of S. R. Hoyle. 


ee 
ESTOPPEL BY DEED — ACKNOWLEDG- 
MENTS. 


NEW YORK COURT OF APPEALS, OCTOBER 4, 1592. 


MuTvat Lire INs. Co. of New York vy. Corey. 


Where the owner of land executes and delivers a deed thereof, 
bearing a certificate of his appearance before an officer 
authorized to take acknowledgmenis, at a place within 
his jurisdiction, and an acknowledgment of its execution, 
and the certificate is signed by the officer, he cannot sub- 
sequently allege the invalidity of tne certificate, even on a 
jurisdictional ground, for the purpose of impairing the 
estate of the grantee. 

One deriving his claim of title to the land from the same 
grantor by a subsequent deed is likewise estopped to at- 
tack the certificate. 

The Code of Civil Procedure, section 936, providing that the 
certificate of acknowledgment of a conveyance is not con- 
clusive, and that it may be rebutted, and its effect con- 
tested bya party affected thereby, does not authorize 
evidence to prevent the operation of an estoppel by 
deed. 


PPEAL from Supreme Court, 
Fourth Department. 

Action to remove cloud on title. From a judgment 
of the General Term (7 N. Y. Supp. 939) affirming a 
judgment of the Special Term for piaintiff, defendants 
appeal. 


General Term, 


John J. Van Allen and William J. Noble,for 2ppel- 
lants. 


B. C. Robinson, for respondent. 


MAYNARD, J. Unless the plaintiff is free to impeach 
the defendants’ deed because it was never duly ac- 
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knowledged, the judgment under review cannot stand. 
Both parties claim title by purchase from the same 
grantor—the defendants by a conveyance executed and 
recorded in 1873; the plaintiff by a mortgage given in 
1877 and foreclosed in 1881. ‘The defendants’ deed is, 
upon its face, perfect in every respect, and sufficient 
in form to convey an estate in fee in the lands de- 
scribed init. The trial court bas found that it was 
freely and voluntarily executed, and for a good but not 
for a valuable consideration. It was drawn by an at- 
torney and counsellor at law, who was lawfully com- 
missioned as anotary public in and for the county of 
Schuyler, where he resided. The grantor lived in the 
county of Tompkins, and while the precise location of 
his residence is inimaterial, itappeared that it was but 
a few rods from the boundary line between the two 
counties, upon which his farm abutted. The deed was 
executed and acknowledged at his dwelling-house, in 
the county of Tompkins, before the attorney who drew 
it, who there filled out and signed the certificate of ac- 
knowledgment. The venue of the certificate was laid 
in the county of Schuyler, and the county clerk of that 
county authenticated in due form the official character 
of the notary, and the deed was, upon the day of its 
execution, recorded in the clerk’s office of the county 
of Tompkins, where it has ever since remained of rec- 
ord, or until the entry of judgment in this action. The 
defendants were minor children of the grantor, the 
eldest being twelve vears of age at the time of the grant. 

No collusion between the grantees and the notary is 
proven or charged, and it is not shown that the grantor 
was the victim of any fraud, imposition or duress, 
Upon these facts we think it cannot be doubted that 
the plaintiff's grantor, by the act of execution and de- 
livery of the deed, became estopped from insisting, as 


against these defendants, that it was not duly ac- | 
It isin form unassailable, and purports | 


knowledged. 








| : 
matters not affecting the estate granted, such as the 


consideration, the date and the like, but even these 
are carefully guarded, so as not to let in parol proof 
which will subvert the grant. It may be shown that 
the true consideration is not expressed, bat not that 
there was no consideration if oneis recited. The actual 
date of execution may be proven, although differing 
from the date named, unless the effect of the contra- 
diction would be to vary the operation of the instru- 
ment, or defeat some right evidently intended to be 
conveyed, in which cases the recital of the date is con- 
clusive. 

We think it may therefore be safely affirmed asa 
general principle that, where the owner executes and 
delivers a deed of real property, containing upon it a 
certificate of hisappearance before an officer author- 
ized by law to take acknowledgments, at a place within 
his jurisdiction, and an acknowledgment of its execu- 
tion, and the certificate is signed by the oflicer, he can- 
not subsequently allege the invalidity of the certifi- 
cate, even upon a jurisdictional ground, for the pur- 
pose of impairing the estate of the grantee. It was vir- 
tually so held in the early case of Juckson v. Colden, 4 
Cow. 266, where a mortgage was acknowledged before 
a New Yerk commissioner in Vermont, but the venue 
was laid in this State, and the mortgage recorded in 
the proper county, and then assigned by the mortgagee. 
It was shown by the testimony of the commissioner 
that the acknowledgment was actually taken in Ver- 
mont, but the court say that both the mortgagor and 
mortgagee were estopped from claiming, as against the 
assignee of the mortgage, that it was not regularly ac- 
knowledged and recorded. 

There are other cases holding that the certificate of 
acknowledgment is not conclusive, but when examined 
it will be found either that the question did not arise 
between the parties, but between the grantee and third 


persons, as in Jackson v. Humphrey, 1 Johns. 498, or 
that they were cases where the grantor was incompe- 
tent to execute a deed (Jackson v. Schoonmalker, 4 
Johns. 161), or was deceived by the grantee (.Jachkson v. 


to be a literal compliance with the requirements of 
law to make it avalid grant of the entire title, and he 
could not be permitted to say that it does not speak the 


truth, or that, after its execution, there still remained 


in him the power to grant the property to another,and | 


thus defeat its operation as aconveyance. If the ac- 
knowledgment out of the county of the notary’s resi- 
dence was unauthorized, the plainest principles of jus- 
tice would seem to require that the grantor should be 
debarred from subsequently asserting, to the preju- 
dice of the innocent grantees, that he co-operated with 
the officer to place upon the instrument a false certifi- 
cate, which if honestly done was an error of judgment, 
and if done with evil intent a crime. The due ac- 
knowledgment of the instrument must be held to be 
beyond the reach of successful contradiction by him. 
He assumed to convey a title, good as against subse- 
quent purchasers and incumbrancers, and it is now 
sought to cut down the estate so apparently conveyed 
to a partial or modified grant, as it was termed in 
Chamberlain v. Sprague, 86 N. Y. 608, or adopting the 
descriptive words of the opinion in that case, to con- 
vert “a perfect and duly-executed grant” into an 
“imperfect and unattested one.” 

The grantor cannot in this way assail or destroy his 
grant. He is bound, as between him and his grantee, 
to uphold the verity of every material fact and admis- 
sion contained in it. The rule is thus laid down in 2 
Herman on Estoppel, page 745, section 607: “ Where 
a conveyance sets forth the facts necessary to render 
it valid, it is conclusive against the grantor, whatever 
may be its effect as between the grantee and third per- 
sons.” And again (p. 749, § 613): ‘ When a deed re- 
cites the existence of facts which render it valid un- 
less contradicted, the recital may take effect as an es- 
toppel.’’ Also (p. 718, $585): ‘‘So he cannot object 


that it [his deed] is inoperative by reason of informal- 
ity of execution.” 


Exceptions are allowed in favor of 





Ilayner, 12 Johns. 469), or the deed was not delivered. 
Jackson v. Perkins, 2 Wend. 398. It might be differ- 
ent if the certificate disclosed that the notary was act- 
ing outside of his jurisdiction. But the deed in this 
case represents him as taking the acknowledgment in 
the county of Schuyler, where his right to act is un- 
questioned. Evenin the case of an estoppel in pais 
this would be a sufficient answer to the objection that 
avoid act could not be rendered valid by estoppel. 
The distinction is very clearly pointed out by Judge 
Finch in Veeder v. Mudgett, 95 N. Y. 295. Where, un- 
der the law, there is anentire lack of power to do the 
act in question, it cannot be made good by estoppel. 
But if the power to do the act existed, and there was 
away in which it could be lawfully exercised, and it 
purports to have been doue ina lawful way, a person 
who has induced another to act upon the assumption 
that it was in fact done in the manner in which it pur- 
ported to have been done may be estopped from ques- 
tioning its validity. Thesecurity of titles to real prop- 
erty would be greatly imperilled if every grantor was 
at liberty to show that his deed had not in fact been 
acknowledged before the officer signing the certificate. 
or that such officer was not within his jurisdiction 
when the acknowledgment was taken, or that he was 
not the officer he is represented in the certificate to be. 
In some States the officer taking the acknowledgment 
is not a competent witness to prove facts impeaching 
his certificate. His exclusion as a witness is not put 
upon the ground of any disqualifying statute, but from 
considerations of public policy. Bank v. Copeland, 18 
Md. 305: Harkins vy. Forsyth, 11 Lea, 307. In Lickmon 
v. Harding, 65 Ti. 505, the grantee brought ejectment 
gainst the grantor, who attempted to show that the 
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certificate of acknowledgment was false and forged, 
and it was held insufficient to avoid the deed, Breese. 
J., saying: “ The magistrate, in taking the acknowl- 
edgment, acted judicially. The duty is imposed upon 
him by the law of ascertaining the truth of the mat- 
ters about which he is to certify. Parties act on the 
faith of his certificate, and in the absence of fraud and 
collusion it must be entitled to full credit.’’ The plain- 
tiff derives its claim of title to the property in dispute 
from the defendants’ grantor by a conveyance subse- 
quently executed, and is concluded by the acts of his 
grantor which affect the character of the estate previ- 
ously granted. 2 Herm. Estop. 720; Goodrich v. Og- 
den, 4 Johns. 140; Bank v. Housman, 6 Paige, 526; Hill 
v. Hill, 4 Barb. 419; Lane v. Niekerson, 17 Hun, 148; 
House v. McCormick, 57 N. Y.310. Where an estoppel 
relates to an interest in land, it passes with the land, 
and an estoppel by deed creates what in law is termed 
a “title by estoppel.”” 2 Herm. Estop., pp. 712, 817, 
88 578, 685. 

All who are in privity of estate are bound equally 
with the original parties, and the plaintiff takes noth- 
ing by its subsequent conveyance, because its grantor 
had divested himself of the power to make a further 
grant which would be effectual. It is evident the plain- 
tiffdid not rely upon the defective acknowledgment of 
the defendants’ deed in taking its mortgage. The rec- 
ord of the deed was constructive notice, and in this 
case undoubtedly constituted actual notice to the plain 
tiff that the title was in the defendants, and that the 
mortgagor had no estate in the lands which he could 
incumber. [t was unquestionably misled by the judg- 
ment record, which adjudged the defendants’ deed to 
be void because of the mental incapacity of the grantor 
at the time of its execution, but which was subse- 
quently set aside as to these defendants on account of 
jurisdictional defects appearing in the judgment-roll. 
The hardship which the plaintiff encounters is there- 
fore not due to any action on its part induced by a 
kuowledge of the want of a sufficient acknowledgment 
of the defendants’ deed, and as the provisions of the 
Recording Act apply in all such cases, it is not seen 
bow the rule we have here applied can ever work in- 
justice. Section 936 of the Code, which declares that 
the certificate of acknowledgment of a conveyance is 
not conclusive, and that it may be rebutted, and the 
effect thereof contested, by a party affected thereby, 
cannot be invoked to prevent the operation of an es- 
toppel by deed. It merely prescribes a rule of evi- 
dence, while an estoppel by deed involves a rule of 
property. 

It cannot avail to destroy existing property rights, 
or to avoid the consequences of an act, subsequent to 
the acknowledgment, which is conclusive upon the 
grantor, and forecloses all investigation into the truth 
of his representations. It has been said that estoppels 
differ from evidence in this, that the former are re- 
ceived as conclusive, and preclude all inquiry into the 
merits of the title. while evidence is merely the me- 
dium of establishing facts which do exist or have ex- 
isted. 2 Herm. Estop., p. 712. 

The judgment must be reversed and a new trial or- 
dered, with costs to abide event. 

All concur except Fivcu, J., not voting, and PrcK- 
HAM, J., not sitting. 





DAMAGES—CONSEQUENTIAL—INJURY TO 
BUSINESS. 
NEW YORK COURT OF APPEALS, SECOND DIVISION, 
OCT. 1, 1892. 


SWAIN V. SCHIEFVELIN. 
Defendant sold plaintiff coloring matter for ice cream, which 
being used, made customers sick. Held, that not only 








could recovery be had for the loss of the cream in which 
the coloring matter was used, but for injury to business 
through loss of trade due thereto. 

12 N. Y. Supp. 155, affirmed, 


William Jay, for appellants. 


John C. McGuire, for respondent. 


Fouuett, C. J. In 1888 and 1889 the defendants 
were druggists and engaged in business in the city of 
New York. In those days the plaintiff was a manu- 
facturer of ice cream and ices at the city of Brooklyn, 
which he sold to persons and families for immediate 
consumption. The defendants knew the character of 
the business in which the plaintiff was engaged. De- 
cember 28, 1888, the defendants, for $2, sold and deliv- 
ered to the plaintiff a bottle of “carlet red,’’ which 
they had previously manufactured, representing “ that 
it was absolutely pure and harmless.’’ The defend- 
ants knew thatit was purchased for coloring certain 
kinds of ice creams and ices. One of the defendants 
testified that the formula for “‘carlet red ”’ is “tone 
ounce of red aniline, half a gallon of alcohol and two 
pounds of glycerine, which, when mixed, makes 
ninety-six fluid ounces of ‘carletred.’’’ March 4, 
1889, the plaintiff manufactured some strawberry ice 
cream and apricot ice, using ‘‘carlet red”’ to give them 
color, and sold them to aboat forty different families, 
who were customers of his. About two hundred per- 
sons who ate of the cream and apricot ice were sick 
with symptoms of arsenical poisoning. An analysis 
of the “ carlet red’’ showed that it contained arsenic, 
Some of the persons who ate of these articles became 
slightly, and others seriously, ill. By reason of the 
sickness, complaints, and the discovery by the chemists 
of arsenic in the “‘carlet red,’ the plaintiff destroyed 
all of the ice creams and ices colored with that mate- 
rial, and he asserts that the occurrences greatly injured 
his business. He brings this action to recover (1) the 
value of the ice cream and ices destroyed, and (2) the 
damages occasioned by the loss of customers, of sales 
and profits thereon subsequent to the occurrences com- 
plained of. The trial court submitted the questions of 
fact to the jury in acharge which was not excepted to 
in any respect except as to the rule of damages laid 
down, and we must determine the case upon the the. 
ory that the issues of fact were well found for the 
plaintiff. 

The important question presented by this appeal is, 
what damages was the plaintiff entitled to recover? 
The principle on which damages should be assessed is 
well stated in the recent case of Wakeman v. Manufac- 
turing Co., 101 N. Y. 205, where it is said: ** When it is 
certain that damages have been caused by a breach of 
contract, and the only uncertainty is as to their 
amount, there can rarely be good reason for refusing, 
on account of such uncertainty, any damages whatever 
for the breach. A person violating his contract should 
not be permitted entirely to escape liability because 
the amount of the damages which he has caused is un- 
certain. It is not true that loss of profits cannot be 
allowed as damages fora breach of contract. Losses 
sustained and gains prevented are proper elements of 
damage.” 

That the plaintiff was damaged by reason of the im- 
purity of the *‘carlet red’’ has been found by the jury 
upon conflicting evidence, and the verdict is binding 
upon this court upon the questions of fact. This in- 
jury was brought about by the breach of the con- 
tract by the defendants. When one violates bis 
contract or his duty to another, the theory of the law 
is that compensation shall be made for the injury di- 
rectly and proximately caused by the breach of con- 
tract or duty. Ordinarily, upon the sale and delivery 
of a chattel, accompanied by «a warranty of its quality, 
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which is broken, the measure of damages is tbe differ- 
ence between its value, had it been as warranted, and 
as it proved to be. But it seems to be conceded that 
this rule is not applicable tothe case at bar. If it is, 
the plaintiff was not entitled to recover the value of the 
property destroyed, but the difference in the value of 
the “ carlet red’’ as it was warranted to be and as it 
was found to be, which could not have exceeded the 
purchase price of $2. Iu case a manufacturer of goods 
sells them to apurchaser to be used for a particular 
purpose, which is known by the vendor at the time of 
the sale, a more liberal rule prevails than in cases 
where like articles are sold as merchandise, for gen- 
eral purposes. In the former cases, profits lost and 
expenses incurred may be recovered. Passenger v. 
Thorburn, 34 N. Y. 634; Van Wyek v. Allen, 69 id. 61; 
White v. Miller,71 id.118; White v. Miller, 78 id. 393; 
Messmore v. Lead Co., 40 id. 422; Booth v. Rolling Mill 
Co., 60 id. 487. 

This broader rule rests on the theory that the ven- 
dor, having sold the articles with the knowledge that 
they were purchased for a particular purpose, should 
be held liable for such damages as naturally flow from 
the breach of his contract, and which he, or any rea- 
sonable man, might apprehend would follow from the 
breach. 

In the present case the defendants knew the 
precise use which the “ carlet red’’ was to be put to, 
and we think it is reasonable to hold that they should 
have apprehended that the use by the plaintiff of a 
poisonous or deleterious article would destroy his bus- 
iness. It seems to us that the natural and probable re- 
sult of the sale of a poisonous for a wholesome article, 
to be used by the purchaser in the preparation of food 
to be distributed to and eaten by his patrons, would 
entail a loss of business and of profit to the purchaser. 
Had the defendants incorrectly, but without malice, 
reported that the plaintiff had sold unwholesome or 
poisonous ice cream, they would have been liable for 
the plaintiff’s loss of custom (Hallock v. Miller, 2 Barb. 
630; Bergman v. Jones, 94 N. Y. 51), although not, in 
the case supposed, for punitive or exemplary damages. 
The rules governing the assessment of damages are the 
same in contract asin tort unless exemplary damages 
are recoverable. Buker v. Drake, 53 N. Y. 211; 2Sedg, 
Dam. (8th ed.), p. 29, $30; id., p. 4, § 429. 

In Crain v. Petrie, 6 Hill, 522, an executory contract 
existed between Petrie and Gage, a butcher, by which 
the latter agreed to purchase of the former a quantity 
of mutton. Gage refused to accept of the mutton, be- 
cause he learned that Crain had sold diseased sheep to 
Petrie. The action was to recover damages for selling 
diseased sheep. The plaintiff sought to recover the dam- 
ages occasioned him by the non-fulfillment of Gage’s 
contract, and also the damages sustained by the refu- 
sal of others to purchase mutton of him. The court, 
in discussing the right to recover special damages, said 
that such damages ** must appear to be the legal and 
natural consequences arising from the tort, and not 
from the wrongful act of ’a third party, remotely in- 
duced thereby. * * * That the refusal of Gage to 
receive and sell good and well-cured hams, shoulders,” 
eto., “contrary toa previous arrangement with him, 
in consequence of the reports that the plaintiff had 
purchased a lot of diseased sheep of the defendant, 
wasa wrongful breach of contract by Gage, for which 
the plaintiff had an adequate remedy against him, and 
therefore such damages could not be recovered against 
Crain, who sold the sheep.”” The court in its opinion 
cites 77icars v. Wilcocks, 8 East, 1, and Morris v. Lang- 
dale, 2 Bos. & P. 284, which lay down the same rule, 
but these cases have been expressly overruled. Lumley 
v. Gye, 2 El. & Bl. 216; Lynch v. Knight, 9 H. L. Cas. 
577, 586, 590, 600; Green v. Button, 2 Cromp. M. & R. 
707, Tyrw. & G. 118; Mayne Dam. (4th ed.) 661; Starkie 





Sland. & L. (4th Eng. ed.) 820, 438; 1 Suth. Dam. 68; 2 
Smith Lead. Cas. 464. 

The only authorities referred to by the two texte 
writers cited in Crain v. Petrie are the two overruled 
cases. Petrie’s case is distinguishable from the one at 
bar in the fact that he did not’ purchase the sheep to 
sellto persons who were to use them for food, but he 
intended to sell them to a butcher, who was to sell to 
consumers; besides, it was not shown in that case that 
the defendant knew that the plaintiff! purchased the 
sheep for the purpose of having them converted into 
food, even by others. Again, Petrie did not sell the 
diseased sheep, 80 he sustained no loss by reason of 
their sale. 

The case at bar is distinguishable from a class of 
cases in which the damages songht to be recovered 
arise froma breach of a contract or of Guty, or from 
the wrongful act of a third persen, which breach of 
contract, duty or wrongful act may have been re- 
motely caused by the person sued. In such cases the 
person injured has a right of action against those who 
have violated their contract or duty, or have commit- 
ted a wrongful act, to his injury, but here this plaintiff 
has no cause of action against his former customers, 
who refuse to patronize him because of his sale of poi- 
sonous ice cream, ' 

The judgment should be affirmed with costs. 


PARKER, Brown and LANDON, JJ., concur. 


BRADLEY, J., concurring. The jary found that the 
plaintiff's product of ice cream, ete., which became 
useless by reason of its infection with the compound 
purchased of the defendants, and was destroyed, bad 
the value of $50. To that extent the damages sus- 
tained clearly came within the rule of relief. But the 
plaintiff claims further that he was injured in his busi- 
ness by this act of the defendants, and the evidence in 
its support was that of his average monthly receipts for 
the year ending in March, 1889, and those for the three 
months following that time. This basis of estimate 
was somewhat speculative or uncertain, as there may, 
within that period of three months, have been some 
other causes for a less average of monthly receipts dur- 
ing such time than for the entire year preceding. But 
as no exception was taken to the charge as made by the 
court, or to its refusal to charge on the subject of dam- 
ages other than such as went to the right of the plain- 
tiff to recover any thing, the question whether the 
plaintiff should be allowed to recover special damages 
for injury to his business was not specifically or nec- 
essarily raised after the close of the evidence. Nor is 
the exception taken to the denial of the motion to re- 
duce the damages awarded by the verdict available on 
this review. Oldfield v. Railroad Co., 14 N. Y. 810; 
Standard Oil Co. vy. Amazon Jns. Co., 79 id. 506. The 
only question here in that respect arises upon the ex- 
ception taken to the reception of the evidence on the 
subject of the average monthly receipts, before referred 
to, of the plaintiff's business; and the admissibility 
or the inadmissibility of that evidence is dependent 
upon the question whether or not the plaintiff's loss, 
occasioned by injury to his business, may be deemeda 
proper element of damages. It may be if there was no 
intermediate efficient cause to which the injury may 
have been imputed. In such case the result usually 
may be attributed to the primary as the proxi- 
mate cause. Such was the case of the lighted squib 
thrown by the party charged into a crowd of people, 
and then, for self-protection, thrown by one after an- 
other until itinjured the party who recovered dam- 
ages forthe injury (Scott v. Shepherd, 2 W. Bh. 892; 3 
Wils. 403), and where the boy, in escaping the threat- 
ened attack of the party pursuing him, ran against and 
knocked out the faucet of a cask of wine, the pursuing 
party was held liable for the loss. Vandenburgh v. 
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Truaz, 4 Den. 464. The injurious results which may 
or ought to be foreseen of a wrongful or negligent act 
are also deemed the proximate consequences of it. 
This was illustrated in the familiar case of the person 
in the balloon descending intothe garden under cir- 
cumstances which invited people to go to his assist- 
ance, and in doing so trampled the vegetables, etc., for 
which he was held liable. Guille v. Swan, 19 Johns. 
381. In those cases, and others similar in principle, the 
damages suffered were deemed the proximate result of 
the wrougful or negligent acts of the parties charged. 

In the present case, so far as the plaintiff's property 
is injuriously affected or contaminated by the use of 
the compound sold him by the defendants, the dam- 
ages were attributable directly to the act complained 
of, and tothat extent he was properly permitted to re- 
cover. Jeffrey v. Bigelow, 13 Wend. 518; Mullett v. 
Mason, L. R., 1 C. P. 559. Beyond that the damages 
claimed for injury to business, and for loss of profits 
which the plaintiff may otherwise have realized from 
his trade, were special and consequential. The ques- 
tion is whether they were the natural and proximate 
result of the act chargeable to the defendants. In 
Crain v. Petrie, 6 Hill, 522, the defendant was charged 
with fraudulently selling diseased sheep to the 
plaintiff, who was engaged in the butchering business 
and selling mutton. ‘The plaintiff there gave evidence, 
subject to exception, that one Gage, who had agreed 
to take mutton from him, and also other customers of 
the plaintiff, declined to do so in consequence of the 
report that he had purchased the diseased sheep. The 
court, on review, held that the reception of the evi- 
dence was error; that so far as related to the refusal 
of Gage to take mutton, it was a breach of contract, 
for which the plaintiff had his remedy against him, 
and that the discontinuance of purchases by others 
* resulted from a want of confidence in the care, skill 
or integrity of the plaintiff himself, the people assum- 
ing that he might sell the meat of diseased sheep for a 
good and merchantable article."”, And Chief Justice 
Nelson there said: ‘* The consequential loss which the 
plaintiff was allowed to prove at the trial was too re- 
mote and speculative to come within any established 
rule on the subject; ”’ and that “to maintain a claim 
for special damages this must appear to be the legal 
and natural consequences arising from the tort, and 
not from the wrongful act of a third party, remotely 
induced thereby; in other words, the damages must 
proceed wholly and exclusively from the injury com- 
plained of.’’ The proposition there, in its relation to 
theclaim founded upon the refusal of Gage to take 
mutton, as he had agreed, is clearly distinguishable in 
principle from that in the case at bar. The refusal of 
Gage was a violation of his contract, and it might be 
treated as the efficient and immediate cause of the 
damages so occasioned to the plaintiff, within the doc- 
trine that when the original wrong is rendered injuri- 
ous by reason only of the intervention of some inde- 
pendent wrongful act of another, the latter will be 
treated as the proximate cause of the injury, which 
will be imputed to it alone. Hoey v. Felton, 11 C. B. 
(N.S.) 142; Vicurs v. Wilcocks, 8 East, 1; Ward v. 
Weeks, 7 Bing. 211; Terwilliger v. Wands, 17 N. Y. 54; 
Lowery v. Telegraph Co., 60 id. 198. 

This rule was not applicable to his other customers, 
who for like reason bad ceased to buy his meat; and 
apparently there is no distinction in principle between 
the Crain Case in that respect and the present one, so 
far as relates to the claim for special damages resulting 
from the loss or reduction of the business of the plain- 
tiff; and therefore by giving controlling application to 
this case of the views of Mr. Chief Justice Nelson, as 
broadly expressed in Crain v. Petrie, the consequen- 
tial injury to the plaintiff's business might not be 
treated as imputed to the act of the defendauts as the 











legal or proximate cause, but would be deemed at- 
tributable, in that sense, to the want of confidence in 
the care, skill or integrity of the plaintiff. As has 
already been observed, there may be in the causation 
a succession of dependent acts or events, through 
which may be traced the primary as the proximate 
cause of the resulting injury; and when injurious con- 
sequences which proceed from a wrongful or negli- 
gent act may or ought to have been foreseen,the author 
of itis responsible. A dealer in food products, who is 
known to use deleterious substances in their produc- 
tion, cannot expect much patronage in that line of 
trade, and it could, with ordinary forecast, be foreseen 
that the supply to him of poisonous compounds to use 
for such purpose would, if made public, be materially 
prejudicial to his business. The publicity of the fact 
of the purchase by him of poisons to be so used would 
have an effect in that direction similar to that of the 
report of his use of them for such purpose, and differ- 
ing, if at all, in degree only. 

In the present case the published imputation that 
the plaintiff had sold poisonous ice cream seems to 
have been justified by the fact, and the compound by 
which his product was so infected was innocently used 
by the plaintiff, upon the faith of the defendants’ rep- 
resentation that it was wholesome. The disposition 
made of the Crain Case was not dependent upon the 
exception to evidence offered to prove that the cus- 
tomers other than Gage had ceased to deal with Petrie. 
It could rest upon the proposition that the violation by 
Gage of his contract was the only cause to which the 
damages resulting from his refusal to take mutton were 
legally imputable, and for which he alone was liable to 
Petrie, the plaintiff in that action at the trial, and de- 
fendant in error on the review; and in view of the le- 
gal principles to which advertence has been made, the 
Crain Case may properly and should be limited to that 
proposition in its application to the present one. There 
was here no intermediate wrongful or negligent act to 
which the consequential injury to the plaintiff or the 
special damages sustained by him can be imputed. In 
view of the facts as found by the jury in respect tothe 
nature of the compound, those damages followed, ac- 
cording to the ordinary course of events, from the 
cause complained of, and may be deemed the legiti- 
mate sequence of it. 

The judgment should be affirmed. 


VANN and Haiaat, JJ., concur. 
-_—— - 


CONFUSION OF GOODS — PREFERENCES — 
RIGHT TO PURSUE IN HANDS OF THIRD 
PARTY. 

NORTH DAKOTA SUPREME COURT, JUNE 20, 1892. 


NortH DAKOTA ELEVATOR Co. Vv. CLARK. 


Where the property of one is received by another this of it- 
self does not entitle the owner to priority of payment out 
of the general assetsof the one receiving the property. 
To recover his property the owner must be able to trace 
and identify it in some form. When it is mingled indis- 
tinguishably withthe mass of property of the one receiv- 
ing it, or when, asin the case of money, it is paid out by 
him, the right to pursue it is lost, because identification 
isimpossible. Mere enrichment of the estate or extin- 
guishment of debts with the property received will not 
make the owner thereof a preferred creditor. 


David Bartlett, for appellants. 
Edgar W. Camp, for respondent. 


Coruiss, C. J. By this proceeding the plaintiff is 
seeking to follow its money, claimed to be in the hands 
of the defendant McDermott, as assignee of Clark & 
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Smart. It is insisted by the defendant McDermott 
that this money never reached the possession of Clark 
& Smart, and thatif it did it had become so mingled 
with their general assets that it could no longer be 
traced and identified, either in its original or in a 
changed form, at the time their property passed to him 
a3 their assignee. The facts would seem to support 
both of these contentions. Clark & Smart were lo- 
cated at Cooperstown, N. D., engaged in banking busi- 
ness, and acted from the opening of the wheat season 
in 1889 to January 26, 1891,as paying agents for the 
plaintiff at that place. As such agents they cashed 
wheat tickets or checks issued by the plaintiff in buy- 
ing wheat. The arrangement between plaintiff and 
them was that they were to furnish all currency nec- 
essary to cash these wheat tickets, and were to reim- 
burse themselves by drafts on the plaintiff. Business 
Was carried on under this arrangement until January 
26, 1891, when Clark & Smart made an assignment to 
defendant MeDermott for the benefit of their credit- 
ors. Atthat time the account between the plaintiff 
and Ciark & Smart disclosed a balance of $275.77 in 
favor of plaintiff. There was a contest in the trial 
court, and also in this court, over the question whether 
the simple relation of debtor and creditor existed be- 
tween the parties,or whether the arrangement between 
them, in connection with their acts thereunder, cre- 
ated a special relation of a fiduciary character between 
them. We will assume;the latter for the purposes of 
this case. Still we are unable to sustain the judgment 
of the court, which gave the plaintiff priority of pay- 
ment out of the general assets in the hands of the as- 
signee. On January 19, 1891, there was a balance in 
favor of the plaintiff of $111.60. Between that time 
and the date of the assignment, January 26, 1891, Clark 
& Smart paid out forthe plaintiff in payment of wheat 
tickets the sum of $335.83. This would have left no 
funds of the plaintiffon hand had it not been for a 
draft for $500, drawn on the plaintiff on January 19. 
But no part of the proceeds of this draft ever came to 
the possession of Clark & Smart. The draft was drawn 
payable to the order of H. P. Smart, and the proceeds 
thereof went to his individual credit in the Citizens’ 
National Bank of Fargo. It is only on the assump- 
tion that the proceeds of this draft came to the hands 
of Clark & Smart that it is at all possible to show any 
money of the plaintiff in the control of Clark & Smart 
at the time of the assignment, even giving to the plain- 
tiff the benefit of its theory that a fiduciary relation, 
and not that of a debtor and creditor, existed, for but 
for the proceeds of this draft the balance of account 
would have been against the plaintiff. 

It is true that Clark & Smart are doubtless charge- 
able with liability for the amount of this draft, but the 
plaintiff to recover certainly must follow the proceeds 
of it into the hands of Clark & Smart in some form. 
But we prefer to put our decision on a broader ground. 
The theory on which alone plaintiff can secure priority 
of payment out of the funds in the hands of the as- 
signee is that the identical money can be traced in 
some form from plaintiff to Clark & Smart, and that it 
was still susceptible of identification at the time of the 
assignment. That this could not be done seems clear 
tous. ‘The proceeds of the draft never went into a 
separate fund. If they can be regarded as having ever 
been in the hands of Clark & Smart, they were imme- 
diately turned over to Mr. Smart, and used by him in- 
dividually, and charged up to him individually on the 
firm books. 

But it is claimed that the proceeds of’this draft went 
to enrich the estate of Clark & Smart, and that there- 
fore the plaintiff is entitled to priority of payment. 
Authorities are cited to sustain this view. Some of 
them do support it. They stand on no principle and 
are opposed to a much stronger array of decisions. The 











plaintiff is seeking to recover its property, in the pos- 
session of the defendant McDermott, but it is undis- 
puted that it cannot identify any particular portion of 
the assets in the hands of such defendant as_ being its 
property. Neither can it trace such property into any 
particular fund. The very most that can be claimed 
is that the plaintiffs property has gone into the gen- 
eral mass of the property owned by the assignors prior 
tothe assignment. But after its receipt by them it is 
no longer possible to trace it. It must have been paid 
out by them, as only $5.96 in cash was found on band 
by the assignee. We see no principle on which the 
plaintiff can insist upon priority of payment out of the 
general assets in the hands of the assignee. The rule 
governing this class of cases is very simple; the only 
difficulty isin applying it. If one has not consented 
to part with his property and take the responsibility 
of another for the payment of an equivalent therefor, 
he may follow his property so long as he can trace it. 
He has not agreed to part with the title. He has not 
agreed to accept in lieu thereof the personal responsi- 
bility of another. The law will not force him intoa 
relation to which he has never assented. He may fol- 
low his property, but he must be able to identify it in 
some form. 

It has been supposed by some courts that the decis- 
ion in Knatechbull v. Hallett, 13 Ch. Div. 696, has greatly 
modified the ruleas it existed prior to this decision. 
In that case a solicitor sold bonds of his client and de- 
posited the proceeds in his general account with a 
banker. Against this account he drew checks for his 
own personal purposes, and he also deposited, from 
time to time, his own funds therein. Atall times the 
balance in his favor exceeded the amount of the pro- 
ceeds of the bonds of his client. It was held that the 
client might follow his money into this account, and 
have a charge thereon to the extent of the money re- 
ceived from the sale of the bonds. We find in this de- 
cision no extension of the rule allowing property to be 
followed and recovered. ‘The client's money bad gone 
into a special fund, and as the account had never been 
reduced below the amountof hismoney therein, it was 
entirely proper to hold that the solicitor had drawn 
out his own funds from time to time, and not those of 
the client. 

The law allows the owner to follow his property not 
only in its original form, but also in any form into 
which it may have been changed, providing identifica- 
tion is possible. A new doctrine has sprung up in re- 
cent days. It goes upon the theory of the enrichment 
of the estate out of which priority is sought to be se- 
cured. This would entitle every general creditor to 
preference, and therefore there would be no preferen- 
ces as between such creditors and the person whose 
property, without his consent, had enriched the estate. 
Reasoning along this line, we would have a preference 
in favor of general creditors as against one whobya 
tort had caused a liability against his estate without 
enriching it, as in case of an assault and battery, libel, 
slander, seduction or malicious prosecution. But no 
such preference exists, nor can it exist. The Wiscon- 
sin decisions sustaining this rule have been made by a 
divided court, in every instance three of the judges fa- 
voring the rule and two of them dissenting. See Mc- 
Leod v. Evans (Wis.), 28 N. W. Rep. 175, 214; Bowers 
v. Evans (Wis.), 36 id. 631; Francis v. Evans (Wis.), 33 
id. 93. The case of People v. City Bank of Rochester, 
96 N. Y. 32, is distinguished in a later case (Cavin v. 
Gleason [N. Y. App.], 11 N. E. Rep. 504), the court say- 
ing of it that it was not claimed in that case that the 
money sought to be followed had not in some form 
gone into the bands of the receiver. In this latter case 
the right to follow money was held to be lost by the 
payment of that money toa third person, it being no 
longer possible to trace it, except in the hands of one 
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who, having taken itin the ordinary course of busi- 
ness, could not be compelled to refund it. Certainly 
the money cannot be said to be in any form in the 
hands of one who has paid it out. That the New York 
Court of Appeals is in no manner committed to this 
new doctrine invoked in this case is apparent from its 
language in the case in 11 Northeastern Reporter, 504: 
* The trust fund, with the singleexception mentioned, 
was misappropriated by White to the payment of his 
private debts prior to the assignment. It cannot be 
traced into the property in the hands of the assignee, 
for the plain reason that it is shown to have gone to 
the creditors of White in satisfaction of their debts. 
The court below seems to have proceeded upon a sup- 
posed equity springing from the circumstance that by 
the application of the fund to the payment of White’s 
creditors the assigned estate was relieved pro tanto 
from debts which otherwise would have been charged 
upon it, and that thereby the remaining creditors, if 
entitled to distribution without regard to the petition- 
er’s claim, will be benefited. We think this is quite 
too vague an eguity for judicial cognizance, and we 
find no case justifying relief upon such a circumstance. 
In avery general sense all creditors of an insolvent 
may be supposed to have contributed to the assets 
which constituted the residuum of his estate.’’ This 
new rule has sprung from a misconception of the de- 
cision in Knatchdull v. Hallett, supra. This case 
merely decides that, if the holder of the money makes 
an investment with it, as by depositing it in a bank, 
thus establishing between him and the bank the rela- 
tion of creditor and debtor, the owner of the money 
may follow it in this new furm because he can trace it. 
His money is in this particular investment. The fact 
that other money has been placed in the same invest- 
ment, é. &., the same account, cannot affect his rights, 
and itis an entirely rational presumption that, when- 
ever the depositor draws for his own use funds from 
this account, he intends to draw his own money, leav- 
ing the other funds untouched. 

But it is impossible to trace the money when, as in 
this case, it has been paid out by the one who has it in 
his possession. If the plaintiff's money went into the 
hands of the assiguors, it was paid out before the as- 
signment, except as to $3.96, this being all the cash 
found on hand by the assignee. As to this $3.96 it 
might be that the plaintiff's position would be sound 
if it were able to show that any of the last $500 had 
ever come into the possession of the assignors. It may 
be that, in the view of the established custom of re- 
mitting by draft collections made at a distance, it is 
essential to the protection of the rights of persons 
owning papers forwarded for collection merely that 
the cash with which the collecting bank carries on its 
business, and with which the money collected is min- 
gled, should be regarded as a specific fund, and that all 
payments made by the bank thereout should be re- 
garded as having been made out of its own cash, and 
not with the cash collected. A remittance of the spe- 
cific money collected is probably never made. See, as 
sustaining this view, Bank v. Weems (Tex. Sup.), 68. 
W. Rep. 802. 

This is a very important question, and we prefer not 
to decide it without the aid of full argument. Our 
Views are supported by what we regard as the line of 
authorities most consonant with sound principle. 
Cavin v. Gleason (N. Y. App.), 11 N. &. Rep. 504; Ap- 
pealof Hopkins’ Ex'r (Penn. Sup.), 9 Atl. Rep. 867; 
Edson vy. Angell (Mich.), 25 N. W. Rep. 307; Bank v. 
Armstrong, 39 Fed. Rep. 684; Bank v. Dowd, 38 id. 172; 
2 Story Eq. Jur., $$ 1258, 1259; 2 Pom. Eq. Jur., 
§$§ 1051, 1058; Bank v. Goetz (Il). Sup.), 27 N. FE. Rep. 
907; Englar v. Offutt, 70 Md. 78. The decision in 
Bank v. Peters (N. Y. App.), 25 N. E. Rep. 319, is 
not in conflict with the case in 11 Northeastern Re- 








porter, 504. [It belongs to the class of cases of which 
Knatchbull v. Hullett is one, where the money has gone 
into a special fund. ‘The drawers of a draft had de- 
posited it for collection with a bank, which forwarded 
it to another bank, by which latter bank the collection 
was made, but no remittance was made before a re- 
ceiver in insulvency of the former bank was appointed. 
It was held that the drawer of the draft could recover 
the money from the collecting bank. It was nota 
case where the money had been received by the insol- 
vent bank and mingled with its general funds. The 
insolvent bank had not received the money at all. 
The solvent bank had received it, and still was in- 
debted for it to some one. The court very properly 
held that it was indebted for it to the true owners of 
the draft, the forwarding bank never having bad any 
title to the draft, but having received it merely for 
collection. 
The judgment of the District Court is reversed. 
All concur. 
ee 


YORK COURT OF APPEALS AB- 
STRACTS. 

APPEAL ON JUDGMENT ROLL—PRESUMPTION AS TO 
EVIDENCE. CONTRACT—ASSIGNMENT OF—DAMAGES.(1) 
—On appeal on a judgment roll alone, under the Code 
of Civil Procedure, sections 994, 997, without a case 
containing any of the evidence, where the findings of 
fact do not justify the conclusion of law based 
thereon, the Court of Appeals will not presume, for the 
purpose of upholding the judgment, that there was 
evidence on the trial sufficient to justify other findings 
of fact, which would support the conclusion of law, as 
on such appeal the court can know nothing of the evi- 
dence, except as it is embodied in the findings of fact. 
Stoddard v. Whiting, 46 N. Y. 627,approved. Dictain 
Chubbuck v. Vernam, 42 id. 4382; Kellogg v. Thomp- 
son, 66 id. 88; Murray v. Marshall, 94 id. 617; Gardi- 
ner v. Schwab, 110 id. 660—disapproved. (2) A con- 
tract to make and deliver steel dies intended to be 
used by the person ordering them in the manufacture 
of other goods may be assigned by such person, as his 
only obligation is to pay for the dies when delivered, 
and that obligation may be discharged by any one. 
(3) For the manufacturer’s breach of a contract to 
make and deliver steel dies intended to be used by the 
person ordering them in the manufacture of other 
goods, but who was not engaged in the business when 
the contract was made, an assignee of such person can 
recover only the difference between the contract price 
of the dies and their cost if procured from some other 
manufacturer, and wages paid by such assignee to 
workmen whw remained idle, and rents paid for land 
which remained unused, in consequence of the non- 
delivery of the dies, cannot be recovered. Oct. 4, 1892. 
Rochester Lantern Co. v. Stiles & Parker Press Co. 
Opinion by Earl, C. J. 16 N. Y. Supp. 781, reversed. 


NEW 


CONFLICT OF LAWS—TAXATION—EXEMPTION—SUR- 
PLUS OF FOREIGN SAVINGS BANK—DEDUCTION OF LIA- 
BILITIES.—-(1) An exemption of property from taxation 
accorded a foreign savings bank by the laws of the 
State of its creation is of no avail to exempt property 
owned by it inthis State. (2)1 Revised Statutes, page 
388, section 4, subdivision 7, which exempts from tax- 
ation the personal property of every incorporated com- 
pany not made liable to taxation on its ‘‘ capital,” ap- 
plies only to corporations having a capital stock, and 
hence a savings bank having no capital stock is not 
within the statute. Catlin v. Trustees, etc., 113 N. Y. 
133, followed. (3) Laws of 1857, chapter 456, section 4, 


which provides that deposits in any bank for savings 
which are due to depositors shall not be liable to taxa- 
tion other than the real estate and stocks which may 
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be owned by such bank or company, was intended to 
exempt savings banks from taxation only to the extent 
of deposits due depositors, leaving the surplus held by 
such banks still liable to taxation. (4) Acts of 1866, 
chapter 761, section 7, and Acts of 1867, chapter 861, 
which provided for the taxation of the ‘* privileges 
and franchises’ of savings banks, manifestly have no 
application to foreign savings banks, even if it be con- 
ceded that these acts were revived by the repeal of 
Laws of 1875, chapter 371, which repealed them. (5) 
The surplus of a foreign savings bank, invested in the 
capital stock of domestic banks, State and National, is 
taxable in this State, under Laws of 1882, chapter 409, 
section 312, which provides that the stockholders in 
every bank, State or National, shall be assessed or 
taxed on the value of their shares of stock at the place 
where the bank is located, and that such shares of 
stock shall be assessed like other taxable property 
owned by individuals, and with like deductions. (6) 





Where the tax commissioners have deducted from the | 


assets of a foreign savings bank all its liabilities, and 
also allits property exempt from taxation, and all its 
property subject to taxation elsewhere, and have thus 


not well be held to be repugnant to the letter, and 
much less to the spirit and object, of the constitu- 
tional provision. Oct. 4, 1892. People, ex rel. Everson 
v. Lorillurd. Opinion by O’Brien, J. 20 .N. Y. Supp. 
68, affirmed. 

CONTRACT—-TIME OF PERFORMANCE—WAIVER.—(]) 
On wan issue as to whether plaintiff or one EK. owned a 
mortgage, it appeared that in January, 1878, J., who 
then owned it, agreed to sell it to E. for $850; ‘$100 
cash, $750 March next.” E. paid $425 in April, 1878, 
$400 in July, 1882, and later tendered the balance 
of $850, which was refused, on the ground that he had 
not complied with the contract as to time of pay- 
ment. J. assigned the mortgage after maturity to 
plaintiff, who did not claim to be a bona fide purchaser. 
Held, that it was error to direct a verdict for plaintiff, 
as the jury could have found that J., by accepting the 
first two payments, waived strict performance as to 
time, and could not refuse to perform on his part 
without first giving notice to E. to pay the balance 
within a reasonable time. (2) One to whom a note 


| and mortgage are assigned when both are past due 


ascertained its surplus, and have assessed its invest- | 


ments in the stock of domestic corporations on that 
basis, such foreign bank is not entitled toa further de- 
duction of all its liabilities from 
made. Oct. 4, 1892. 
New London, v. Coleman. Opinion by Earl, C. J. 
Finch, J., concurs, and Andrews, Peckham, Gray, 


takes them subject to all equities existing in favor of 
the mortgagor or of any other person. Bush v. Lath- 


| rop, 22 N. Y. 535; Schaeffer v. Reilly, 50 id. 61; Trus- 
| tees v. Wheeler, 61 id. 88; Greene v. Warnick, 64 id. 


the assessment thus | 
People, ex rel. Savings Bank of | 


O’Brien and Maynard, JJ., concur in result, on the | 


ground that the shares of stock assessed were part of 
the bank’s surplus, but express no opinion as to the 
taxation of depositors on account of their deposits in 
savings banks. 18 N. Y. Supp. 675, affirmed. 


CONSTITUTIONAL LAW—STATUTES—A MENDMENTS— 
SETTING OUT AMENDED PORTIONS.—Laws of 1890, 
chapter 249, section 2, providing that proceedings by 
the city of New York to acquire real estate for public 
use shall be according to the provisions of Laws of 
1883, chapter 490, and all payments for said property, 


and for expense of acquiring the same, shall be made | 


in the manner and out of the money provided in said 
last-mentioned act, is not in conflict with the Consti- 
tution, article 3, section 17, declaring that no act shall 
be passed making any existing law a part of said act, 
or be applicable under it, except by inserting it in such 
act. When astatute in itself and by its own language 
grants some power, confers some right, inposes some 
duty or creates some burden or obligation, it isnot in 
conflict with this constitutional provision, because it 
refers to some other existing statute, general or local, 
for the purpose of pointing out the procedure, or some 
administrative detail, necessary for the execution of 
the power, the enforcement of the right, the proper 
performance of the duty or the discharge of the bur- 
den or obligation. In this case the main object of the 
statute was to confer power upon the city to acquire 
lands for a certain purpose, and that power is ex- 
pressed in appropriate language; but the procedure by 
means of which the lands were to be condemned, and 
the administrative acts on the part of the city authori- 
ties necessary in order to procure the money for the 
payment of the awards, are designated by reference to 
another statute. Granting that the aqueduct law was 
local, as urged by the counsel for the corporation, still 
it was an act of such great public importance that the 
members of the Legislature might be supposed to have 
been even more familiar with all of its provisions than 
with many general laws. The statute in question did 
not provide literally that the aqueduct law should be 
made or deemed a part of it, nor thatany part thereof 
should be applicable, but that the proceedings for con- 
demning the lands, and raising the money to pay for 
them, should be the same; and hence the statute can- 





220. Second Division, Oct. 1, 1892. Owen v. Evans. 


Opinion by Vann, J. 


INSURANCE — TITLE OF PROPERTY — NOTICE TO 
AGENT'S SOLICITOR—PROOFS OF LOSS—WAIVER—IN- 
SURABLE INTEREST.—(1) Plaintiffs insurance policy 
provided that if insured is not the *‘‘ sole, absolute and 
unconditional owner of the property insured, or if 
said property be a building, and the insured be not the 
owner of the land on which it stands by title in fee 
simple, and this fact is not expressed in the written 
portion of the policy,” it should be void. Held, that 
the policy was not void, though the plaintiff's title to 
the realty on which the insured building stood was 
only a contract of purchase, and that fact did not ap- 
pear in the policy, where the insurance was placed by 
a solicitor employed by the defendant’s agent, and 
plaintiff informed such solicitor of the condition of 
his title. (2) The poliey provided that in case of loss, 
plaintiff **sball give immediate notice thereof, and 
shall render to the company a particular account of 
said loss under oath,’’ embracing specified facts,’’ the 
evidence showed that immediately after the fire, de- 
fendant was notified and adjusters examined into the 
circumstances of the loss; that plaintiff was unable to 
give the preparation of proofs of loss his personal at- 
tention, because of being several times called to an- 
other State on business connected with contracts made 
before the fire; that he employed experts to make es- 
timates of the loss, and an experienced insurance man 
to prepare the formal proofs. He/d, that a delay of 
one hundred and fifteen days in furnishing proofs of 
loss was not, as a matter of law, unreasonable. (3) 
The insistance of an insurance company to examine 
insured after receiving proofs of loss isa waiver of any 
objection to such proofs founded on the delay in fur- 
nishingthem. Oct. 4, 1892. Carpenter v. German- 
American Ins. Co. Opinion by Andrews, J. 


JURISDICTION—OF STATE COURTS— BROOKLYN NAVY 
YARD—TRESPASS.—The fact that the State has ceded 
land in the city of Brooklyn, and political jurisdiction 
over it, to the United States, for the purpose of a navy 
yard, does not oust the State courts of jurisdiction as 
to private rights and remedies within such territory, at 
least so long as Congress makes no new regulations 
touching the administration of justice in civil actions 
arising therein; and therefore the City Court of 
Brooklyn, by virtue of the jurisdiction conferred on it 
by the Civil Code, section 263, subdivision 3, respecte 
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ing injuries to land within the city, has jurisdiction of 
an action of trespass committed on a part of such 
ceded land, which part had been leased by the Fed- 
eral government to the city, under whom plaintiff 
claims as asublessee. Oct. 4, 1892. Barrett v. Palmer. 
Opinion by O’Brien, J. 16 N. Y. Supp. 94, affirmed. 


MANDAMUS—JURISDICTION—JUDGE AT CHAMBERS. 
—Code of Civil Procedure, section 2068, provides that 
“except special provision therefor is otherwise made 
in this article, a writ of mandamus can be granted 
only at aspecial term of the court.’’ Section 2069 pro- 
vides when the writ may be granted at General Term, 
and contains the only provision in the article which 
permits any tribunal other than the Special Term to 
grant the writ. Held, that a judge of the first judicial 
district had no authority to grant a writ of mandamus 
at chambers, even if an application fora writ is a mo- 
tion, within the meaning of the Code of Civil Proced- 
ure, sections 768, 770, which respectively define a mo- 
tion, and provide that *‘in the first judicial district a 
motion which elsewhere must be made in court may 
be made toa judge out of court, except for a new trial 
onthe merits. Oct. 4, 1892. People, ex rel. Lower, v. 
Donovan. Opinion by Andrews, J. Gray, J., dissent- 
ing. I8N. Y. Supp. 501, reversed. 


PLEADING — JOINDER OF CAUSES — TRANSACTIONS 
CONNECTED WITH SAME SUBJECT OF ACTION.—One 
having acause of action which entitles him to an in- 
junction against the unlawful maintenance and opera- 
tion of a steam railroad in a highway because of its 
continuous interference with his rights of property 
may unite with the demand for equitable relief by in- 
junction, and for damages for such interference, a 
claim for damages for the personal injury suffered 
while driving along the highway in consequence of his 
horses being frightened by the noise of a passing en- 
gine and train, and escaping beyond his control, since 
both claims arise from the same wrong—the unlawful 
obstruction of the highway by the railroad company— 
and were therefore “transactions connected with the 
sume subject of action,” within the Code of Civil Pro- 
cedure, section 484, subdivision 9, permitting joinder 
of causes of action in such cases. We are of opinion 
that the causes of action were properly united under 
section 484 of the Code of Civil Procedure, which au- 
thorizes the plaintiff to unite in his complaint two or 
more causes of action, whether such as were formerly 
denominated legal or equitable, or both, in the cases 
specified, and among others: ‘‘Subd. 9. Upon claims 
arising out of the same transaction, or transactions 
connected with the same subject of action, and not in- 
cluded within one of the foregoing subdivisions.”” The 
subject of the action in this case was the injury com- 
mitted by the defendant in maintaining a publie nuis- 
ance which subjected the plaintiff to injuries specified, 
viz., injury to real property and personal injury. The 
injuries were distinct in character, and while the in 
jury to the real property was continuous, the physical 
injury was consummated when first inflicted. But 
they both proceeded, in a general sense, from the same 
wrong—the unlawful obstruction of the highway by 
the defendant; and they were all, we think, *‘ trans- 
actions connected with the same subject of action,”’ 
within the meaning of section 483, and may properly 
be redressed in asingle action. This conclusion is in 
harmony with the general principle of equity juris- 
prudence, which aims at complete and final relief in a 
single action in respect of all matters between the 
same parties, growing out of the same general transac- 
tion. Itisrupported by the significant language of 
the court in Chapman v. City of Rochester, 110 N. Y. 
276, which was an action to restrain the pollution of a 
stream and for damages. Danforth, J., said: *‘ More- 
over the plaintiff is found to have sustained a special 





injury to his health and property from the same cause, 
and we find no reason to doubt that he is entitled, not 
only to compensation for damages thereby occasioned, 
but also to such judgment as will prevent the further 
perpetration of the wrong complained of.’ See 
Shepard v. Railway Co., 117 N. Y. 442. Oet. 4, 
Lanning v. Gulusha, Opinion by Andrews, J. 
Y. Supp. 328; 45 Alb. L. J. 161, reversed. 


W ATER—GRANT OF EASEMENT—RIGHTS OF GRANTEE. 
—The grant ofa right to lay pipe to a certain desig- 
nated spring on the grantor’s premises, and to convey 
all the water “of said spring’? which can be taken 
through the pipe, and declaring the grantee entitled 
to “all the water’’ which can be taken through the 
pipe, does not carry with it the right to excavate, 
and so get water from neighboring springs to the full 
capacity of the pipe, butonly the right to take such 
water as may flow from the spring designated. Man- 
ufacturing Co. v. Veghte, 69 N. Y. 16, distinguished. 
Oct. 4, 1892. Furner v. Seabury. Opinion by Earl, C. J. 
13 N. Y. Supp. 12, reversed. 


WATER AND WATER-COURSES -—— OBSTRUCTION OF 
STREAM—MEASURE OF DAMAGES.—(1) Where the owner 
of land abutting on a non-navigable stream constructs 
anembankment in front of his premises, extending 
somewhat into the channel, and the embankment, al- 
though not obstructing the water in its ordinary flow, 
forces it during an unusual freshet on the land on the 
opposite shore, and so wears away the land, he is liable 
in damages. 16 N. Y. Supp. 714. affirmed. (2) Proof 
as to the cost of restoring the land, and of the diminu- 
tion in its market value, is alike admissible. There 
are many cases of injury to real estate where the cost 
of repairing the injury may be the proper measure of 
damages. The owner is not in every case of injury to 
the soil, the trees or the fixtures driven to proof of 
the diminution in value of the estate by reason of the 
injury, in order to establish his damages. The rule 
seems to be that, when the reasonable cost of repair- 
ing the injury, or in this case the cost of restoring the 
land to its former condition, is less than what is shown 
to be the diminution in the market value of the whole 
property by reason of the injury, such cost of restora- 
tion is the proper measure of damages. On the other 
hand, when the cost of restoring is more than such dim- 
inution, the latter is generally the true measure of 
damages, the rule of avoidable consequences requiring 
that in such a case the plaintiff shall diminish the loss 
as far as possible. Sedg. Dam. (8th ed.), §§ 932, 939, 
947; Graessle v. Carpenter, 70 Towa, 166; Walters v. 
Chamberlin, 65 Mich. 333; Lentz v. Carnegie, 145 Penn. 
St. 612; Duffield v. Rosenzweig, 144 id. 539; Seely v. 
Alden, 61 id. 302. The loss of the use of the property 
in the meantime in consequence of the injury has 
sometimes been allowed, and would seem to be rea- 
sonable and just. There were two methods of meas- 
uring the damages, depending upon circumstances, 
and all competent evidence offered should have been 
received by the referee, and hence it was not error to 
admit proof of the cost of restoring the soil to the con- 
dition it was in before the overflow. Seely v. Alden, 
supra. (3) Where plaintiff's proof as to damages ex- 
tends only to the cost of restoration, and defendant 
fails to supply the other measure of damages as to dim- 
inution in value, which might have been more favor- 
able, or to raise any question as ‘to plaintiff's failure to 
supply it, a judgment will not be disturbed on appeal, 
especially where there is nothing to show that such 
other measure would have been in fact more favorable. 
Oct. 4, 1892. Hartshorn vy. Chaddock. Opinion by 
O'Brien, J. 


WILLS—NATURE AND DURATION OF ESTATE.—Testa- 
tor gave the residue of his estate ‘‘unto my eight chil- 
dren,” naming them, ‘“‘and to their respective heirs, 
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executors, administrators aud assigus forever, to be 
divided equally between them, * * * subject how- 
ever * * * in regard to the portions of my daugh- 
ters, to the trusts hereinafter declared.”? Afterward, 
in the same clause, he constituted his executors trus- 
tees ‘of the portions of my said daughters respect- 
ively during their respective lives,” and gave them the 
said portions in trust to invest the same, and pay over 
theincome to the daughters during their lives, *‘ and 
upon their death, as each shall happen to die, to pay 
over and distribute the principal of the vortion of the 
one su dying to her issue living at the time of her de- 
cease, including the issue of such as may be deceased, 
equally, share and share alike, the issue of any de- 
ceased child then living taking the same share as their, 
his or her parent would have taken if then living. 
Held, that the shares were not given to the daughters 
absolutely, and the portions of those dying without 
issue would not pass under their will, nor form part of 
their estate, but would be distributed as property as 
to which testator died intestate. Second Division, 
Oct. 1, 1892. Howland v. Clendenin. Opinion by Fol- 
lett, C. J. ON. Y. Supp. 255, affirmed. 

WILL—PROBATE—JURISDICTION OF SURROGATE— 
COLLATERAL ATTACK. COSTS—NEW TRIAL IN EJECT- 
MENT—EXTRA ALLOWANCE.--(1) Where an inhabitant 
of the State dies, a decree of a surrogate admitting his 
will to probate, founded on some evidence that testa- 
tor wasa resident of the county in which the surro- 
gate has jurisdiction, is conclusive, except on direct 
review, and cannot be attacked in acollateral proceed- 
ing. 12 N. Y. Supp. 226, affirmed. (2) Where a new 
trinl has been granted after judgment for defendants 
in ejectment, on payment by plaintiffs of the costs, as 
provided by the Code of Civil Procedure, section 1525, 
an extra allowance may be made to defendants on re- 
covery by them of judgment on the second trial, 
though they were granted an extra allowance on the 
first. Wing v. De La Rionda, 151 N. Y. 422, followed. 
16 N. Y. Supp. 958, mem., affirmed. Oct. 4, 1892. Bol- 
ton v. Schriever. Opinion by Peckham, J. 

- TRUSTS--WHEN LEGACY OF INCOME BECOMES 
PAYABLE.—-When a will givesas’um of money, after 
the payment of testator’s debts, to the executor, in 
trust, to invest the same in acertain class of securities, 
and pay the income to the beneficiary for life, the bene- 
ficiary is entitled to the income derived from the fund 
from the date of testator’s death. ‘The rule which de- 
prives the legatee of interest upon a general legacy for 
the period of one year is not founded upon any pre- 
sumed intent of the testator. It had its origin in the 
ecclesiastical courts, and was to a certain extent a rule 
of convenience. It was also in part the outgrowth of 
the ancient doctrine that the assent of the executor 
was necessary to complete and perfect the title of the 
legatee, and to anthorize him to take possession of his 
legacy ; and the period of one year from the testator’s 
death was fixed upon as a reasonable time in which 
the executor must determine whether he would take 
upon himself the execution of the will. At the end of 
that time he was required either to renounce the ap- 
pointment or be prepared to liquidate the debts and 
legacies. When this rule was adopted, the principal, 
if not the sole, assets of a decedent’s estate were, or- 
dinarily, not interest-bearing or income-producing; 
and hence there was both justice and propriety in de- 
ferring, not only the time of payment of a legacy, but 
also the right to interest thereon, until the personalty 
could be converted into money for its satisfaction. At 
the present time the personal estate of a testator is 
frequently made up of securities or investments bear- 
ing interest or yielding an income, and in such cases 
there does not seem to be any rational grounds upon 
which the’ rule can rest, except for such brief period of 
time as the money required to pay the legacy is actu- 





ally {ying idle and uninvested in the executor’s hands. 
The executor must account for the increase of the es- 
tate from the testator’s death, and so it will often hap- 
pen that such increase will fall into the residuary es- 
tate, and go to the legatees but remotely entitled to 
the testator’s consideration, to the prejudice of gen- 
eral legatees who had the principal claim upon his favor 
and for whom he undoubtedly intended to make im- 
mediate provision. Such would be the practical result 
in this case if the appellant succeeds in its contention. 
The income of $20,000 given to the respondent, a son 
of the testator, would, for a period of nearly fourteen 
mouths, be wrested from him and paid to the residu- 
ary legatee, a grandson, who is otherwise munificently 
remembered in the will. We are asked to cause 
this to be done, not by virtue of the command of 
any statute, but becausea rule formulated under dif- 
ferent conditions from that which now exist, and 
founded in part upon a legal fiction, seems to require 
it. While we recognize the binding force of the rule, 
we are not disposed to extend the field of its operation 
to other than general legacies, payable out of the body 
of the testator’s estate. There is no difference in prin- 
ciple between the gift of an annuity and the gift of 
income with respect to the time when each begins to 
accrue; and itis conceded that an annuity is payable 
fromthe death of the testator, unless a different time 
is prescribed in the will. It is trae that an annuity 
usually consists of a gross sum, payable in any event, 
while income must depend upon the earnings of 
the estate, or some part of it, after deducting lawful 
charges and commissions, and of course if net earned, 
cannot be paid. But this isa contingency which af- 
fects, not the quantity of the gift, but its amount, and 
the certainty of payment. If the estate is sufficient 
for the liquidation of debts and other charges, and is 
so invested as to be productive of income from the 
death of the testator, a bequest of income to a legatee 
for life must be construed to invest him with a title to 
such income from the date of the testator’s demise, 
unless there is some provision in the will from whicha 
contrary intent is to be inferred. The statutory time 
of payment of the income to the legatee is not affected 
by this construction. He must still wait, as the re- 
spondent did, until the expiration of one year from 
the grant of letters, before payment of the income can 
be demanded; but heisthen entitled to his share of 
the net income which has previously accrued. There 
are many authorities which support our conclusion in 
this case: Cooke v. Meeker, 36 N. Y. 15; Pierce v. 
Chamberlain, 41 How. Pr. 501; In re Lynch, 52 id. 367; 
Powers v. Powers (Sup.), 1 N. Y. Supp. 636; Barrow v. 
Barrow (Sup.), 8 id. 783; In re Fish, 19 Abb. Pr. 209; 
Craig v. Craig, 3 Barb. Ch. 76; Hilyard’s Estate, 5 
Watts & S. 30; Eyre v. Golding, 5 Bin. 472. Oct. 4, 
1892. Inve Stanfield’s Estate. Opinion by Maynard, J. 
18 N. Y. Supp. 913, affirmed. 


WILL—VESTED REMAINDER.—T'estator devised his 
two daughters two lots for “ their natural lives,” anda 
‘‘from and after’’ their decease he gave one of the 
lots tothe two children of his deceased son, “to be 
divided equally between them and their heirs, share 
and share alike, the child or children of a de- 
ceased child taking the share which his, her or their 
parent would have taken if living.’ Held, that the 
two grandchildren, having survived testator, took a 
vested remainder, it being intended only that their 
issue should be substituted for them in case of their 
death before testator. Words of survivorship and 
gifts over on thedeath of the primary beneficiary are 
construed, unless acontrary intention appears, as re- 
lating to the death of the testator. Vanderzee v. 
Slingerland, 103 N. Y.55; In re New York, L. & W. 
Rr. Co., 105 id. 92. Oct. 4, 1892. Nelson v. Russell, 
Opinion by Andrews, J. 16 N. ¥. Supp. 395, reversed. 
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ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CONTRACT—TO BUILD BRIDGE—PAYMENT OF ESTI- 
MATES—LIABILITY OF MATERIAL FOR CONTRACTOR'S 
DEBTS.— Where one contracts to furnish material and 
build a bridge for a city, stones prepared for the bridge 
remain the property of the contractor until put into 
the bridge structure, and are liable to process for his 
debts, unless the contract otherwise provide. This is 
so though the contract provides that as the work goes 
on, estimates of it shall be made by the engineer, 
which, if he choose, may include acceptable material, 
and a percentage of such estimate to be at once paid, 
and the residue upon completion of the bridge, and an 
estimate is made including such stone and such per- 
centage of it paid to the contractor. In Crockett v. 
Latimer, 1 Humph. 272, Brown contracted with Crock- 
ett to build a brick house at $8 per thousand for the 
brick, and Crockett was to and did advance money to 
the hands employed by Brown, and it was held that 
the brick made by Brown were his till put into the 
house, and subject to executions against Brown. In 
Moore v. Cunningham, 25 Ill 328, it was the incorpo- 
ration of the brick into the wall which was recoguized 
by the court as passing title to them from the builder. 
Tripp v. Armitage, 4 Mees. & W. 687, was a contract 
for builcing an hotel, and sash frames intended for it 
were sent to it, approved by the superintendent, and 
sent back to the builder's shop, with iron pulleys be- 
longing to the hotel-owners, with directions to fit them 
in the frames, which was done, and before the sash 
were taken away the builder became a bankrupt. The 
Court of Exchequer held tliat property in the frames 
had not passed out of the builder. Lord Abinger put 
it on the ground “that there had been no contract of 
sale and purchase of goods as movable chattels, but a 
contract to make up materials and fix them, and until 
they are fixed, by the nature of the contract, the prop- 
erty will not pass."” He put it as a test that if the 
frames had been destroyed by fire the builder would 
have lost them, for the hotel-owner was not bound to 
pay forany thing till put up and fixed. Baron Parke 
said: *‘ Iu this case there is no contract at all with re- 
spect to these particular chattels; it is merely parcel 
of a large contract.” This language is pointedly appli- 
cable in this case. In Wood v. Bell, 5 El. & Bi. 772, 
steam engines were designed for a ship, and there was 
a quantity of iron plates and angles specially made 
ready to be riveted to it, lying partly at the wharf and 
partly elsewhere, and other materials in like condition 
prepared expressly for the ship, but not yet fixed to it. 
The higher court said that it did not follow that be- 
cause the ship, as constructed from time to time, be- 
came the property of the party paying for her construc- 
tion, the materials designed for it passed only. The 
chief justice said: *‘ What is the contract? The con- 
tract is for the purchase of aship, not for the purchase 
of every thing in use for the making of a ship; not for 
the purchase of every thing bought for it.” See later 
case of Seaths v. Moore, 11 App. Cas. 350; Benj. Sales 


(6th ed.), by Bennett, J., §§ 271, 342b. In the New 
York case of Andrews v. Durant, 11 N. Y. 35, it is 
held that the general rule is that under a con- 
tract for building a vessel or other thing, no 


property vests in the person for whom it is to 
be built until finished and delivered, and that the 
rule is the same where certain portions of the con- 
tract price are agreed to be paid, and are paid, to the 
builder at specified stages of the work, and where an 
agent of the person for whom the article is to be con- 
structed is to and does superintend and approve the 
materialsand work. So also in Elliott v. Edwards, 35 
N. J. Law, 265. In both ecuses it is said that such 
is the settled American law and that such was 





the English law until 1822, when a different doctrine 
was announced in Woods v. Russell, 5 Barn. & Ald. 
942, which was criticised, but reluctantly followed, in 
Clarke v. Spence, 4 Adol. & FE. 448. Even where a ves- 
sel had been more than one-third built and more than 
one-third paid for, it was lawfully seized in execution 
for the builder’s debt (Merritt v. Johnson, 7 Johns. 
475), and where it was paid for in advance, the vessel 
built, and the nameof the owner placed on it, it was 
held that title had not passed. Mucklow v. Mangles, 1 
Taunt. 318. See Benj. Sales (Bennett’s ed.), 256, 268. 
This case is not the case of a vessel, but the point is 
that if where the contract is to build a vessel, title 
does not pass till its completion, for a stronger reason 
title to materials prepared for it would not pass, 
and for similar reasons title to materials prepared for 
a house or bridge would not, unless the contract so pro- 
vided. Would the right to surplus material not needed 
for the construction of a house be in the person for 
whom itis built? Again, the work on these stones has 
not been entirely done. And still again they had not 
been delivered to the city at the only place where by 
the contract they were to be delivered in the bridge, 
if we can at all speak of their separate delivery, and in 
the only shape in which they were to be delivered, as 
component and inseparable parts of the bridge. When 
an order is given toa tradesman to make an article for 
the purchaser, as a ship or watch, and it is not finished 
or delivered, no property has vested in the purchaser 
unless it has been stipulated otherwise. 1 Chit. Gen. 
Pr. 125. McElderry v. Flannagan, 1 Har. & G. 308, 
does not help the city. There was a contract to build 
a vessel, the carpenter only furnishing the material 
requiring carpenter work, the other party furnishing 
all other material and work. The court properly held 
the right to the vessel in the one for whom it was 
built, and that the builder hada right to so much of 
the contract price for bis work as was unpaid, and that 
was liable to his debts. But here the city is claiming 
merely the material. White v. Miller, 18 Penn. St. 52, 
is not a lucidly stated case, but cannot help the appel- 
lant. A materialman furnished material for a house, 
delivering it to the cointractor on the ground where the 
building was going up, and it was levied on and sold 
under an execution against the contractor. The point 
and gist of the court’sargument was that it was sold 
on the credit of the building; that is, to the owner. 
The case was a claim by the materialman for money 
for the material against the owner and contractor, not 
a Claim to the specific material sold under the execu- 
tion. It was under the Pennsylvania Mechanic's Lien 
Law, and the court saidthat “the Legislature estab- 
lished the principle that materials and labor are to be 
considered as having been furnished on the credit of 
the building, not of the contractor.”’ As to any claim 
that the stones, though never annexed to the bridge, 
were constructively a part of it, and real estate, being 
fixtures, some of the authorities above cited repel this 
idea. Moreover, toapply this doctrine of constructive 
annexation, so as to make an article intended for use 
with the realty a fixture, both should be owned by 
one person. Here the bridge was vested in the city; 
the stones in the contractor. Herm. Ex’ns, 163; Pat- 
ton v. Moore, 16 W. Va. 428, pt. 1, syllabus. The pay- 
ment of an estimate including those stones can add 
nothing to the appellee’s case. The contract did not 
deal with them or any material distinctively, as regards 
title or delivery. It was not payment for them distinct- 
ively, but a partial payment on the whole work. The 
city did not buy these identical stones. If destresed, 
the loss would have been that of the contractors. And 
could they not have substitated other stones in place 
of these, and have complied with their contract? W. 
Va. Sup. Ct. App., Oct. 6, 1892. Cityof Wheeling v. Baer, 
Opinion by Brannon, J. 
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CRIMINAL LAW — MURDER — EVLDENCE —DECLARA- 


TIONS AS TO SUICIDE.—The intention of a person to 
commit suicide is proper to be shown on the trial of 
one accused of the murder of such person, as tending 
to throw light on the manuer of his death, when the 
circumstances are not inconsistent with the theory of 
suicide. ‘The declaration of an unmarried woman, 
pregnant with child, stating an intention to commit 
suicide, though made the day before her death, is not 
so remote as to be rendered inadmissible on the trial 
of one accused of her murder, but such intention may 
well be considered as continuing to the time of death. 
The main argument of the attorney-general is: First, 
that it is immaterial whether the deceased, at or be- 
fore the timeof her death, had or had not an intention 
to commit suicide, and secondly, that if she had such 
an intention, it could not be proved by evidence of her 
declarations that she was going to drown herself. The 
burden was on the Commonwealth to prove beyond a 





reasonable doubt that the defendant killed the de- | 


ceased, and to do this the jury must be satisfied be- 
yond a reasonable doubt that she did not kill herself. 
The nature of the case proved by the Commonwealth 
was such that it was not impossible that she had com- 
mitted suicide. If it could be shown that she actually 
had an intention to commit suicide it would be more 
probable that she did in fact commit it than if she had 
had no such intention. If it could be shown that dur- 
ing the week before her death she had actually at- 
tempted to drown herself, and had been prevented 
from doing it, it seems manifest that this fact, accord- 
ing to the general experience of mankind, would have 
some tendency to show that she might have made a 
second attempt, and accomplished her purpose. It 
may be true that an unmarried woman, pregnant with 
child, may some time say that she will commit suicide 
when she has no serious intention of doing it, or if she 
has such an intention, she may not carry it into effect, 
although she may have an opportunity; but it is im- 
possible to say that the actual existence of such an in- 
tention does not tend to throw some light upon the 
cause of death of such 2 woman when found dead un- 
der circumstances not inconsistent with the theory of 
suicide. It is a question of more difficulty whether 
evidence of the declarations of the deceased can be 
admitted to show such an intention. The argument 
in short is that such evidence is hearsay. It is argued 
that such declarations are not made under the sanc- 
tion of an oath, and that there is no opportunity to ex- 
amine and cross-examine the person making them, so 
‘ as to test his sincerity and truthfulness, or the accu- 
racy and completeness with which the declarations de- 
scribe his intention or state of mind, and that, even if 
such declarations would have some moral weight in the 
determination of the issue before the court, they are 
not witbin any of the exceptions, to the exclusion of 
hearsay, which the common law recognizes. The 
counsel for the defendant concede that the declaration 
in this case is not, under our decisions, admissible as a 
part of what has been called the *‘ res geste,” although 
they contend that some courts have admitted similar 
declarations on that ground. ‘They concede that to 
make a declaration admissible on that ground it must 
accompany an act which, directly or indirectly, 1s rel- 
evant to the issue to be tried, and must in some way 
qualify, explain or characterize that act, and bein a 
legal sense a part of it. They concede that if this dec- 
laration is a part of the act of visiting Sarah L. Hu- 
bert, and tends to show the nature or purpose of that 
visit, the fact of the visit is not relevant to the tssae. 
It does not tend to show, directly or indirectly, that 
the defendant killed the deceased, or that sne killed 
herself. They concede that if the evidence of this dec- 
laration is admissible, itis on account of the nature of 
the declaration, and not because it was made at this 


| fered in the present case for the purpose stated. 





interview, and that if made to anybody else under the 
same circumstances it would have the same signifi- 
cance. They contend that the declaration is some evi- 
dence of the state of mind or intention of the deceased 
at the time she made it, and that the intention which 
it tends to prove is a material fact, which in connec- 
tion with other facts proved tends to support the 
theory of suicide. They contend that the state of 
mind or intention in the mind of a person, when ma- 
terial, can be proved by evidence of his declarations as 
well as of his acts, particularly when that person has 
deceased, and cannot be called as witness, and the dec- 
larations were made before the controversy arose 
which is the subject of the trial. But itis argued that 
this is not the law, and that it isnot competent for this 
court to change the established rules of evidence. We 
have been shown no case exactly like the present, but 
there are decisions closely analogous, and while they 
are not uniform yet we think the weight of modern au- 
thority is in favor of admitting evidence like that of- 
The 
latest decision on the subject is Hillmon vy. Insurance 
Co., 145 U.S. 285, and many of the cases are cited in 
the opinion. See also Puryear v. Com., 1S. E. Rep. 
512; Blackburn vy. State, 23 Ohio St. 146; Boyd v. State, 
14 Lea, 162; Goersen v. Com., 99 Penn. St. 388; Jump- 
ertz v. People, 21 Ill. 875; Reg. v. Jessop, 16 Cox Crim. 
Cas. 204; Com. v. Fenno, 134 Mass. 217. 1t is argued 
that the decision of the Supreme Court of the United 
States in Insurance Co. v. Mosley, 8 Wall. 397, shows 
that that court is somewhat more liberal than our de- 
cisions warrantin admitting declarations as a part of 
the res geste, and that therefore this court will not fol- 
low the decision in Hillmon yv. Insurance Co., whi su- 
pra. But without considering whether we should fol- 
low Insurance Co. v. Mosley on the subject of res 
geste, we are aware of uo difference in the decisions of 
the two courts on the admission of declarations to show 
the existing condition of the mind of the declarant, if 
we except our decision in Com. v. Feleh, ubi supra, 
which we will consider hereafter. ‘This court admits 
exclamations and declarations as evidence of existing 
pain in case of injuries. Inthe case of wills, upon the 
issue of sanity or undue influence, this court has al- 
ways admitted evidence of declarations which tend to 
show the condition of the mind of the testator, and his 
intention with regard to the disposition of his prop- 
erty, or his fear of the person alleged to have exercised 
undue influence.  Shailer v. Bumstead, 99 Mass. 112; 
Lewis v. Mason, 109 id. 169; May v. Bradlee, 127 id. 
414; Potter v. Baldwin, 133 id. 427; Woodward v. Sul- 
livan, 152 id. 470; Pickens v. Davis, 134 id. 252. Upon 
an issue whether there was an intentional gift or gift 
causa mortis, the same rule prevails. Whitney v. 
Wheeler, 116 Mass. 490; Whitwell v. Winslow, 132 id. 
307; Lane v. Moore, 151 id. 87. In Lane v. Moore this 
court say: ‘“‘ Where the mental condition of a person 
at a particular time is in issue, his appearance, conduct, 
acts and declarations, after as well as before the time 
in question, have been held admissible in evidence if 
sufficiently near in point of time, and if they appear 
to have any tendency to show what that mental condi- 
tion was. The question has usually arisen in cases in- 
volving the validity of wills, but the principle is the 
same where the validity of a gift is questioned, and 
where responsibility for crime is to be determined.”’ 
See also Howe v. Howe, 99 Mass. 88. It is to be noticed 
that in all these cases the person, evidence of whose 
declarations was admitted, was dead at the time of the 
trial. In actions by the husband forseducing his wife 
and alienating her affections from him the declarations 
and statements of the wife, made before the alleged 
seduction, indicating the state of her affections toward 
her husband, have uniformly been admitted upon the 
question of damages. Palmer v. Crook, 7 Gray, 418; 
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Jacobs v. Whitcomb, 10 Cush. 255. In the last case 
the court say: ‘* Whenever the mental feelings of an 
individual are to be proved, the usual expressions of 
such feelings are original evidence, and often the only 
proof of them which can be had.’ At common law 
the wife could not be a witness in such acase. In Com. 
v. Abbott, ubi supra, the defendant, who was not the 
husband, being on trial for the murder of a married 
woman, for the purpose of showing ‘‘ the existence of 
motive on the part of the husband of the deceased to 
commit the crime,’* offered evidence that the husband 
and wife quarrelled some years before the homicide; 
that about six years before the homicide the husband 
was seen entering his own house with an axe in his 
hand, and that he then uttered threats against his wife 
and « man not named, and also offered to show the ill- 
feeling of the husband toward the wife, by statements 
not in the nature of threats, made by the husband toa 
witness. ‘The evidence offered was confined to acts 
done or statements made on or before the year 1877. 
The homicide was in January, 1880. The reputation 
of the wife forchastity between the years 1873 and 1877 
had been bad. There was uncontroverted evidence 
that from May, 1879, the reputation of the deceased 
Was not questioned, and that the husband and wife con- 
tinued to live together until her death. The justices 
trying the case excluded the evidence, and the defend- 
ant excepted. In that casethis court say: ‘‘ The ex- 
istence of a criminal motive is an element which it is 
often necessary to establish in order to give character 
to the acts and conduct of a party charged with orsus- 
pected ofcrime. In such case the conduct or declara- 
tions of a party, both before and after the principal 
fact in issue, are admissible, provided they are sufli- 
ciently near in point of time, and sufficiently signifi- 
cant of the motive or intent to be proved. The rules 
which govern human conduct are to be reasonably ap- 
plied in these cases, as in all other investigations of 
fact. They are to be so applied in all cases where the 
inquiry is as to the mental or moral condition of a per- 
son at the time a particular act was done. The intent 
or disposition, whenit constitutesan element of crime, 
can only be ascertained, as ail moral qualities are, 
from theacis aud declarations of the party.’ This 
court, ufter saying that a certain discretion must be 
left to the justices trying the case, held that it did not 
appear that the court erred in excluding the evidence 
offered because of its remoteness, and of a subsequent 
change in the relations of the husband and wife. The 
court also say, what has been said many times in crim- 
inal cases Where it was contended that some other per- 
son than the defendant committed the crime, that 
* the existence of ill-feeling as a motive for the com- 
mission of a crime will not alone justify submitting to 
a jury the question of the guilt of a person entertain- 
ing such feeling. Lt becomes material only when of- 
fered in connection with other evidence proper to be 
submitted, showing that the person charged with such 
ill-feeling was in fact implicated in the commission of 
the crime.’’ ‘There is no intimation anywhere in the 
opinion that if the evidence had related to a time very 
near the homicide, and if there had been evidence im- 
plicating the husband in the commission of the crime, 
evidence of his threats against the wife, and of his 
statements showing ill-feeling toward her, would not 
have been admitted, and the language of the opinion 
implies that they would have been. The admission of 
evidence of declarations in Elmer v. Fessenden, 151 
Mass. 359, and in actions involving the question of 
domicile (Kilburn v. Bennett, 3 Mete. [Mass.] 199), and 
in bankruptey cases (Bateman v. Bailey, 5 T. R. 512), 
may perhaps be supported on the ground that the dec- 
larations were a part of the res geste, but if these cases 
were not decided on this ground, they must be con- 
sidered as applicable to the present case. It is also 











argued that the deceased, with reference to the indict- 
ment, is not a party,and the question whether her dec- 
larations should be received as evidence is the same as 
if they were the declarations of any other person than 
the defendant, and thut evidence of a confession by a 
third person that he killed the deceased, or threats to 
injure the deceased made by him, cannot be received. 
The decisions appear to be uniform that confessions of 
third persons cannot be received as evidence that they 
committed the crime, and that the defendant did not, 
and this forthe plain reason that they are hearsay, 
They are strictly narratives of past transactions, not 
made under oath, and are only competent as admis- 
sions against the persons making them. The decisions 
are not uniform whether evidence of threats made by 
third persons to injure the deceased should be admit- 
ted or not as evidence for the defendant. In most of 
the cases where the evidence of such threats by third 
persons have been rejected in trials for murder, the 
threats were made too long before the homicide to be 
significant, or they were made under very different 
circumstances than those existing when the deceased 
was killed, or there was no other evidence tending to 
implicate those persons in the commission of the crime, 
and the evidence was rejected on one or all of these 
grounds. Evidence of threats of the deceased against 
the defendant have been admitted when the question 
was whether the defendant or the deceased made the 
first assault, and whether the defendant acted in self- 
defense. Wiggins v. People, 95 U. S. 465. If ona 
trial for murder the defendant proved that another 
person had ill-will toward the deceased, and had an 
opportunity to commit the murder, and was found on 
the day when the murder was committed near the 
place of the murder, under suspicious circumstances, 
with a weapon which might have been the instrument 
with which the deceased was killed, and that the con- 
duct of this person after the murder was such as to in- 
dicate that be had committed it, iv would seem that 
evidence that this person, on the day before the mur- 
der, had threatened to kill the deceased if he could 
find him, and said that he was searching for him that 
he might kill him, would be significant of an intent to 
kill him, and ought to be admitted, and we find no 
well-considered case where, on this state of facts, such 
evidence has been rejected. See State v. Beaudet, 53 
Conn. 536, and cases cited; Holt v. State, 9 Tex. App. 
571; Cluverius v. Com., 81 Va. 787,826; Walker v. State, 
63 Ala. 105; Howard vy. State, 23 Tex. App. 266; Pur- 
year v. Com., ubi supra; Worth v. Railroad Co., 51 
Fed. Rep. 171. In Com. v. Felch, ubi supra, the de- 
fendant was charged with attempting to procure the 
miscarriage of Mary Ann Finley on July 2, 1881, by the 
use of some instrument tothe jurors unknown, in con- 
sequence of which she died on the same day. He con- 
tended at the trial “‘ that the operation was performed 
by Mary on herself, and there was evidence tending to 
show that it would have been possible for her to per- 
form the operation on herself, considered as an opera- 
tion, using for the purpose an ordinary lead pencil.” 
He offered to prove by one Hughes “‘ that in the month 
of June next preceding the time of the alleged offense 
Mary told her that she was pregnant by one Edward 
Titcomb, and that if Titeomb did not perform an ope- 
ration to procure a miscarriage, or get some one to do 
so, she should perform the operation on berself with a 
lead pencil. Itappeared that said declarations neither 
accompanied nor were explanatory of any act then 
done by her.”’ ‘The evidence was excluded and the de- 
fendant excepted. This court, in the opinion, treat 
the evidence as hearsay, and say: ‘* Such evidence is 


generally inadmissible. There are however several ex- 
ceptions to this rule, and it is contended by the de- 
fendant that this evidence may properly be brought 
The ouly exception partic- 


within some one of them. 
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ularly designated is that relating to pedigree. This is 
indeed one of the weill-recoguized exceptions to the 
general rule. That which is technically hearsay evi- 
dence is competent evidence upon « question of pedi- 
gree.”” Anexamination of the original papers shows 
that one of the contentions of the defendant was that 
the evidence that Mary said that Titcomb was the 
father of the child was some evidence in the case that 
he was the father, on the ground that it was a declara- 
tion in relation to the pedigree of the child, and the 
argument was that, if Titeomb was the father, and the 
defendant was not, it was improbable that the defend- 
aut would attempt to procure a miscarriage. ‘The de- 
cision of the court that no question of pedigree was in- 
volved in the case, and that for the purpose of proving 
that ‘Titeomb was the father of the child the evidence 
was hearsay and inadmissible, is undoubtedly correct. 
But the counsel for the defendant in that case also con- 
tended that evidence of this declaration was admissi- 
ble to show an intention in the mind of the deceased to 
perform the operation, in connection with the evidence 
that the operation was one which she might have per- 
formed. ‘There are some passages in the latter part of 
the opinion which perhaps tend to show that this ar- 
gument did not wholly escape the mind of the justice 
who wrote it, but this particular aspect of the evidence 
is certainly not considered, and no cases are cited, and 
the whole discussion in the opinion is that this point 
in the consideration of the case might not have re- 
ceived the attention it deserved. Upon a re-examina. 
tion of the question we are of opinion that under the 
circumstances shown in Com. v. Felch a part of the 
evidence should have been admitted for the purpose 
of showing the intention in the mind of the deceased, 
and that to this extent that decision must be over- 
ruled. Mass. Sup. Jud. Ct., Oct. 20, 189%. Common- 
wealth v. Trefethen. Opinion by Field, C. J. 


Ka eCTMENT—TITLE—BURIAL LOTS.—A deed con- 
veying an exclusive right of interment or sepulture in 
certain burial lots, to be held ** for the uses and pur- 
poses of sepulture only,’ subject to the rules, regula- 
tions and restrictions contained in the articles of a 
cemetery association, does not grant an interest in the 
soil, but merely an exclusive license or privilege to 
make interments in the lots described, and hence the 
grantee acquires no such interest or such right of pos- 
session as will enable him to maintain ejectment for 
the lots. The language of the deed evidently contem- 
plates possession and general control of the cemetery 
grounds, ete., by the company. The grantee in the 
deed acquired no such interest in the lots, nor such 
right of possession, as will support an action of eject- 
ment. That action will not lie for a mere license, an 
incorporeal hereditament, nor for a mere right of way, 
nor an easement. 6 Am. & Bag. Enc. Law, 232; Adams 
Kiject. 16. As was said in Black v. Hepburne, 2 Yeates, 
333: “ Kjectment will only lie for things whereof pos- 
session may be delivered by the sherilf.”’ Ifa recov- 
ery in ejectment, founded on a mere right or license 
such as that acquired by the grantee in the deed above 
referred to, were permitted, how could the sheriff, un- 
der a writ of hubere facius, put the plaintiff in posses- 
sion without interfering with the rights, powers and 
duties of the cemetery corporation? In Kincaid’s Ap- 
peal, 66 Penn, St. 411, one of the plaintiffs held a paper 
certifying that he was ‘‘entitled to two lots in the 
burying ground, * * * tohaveand to bold the said 
lots for the use and purpose and subject to the condi- 
tions and regulationsin the deed of trust to the trus- 
tees of said church.” It was held that this was not a 
grant of any interest in the soil; that it was the grant 
of a license or privilege to make interments in the lots 
described, exclusive of others, so long as the ground 
should remain the burying ground of the church; that 





while the license continued he could perhaps maintain 
trespass or case for any invasion or disturbance of it, 
whether by the grantors or by strangers, etc. That 
case was cited approvingly in Craig v. Church, 88 Penn. 
St. 42, in which it was alsu held that the right of sepul- 
ture in the burying ground of a church is not an abso- 
late right in the soil, but a mere license or privilege. 
In Union Petroleum Co. v. Bliven Petroleum Co., 72 
Penn. St. 173, the grant to the defendant was of the 
exclusive right and privilege of boring for oil, ete., 
upon afarm. Subsequently by partition the title be- 
came vested in another, who conveyed to plaintiff. It 
was held that the grant was a mere incorporeal here- 
ditament, and consequently ejectment could not be 
maintained. Referring to the grant, which was of 
“the exclusive right and privilege of boring for salt, 
oil or minerals’? upon the McClintock farm, Mr. Jus- 
tice Sharswood says: “It was therefore as in Funk 
v. Haldeman, 53 Penn. St. 229, the grant of a mere in- 
corporeal hereditament. Indeed we do not understand 
this to have been controverted in the court below, nor 
has it been made a question in this court. It follows 
that the only remedy which the plaintiffs bad for the 
disturbance of their right was an action on the case. 
Ejectment they certainly could not have maintained.’ 
Funk v. Haldeman, 53 Penn. St. 229, above cited, is 
substantially to the same effect. It follows from what 
has been said that the right of sepulture, etc., was not 
an interest in theland such as will support an action 
of ejectment. Penn. Sup. Ct., Oct. 3, 1892. Hancock 
v. McAvoy. Opinion by Sterrett, J. 


MASTER AND SERVANT-—-INJURY TO MINOR SER- 
VANT —CONTRIBUTORY NEGLIGENCE. —A _ seventeen- 
year old boy, who has had experience around machin- 
ery, cannot recover from his employer foran injury 
caused by the fact that his shirt, being loose, was 
caught in a horizontal revolving shaft or windlass 
while he was bending over it to unfasten a bucket, and 
so drawn around it, the rule being that a minor sere 
vant, old enough and sensible enough to use his eyes, 
and to take notice of the ordinary operation of famil- 
iar natural laws, and to govern himself accordingly, 
acts at his own peril in failing so todo. It is well set- 
tled by this court that an adult employee is not bound 
to engage in work that places his life in peril, and when 
labor of that sort is voluntarily assumed, and an in- 
jury occurs, he cannot look to his employer for dam- 
ages upon the ground of negligence, if by the exercise 
of ordinary vigilance he could have avoided the acci- 
dent. Sullivan v. Bridge Co., 9 Bush, 81. The Ameri- 
can and English Encyclopedia of Law (vol. 14, p. 842) 
gives the rule in reference to minor servants (which 
we think is correct) as follows: ‘In performing the 
duties of his place, a servant is bound to take notice of 
the ordinary operation of familiar natural laws, and to 
govern himself accordingly. If he fails to do so, the 
risk is hisown. Ue is bound to use his eyes, and if he 
fails to do so he cannot charge the consequences upon 
the master, and this rule applies to minor servants.” 
See also the strong case of Berger v. Railway Co. 
(Minn.), 58 N. W. Rep. 814. The above authorities set- 
tle the law as applicable to the employment of minor 
servants in a case like this. But there is no intimation 
intended as to the law of the case where the master 
employed an infant, and put him to work with ma- 
chinery, without instructing him, who, by reason of 
his tender years and inexperience, did not know any 
thing about the danger incident to working with ma- 
chinery, or would not be likely to know or observe 
any defects therein. In this case, as said, the appel- 


lant was old enough, sensible enough and had experi- 
ence enough “to take notice of the ordinary operation 
of familiar natural laws, and to govern himself accord- 
* aud use his eyes,’ and his failure to 


ingly, * * 
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do so was at his own peril. Ky. Ct. App., Oct. 8, 
1892. Kelley v. Barber Asphalt Co. Opinion by Ben- 
nett, J. 


MUNICIPAL CORPORATION — DEFECTIVE STREETS — 
ice.—It is a city’s duty to construct and maintain suit- 
able ditches to carry off the water ordinarily flowing 
from sources in the vicinity of its highways, and if it 
allows it to run along the center of or over the road un- 
til there isan accumulation of ice therefrom, which 
renders unsafe and obstructs travel thereon, it is liable 
for injuries thereby caused toa traveller. <A defective 
construction of the road, in conjunction with such an 
accumulation of ice, cast upon the municipality the 
duty of removing the obstruction on notice. If the 
water from the broken hydrant came upon and ran 
over the road, as described in the testimony of Mor- 
gan and Boland, and the ice complained of was formed 
by it, the city cannot escape responsibility on the plea 
that the ice had not ‘“*so accumulated in hills and 
ridges as to form an obvious physical obstruction to 
travel.’’ That the road was in a dangerous condition 
at the time and place of the accident, does not admit 
of serious question. This was abundantly shown by 





the evidence produced by the appellee, and was con- | 


ceded by the city’s witnesses. 


It was a condition | 


which was attributable to the defective construction | 


of the road, in conjunction with the ice which was neg- 


The case was for the jury. Penn. Sup. Ct., Oct. 3, 


1892. Decker v. City of Scranton. Opinion by McCol- 
lum, J. 
NEGLIGENCE—SMOKE FROM LOCOMOTIVE—FRIGHT 


were treated as coming from the other world, whence 
the coterie of wits extracted no small amusement. It 
ceases to be a joke however when a newspaper persists 
in falsely asserting that atrading firm has ceased to 
exist. This is analogous to slander of title, and for it 
action lies, but the gist of the action, as was long ago 
decided, is damage. The question in Radcliffe v. 
Evans, 40 W. R. 578, was whether evidence by the 
plaintiff that his business had declined after the circu- 
lation of the slander was evidence of special damage 
sufficient to support the action. To this the Court of 
Appeal, in an elaborate judgment, have said ‘* Yes.” 
The law is not unreasonable, and if showing a general 
loss of custom is the only way the plaintiff has of prov- 
ing damage, it will not deny him reparation for the 
wrong because he does not give the names of particu- 
lar customers who have dropped off. To do so would 
be, as Bowen, L. J., says, ‘“‘the vainest pedantry.” 
There are several authorities for this—the popular dis- 
senting preacher who was accused of incontinence, 
and whose congregation fell off (Jlartley v. Herring, 8 
T. R.150; 4 R. R. 614),and the auctioneer (Hargrave 
vy. Le Breton, 4 Burr. 2422), whose room emptied after 
the slander was uttered. The case of the young lady 
who said she had lost ‘several suitors’? owing to an 
imputation on her virtue (Barnes v. Prudlin, 1 8id. 396 
was different, for she might have named them, unless 


a | indeed they were as numerous as Penelope’s.—Luw 
ligently allowed by the city to form and remain there. | 


OF HORSE.—A railroad company is not liable for dam- | 


ages caused by a horse taking fright at smoke from a 
locomotive in the streets of acity, where the discharge 


tive, and was not caused by the negligence of those in 
charge of it. The law is well settled, that where a rail- 
road track passes along a street, both the railroad 
trains and teams are entitled to the use of the street, 


and if horses are frightened by the appearance of the | 
train, or the ordinary noise of its passage, the company | 


is not liable for damages. Railway Co. v. Trowbridge, 
126 Ind. 391-397; Hahn v. Railroad Co., 51 Cal. 605. In 
the case last cited the court says: “If the cylinder 
cocks are opened, and the steam is blown off, and this 
is necessary in the prudent management of the engine, 
and the horses are frightened thereby, the railroad 
company is not liable for the damages.” Railroad com- 
panies are not liable for frightening animals by their 
locomotives, cars or carriages, while using them in the 
ordinary way, even though the fright causes the ani- 
mals to kill themselves. Railroad Co. v. Hasket, 10 
Ind. 409; Railway Co. v. Thomas, 60 id.109; Railroad 
Co. v. Cole, 41 id. 331; Railway Co. v. Mc Brown, 46 id. 
229; 1 Redf. Railr. 495; 2 Woods Ry. Law, 1352; 
Whart. Neg., $898. In Lamb v. Railroad, 140 Mass. 
79, it was said that ‘ta traveller on a road running par- 
allel with a railroad has no cause of action against the 
railroad company for injuries caused by his horse tak- 
ing fright from smoke by couling up an engine coming 
iu an opposite direction. Ind. App. Ct., Oct. 1, 1892. 


Leavitt v. Terre Haute & ZL R. Co. Opinion by 
New, J. 
— ——_____—— 
NOTES. 


T was one of the standing jokes with Swift and some 
of his friends to assume that a certain unfortunate 
Partridge, an almanac maker, was no longeralive. It 
was in vain for him to protest, because his protests 








Quarterly Review. 


In his address to his old constituents, the electors of 
the Elgin Burghs, Sir Mountstuart Grant-Duff urges 
on public attention the codification of the law. This, 
he says, isa reform of vast importance which has been 
slipping out of view of late. The matter has certainly 
slipped out of view, but this is because it has been dis- 


: | covered that codification would be by no means an un- 
of smoke was the natural result of coaling the locomo- | 


mixed boon. Much depends, of course, upon the codi- 
fiers, but even if we had the best code which govern- 
ment commissioners are likely to produce, the law 
would be very far from being the simple thing which 
the friends of codification imagine. A code must be 
moderate in size, and can only pretend to provide gen- 
eral rules. If it was introduced, the business of ex- 
pounding these rules would at once begin, and uniess 
precedents were deprived of all authority, the mass of 
case law would soon accumulate again. If, on the 
other hand—a very unlikely supposition—precedents 
were excluded, lawyers could rarely advise with any 
certainty, and litigation would in all probability be 
greatly increased. I[t is sometimes forgotten that our 
present system has already many of the advantages of 
a code without itsdefects. Every well-written text- 
book plays in its own sphere the part of a code, but 
while most of the rules if enunciates are practically 
settled, the law is not deprived of all elasticity. 1t is 
easy to point to the labor which solicitors and barris- 
ters undergo in the task of advising as a proof that the 
law is inordinately difficult. But the fact is that there is 
seldom any difficulty ln producing a general and well- 
settled rule quite as near the case in hand as any thing 
which would be found in a code; and lawyers would 
be only too glad to advise their clients by the light of 
such a rule, assisted by their own common sense. But 
when they go further than this,and search,as Sir Mount- 
stuart Grant-Duff says, ‘‘through heaven knows how 
many volumes,” it is solely that they may give an 
opinion which not only satisfies their own Judgment, 
but can also be relied upon to show what view the 
court will take. The free use of authorities greatly in- 
creases the certainty with which lawyers can advise, 
and the best recommendation alaw can have is that 


it enables those who cousult it to avoid litigation.— 
Solicitors’ Journal. 
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CURRENT TOPICS. 


T seems that Indiana has an ‘apportionment ” 
case under advisement in the Supreme Court. At 
all events there has been sent us an argument by ex- 
Judge William E. Niblack in such a case on the de- 
fensive. It is a clever argument. The learned 
counsel urges, with a good deal of force, that un- 
less the legislative discretion is to be left untram- 
meled the courts should fix the line at which in- 
equality of representation ceases judicially to be 
tolerated. He says: 

‘““Grant that nevertheless the courts will generally 
seize upon the power of supervising the discretion of 
Legislatures in making apportionments where no ex- 
press constitutional provision has been disregarded, 
and of setting aside apportionments on account of in- 
oqualities of population between a greater or less num- 
ber of districts, then what shall the rule be by which 
inequalities are to be tested? 

“ No court has so far enlightened us upon that sub- 
ject. As we have heretofore stated, one of the Sua- 
preme judges of Wisconsin says that it devolves upon 
the Legislature to prescribe the rule which ought to 
govern in dividing up the population of a State. But 
no Legislature has ever prescribed any general rule 
upon the subject that we ever heard of. Every Legis- 
lature seems to have been content to wrestle with each 
particular case as it has arisen, and to dispose of it as 
seemed to be appropriate under all the surrounding 
circumstances. Neither the Supreme Court of Wis- 
consin, nor that of Michigan, has ever intimated any 
general rule upon the subject. Thesc courts respect- 
ively assume to say that certain inequalities were too 
great, but intimate nothing as to the percentage by 
which they were too great. Now when it is conceded, 
as it is, thatany thing like equality between the vari- 
ous districts is utterly impracticable and not to be ex- 
pected, this omission is very remarkable. When we 
plead in abatement we are required to state facts 
which will enable the plaintiffs to have a better writ. 
The extension of this reasonable rule would require a 
court, whenit saysa Legislature has gone too farina 
certain direction which it has to travel, to at least in- 
timate, if not definitely decide, to what extent such 
Legislature may properly go in that direction. Any 
thing short of this is unfair and really discourteous to 
the Legislature, and is below that standard of frank 
relations which ought to exist between two depart- 
ments of the government. What per centum of in- 
equalities therefore are the courts of Wisconsin and 
Michigan—indeed any other court—prepared to say is 
sufficient to break down an apportionment law? Is it 
only ten per cent, or may it run up to fifty per cent 
under some circumstances, and if so, under what cir- 
cumstances? The necessities of good government de- 
mand that some rule shall be prescribed if the courts 
have deliberately made up their minds to take charge 
of the general subject of legislative apportionments. 
It is both unfair and unjusttoa Legislature to be left 
groping around in the dark as to what kind of a new 
apportionment law the courts will stand after the last 
previous law on the subject has been declared void. 
To permit courts to adopt one standard of inequality 
as too high in one case, and another and different 
standard in another case, would be merely to substi- 
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tute judicial discretion for legislative discretion, and 
much might not be gained in the end. We conse- 
quently feel justified in insisting that if this court shall 
decide to entertain jurisdiction over the discretionary 
power of our Legislature, it shall do so under some 
fixed rules and not under any supposed and merely 
discretionary power of its own. 

“We have not yet seen the opinion in the apportion- 
ment case recently decided by the Court of Appeals of 
New York, but accepting some notices we have seen 
of it as correct, that court held, among other things, 
that two or three very palpable inequalities in an ap- 
portionment act were not of themselves sufficient to 
overthrow the law. This impresses us as a very prac- 
tical and common-sense view of the subject. But this 
view of the question, there decided, suggests the fur- 
ther question as to how many inequalities would be 
considered sufficient to destroy an apportionment law, 
and how great would the average have to be in cases 
generally, conceding the jurisdiction of the court to 
decide. If the courts must enter generally upon asus 
pervision of the business of apportioning the States, we 
earnestly beseech them to do so in some orderly, sys- 
tematic and uniform way, so that one decided case will 
bea precedent for another, and so that the various 
Legislatures will be enabled to precisely understand 
the extent to which they may go or may not go in at- 
tempting to make apportionments.” 

This is certainly very striking and ingenious, 
and we believe that the only practicable solution is 
to declare that the balance of representation must 
be accorded to the slightest numerical preponder- 
ance. If this were announced beforehand as a rule, 
Legislatures could easily live up to it; but under 
the present rulings there is no rule — every thing is 
as vague and variant as the size of the chancellor’s 
foot. The learned counsel’s argument elsewhere is 
less commendable. For example, when he dwells 
on the fact that Delaware and Rhode Island have 
each as much senatorial representation as the State 
of New York, and the fact that Nevada has two 
senators, although its population does not really en- 
title it to a single representative according to the 
prevailing ratio, and urges these facts as an excuse 
for inequality in other representation, he is at fault, 
for the Senate representation was designed to be un- 
equal, as an inducement to the original States to enter 
the Union, and to offset the weakness of the small 
States in the House whose members are chosen ac- 
cording to population. There is a great deal of this 
talk about inequality of senatorial representation in 
the newspapers, and it is sheer nonsense there, if not 
in the legal argument in question. It is amusing to 
see ex-Judge Niblack setting himself up as a cen- 
sor of judicial manners, and criticising the opinion 
of Judge Orton in the Wisconsin apportionment 
case as follows: 

“Tn conclusion he admitted that perfect exactness 
in making an apportionment under the Constitution, 
according to the numberof inhabitants, was neither 
required nor possible, but insisted that the apportion- 
ment then before him was grossly unequal and unjust, 
and equivalent to no apportionment at all, ending with 
a denunciation of the Legislature, its motives and con- 
duct, in a manner more becoming inastump speech 
than in a judicial opinion.” 

It is our opinion that Judge Orton gave the Wis- 
consin Legislature no severer a lecture than they de- 
served, for their partiality was unblushing, and it 
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was evident that they did not make any effort or 
even a pretense at fairness. There is no difficulty 
in a good Democrat’s assenting to the Wisconsin 
decision, nor to a good Republican’s approving the 
New York decision. 


Some time ago this journal contained some re- 
marks of a deprecatory character, concerning a cer- 
tain “avalanche” of new text-books which Mr. 
Charles F. Beach, Jr., was threatening to precipitate 
upon the luckless profession. The first ominous 
grumbling of that event was embodied in his work 
on Corporations, which we believe has met with a 
great deal of acceptance. The avalanche has now 
gathered volume, so to speak, in his treatise on 
**Modern Equity Jurisprudence.” We are willing 
to confess that we are agreeably surprised in this 
performance. We will not be so grudging as 
merely to say that it is less inadequate than we 
feared, but cordially assent that it is far better than 
we had any reason to expect in comparison with 
what has been done by Story of old and by Pom- 
eroy recently. The treatise is essentially on modern 
equity, which draws ancient equity in its track, and 
yet differs considerably if not essentially from it. 
It is evident at a glance that this is a plainer, less 
diffuse and more practical work than that of Pom- 
eroy, and there is not much risk in venturing the 
opinion that it will be more convenient to the prac- 
titioner, who has no time for the disquisitions which 
delight the scholar and enlighten the teacher. As 
a vehicle for the conveyance of the prevalent equity 
doctrines to the busy lawyer, this commentary is 
certainly not inferior to those of the great prede- 
cessors. Another striking feature is the copious 
citation of articles from legal periodicals, which is 
rather novel and extremely useful. Thus much in 
the large may safely be said of Mr. Beach’s am- 
bitious performance. For details we have no time. 
Attracted however by the citations of one of our 
personal pet cases we examined far enough to see 
that he misstates the scope of the decision. This 
would be enough to lead some reviewers to rake 
the treatise fore and aft, but we are more reasonable 
even under such provocation. Mistakes will hap- 
pen in the best-regulated book-factories, but the 
author will be wise if he can contrive not to let 
them happen in such touchy quarters. The work 
is beautifully printed in two large volumes; the 
tuble of cases covers two hundred and forty pages 
and the index above one hundred. Baker, Voorhis 
& Co., of New York, are the publishers. On the 
whole we are led to regard with some degree of 
toleration Mr. Beach’s threatened laying of hands on 
Judge Dillon’s ark of ‘‘ Municipal Corporations.” 


It will surprise most American lawyers to learn 
that Sir Frederick Pollock ever condescended to 
write legal verse, but evidence that he has done so 
is before us in the form of a thin volume entitled 
‘* Leading Cases done into English, and other Diver- 
sions.” It seems that the verse-cases were first pub- 
lished as long ago as 1876. Several of the cases are 











parodies of the chief poets, including unmistakably 
Chaucer and Tennyson, and unless we mistake, 
Browning, although we confess to a belief that it 
would be impossible for any man of culture to write 
so inharmoniously as Browning. The author in his 
preface makes a very unnecessary defense of parody. 
It is only clever men who can make good parodies, 
and it is only good poets who are parodied. Such 
poems as ‘The Raven” and ‘‘Excelsior” and 
‘*The Psalm of Life” have been abundantly paro- 
died. A collection of parodies of ‘‘ The Raven,” in 
several different languages, forms a curious volume. 
The present volume is dedicated to Mr. Swin- 
burne, and his acceptance of the compliment shows, 
as Sir Frederick says, that this accomplished poet 
entertains magnanimous views of parody. We like, 
as well as any thing in the volume, the ‘‘ Dedica- 
tion to J. 8.,” of whom the author says he is ‘‘ a kind 
of cousin to John Doe and Richard Roe, but more 
active and versatile.” ‘*The old books are full of 
grants of lands to him for various estates, so that 
his wealth is evident. He also appears as a trustee 
and arbitrator and (incongruously) as a servant. 
His devotion to Rome is shown by his desperate at- 
tempts to get there in three days. If J. 8. shall go 
to Rome in three days is the standing example of an 
impossible condition.” ‘‘It is not clear why he did 
not want to ride to Dover, seeing it was on the way 
to Rome.” All this exquisite fooling may be com- 
mended to the consideration of Mr, Frederick J. 
Stimson, the author of ‘‘J. 8. of Dale,” which we 
find a much more readable production than his more 
ponderous work on American Statutory Law, al- 
though we hear that he is disposed to think lightly 
of the former. Some of Sir Frederick’s imitations 
of ancient ballads are especially funny with theis 
quaint refrains, ‘‘ Wigs are white in the wan 
water ’’ shows a keen observation of nature, and we 
heartily join in the poet’s lament of 
‘*Sing sorrow for money had and received, 
And alack for the common counts, 0.” 

We also derive great satisfaction from ‘The 
Hound's Tail’s Case,” and shall attempt a rhymed 
version thereof for the ‘‘Green Bag,” although we 
fear it will prove at a long interval in merit from 
Sir Frederick’s. The ‘‘ other diversions ” consist in 
translations from the poets into Greek and French, 
some original verses in those tongues and in Latin, 
and a few in English and one in German. Of the 
‘Diversions ” which we can read we can conscien- 
tiously say that they are more entertaining than 
Purley’s. Some of them exhibit the real poetic sense. 
But of the Greek we cannot well judge, for in one 
respect at least we resemble Shakespeare — having 
‘little Latin and less Greek.” Let us hope that 
this accomplished trifler, who has laid the legal pro- 
fession under an obligation of a solid character al- 
most unequalled by any other author, and who 1s 
adding to that obligation quarterly by his excellent 
magazine, may seriously incline to carry out his 
promise : 


“ All the reports at large we will take and versify likewise.” 
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NOTES OF CASES. 

N Mighell v. Dougherty, Supreme Court of Iowa, 
October 20, 1892, D. contracted orally to sell 
and deliver to M., in marketable condition, certain 
growing grain. The grain belonged to D., but 
labor, skill and money were necessarily to be ex- 
pended in order to deliver the grain in marketable 
condition. No money was paid or grain delivered 
when the contract was made. Held, that the sale 
was not within the exceptions to the statute of 
frauds, under Code, § 3665, providing that when 
the property sold is not owned by the vendor, and 
ready for delivery, but labor, skill and money are 
necessarily to be expended in producing or procur- 
ing the same, the statute does not apply. The 
court said: ‘‘It may be conceded that there are au- 
thorities holding that a sale of such property, under 
such circumstances, is not within the statute of 
frauds, but we think such is not the correct rule. 
The authorities in our own State throw very 
little light on this question, * * * The word 
‘producing,’ under the statute, means ‘giving 
being or form to;’ ‘manufacturing;’ ‘making;’ 
and ‘procuring’ means ‘bringing into possession ;’ 
‘obtaining.’ Webst. Dict. Hence the labor, skill 
or money necessarily expended for ‘producing or 
procuring’ the article must be in giving it being or 
form, manufacturing or making it, or in bringing 
the article into possession, as by purchasing it, and 
the like. Clearly, it seems to us, it cannot be said, 
within the scope of these definitions and the mean- 
ing of the words as used in the statute, that de- 
fendant, by harvesting, threshing and hauling to 
market his oats, is bestowing labor, skill und money 
in either ‘producing or procuring’ the oats. He 
expended no labor, skill or money by virtue of the 
contract that he would not have done if the con- 
tract had never existed. The grain existed at the 
time of the making of the contract, in the identical 
form in which it would finally be sold. True, it 
must be harvested and separated from the straw and 
chaff. So the grain was not produced by defendant 
at all, nor did he procure it. He had the oats, but 
to put them in proper shape for market he must cut, 
thresh and haul them. All this he would have 
done at his own instance, even if he had never heard 
of plaintiff. This labor, skill and money then was 
not expended specially at the instance of the plain- 
tiff. The acts relied upon to take this case out 
from under the provision of the statute and bring it 
within the exception heretofore quoted are acts 
only which naturally and necessarily were a part of 
plaintiff’s business and vocation. His care of these 
oats was not in any way affected by the contract of 
sale. His situation in that respect may be likened 
to a manufacturer who contracts to sell to one cer- 
tain goods, being of the kind and character he 
manufactures for his trade generally. In such a 
case, as the manufacturer produces the goods in the 
usual course of his business, the contract would be 
one of sale, not for the bestowal of work and labor. 
Pratt v. Miller (Mo.), 18 8. W. Rep. 965; Goddard 











v. Binney, 115 Mass. 450. A material inquiry in 
the case at bar is, as we have indicated, whether 
the defendant, in order to comply with his contract, 


| would be compelled to change his condition, busi- 
| ness or manner of doing his regular business. The 


necessity for harvesting, threshing and hauling his 
grain existed regardless of the alleged contract. 
O'Neil v. Mining Co., 3 Nev. 141; Lumber Co. v. 
Guttshall, 3 Colo. 14. Another proposition may be 
stated here, that in order to take a contract for the 
sale of personal property out of the statute on the 
ground that labor, skill and money are necessary to 
be expended in producing or procuring it, it must 
appear that the contract was essentially one calling 
for special skill, labor or workmanship. Meincke v. 
Falk, 55 Wis. 427. Such, as we have seen, was not 
the case at bar. In cases like this we think the true 
rule is, if the grain is sold and no part of it deliv- 
ered, and no part of the price is paid, and the con- 
tract is not in writing, and the labor, skill and 
money which is necessary to be expended upon it, 
to fit it for market, is such only as, in the ordinary 
course of the defendant’s business, he would be 
compelled to expend upon it, or devote to it, in 
order to preserve and care for it as a good husband- 
man, the case is purely a sale, and comes within the 
statute. It may be if the defendant had contracted to 
plant or raise a crop of such a character or kind as 
required special skill, labor or work, other than that 
required in the ordinary performance of his labors 
incident to raising and harvesting his crops, and 
such special skill and labor was contemplated at the 
time the contract was made, and was to be bestowed 
at the instance of and for the benefit of the plain- 
tiff, that the case would be without the exception 
provided in our statute. A brief review of a few 
cases which support the rule above laid down may 
better illustrate its application, Baker Sales, § 54. 
Chief Justice Shaw held that when a contract is for 
an article then existing, or such an article as the 
vendor ‘usually has for sale in the course of his 
business, the statute applied.’ Mizer v. Howarth, 
21 Pick. 205. In the same case Harris, J., ex- 
pressed the opinion that if the work and labor re- 
quired to be done, in order to fit the subject-matter 
of the contract for delivery, was to be done for the 
vendor, the case would be within the statute. Story, 
J., said ‘that where the subject-matter of the con- 
tract was not to be created by manufacture, but 
being already in existence, was merely to be sub- 
jected to certain labor for the purpose of rendering 
it deliverable, or perhaps even of changing its char- 
acter, the contract would be within the statute of 
frauds, it being essentially a contract of sale.’ Story 
Sales (Perk. ed.), §§ 260-260b. In other words, if 
the labor and service were wholly incidental to a 
subject-matter in esse, the statute applied. Id., 
§ 260c. The rule is thus stated in a late Massachu- 
setts case: ‘A contract for the sale of articles then 
existing, or such as the vendor, in the ordinary 
course of business, manufactures or procures for the 
general market, whether on hand or not, is a con- 
tract for the sale of goods, to which the statute ap- 
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plies. But on the other hand, if the goods are to 
be manufactured especially for the purchaser, and 
upon his special order, and not for the general 
market, the case is not within the statute.’ God- 
dard v. Binney, 115 Mass. 450. In O'Neil v. Mining 
Co., 3 Nev, 141, the court, virtually following the 
rule laid down in Massachusetts, held that to make 
the case one for work and labor, the contract should 
contemplate or require some change in the condi- 
tion, business or circumstances of the vendor. In 
Downs v. Ross, 23 Wend. 270, the contract was for 
the purchase of wheat, only a part of which was 
threshed, and that which had been threshed was to 
be further cleaned. It was held that the case was 
one of sale, not for work and labor. The court 
said: ‘If the thing sold exist at the time in solido, 
the mere fact that the seller is to do something to 
put it in a marketable condition did not take the 
contract out of the operation of the statute of 
frauds.’ Cooke v. Millard, 5 Lans. 246; Baker 
Sales, §§ 30, 43. In Gilman v. Hill, 36 N. H. 311, 
it was held that a contract for sheep pelts, to be 
taken from sheep, was a contract of sale. So a con- 
tract for the purchase of all the flax straw to be 
raised from forty-five bushels of flaxseed, and to be 
‘delivered in a dry condition, free from grass, weeds 
and all foreign substances,’ was held a contract of 
sale, not for work, labor or skill in producing the 
straw. Brown v. Sanborn, 21 Minn. 402. When 
wheat was sold to be delivered at a certain mill, and 
there was a conflict in the evidence as to whether 
all of it was threshed prior to the time of making 
the contract, and the court refused to instruct the 
jury that the wheat existing in solido at the time the 
contract was made, and not having to be raised or 
manufactured, though unthreshed, it was a con- 
tract within the statute of frauds, and the plaintiff 
could not recover, the case was reversed for the re- 
fusal to give the instruction. The court adhered to 
the doctrine that a contract for the sale of goods 
which may not at the time of such contract be actu- 
ally made, procured or provided, or fit or ready for 
delivery, or some act may be requisite for the mak- 
ing or completing thereof, or rendering the same 
fit for delivery, is within the statute. /urdell v. 
McClure, 2 Pin. 289; 1 Chand. 271 (Wis.). Ina 
cause decided in 1882 this same court approved the 
holding in Hardell v. MeClure, and in referring to 
the contract in that case, says: ‘ It was clearly not a 
contract for special labor in manufacturing any 
thing, but a contract to sell and deliver a certain 
quantity of wheat.’ Meincke v. Falk, 55 Wis. 487. 
See Clark v. Nichols, 107 Mass. 547. A contract for 
the sale of the whole of a crop of cotton for a cer- 
tain year, to be delivered at a certain price per 
pound, as soon as it could be gathered and prepared 
for market, was held within the statute. Cason v. 
Cheely, 6 Ga, 554. The rule we have announced as 
applicable to the case at bar also finds support in 
the following cases: Spencer v. Cone, 1 Metc. (Mass.) 
283; Lamb v. Crafts, 12 id. 353; Gardner v. Joy, 9 
id. 177; Prescott v. Locke, 51 N. H. 94; Atwater v. 
Hough, 29 Conn. 508; Finney v. Apgar, 31 N. J. 
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Law, 266; Edwards v. Railway Co.,48 Me. 379, and 
54 id. 105; Sawyer v. Ware, 36 Ala. 675; Bird vy. 
Muhlinbrink, 1 Rich. Law, 199. The evidence in 
this case shows without conflict that the defendant 
expended no work, labor, skill or money on the 
oats other than he would have done if there had 
been no contract of sale. The case then is one 
clearly wituin our statute.” 


In Earle v. Angell, Supreme Judicial Court of 
Massachusetts, Worcester, October 21, 1892, it was 
held that where plaintiff, in an action against ap 
executor to recover on a contract with defendant's 
testatrix in her life-time, testities that the testatrix 
said to him: ‘‘If you will agree to come” to my 
funeral ‘‘I will give you $500;” and that he prom- 
ised to come, if alive and notified in time — the 
jury is warranted in finding a promise for a promise. 
Holmes, J., said: ‘‘ There is no difficulty in point of 
law in the way of a parol contract to pay a person 
$500, conditioned upon his attending the promis- 
or’s funeral, and in consideration of his promise to 
do so. It is well settled that a contract to pay 
money after one’s own death is valid. Parker vy. 
Coburn, 10 Allen, 82, 83; Phillips v. Blatchford, 137 
Mass. 510, 514; Areli v. 154 id. 454. 
And the other elements of the case are examples of 
very well-known principles. The ruling that the 
plaintiff could not recover must have gone on the 
ground that there was no evidence of such a con- 
tract as we have supposed. According to the re- 
port the plaintiff testified that the defendant's 
testatrix said: ‘If you will agree to come,’ etc., ‘I 
will give you five hundred dollars,’ etc., and that he 
promised to come if alive and notified in time. We 
cannot say that this did not warrant a finding of 
promise for promise. It is suggested that the ac- 


Codman, 


| ceptance varied from the terms of the offer; but 


the parties were face to face, and separated seem- 
ingly agreed, The jury well might have found, if 
that was the only question, that the variation, if 
any, was assented to on the spot.” 


—_———__ >+—__—_—_——_ 


LANDLORD AND TENANT—TRESPASS—IN- 
JURY TOTRESPASSER’S PROPERTY—LIA- 
BILITIES. 

NORTH CAROLINA SUPREME COURT, NOV. 1, 1892. 
Emery v. ROANOKE NAVIGATION & WATER POWER 
COMPANY. 

Where the lessee refuses to remove his buildings from the 
land of the lessor after the expiration of a six months’ 
notice agreed upon between them, and forcibly prevents 
the lessor from removing them, the lessee is a willful tres- 
passer. 

Where in such case the buildings of lessee are destroyed by 
fire, caused by the necessary blasting operations of lessor 
on his contiguous land, the lessor is liable only for wan 
ton or willful negligence. 


CTION by T. L. Emry and wife against the Roa- 
noke Navigation and Water Power Company to 
recover damages for buildings destroyed by fire 
through defendant’s negligence. Froma judgment 
for defendant plaintiffs appealed. . 
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SHEPHERD, J. The argument before us was based 
upon the assumption that the defendant, in conduct- 
ing certain blasting operations on its own land, was 
guilty of negligence by reason of its failure to exercise 
ordinary care, and that its liability for the same can 
only be avoided by establishing contributory negli- 
gence on the part of the plaintiffs. In our opinion the 
true principle upon which the case is to be determined 
lies quite beyond that discussed by counsel, and in- 
volves a consideration of the question, not whether 
there was contributory negligence, but whether the de- 
ferdant was guilty of any negligence whatever for 
which, under the circumstances, it is liable to the 
plaintiffs. While there may be some shades of differ- 
ence in the various definitions of negligence, all of the 
authorities agree that its essential element consists in 
a breach of duty, and that in order to sustain an ac- 
tion * the plaintiff must state and prove facts sufficient 
to show what the duty is, and that the defendant owes 
it to him.” 1 Shear. & R. Neg., §8; Beach Cont. 
Neg. 6; Thomp. Neg., preface. 

A legal duty has been well defined by Dr. Wharton 
as “that which the law requires to be doneor forborne 
to a determinate person or tothe public at large, and 
is correlative toa right vested in such determinate per- 
son or in the public.’’ Whart. Neg., § 24. ‘‘The duty 
itself arises out of various relationships of life, and 
varies in obligation under different circumstances. In 
one case the duty is high and imperative, in another it 
is of imperfect obligation. Thus it may be dependent 
on a mere license to enter upon land, or the bare obli- 
gation to avoid inflicting a willful injury upon a tres- 
passer, while upon the other hand it may be aduty to 
care for the safety of a specially-invited guest or of a 
passenger for hire.”” 16 Am. & Eng. Enc. Law, 412, 
and the numerous cases cited. This much being pre- 
mised, we must now ascertain what duty, if any, was 
imposed by law upon the defendant in the present ac- 
tion, and this involves an inquiry into the relation of 
the parties in respect to the buildings for the acciden- 
tal destruction of which the action is brought. It is 
conceded that the defendant was the owner of the 
land upon which the buildings were located, and it ap- 
pears that in January, 1887, a suit between the present 
parties was settled according to the terms of the fol- 
lowing agreement, to-wit: ‘That the said T. L. Emry 
and wife do further agree that, if they cannot agree 
with said company upon rent for the use of the water 
and land of the company upon which the mills and 
foundry of said Emry and wife, described in the 
complaint, are situated, then upon six months’ notice 
from the said company they will remove their mills, 
foundry and machinery from the lands of said com- 
pany. This 14th day of January, 1887.” 

We cannot concur in the contention of the plaintiffs 
that under this agreement they were entitled to keep 
their buildings upon the premises without the payment 
of rent until the defendant had improved the canal so 
as to increase the supply of water. The agreement 
contains no such provision, and we feel that we would 
be doing violence to the ordinary rules of interpreta- 
tion by so extending its terms beyond the meaning of 
the plain and unambiguous language employed. The 
argument can derive no support from extrinsic cireum- 
stances, as it appears that the plaintiffs had been using 
the water of the canal to some extent by keeping it 
cleaned out, and that, shortly after making the agree- 
ment, they proposed to continue the use of the same. 
There was therefore an existing subject upon which 
the agreement could presently operate, and it is with 
reference to this as well as to any contemplated im- 











provement that it must be construed. If the actual 
contract was such as is contended, it is to be regretted 
that it was not incorporated into the written agree- 
ment, as it seems that the conduct of the agent of the 
plaintiffs was influenced by a reasonable misappre- 
bension of the legal effect of the said instrument. It 
is further insisted that by the terms of the agreement 
it was the duty of defendant to entertain in good 
faith a proposition to fix the rental value of the water 
and land therein mentioned, and that, if it refused to 
do so, it had no right to require the removal of the 
buildings, etc. Granting this to be a correct interpre- 
tation of the agreement, we are unable to find any 
thing in the testimony which discloses that the de- 
fendant arbitrarily or in bad faith declined to consider 
any such proposition of the plaintiffs. On the con- 
trury, the plaintiffs’ agent (who seems to have had full 
control and management of the whole inatter) ex- 
plicitly testified that before the notice to remove was 
served on him, the defendant’s attorney demanded 
that the plaintiffs enter into a new contract of rent, 
and that, failing to do so, they should remove the 
buildings. ‘The said agent further testified that, in re- 
sponse to the proposition, he replied as follows: “1 
stated that I would go on as [ had been, and keep the 
canal cleaned out for the use of the land and water; 
but [could not pay rent, as the canal was in bad re- 
pair, and supplied scarcely any water.’ The witness 
also stuted that the defendant’s attorney declined to 
accept his proposal, and that they had no further ne- 
gotiations. Here then was a distinct offer to “enter 
into a new contract for rent,’ and this offer was de- 
clined, except upon the terms demanded by the plain- 
tiffs. 

We fail to perceive how the refusal to accept these 
terms can be considered as evidence that the defend- 
ant was unwilling to make a bona fide effort to agree 
upon a reasonable rental value. If, under the contract, 
it was the duty of the defendant to make a fair effort 
to agree, it was surely released from that obligation 
after the plaintiffs, without hearing any proposal from 
the defendant, had expressly refused to accede to any 
other but the previously existing terms. There havy- 
ing been a failure to agree as to the rent, the defendant 
had a right to insist upon the removal of the buildings 
upon six months’ notice, as provided in the agree- 
ment, and it was not bound to entertain any further 
propositions on the part of the plaintiffs. Accordingly 
a notice to remove the buildings was given, pursuant 
to the agreement, on the 3d of February, 1887, but not- 
withstanding this notice the plaintiffs failed to remove 
the same, and kept them on the defendant’s land after 
they knew that the defendant had commenced its 
blasting operations, and until they were accidentally 
destroyed by fire in September, 1890. As early as the 
6th of June of that year the defendant complained of 
the plaintiffs’ failure tocomply with the notice, and at 
the same time stated that, as the land occupied by the 
buildings was absolutely necessary for its use, it would 
proceed to remove them unless the plaintiffs did so in 
eleven days. At the expiration of that time the de- 
fendant attempted to remove the buildings, but was 
prevented by the plaintiffs from doing so by means of 
ashotgun. Without pausing to consider whether the 
long and unreasonable delay to remove the buildings 
did not have the effect of vesting the same in the de- 
fendant asa part of its freehold (a point which was 
waived by the answer), it cannot be questioned that 
in their failure to remove them after said notice, and 
especially in the violent prevention of the defendant 
from exercising its right of removal, the plaintiffs were 
trespassers upon the lands of the defendant. Tayl. 
Landl. & Ten., §8 62, 65. 

This status of the plaintifls isin no way affected by 
the conversation between their agent and the secre- 
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tary of the defendant in 1890. Giving full effect to the 
testimony of the former, it amounted to no more than 
a parol licenseto continue the lower mill on the de- 
fendant’s land in view of the establishment of an oil 
mill at some indefinite time in the future, which was 
in fact never done. The license was revocable at the 
election of the defendant (Kivett v. McKethan, 90 N. 
C. 106; McCracken v. McCracken, 88 id. 272; Richmond 
& D. R. Co. v. Durham & N. R. Co., 104 id. 658), and 
was actually revoked on the 6th of June, 1890, by the 
notice given on that day. The plaintiffs had until the 
24th of September of that year (the date of the acci- 
dent) to remove the buildings, and not oniy failed to 
remove them, but, as we have seen, forcibly prevented 
the defendant from doing so. It cannot be seriously 
insisted that the effect of this conversation was to re- 
vive the broken agreement of 1887, so asto entitle the 
plaintiffs to another six months’ notice of removal. 
Much clearer testimony than this is necessary to work 
a result so restrictive of the rights of a property-owner. 
Besides the alleged agreement was essentially different 
from the old one, as it related to and was conditioned 
upon the establishment of a new industry, and the 
supply of water was to be furnished ‘‘at the same rates 
as to others.” The old agreement, as we have con- 
strued it, had reference to the existing state of affairs, 
and contemplated the present payment of rent of some 
character. 

The plaintiffs then being trespassers upon the land 
of the defendant, we will now proceed to inquire into 
the nature of the duty which the latter owed to the 
former in respect to the said buildings. It is a well- 
settled principle that a land-owner has a right to the 
exclusive use and enjoyment of his premises, and that 
he incurs no liability tor injuries caused by its unsafe 
condition to a person who was not at or near the place 
of the accident by lawful right, and when the owner 
has neither expressly nor by implication invited him 
there. Sweeny v. Railroad Co.,10 Allen, 368; Bennett 
v. Railroad Co., 102 U.S. 577: Carleton v. Steel Co., 99 
Mass. 216; Cooley Torts, 605, 606; Pierce v. Whitcomb, 
48 Vt. 127; Railway Co. v. Brigham, 29 Ohio St. 367; 1 
Thomp. Neg. 283, 303. The doctrine is thus stated in 
Schmidt v. Bauer, 22 Pac. Rep. 256; 5 Lawy. Rep. Ann. 
580, and notes: ‘* Unless contrivances are placed on 
such premises with an actual or constructive intent to 
hurt intruders, the proprietor is not liable for injury 
resulting to persons by reason of the condition in 
which the premises have been left, or from the prose- 
cution of a business in which the owner had a right to 
engage. Railroad Co. v. Griffin, 100 Ind. 221; Gilles- 
pie v. McGowan, 100 Penn. St. 144; Gramlich v. Wurst, 
86 id. 74; Cauley v. Pittsburg, etc., R. Co., 95 id. 398; 
McAlpin v. Powell, 70 N. ¥.126; Hargreaves v. Deacon, 
25 Mich. 1; Burdick v. Cheadle, 26 Ohio St. 393; In- 
dianapolis v. Emmelman (Ind. Sup.), 9 N. E. Rep. 155.”’ 
The foregoing authorities, and many others that could 
be cited, abundantly sustain the proposition ‘‘that a 
trespasser or mere licensee, who is injured by a dan- 
gerous machine or contrivance on the land or premises 
of another, cannot recover damages unless the contriv- 
ance is such that the owner may not lawfully erect or 
use, or when the injury is inflicted willfully, wantonly 
or through the gross negligence of the owner or occu- 
pier of the premises.’’ Oil Co. v. Morton, 70 Tex. 400. 
In the leading case of Larmore v. Iron Co., 101 N. Y. 
391, it was held that where one goes upon the premises 
of another, without invitation, to obtain employment, 
and is there injured by a defective machine, he cannot 
recover. Andrews, J., in the course of a well-reasoned 
opinion, uses the following tanguage: ‘“ The precise 


question is whether a person who goes upon the land 
of another without invitation to secure employment 
from tne owner of the land is entitled to indemnity 
from such owner for an injury happening from the 





operation of a defective machine on the premises, not 
obviously dangerous, which he passes in the course of 
his journey, if he can show that the owner might have 
ascertained the defect by the exercise of reasonable 
care. We know of no case which goes to that extent.” 
After speaking of the liability of a land-owner to an 
uninvited person for injuries caused by the setting of 
spring guns ordangerous traps on his premises, and 
also the duty of railroad companies in running their 
trains to use proper care in respect to persons on the 
track, where it has been used by the public without 
objection, the learned judge continues: ‘ But in the 
case before us there were no circumstances creating a 
duty onthe partof the defendant to the plaintiff to 
keep the whimsey in repair, and consequently no obli- 
gation to remunerate the latter for his injury.”’ Ithas 
also been held where a sign of ‘‘no admittance” was 
placed on a door, that one who entered the room (be- 
ing of the class meant to be excluded) cannot recover 
for injuries caused by the negligence in the manage- 
ment of the room, even though no attempt was made 
to exclude him, nor any further warning given. Zoe- 
bisch v. Tarbell, 10 Allen, 385; Victory v. Baker, 67 N. 
Y. 366. 

So where a trespasser entered the defendant’s aban- 
doned freight-house, and the wind blew the wall down 
and injured him. Larey v. Railroad Co., 78 Ind. 323. 
To the same effect is the case of McDonald v. Railroud 
Co., 35 Fed. Rep. 38. There the defendant corporation, 
in working its coal mine, threw out a pile of slack on 
its own land, the pile presenting the appearance of coal 
ashes. The land was not fenced, and a stranger in 
the neighborhood, in passing over the slack, was 
burned. It was held that he had no right of action 
against the corporation. In Batchelor v. Fortescue, 47 
J. P. 808, the defendant had contracted to do certain 
work on a plat of ground where buildings were erected 
and excavations were being made. To carry out the 
work he, by his men, worked a steam winch and crane 
with achain and iron tub attached thereto. The de- 
ceased was employed by the owner of the ground to 
watch the materials and buildings. He had no duty 
to take part in the excavating, and it was no part of 
his business to stand under the tub as it was raised. 
While watching the men working the tub fell on his 
head, and he was killed. It was held that the defend- 
ant was not liable. ‘* The deceased was there to watch 
the material and buildings. He had no business with 
the machinery, nor any duty to watch the defendant’s 
men at their work. He was thus in a place where he 
had no right to be, and was a mere licensee to whom 
the defendant owed no duty.’’ It is true that the gen- 
eral principles we have enunciated are subject to some 
qualifications, under possible circumstances, in favor 
of certain licensees, or purely technical trespassers, and 
of persons walking on a railroad track, as in Clark v. 
Railroad Co., 109 N. C. 430, and Deans v. Railroad Co., 
107 id. 686. Here on the border land between the doc- 
trine we have stated and that of contributory negli- 
gence, there is some obscurity and conflict in the au- 
thorities. But however that may be there is no diffi- 
culty in its application toa case like the present, where 
in the eyesof the lawthe plaintiffs must be regarded 
as willful trespassers. The authorities are practically 
unanimous in holding that, in favor of trespassers of 
this character, the land-owner owes no duty to exer- 
cise ordinary care in the use of his premises or in the 
conduct of lawful operations thereon. If no such duty 
existed inthe foregoing cases, which have been cited 
by way of illustration, and in which the lives of hu- 
man beings were imperilled, it would be difficult in- 
deed to understand how it could be imposed upon the 
defendant in this action. It would be a strange re- 
sult if one who is involuntarily made the custodian of 
another's property by the coercive power of a shotgun 
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should be held liable for an accident to such property 
because of his failure to take all of the precautions 
which would commend thernselves toa prudent man. 
It is fully settled by the authorities above mentioned 
that the duty of a land-owner under such circumstan- 
ces can be no greater than to abstain from whatis very 
generally called “ wanton or willful negligence.” The 
defendant had aright to improve its property, and in 
blasting for that purpose it was engaged ina lawful 
occupation. There is nothing to show that its servants 
acted willfully, wamtonly or recklessly, and there is 
no testimony tending to prove that after they discov- 
ered the accident they could by ordinary care have 
prevented the destruction of the building. Certainly 
there is nothing toindicate the same indifference on 
their part as that shown by the plaintiffs’ agent, who, 
although he had his hands present, made no effort to 
arrest the flames, and indeed stated that, as he did not 
cause the fire, he would not assist in putting it out, 
and “that it might burn.’”’ The defendant therefore 
having been guilty of no ‘‘ willful or wanton negli- 
gence” (the abstaining from which constituted its 
only duty under the circumstances), it must follow 
that it cannot be held liable for the accidental de- 
struction of the plaintiffs’ property. We have care- 
fully considered the other exceptions, and are of the 
opinion that they are without merit. 
The judgment must be affirmed. 


———_4—___—____. 


RAILROADS— BRIDGES OVER STREETS— 
ADDITIONAL SERVITUDE— DAMAGES— 
CONSTITUTIONAL LAW—EXPERT EVI- 
DENCE. 


PENNSYLVANIA SUPREME COURT, OCT. 3, 1892. 


JONES Vv. Erte & W. V. R. Co. 


The construction of a railroad bridge across a street, and 
twenty-three feet above its surface, is an additionai ser- 
vitude, for which the company is liable to the owner of 
the fee. 

The construction on defendant's land of solid stone abut- 
ments to support the bridge, and which face plaintiff's 
house and lot, may not be considered in assessing dam- 
ages. 

The fact that horses in front of plaintiff's property might be 
frightened by trains passing over the bridge is not such 
an interference with the access to the property as to 
come within the provision of the Constitution, that cor- 
porations must make compensation for property “taken, 
injured or destroyed” by the construction of their 
works. 

Tue inconvenience caused by the smoke, dust and noise of 
passing trains is damnwin absque injuria, 

The value of property in a city is a subject on which all per- 
sons familiar with the property, who have formed an 
opinion, are competent to speak, and does not call for ex- 
pert testimony. 


— for damages caused by the construction of 
a bridge over a street abutting on plaintiff’s prop- 
erty. Judgment for plaintiff. 


Edward N. Willard and Everett Warren, for appel- 
lant. 


H. M. Hannah and S. P. Price, for appellee. 


WILLIAMS, J. This appeal presents several impor- 
tant questions. One of these does not seem to have 
arisen heretofore in this State. In New York and 
some other of our sister States it has been considered 
and decided, but these decisions are influenced by the 
legislation peculiar to the jurisdiction in which they 
have been made, and are not as helpful as under other 
circumstances they might be. In the case now before 


us we have the following facts: The plaintiff, Jones, 


i 








is the owner of a piece of land lying in the north-east 
corner made by the crossing at right angles of Wash- 
ington avenue and New street in the city of Scranton. 
His front upon Washington avenue is sixty-three feet 
and upon New street ninety-five feet. In the corner, 
standing back a few feet from the streets, he has a 
double dwelling-house, and he has one or more dwell- 
ing-houses further out New street. The south-east 
corner, which is directly across Washington avenue 
from the plaintiff's double house, is owned by the de- 
fendant company, as is the north-west corner, which 
is directly across New street. On each of these cor- 
ners it has erected a substantial stone abutment about 
twenty feet high, upon which it supports an iron 
bridge eighteen feet wide, that spans the intersection 
of the streets below in a diagonal direction. This 
bridge is au overhead crossing for the defendant’s line 
of railroad, and the tracks upon it are about twenty- 
three feet above the surface of the streets below. The 
center of the bridge is about twenty-seven feet from 
the corner of plaintiff's lot, and about forty feet from 
the nearest corner of his double dwelling-house. The 
right of way of the railroad company, as the law would 
define it, would reach over upon the corner of the lot 
about three feet, and overhang a triangular piece of 
ground beyond the street lines, having that depth at 
the corner. Thedefendant has however released its 
right to this corner, and defined the extent of its right 
of way, so as to exclude therefrom any portion of the 
plaintiff's land outside the streets over which its bridge 
is suspended. 

After the overhead crossing was completed and oc- 
cupied by the defendant, this suit was brought to re- 
cover consequential damages, which he alleges he has 
sustained by reason of the construction and use of it. 
The defendant denies the right to arecovery, alleging, 
first, that it has taken, injured or destroyed no por- 
tion of the plaintiff's property in the construction of 
its crossing, and next, that it has aclear legal right to 
operate its line of road in the manner contemplated 
by its charter, and commonly employed by railroad 
companies, without liability therefor. 

The first of these positions makes it necessary to in- 
quire into the nature and extent of the title which the 
defendant acquired in these public streets by virtue of 
its charter, and the consent of the city of Scranton to 
construct an overbead crossing at this point. It is well 
understood that when the State enters upon the land 
of a private owner by virtue of its right of eminent do- 
main, for the purpose of laying out a public highway, 
it acquires an easement in and upon the land so en- 
tered for the purpose of public travel. The injury, if 
any, which the owner suffers is estimated in damages, 
and compensation is made him. The highway so 
opened passes under the care of the municipal division 
of the estate in which it is located. The fee remains 
in the former owner, but is bound by the servitude 
which the entry by the Commonwealth imposed, so 
that the owner cannot interfere with the free use by 
the public of the land appropriated to the highway, 
nor can he assert his title to or exercise any control 
over such land in hostility to the public use or ease- 
ment. The title to the highway is in the Common- 
wealth, as the representative of that portion of her citi- 
zens interested initsuse. The duty to maintain it 
and to protect the public in its use rests on the muni- 
cipality. The public easement is broad enough to in- 
clude the various modes of travel in common use, and 
to admit such new and improved modes as the public 
may adopt, subject only to this necessary limitation, 
that the new modes adopted must not be destructive 
of or inconsistent with the use of the highway for the 
purposes and in the manner for which it was intended, 
nor with the municipal control over it. Now when 
the Commonwealth authorizes the construction of a 
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railroad upon aline which makes it necessary to cross 
one or more public highways, it authorizes its grantee, 
by a necessary implication, to enterand use such high- 
ways for such purpose. This grant is however subject 
to two limitations, one in favor of the public, as al- 
ready stated, for the preservation of the way; the 
other in favor of the owner, which requires that no 
additional servitude shall be imposed upon the land 
covered by the public easement. If the first limitation 
be violated, so that the way is lost to the public, an- 
other must be provided to take its place. If the sec- 
ond be violated, so that the owner is subjected to new 
and additional burdens, he is entitled to compensation 
for the injury actually sustained. 

It follows that the railroad company, desiring to 
cross the streets of a city, must apply to the city for 
leave, and for the conditions deemed necessary to se- 
cure the public convenience and safety. This being 
done, the railroad company may lawfully enter upon 
and cross a public bighway without liability, so long as 
it complies with the terms imposed by the municipal- 
ity, and keeps within the limits already stated. Struth- 
ers v. Railroad Co., 87 Penn. St. 282; Snyder v. Rail- 
road Co., 55 id. 340; Railroad Co. v. Speer, 56 id. 325. 
If it exceeds these limits and imposes a new servitude 
on the land occupied by the public easement, the owner 
is entitled to compensation, and under some circum- 
stances may recover the iand itself. In Phillips v. 
Railroad Co., 78 Penn. St. 177, the track of the railroad 
had been located upon a public road, and occupied 
it longitudinally for some considerable distance. The 
easement of the public for purposes of travel was thus 
rendered useless, and the way abandoned in conse- 
quence. A new road was built by the railroad com- 
pany to take its place, which was accepted and used 
by the public, and the occupancy of the highway was 
thus settled for so far as the public was concerned. 
After this was done the owuer of a farm lying along 
oue side of the road so abondoned to the railroad com- 
pany brought an action of ejectment against the com- 
pany to recover a strip of land representing one-half of 
the land covered by the highway, as it was opened and 
travelled before the railroad took possession of it. He 
was allowed to recover. He owned tothe center of the 
road, subject to the public easemenc. ‘he railroad 
company entered under the protection of that ease- 
ment, but once in possession its use soon became in- 
consistent with and destructive of the easement, so 
that the public was compelled to abandon it. The 
land was thus relieved from the burden imposed by the 
highway, and the owner was at liberty to assert his 
title against any one found in possession. But it is not 
necessary that the pvblic easement should be destroyed 
to enable the owner to recover for an additional servi- 
tude imposed upon his land. Among the more recent 
of the cases in which this doctrine has been recognized 
and applied are Railroad Co. v. Duncan, 111 Peun. St. 
354; Auilroad Co. v. Walsh, 124 id. 544; Railroad Co. v. 
Ziemer, id. 560. In Walsh’s Case and in Duncan’s 
Cause the ground of recovery was that the railroad, 
while wholly within a public street, was so located as 
to interfere with access co the plaintiffs buildings and 
practically cutthem off from the highway. In Zie- 
mer’s Case the railroad was upon the street, but it was 
so constructed as to obstruct the draimage from his 
premises. In each case a new servitude had been im- 
posed upon the land occupied by the street, which in- 
juriously affected the adjacent owner, by interfering 
with the access to or drainage from his property, and 
for the injury sustained by reason of such additional 
servitude he was allowed to recover damages. 

In the case before us we have a new state of facts. 
The defendant entered upon the intersection of Wash- 
ington avenue and New street by virtue of the implied 
permission afforded by its charter, and the express 





permission of the city of Scranton. But, as we have 
seen, the permission of the city may be conditioned 
upon the compliance by the railroad company with 
such terms as may be deemed necessary to protect the 
public in its use of the streets. A crossing at grade 
has come to be regarded as dangerous to the public. 
Municipal governments now very generally refuse per- 
mission to make them where it is reasonably practica- 
ble to make the crossing underground or overhead. In 
this case the city of Scranton required—at least it au- 
thorized—the crossing by means of an overhead bridge. 
The street over which it had control was upon the sur- 
face, but the easement for public travel affected the 
underlying strata by imposing upon them a servitude 
of the surface for the support of the way. It affected 
the open space overhead by imposing a servitude for 
the supply of air and light to the public while using 
the way. 

The owner of the surface upon which the way was 
opened could neither undermine nor overhang it with- 
out municipal consent, for the servitude imposed by 
the existence of the highway follows his title upward 
and downward from the surface so far as may be nec- 
essary forthe safety and convenience of the public, 
and the owner is precluded from the exercise of acts 
of ownership in hostility to or inconsistent with the 
servitude so imposed. The permission of the munici- 
pality to cross orenterupon one of its streets, whether 
upon the surface or above or below it, is an authority 
to the grantee to enter within the limits affected by the 
public easement, and in subordination to it. The 
grantee may lawfully enter under this permission, but 
his rights are subject to the same limitations that have 
been already pointed out. He must impose no new 
servitude upon the land. If he does, he takes not only 
what the municipality had to grant, but he takes from 
the owner in addition. In such case, as we have seen 
by the cases already cited, the owner is entitled to 
compensation for the new servitude to which he is sub- 
jected. The defendant has not disturbed the public 
easement of travel, for it carries its railway and its 
trains twenty-thres feet above the surface of the 
streets, and so far as its bridge overhangs the way the 
city has authorized it to be done. The public have 
therefore no ground forcomplaint, but the question 
remains whether this overhead crossing imposes a new 
servitude on the surface which is injurious to the 
plaintiff's property. This crossing is, in effect, a new 
and distinct way. Itis suspended over that which the 
public occupy on the surface. The public has no right 


‘in it, but one who goes upon it without the consent of 


the defendant is a trespasser. It is built for the ex- 
clusive use of the defendant corporation in the move- 
ment of its trains by means of locomotive engines. It 
invades space which belongs tothe plaintiff, subject to 
the servitude which the existence of the way upon the 
surface imposes. If the streets should be dbandonediby 
the public,or vacated by a decree of the Court of Quar- 
ter Sessions, this structure would remain unaffected 
thereby. The extinguishment of the public easement 
would remit the plaintiff to all his rights as an owner, 
but he could not exercise them. If he should attempt 
to build upon his land the bridge would intercept his 
operations. These facts are not denied, and their legal 
value may be determined by the courts. They show 
the imposition of a new servitude upon the surface for 
the exclusive benefit of the defendant. The plaintiff's 
property is in the built-up part of a growing city. The 
possibility of the vacation of these streets may be so 
remote as not to be worth considering, but the extent 
to which the new servitude really injures the property 
is a question for the consideration of the jury. This 
brings us to the question of the measure of damages. 
The plaintiffs declaration as filed contained twe 
counts. One of these charged a trespass quare clau- 
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sum fregit; the other proceeded upon the theory that 
consequential damages were alone recoverable, and 
claimed that these were the result of the construction 
of theabutments, of the construction of the bridge and 
of the operation of the defendant’s railroad upon and 
over the bridge. The first count was abandoned at the 
trial, and the plaintiff rested his right to recover on 
the second. He claimed that the erection of the abut- 
ments and of the bridge excluded light and air from 
his premises; that the operation of the railroad made 
a great noise, confusion, dust and smoke, and exposed 
his premises to danger from fire, thereby affecting the 
comfort and security of the double dwelling-house, 
and that the construction and operation of the railroad 
over the elevated crossing obstructed the streets and 
made the approach to his premises difficult and dan- 
gerous. All the questions thus raised were allowed to 
go to the jury, and the verdict affords reason to think 
that they were all considered in making up its amount. 
But the abutments were not in the highway. They 
were built on the land of the defendant, and were law- 
fulstructures. The plaintiff may have preferred that 
dwellings should have been erected on these lots, and 
his own property may have been rendered less desir- 
able and less valuable because of the use the defendant 
made of them, but the plaintiff had no cause of action 
on that account. So far therefore as the depreciation 
in the value of his property is due to the absence of 
dwellings on these lots, and to the presence of the solid 
stone abutments that face the double dwelling on 
both fronts, the jury should have been told to disre- 
gard it. 

The alleged obstruction to access to the plaintiff's 
premises was not supported in the least degree by the 
evidence. There was in fact no pretense that any ob- 
struction existed in the streets or on the surface, but 
it was alleged on the trial that horses might take fright 
at the passage of trains over the bridge twenty-three 
feet above the surface, and that persons who would 
otherwise come to the plaintiff's double dwelling with 
wagons or carriages might be deterred from coming by 
fear that their horses would be frightened by trains on 
the overhead crossing, and become unmanageable. 
This is not an obstruction to access. It is too well set- 
tled to need a citation of authorities that mere expos- 
ure to noise, smoke, dust and the danger of horses be- 
coming frightened by a moving train is not an action- 
able injury. Such an exposure is an inconvenience, 
and sometimes a source of danger, to all persons who 
live near a railroad, or who have occasion to travel 
along a street that is crossed by one. Such an incon- 
venience or danger is common to many persons, but 
special to none. It may be greater to those who live 
or do business near the line of the road, but it affects 
all who have occasion to come near it, or pass along it, 
or over or under it. It is the same in kind, though 
greater in degree, as the inconvenience arising from 
the noise, confusion and dust incident to travel upon 
a paved street ora common highway. It is the neces- 
sary result of the lawful operation of a railroad, and 
part of the price paid by society for the increased speed 
and convenience in the transportation of persons and 
property which it affords. This subject should have 
been withdrawn from the jury. There was no action. 
able interference with access to plaintiff's property. 
It is urged that the new Constitution requires a differ- 
ent holding, and that Ruilroad Co. v. Duncan and the 
cases following it have so determined. We do not 
think so. The Constitution makes the person or cor- 
poration exercising the right of eminent domain liable 
to make “just compensation for property taken, in- 
jured or destroyed by the construction or enlargement 
of their works.” Property is ‘taken’ by an entry 
upon and an appropriation of it, as in the ordinary 
case of location. It is “injured *’ by obstructing ac- 





cess, as in Duncan's Case, or drainage, as in Ziemer’s 
Cuse. It is destroyed, although not touched directly, 
when the result of construction is to prevent its use, as 
in Navigution Co. v. Coon, 6 Penn. St. 379. The injury 
results in these cases from the construction of the 
works of the corporation. But in the case of a value 
able country hotel, the business of which was 
destroyed by the change of travel from wagons to 
trains, as the result of the operation of a railroad, the 
plaintiff was held to be remediless, although the value 
of his property was destroyed. In many instances 
business has been diverted from towns and villages, 
and the value of property therein seriously impaired, 
asaresult of the operation of a railroad through or 
near them, but the owners of such property have no 
cause of action against the railroad company on that 
account. 

The expression of the chief justice in Walsh’s Case, 
on which so much reliance seems to be put, was in- 
tended to express, and we think does clearly express, 
a very different thought. The injury complained of 
in that case was an obstruction in the way of access to 
the building. The building was upon a street corner. 
The tracks of the railroad were laid close to the curb- 
stone on one side of the streets on which the building 
fronted, and directly across the other. The defense 
was that the rails were laid on the same grade with the 
pavement, and that the pavement had been relaid with 
Belgian blocks between the rails and on each side of 
the track, so that the railroad presented no obstruc- 
tion to the use of the street for carriages. We said in 
reply that the word “‘construction ”’ included not only 
the movement of earth, and the laying down of rails 
upon a roadbed, but the character and purpose of the 
structure. ‘Two parallel iron rails, in themselves con- 
sidered, might present little or no obstacle in the way 
of access to the building, but the structure was a rail- 
road, built for the purpose of moving trains of cars by 
means of locomotive engines, and whether it obstructed 
access or not depended, not merely on the position of 
the rails, but also upon the use for which they were in- 
tended. Not to take the use of the rails into consider- 
ation, the chief justice well said, would be to take too 
narrow a view of the constitutional provision. The 
business authorized by the charter of a railroad corpo- 
ration is the carriage of persons and goods. The work 
of construction is provided for as an indispensable pre- 
liminary. A road must be built before it cau be oper- 
ated. The mannerand the purpose of construction are 
to be considered in determining questions relating to 
damages, but in the operation of its road a company is 
liable only for negligence or malice. Smoke, dust and 
noise are the usual, and in the present state of knowl- 
edge on the subject, the necessary consequences of the 
use of steam and the movement of trains, just as noise 
and dust are the consequences of the movement of 
drays and carts over an ordinary highway. The re- 
sulting inconvenience aud discomfort are in both cases 
damnum absque injuria. Railroad Co. v. Lippincott, 
116 Penn. St. 472; Railroad Co. v. Marchant, 119 id. 
541. 

We are thus brought to the conclusion that the 
plaintiff's cause of action rests on the new servitude 
imposed by the construction of the overhead crossing, 
and the damage he sustains inconsequence. ‘The com- 
pany had the right, under its charter, and the munici- 
pal consent, to enter and cross the highway without 
liability to the plaintiff, provided it could do so without 
subjecting bis property to any servitude which the 
public easement then existing did not impose. But 
the elevated crossing, overhanging so much of his land 
as is covered by the highway, does to some extent im- 
pose an additional servitude upon his property. While 
the streets remain on the surface, the use of the space 
above them by the defendant does not interfere with 
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the plaintiff's use of his property that is subject to the 
public easement, and the probability of the vacation 
of the streets in the built-up part of the city is so 
slight as scarcely to deserve consideration. But if this 
elevated crossing does to any appreciable extent ex- 
clude light and air from the double dwelling, or affect 
the value of his property by reasonof any additional 
servitude imposed upon it, for the injury so sustained 
the plaintiff may recover, because such injury is the 
result of the construction of the defendant’s railroad. 
Little need be said of the remaining assignments of 
error. Several of them are directed against the ad- 
mission of witnesses to speak of the value of the plain- 
tiff's property and its depreciation. 

The appellant contends that expert testimony is 
needed to determine the value of city property, but we 
have not so held. The value of a house or a piece of 
ground is a subject upon which all persons familiar 
with the property, who have formed an opinion, are 
competent to speak. The valueof their opinions will 
depend on the extent of their familiarity with sur- 
rounding property and the prices asked and paid for, 
but this is for the jury to determine. Railroad Co. v. 
Bunnell, 81 Penn. St. 414; Curtin v. Railroad Co., 135 
id. 20. These assignments are not sustained. 

The ninth assignment is to the action of the learned 
judge in submitting to the jury the question whether 
the overhead crossing presented an actual obstruction 
to access to the plaintiff's property. There was no evi- 
dence of the existence of any such obstruction, unless 
mere exposure to the danger of horses being fright- 
ened by passing trains twenty-three feet above the sur- 
face of the highway was such anobstruction. As it 
is well settled by the cases already cited that it 
is not, the question should not have been submit- 
ted. 

Nor was the amount of the verdict to be fixed by a 
comparison of the value of the plaintiff's property be- 
fore the defendant’s railroad was built and after. The 
occupation of the corners fronting his own across 
Washington avenue and New strect may have affected 
the value of his property quite seriously. So might 
the erection of a brewery, ora livery stable, or a fac- 
tory upon the same corners, but the plaintiff would 
have been without remedy. Sothe mere proximity of 
a railroad, with its burden of traflic, may render 
dwelling-houses less desirable, and diminish their mar- 
ket value, without imposing any liability on the rail- 
road company for the loss sustained by their owners. 
The inquiry in this case should have been confined, as 
we have already seen, to the injury inflicted by means 
of the additional servitude imposed upon the plaintiff's 
property by the defendant corporation. The building 
of abutments on its own land imposed no servitude on 
that of the plaintiff. The mere proximity of its road, 
so that the noise of passing trains could be heard, or 
the dust and smoke therefrom be noticeable, imposed 
no servitude. 

The only legal ground of complaint grows out of the 
overhanging of so much of the land to which the plain- 
tiff has title as is occupied at the surface by the streets. 
This is a new servitude, which, standing apart from all 
other considerations, except such as grow legitimately 
out of the character of the bridge and its effect upon 
the plaintiff's dwelling and lot, constitutes the ground 
forarecovery. The question is, what has the defend- 
ant added to the public easement? What new burden 
has it put upon the plaintiff's property by overhanging 
the intersection with its bridge? Theanswer furnishes 
the correct measure of the plaintifl’s injury, and of his 
right to compensation. 

The judgment of the court below is now reversed, 
for the reasons given in the foregoing opinion, and a 
venire facias de novo awarded. 





LANDLORD AND TENANT—TERMINATION 
OF LEASE BY FIRE— OCCUPATION BY 
TENANT AFTER FIRE—REMOVAL OF DE- 
BRIS—EXPENSE-—LIABILITY. 


NEW YORK COURT OF APPEALS, SECOND DIVISION, 
OCT 1, 1892. 


FLEISCHMANN V. TOPLITZ. 


Under Laws of 1860, chapter 345, relating to landlord and ten- 
ant, providing that on the destruction of the building on 
the demised premises without fault of the tenant, the 
latter ‘‘ may thereupon quit and surrender possession of 
the leasehold premises,” he/d, that the relation of landlord 
and tenant ceased at the time of the fire, without notice 
by the tenant to the landlord of his intention to surrender 
the premises unless the tenant elected to continue such 
relation. 

Where a tenant occupies leased stables for a short time after 
their destruction by fire, partly for the purpose of remov- 
ing carcasses at request of the Jandlord, and partly for 
the purpose of removing his own property, such occupa- 
tion will not be presumed to be under the lease, where it 
also appears that the occupation for the latter purpose 
may have been found to have been on the implied request 
of the tenant. 

In an action by a tenant against his landlord to recovermoney 
expended in removing carcasses and debris from leased 
stables after their destruction by fire, it appeared that the 
lease provided that plaintiff, “‘at his own proper cost, 
charge and expense, will comply with all the rules, orders 
and requirements ofthe * * * board of health” of 
the city of New York; that a number of plaintiff's horses 
were burned, and buried under the debris; that the board 
of health served notice on the defendant to remove the 
debris, and he sent the notice to plaintiff, with request 
that he remove it, without prejudice to the question of 


liability; that plaintiff had paid rent to a date six days: 


subsequent to the fire; that after the fire plaintiff occu- 
pied the premises fifteen days for the purpose of remoy- 
ing the carcasses, and making some salvage of his own 
damaged property, When he notified defendant that his 
watchman had been withdrawn. Defendant made no re- 
quest to submit to the jury the question whether plaintiff 
elected to continue under the lease, or failed to surrender 
the premises, pursuant to the statute. J/eld, that the 
court properly directed a verdict for plaintiff, 
10 N. Y. Supp. 471, modified. 


-_ L from Supreme Court, General Term, first 
department. 

The action was to recover for money expended by 
plaintiff in removing the debris and carcasses of dead 
horses from premises on West Thirtieth street, New 
York city, immediately after a fire, which occurred 
July 25, 1877, and destroyed the stables upon the 
premises, and caused the death of thirty seven horses 
which were therein at the time. The defendant was 
the owner of the premises. The plaintiff was his ten- 
ant under a written lease for the term of five years 
from November 1, 1872. The lease contained the clause 
that the plaintiff, “at his own proper cost, charge and 
expense, will comply with all the rules, orders and re- 
quirements of the department of buildings of the city 
of New York and the board of health of said city.” 
Immediately after the fire a notice was served upon 
the defendant by the board of health, requiring him to 
remove the debris. The defendant sent the notice to 
the plaintiffin a letter, which, after referring to the 
order, proceeded: “In my lease with you it is spe- 
cially provided that you have to comply with the re- 
quirements of the board of health. The work must be 
done at once, and I would therefore request you not 
to delaya moment. If it will be decided that I have 
to pay for it I will do so cheerfully.” 

The plaintiff immediately procured the work to be 
done. It consisted of throwing aside and piling up 
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the bricks and other debris, so as to uncover the dead 
horses, and then takingthem away. The expense of 
the work on the debris, necessary to be done to un- 
cover the dead horses, and make ready for their re- 
moval, was $465.50, and the expense of removing them 
was $83.40. The work was completed July 31. Plain- 
tiff had paid the rent up to August 1. He paid none 
afterward, and his only occupation of the premises af- 
ter the fire was for the purpose of removing the dead 
horses and making some salvage of damaged prop- 
erty belonging to him. The plaintiff, August 9, 
sent to the defendant the bills for the expense of the 
work upon the debris and for the removal of the dead 
horses. This letter stated: “Since all the property 
belonging to us that could be reached has been re- 
moved, our watchman has been withdrawn.” At the 
close of plaintiff's testimony the defendant moved for 
a nonsuit upon the ground that the plaintiff, by the 
terms of the lease, was bound to obey all the orders of 
the board of health, and therefore to remove the dead 
horses and the debris incident to such removal, and 
apart from the lease, was bound to do so. This mo- 
tion was denied, and after some evidence on the part 
of the defendant to the effect that the plaintiff, prior 
to the letter of August 9, gave the defendant no notice 
of his intention to quit the premises, and that the only 
promise of the defendant was to pay if he should be 
liable, the defendant’s counsel moved for a nonsuit 
upon the whole testimony, which wasdenied. Thede- 
fendant’s counsel then asked to go to the jury, and re- 
quested the court to charge, that if the plaintiff did 
not notify the defendant prior to the 9th of August 
that he intended to surrender the premises the lease 
did not terminate till then. Thecourt denied defend- 
ant’s request to goto the jury. Defendant's counsel 
renewed his request to go to the jury, and asked the 
court to charge, that if the plaintiff remained in pos- 
session of the premises ufter August 1 he did not quit 
and surrender them to the defendant, within the 
meaning of chapter 345, Laws 1860, and that that being 
so, the defendant was entitled to a verdict. The court 
again refused, and the defendant then moved that the 
court direct a verdict in his favor. This motion was 
denied. The court, upon motion of plaintiff’s counsel, 
then directed a verdict in plaintiff's favor for the whole 
amount claimed. The defendant’s counsei duly ex- 
cepted to the several refusals and rulings. The Gen- 
eral Term held that the plaintiff ought to pay for the 
removal of the carcasses of his dead horses, and the 
defendant for the labor upon the other debris, and di- 
rected judgment accordingly. 


E. T. Brackett, for appellant. 
A. J. Dittenhoeffer, for respondent. 


LANDON, J. The defendant’s motions for a nonsuit 
were properly denied. They were based upon the as- 
sumption, which we think was untenable as a matter 
of law, that the relation of landlord and tenant con- 
tinued between the parties after the destruction of 
the buildings by fire, untilthe plaintiff gave notice of 
his intention to surrender the leasehold premises, or at 
least until he did surrenderthem. His requests to go 
to the jury were coupled with the same assumptions of 
law, and he thereupon asked the instruction, that if the 
plaintiff did not give the notice of his intention to sur- 
render the premises until the 9th of August, or re- 
mained in possession of the premises until that date, 
the plaintiff was not entitled to averdict. The facts 
in these respects were as assumed by the defendant, 
but we think the law was not. The statute (chap. 345, 
Laws 1860) dissolved the relation of landlord and ten- 
ant between the parties unless the plaintiff elected 
that it should continue. Smith v. Kerr, 108 N. Y. 31; 
Johnson v. Oppenheim, 55 id. 280. The tenant’s elec- 





tion to continue the relation no doubt could be in- 
ferred from circumstances. The act however does not 
require the tenant to serve the landlord with notice 
that he intends to quit and surrender. It provides, 
that upon the destruction of the building without 
fault of the tenant, the latter “may thereupon quit 
and surrender possession of the leasehold premises.” 
If he does this as soon as it is reasonable for him to do 
it, under the circumstances, he does it soon enough. 
Here the destruction of the building was complete. 
The plaintiff's term as tenant would expire in less than 
four months. His rent was paid until August 1. The 
defendant requested the plaintiff to execute the order 
of the board of health, in effect, without prejudice to 
the question of liability. It was proper that the plain- 
tiff should rescue such of his damaged property from 
the wreck as was worth the labor. The defendant did 
not ask from him any expression of his purpose re- 
specting the continuance of his tenancy. It is infer- 
able from the circumstances that the defendant re- 
garded it impossible for the plaintiff to continue the 
tenancy. The few days that hespent in removing the 
dead bodies of the horses and his own damaged prop- 
erty did not mislead the defendant nor prejudice his 
interests. The defendant accepted the surrender. The 
court could not, under these circumstances, hold as a 
matter of law that the plaintiff had elected to continue 
his tenancy, or had in fact continued it. His occupa- 
tion subsequent to the fire was not necessarily under 
the lease, but so far as it was necessary for the removal 
of the dead bodies of the horses, it was upon the re- 
quest of the plaintiff; and for the remaining time it 
might have been found to have been upon the implied 
request of the plaintiff for time sufficient to remove 
his own property, and if so, and if any liability was 
thereby incurred, it was for use and occupation. Aus- 
tin v. Field, 7 Abb. Pr. (N.S.) 29. But the defendant 
did not request to submit to the jury the question 
whether plaintiff elected to continue under the lease, 
or failed to surrender the premises pursuant to the 
statute, but {asked an instruction that the plaintiff 
could not recover, because he did not notify the de- 
fendant until August 9 that he intended to surrender, 
and also because he remained in possession after July 
31, and also up to August 9, neither of which requests 
was tenable. 

The defendant also moved fora nonsuit because, as 
he assumed, the plaintiff was bound to remove the 
dead bodies of the horses, not only under the terms of 
the lease, which bound him to obey the orders of the 
board of health, but also, apart from the terms of the 
lease, as the owner of such dead bodies. If the lease 
was terminated by the statute upon the destruction of 
the buildings, it is clear that the plaintiff, as tenant, 
and as between himself and his landlord, was not 
bound by its terms to perform any act in respect to 
the premises which the fire made necessary to be 
performed. Such performance could not be made un- 
tilafter the relation of landlord and tenant had ceased. 
Nor would the tenant in such case, apart from the 
terms of the lease, be obliged to remove the dead bod- 
jes of the horses. The act of 1860, in case of a dissolu- 
tion of the relation of landlord and tenant under it, 
enables the tenant to quit and surrender the premises, 
and discharges him from liability for rent for the un- 
expired term. Manifestly the damage to the real es- 
tate and the burden cast upon it by the fire must, in 
such case, be borne by the landlord, and not by the 
tenant. The tenant is free to depart from the unten- 
antable premises; the landlord resumes possession of 
his premises in the condition the fire has left them. 

The defendant, after the denial of his motions and 
requests above considered, moved the court to direct 
a verdict for the defendant. For the reasons already 
considered this motion was properly denied. No re- 
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quest which it was proper for the court to grant being 


made, to submit any question of fact to the jury, the 
court did uot err in assuming that the defendant did 
not desire to go to the jury upon any question of fact 
touching the plaintiff's intention to continue the ten- 
ancy, or election to do so, and hence did not err in de- 
ciding upon the evidence that the plaintiff had no such 
intention, nor made such election, and thereupon di- 
recting a verdict for the plaintiff. 

A question of the admissibility of evidence is pre- 
sented. After defendant read from plaintiff's letter 
of August 9 the extract quoted above, with respect to 
the removal of his property and withdrawal of his 
watchman, the plaintiff was permitted to read from 
the same letter an extract to the effect that the billin- 
closed in the letter was for extra help, hired pursuant 
to defendant’s directions and instructions. This was 
the bill for $465.50. While this part of plaintiff's 
letter did not relate to the same subject as the part 
read by defendant, and did not modify or explain it 
(Rouse v. Whited, 25 N. Y. 170; People v. Beach, 87 id. 
508; Grattan v. Jisurance Co., 92 id. 275), yet as it was 
of a nature to elicit areply from the defendant, and 
none was made, it was admissible upon the latter 
ground. 

As noerror of the trial court requires a reversal, and 
as the General Term modified the judgment in defend- 
ant’s favor, and the plaintiff dves not appeal, the judg- 
ment of the General Term must be affirmed, with costs. 


All concur, except VAnyN, J., dissenting. 


——__¢ _— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 


APPEAL—JURISDICTION.—(1) The Court of Appeals 
has no jurisdiction of an appeal in an action to recover 
back earnest money paid by a vendee in a Jand con- 
tract, and his expenses and disbursements in examin- 
ing the title, which he alleges to be defective, where 
such sums do not amount to $500, as such an ac- 
tion does not affect the title to real property or an 
interest therein, within the meaning of Code of Civil 
Procedure, section 191, conferring jurisdiction on the 
Court of Appeals. (2) The fact that the contract pro- 
vided for the immediate payment of the rents to the 
vendee, and that such rents and the sums paid out by 
him exceed $500, does not give the Court of Appeals 
jurisdiction, since the vendee cannot rescind the con- 
tract, and at the same time claim the benefits to which 
he would be entitled only if it were performed. Oct. 
4, 1892. Miele v. Deperino. Opinion by Earl, C. J. 

-——_— OBJECTIONS NOT RAISED BELOW. PRESUMP- 
TIONS—-ESTOPPEL BY DEED.— (1) A party who has 
failed to object at the trial that evidence offered is not 
admissible under the pleadings cannot raise the objec- 
tion forthe first time on appeal. (2) Where a deed is 
executed solely to enable the grantor to negotiate a 
mortgage given by the grantee as part of the same 
transaction, aud the property is immediately recon- 
veyed to him by an unrecorded deed, the grantor is 
not estopped to assert his title as against such grantee, 
when sued by the latter to compel him to account for 
the money realized from the mortgage, and from a 
subsequent sale of the premises to a third person, to 
whom the grantee had conveyed by direction of the 
grantor. 13N. Y. Supp. 809, affirmed. (3) In an ac- 
tion to compel defendant to account for profits real- 
ized ona sale of land, the referee found that the par- 
ties were jointly interested in such land, and the 
houses thereon, under a written agreement by which 
defendant was to be repaid the money advanted by 
him, with interest thereon, and one-third of the 
profits. Held, that in the absence of such agreement 





from the case on appeal, the Court of Appeals will not 
infer that it created the relation of borrower and lender 
between the parties, so as to render it void for usury, 
because of the clause providing for the payment of one- 
third of the profits in addition to interest. Oct. 4, 1892. 
Niebuhr v. Schreyer. Opinion by Earl, C. J. 


BENEFIT SOCIETIES—PAYMENT OF ASSESSMENTS TO 
ASSISTANT—PROOFS OF DEATH.— (1) The constitution 
of a subordinate council of a society with a relief fund 
feature provided that the secretary of the subordinate 
council should receive assessments of members enti- 
tled to relief benefits; that he should be under bonds; 
and that the subordinate council might permit him to 
select an assistant, for whose acts he should be respon- 
sible. Held, that it being the uniform practice of the 
members to make payments to the wife of the secre- 
tary, who had no office, at his house, in his absence, 
and her authority not having been questioned, she 
would be treated as his assistant, so that a payment to 
her would prevent forfeiture. (2) The constitution of 
the supreme council of the order provided that no 
claim for benefit from the relief fund should be paid 
until proof of the justness thereof had been made as 
provided by such council. These relief fund laws made it 
the duty of the secretary of the subordinate council, on 
the death of a member, to notify the supreme council 
thereof, in accordance with a form provided by it, 
containing particulars, many of which could ordina- 
rily be known only to an officer of the council, and pro- 
viding that proofs for benefits should be passed on by 
the subordinate council and then by the supreme coun- 
cil. Held, that alla claimant had to do before bring- 
ing action was to notify the officers of the subordinate 
council of the death, and the duty was then put on 
them of making investigation and furnishing proof to 
the supreme council. Oct. 4, 1892. Anderson v. Su- 
preme Council of Order of Chosen Friends. Opinion 
by Andrews, J. 


CONTRACTS—CONSTRUCTION — STATUTE OF LIMITA- 
TION AGAINST STATE—ENLARGEMENT.—(1)A contract to 
do the printing of each of to legislative sessions for a 
sum in gross further provided that the printing for extra 
sessions should be done for prices stated in detail in an 
alternative bid annexed to the contract, ‘ and the same 
prices shall also be paid forany work and materials or- 
dered, not for the use of the Legislature.”’ Held, that 
‘any work and materials ordered, not for the use of 
the Legislature,’’ must be paid for at the prices fixed 
in the alternative bid, whether the same was ordered 
at a regular or at an extra session, and that such words 
cannot be restricted to printing ordered at an extra 
session, not for the use of the Legislature. (2) Laws 
of 1876, chapter 444, created the State board of audit, 
whose duty it was to hear all private claims against 
the State, without any limitation as to the time when 
they accrued. Laws of 1885, chapter 205, substituted 
in place of the board of audit the board of claims, and 
limited persons whose claims had accrued more than 
two years before the passage of the act, and who had 
not filed them with the State board of audit, to less 
than eight weeks in which to so file them, and thus ob- 
tain their transfer to the board of claims. Held, that 
assuming the (Constitution, article 7, section 14, which 
prohibits the auditing or payment of any claim against 
the State, ‘‘ whieh, as between citizens of the State, 
would be barred by lapse of time,” to empower the 
Legislature to curtail the statute of limitations against 
the State in the same manner as those relating to pri- 
vate citizens, then the act of 1883 is void, because the 
cutting down of an unlimited period of time in which 
to filea claim and bring an action to less than eight 
weeks after the passage of the act does not leave a rea- 
sonable time in which to learn of the passage of the 
statute to elect what course to pursue, and to carry out 

















THE ALBANY LAW JOURNAT: 


473 











such election; and therefore act of 1888, chapter 541, 
which empowered the board of claims to pass on the 
claim of a person coming within this class, is not void 
as permitting such board to revive and audit a claim 
which, as between citizens of the State, would be 
barred by lapse of time (3) Act of 1884, chapter 60, 
which extends the time in which claims formerly cog- 
nizable by the State board of audit could be filed with 
the board of claims to three months after the passage 
of the act, does not, either by itself or in connection 
with the act of 1883, give a reasonable time in which to 
tile such claims. (4) Assuming the constitutional pro- 
hibition against the payment of any claim against the 
State, ‘“‘ which, as between citizens of the State, would 
be barred by lapse of time,’’ to mean that the general 
statutes of limitation respecting the rights of private 
citizens as between themselves should be referred to 
forthe purpose of determining the period of limitations 
as against the State, irrespective of the particular leg- 
islation affecting the right to file a particular claim, 
then act of 1888, chapter 541, which empowers the board 
of claims to pass on the claim of a person arising out of 
acontract with the State, but whose rights had been 
cut off by the act of 1884, chapter 60, within four years 
and eight months from the accrual of his cause of ac- 
tion, is a valid exercise of the legislative power, for the 
general law applicable to citizens as between them- 
selves fixed the period of limitations in similar cases 
tosix years. (5) Under act of 1888, chapter 541, which 
empowers the board of claims to pass on the claim of 
the legislative printer arising under a contract with 
the State, the board does not overstep its jurisdiction 
in awarding interest on such claim. (6) Mandamus 
proceedings instituted by the legislative printer for 
the payment of the printing done at the first session 
of the Legislature, to which his contract relates, is not 
suchasplitting up of his demand as will prevent him 
from enforcing payment for work done at the second 
session under the same contract, as the two claims are 
so far separate that the one for work done at the first 
session could properly be collected before the com- 
mencement of the work in the second session. Oct. 4, 
1892. Parmenter vy. State. Opinion by Peckham, J. 


CRIMINAL LAW—FORGERY—INDICTMENT—DUPLIC- 
ITY—DEMURRER—WAIVER.—An indictment contain- 
ing but asingle count charged that defendant ‘did 
make, forge and alter, and put off as true,’’ the in- 
dorsement on a promissory note. There was a gen- 
eral verdict of guilty, and a sentence was imposed that 
was appropriate for either the crime of forgery or ut- 
tering forged paper. The indictment was not de- 
murred to, but defendant moved the court to direct a 
verdict, and moved for a new trial. Held, that de- 
fendant could not object on appeal that the indict- 
ment was double, since Code of Criminal Procedure, 
section 331, provides that such objection “can only be 
taken by demurrer.’’ Oct. 11, 1892. People v. Tower. 
Opinion by Andrews, J. 17. N. Y. Supp. 395, affirmed. 


HOMICIDE — APPEAL — CROSS-EXAMINATION 
OF A CCUSED. — (1) An appeal from the judgment 
of the General Term = affirming a conviction of 
manslaughter only brings up for review questions 
arising on exceptions taken at the trial. (2) On the 
cross-examination of one indicted for murder, the 
question whether, some months before the homicide, 
he did not draw apistol on two disreputable women 
in a saloon, and threaten to shoot them, is admissible 
as affecting defendant’s credibility. People v. Casey, 
72 N. Y. 393; People v. Irving, 95 id. 541. Oct. 28, 1892. 
Peoplev. McCormack. Opinion by Earl, C. J. 





DAMAGES — CONVERSION — VALUE OF GOODS—PRI- 
VATE SALES —In an action against a sheriff for the 
wrongful sale, under an execution against a third per- 
son, of a shopworn stock of miscellaneous and school 











books and stationery owned by plaintiff, evidence of 
what the purchasers at the execution sale obtained for 
the stock at bona fide private sales in cities some miles 
distant from the place of conversion, and nearly a year 
afterward, is competent as tending to prove the mar- 
ket price of the goods at the time of the conversion, 
the value of the stock being of a staple character, and 
not liable to fluctuations. Campbell v. Woodworth, 
120 N. Y. 499; Cary v. Gruman, 4 Hill, 625; Beach v. 
Railroad Co., 37 N. Y. 457-470; Hoffman v. Conner, 76 
id. 121. Oct. 4, 1892. Parmenter v. Fitzpatrick, Sheriff. 
Opinion by Peckham, J. 


DEPOSITIONS—AUTHORITY OF SURROGATE TO GRANT 
COMMISSIONS.—Though the Code of Civil Procedure, 
section 888, authorizing the taking of depositions out 
of the State, by its terms applies only where they are 
to be used inan “action,’’ section 2538, which makes 
certain titles of the Code, including section 888, appli- 
cable to Surrogates’ Courts, and to ‘‘ the preceedings 
therein, so far as they can be applied to the substance 
and subject-matter of a proceeding, without regard to 
its form,” authorizes the Surrogate’s Court to grant 
commissions to take testimony out of the State, to be 
used in special proceedings before it, since there are no 
“actions”? in the Surrogates’ Courts. Oct. 28, 1892. In 
re Plumb. Opinion per Curiam. 19 N. Y. Supp. 79, 
affirm 


EASEMENT—SEVERANCE OF TENEMENTS—DIVERSION 
OF WATER.—Defendant, the owner of two adjoining 
farms, conveyed one of them, with its appurtenances, 
to plaintiff. For many years there had been a spring 
on the farm retained by defendant, which was walled 
up so as to hold the water, and from which the water 
flowed, through wooden logs and iron pipes, to plain- 
tiffs premises. After the conveyance defendant 
dug a well near the spring, and by means of a ditch di- 
verted the water fromthe spring to the well, and de- 
prived plaintiff of its use. The evidence showed that 
defendant was amply supplied with water, and that the 
diversion was wanton and malicious. Plaintiff had no 
other convenient and adequate supply of water, and 
the court found that the loss of the flow impaired the 
rental value of the farm $50 a year, and depreciated 
the fee value $6 per acre. The spring was not men- 
tioned in the deed to plaintiff. Held, that a right to 
the supply of water from the spring passed with the 
deed as an open and visible appurtenance to the land, 
and necessary to its full enjoyment. 5 N. Y. Supp. 
739, affirmed. The judgment in this action rests upon 
the rule of Lampman vy. Milks, 21 N. Y. 505, that when 
the owner of land sells a part thereof he impliedly 
grantstothe grantee all those apparent and visible 
eusements which are necessary for the reasonable use 
of the property granted, and which are at the time of 
the grant used by the owner of the entirety for the 
benefit of the part granted. The learned counsel for 
the appellant does not attack the principle, but bis con- 
tention is that the easement involved in this contro- 
versy is of the class known as “discontinuous,’’ and 
such an easement passes by implication only when 
absolutely necessary to the enjoyment of the property 
conveyed. To use his own language, “tthe rule con- 
tended for has been confined to cases where the ease- 
ment claimed was something without the use of which 
the premises would be practically worthless.” ‘The 
rule is not confined in its application to continuous 
easements, but applies to those artificial arrangements 
which openly exist,and affect materially the value of the 
respective parts of the estate at the time of the sale. 
Lampman v. Milks, supra ; Curtiss v. Ayrault, 47 N.Y. 
73-79. To support his argument upon the claim of abso- 
lute necessity the appellant in part relies upon Massa- 
chusetts cases. It is said in the opinion in Buss v. Dyer, 
125 Mass. 287, that ifan easement existed by implica- 
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tion it was because it was absolutely necessary to the 
enjoyment of the estate. But that remark was not 
necessary to the decision, as the verdict of the jury 
was in the defendant’s favor, under a charge that there 
was no easement unless there wus a reasonable neces- 
sity therefor. The learned judge who delivered the 
opinion in that case conceded that his statement of the 
rule was in conflict with the decisions of the courts of 
England and of the State. [n this State the rule of 
strict necessity is applied to implied reservations, but 
not to implied grants. In the recent case of Wells v. 
Garbutt, 182 N. Y. 430, it was said: ‘‘Asagrantor can- 
not derogate from his own grant, while a grantee may 
take the language of the deed most strongly in his fa- 
vor, the law will imply an easement in favor of a 
grantee more readily than it will in favor of agrantor."’ 
This distinction between implied reservations and im- 
plied grants, there pointed out, is well founded in the 
law, although in some of the reported cases it has ap- 
parently been overlooked. In Johnson v. Jordan, 2 
Mete. (Mass.) 234, Chief Justice Shaw, after stating the 
rules applicable to the construction of a grant, said: 
“Tf aman owning two tenements has built a house on 
one and annexed thereto a drain through the other, 
if he sell and convey the house, with the appurte- 
nances, such a drain may be construed to be de facto 
annexed as an appurtenance, and pass with it, because 
such aconstruction would be most beneficial to the 
grantee; whereas, if he were to sell and convey the 
lower tenement, still owning the upper, it might rea- 
sonably be considered that as the right of drainage 
was not reserved in terms, it could not be claimed by 
thegrantor. The grantee of the lower tenement, tak- 
ing the language of the deed most strongly in his own 
favor, and against the grantor, might reasonably claim 
to hold his granted estate free of the incumbrance.” 
See also Wheeldon v. Burrows, 12 Ch. Div. 31, 49; 
Washb. Easem. (4th ed.), pp. 105, 106; Burr v. Mills, 
21 Wend. 290. In Johnson v. Jordan, supra, to which 
appellant refers, the conveyances of the dominant and 
servient tenements were simultaneous, and the right 
to the easement was denied upon a construction given 
to the deeds and the circumstances attending their de- 
livery. In Buss v. Dyer, 125 Mass. 287, the chimney in 
which an easement was claimed had worn out, and had 
been taken down, and the jury found as a fact that the 
plaintiff at a reasonable cost could have built one on 
his own property; and the facts of the case amply jus- 
tify the decision without reference to the rule of strict 
necessity. Undoubtedly an easement to pass by impli- 
cation must be necessary to the enjoyment of the es- 
tate granted, but the necessity required is a reason- 
able, not an absolute, one. Mere convenience would 
not be sufficient to create or convey the right. The 
privilege or right implied must be of value to the es- 
tate granted, which the grantee has estimated as an 
advantage to the estate and paid forin his purchase. 
In Curtiss v. Ayrault, 47 N. Y. 73, the essential ques- 
tion of fact there involved was stated to be whether 
the grantor of the plaintiff, in arriving at the price he 
would pay, considered, and had a right to consider, as 
an element of value of the land he was buying, the 
ditch across the tract giving the supply of water 
through it. See also Simmons v. Cloonan, 81 N. Y. 
557-566; O'Rourke v. Smith, 11 R. [. 259; Washb. 
Easem. (4th ed.) 110, 111. Root v. Wadhams, 107 N. Y. 
384, cited by the appellant, was distinguished by the 
court in its facts from Lampman v. Milks and kindred 
cases, and nothing need be added to what was there 
said on this subject. Second Division, Oct. 1, 1892. 
Paine v. Chandler. Opinion by Brown, J. 


EJECTMENT—DEED—UNAMBIGUOUS DESCRIPTION— 
INTENT—PAROL EVIDENCE.—Where there is no am- 
biguity in the description contained in a deed, and 





none is shown when the description is applied to the 
land, parol evidence is inadmissible in an action of 
ejectment between two grantees to show the intention 
of the common grantor and plaintiff at the time of the 
execution of the deed. It is conceded that this de- 
scription includes the land in controversy, The de- 
fendant upon the trial offered parol evidence of the 
conversations and negotiations between Burton and 
the plaintiff, and of other circumstances, to show that 
it was not the intention of the parties to the deed 
to include therein the land in question, and that 
the first course in the deed should not run at right 
angles with Rust street, but diagonally, so as to strike 
the southerly line of lot 157 forty feet from the south- 
erly line of lot 121. There is no ambiguity in the de. 
scription contained in the plaintiffs deed. Every line 
can be surveyed on the ground just as it is given, and 
the grantor had the land. When the description is ap- 
plied to the land, a0 ambiguity is produced, and hence 
there is noroom for paroi evidence. It is true that the 
intent of the parties to the deed must control. But 
that intent must be ascertained from the language con- 
tained in thedeed. When however by applying the 
description contained in a deed an ambiguity is raised, 
evidence may be given to explain that, and if it be 
found that some particular of the description is false 
or defective, that may be rejected, provided the bal- 
ance of the description, when applied to the land, is 
sufficient to show the intention of the parties. The 
rule in such cases is derived from the civil law—falsa 
demonstratio non nocet, cum de corpore constat—and is 
fully explained in the leading case of Miller v. Travers, 
8 Bing. 244, and in 1 Greenleaf on Evidence, 301. Here 
there was no patent or latent ambiguity, and uo false 
description which within the rule could be disre- 
garded. The defendant, in his answer, did not allege 
any mistake, and ask for a reformation of the deed. It 
is possible that there is a mistake in the descriptions 
contained in the deeds of both of these parties. Ifthe 
defendant has any remedy itis by an action to reform 
the deeds; and to that action probably Burton, the 
grantor, would be a necessary party, and perhaps also 
Harrington, the grantee of the lot lying southerly of 
the plaintiff's. With allthe parties before the court 
in such an action parol evidence might be given to show 
mistake, and if the defendant could clearly establish 
the mistake, he might procure a reformation of the 
deeds, unless equitable considerations, after the lapse 
of so much time and changed conditions, should impel 
the court to deny the relief. But in this legal action, 
with these two parties only before the court, the deeds 
as written must control. Oct. 4, 1892. Muldoon v. 
Deline. Opinion by Earl, C. J. 16N. Y. Supp. 953, 
mem., affirmed. 


EMINENT DOMAIN—CONDEMNATION OF EASEMENT 
FOR VILLAGE STREET—DAMAGES.—(1) In_ proceedings 
for the condemnation of an easement in land for avil- 
lage street, instituted under a provision in the village 
charter having no application except where there is an 
owner other than the village whose title is to be di- 
vested, the village cannot assert title to the land in 
question by virtue of an alleged prior dedication to the 
public use, since that would put the village in the posi- 
tion of seeking to condemn its own property for its 
own use. (2) In such proceedings the land-owners are 
entitled to only nominal damages, where it appears 
that they claim under deeds which recognize the land 
in question as a street as laid out on a designated map, 
and that they have themselves conveyed to other per- 
sons by descriptions referred to on that map, and 
bounding the parcels by the streets as thereon deline- 
ated. Such deeds create a private easement in the 
projected street in favor of the grantees, and the bur- 
den is not increased by substituting a public easement 
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in place of the private, since they are substantially 
identical. (3), Land-owuners’ occupation of the strip 
designated on the map asa street cannot be consid- 
ared as necessarily adverse, so as to extinguish the 
easement, in view of the fuct that none of the grantees 
needed or attempted to use it, and that the land- 
owners themselves recognized its continued existence 
by their subsequent deeds referring to it as a street. 
Oct. 4, 1892. Village of Olean v. Steyner. Opinion by 
Finch, J. 


EMINENT DOMAIN—WHARVES-—-PRIVATE USE—PROP- 
ERTY ALREADY APPROPRIATED.—The fact that act of 
1871, chapter 574, which imposes on the city of New 
York the duty of maintaining piers and bulkheads 
along its water front, also vests it with a discretion- 
ary power to have or give the exclusive use of some of 
the piers to particular steamship lines or for specified 
kinds of commerce, does not make the use of such 
piers a private use, so as to disable the city from exer- 
cising the power of eminent domain to acquire title to 
wharfage property, as provided in the act, since prop- 
erty may under certain circumstances be devoted toa 
special and particular public use, and yet the entire 
public be permitted to use it or have access to it only 
in a very restricted manner. 18 N. Y. Supp. 536, 
affirmed. (2) Consolidation Act, section 715 (Laws 
1882, chap. 410), which empowers the city to acquire 
title by eminent domain to all wharf property within 
its limits, and to all rights, terms, easements or privi- 
leges pertaining to any wharf property within the city, 
is a sufficient grant of power to enable the city to con- 
demn wharf property owned by a railroad and a gas 
company, and actually occupied by them fora public 
use, in conducting their business. (3) Since the above 
section empowers the city to extinguish private own- 
ership in all wharf property, and acquire the title in 
itself by the exercise of the power of eminent domain, 
property of this nature may be condemned by the city, 
though it is not necessary fur the purpose of building 
a pier or dock according to the plan adopted by the 
city officers. Oct. 4, 1892. In re Mayor, ete., of City 
of New York. Opinion by Peckham, J. 


FIxXTURES—RIGHTS OF PURCHASER FROM MORTGA- 
GOR—KNOWLEDGE OF MORTGAGEE.—Plaintiff entered 
into possession of mortgaged premises under an agree- 
ment with the mortgagor, to which the mortgagee was 
nota party, that he should pay off the mortgage and 
receive adeed of the premises, and that he might make 
improvements, and, if he failed to pay the mortgage, 
remove them. Thereafter he joined the mortgagor in 
another mortgage, after which the first mortgage was 
foreclosed, he being made a defendant, and asserting 
no title to the improvements. Held, that as against 
parties claiming title under the foreclosure sale, plain- 
tiffhad no right to the improvements, the mortgagee 
not being bound by the agreemeut between plaintiff 
and the mortgagor. Second Division, Oct. 1, 1892. Mc- 
Fadden v. Allen. Opinion by Follett, C. J. Parker, J., 
dissenting. 3N. Y.Supp. 356, affirmed. 


FRAUDULENT CONVEYANCES—RESULTING TRUST— 
CREDITORS OF PERSON FURNISHING CONSIDERATION— 
RIGHTS OF GRANTEE.—(1) To defraud his creditors, an 
insolvent, furnishing the consideration for land, pro- 
cured the conveyance to be made to another. Held, 
that the grantee, free from all fraud, and who after- 
ward acquired a judgmentagainst such insolvent, is 
entitled to the benefit of 1 Revised Statutes, page 728, 
sections 51,52, which declare that the title acquired by 
the grantee in such a conveyance shall be subject to a 
resulting trust in favor of the creditors of the person 
furnishing the consideration; and a junior judgment 
creditor cannot disturb the title or possession of such 
grantee without first paying or offering to pay her sen- 
ior judgment. 8 N. Y. Supp. 61, reversed. The courts 


have apparently determined the priority of lien in this 
class of cases in accordance with the rule that prevails 
in analogous cases where the title and conveyance of 
the property sought to bereached in the action come 
directly from the fraudulent debtor himself. Wood v. 
Robinson, 22 N. Y.564; Murphy v. Briggs, 89 id. 452; 
Bank v. Olcott, 46 id. 12; Bank v. Risley, 19 id. 369. 
(2) The fact that the junior judgment creditor was the 
first to bring an action to establish the resulting trust 
in the land will not give him priority over the rights 
of the grantee, since such grantee, who had both the 
title to and possession of the property, and who was at 
the same time the owner of the prior judgment, might 
well assume that a court of equity would not disturb 
her title or possession until all her just claims were 
paid. Lobstein v. Lehn, 120 Ill. 549; Loos v. Wilkin- 
son, 1138 N. Y. 491. Oct. 4, 1892. Brown v. Chubdb. 
Opinion by O’Brien, J. 


INSURANCE—MARINE—WAIVER OF CONDITIONS.—A 
policy of insurance on acargo of corn provided that 
the acts of the insurer in recovering, saving or dispos- 
ing of the property insured should not be considered 
as a waiver or acceptance of an abandonment, or af- 
firming or denying any liability under the policy, but 
that such acts should be considered as done for the 
benefit of all concerned, without prejudice to the right 
of either party. Held, that by taking possession of 
and selling the injured portion of the cargo, with no- 
tice that the injury was caused by ice, the insurer did 
not waive a provision in the policy exempting it from 
liability for such injury, or render itself liable to a 
charge of conversion. Second Division, Oct. 1, 1892. 
Schuyler v. Phenix Ins. Co. of Brooklyn. Opinion by 
Follett, C. J. Vann and Parker, JJ., dissenting. 10 
N. Y. Supp. 205, affirmed. 


MUNICIPAL CORPORATION—SURRENDER OF TAX CER- 
TIFICATE BY—ACCEPTANCE OF MORTGAGE — ULTRA 
VIRES.—(1) In the absence of charter restrictions,a city 
to which land was struck off at a tax sale in default of 
other bidders has the power to surrender the certificates 
of sale to the tax payer, and to take from him a mort- 
gage to secure the payment of the delinquent taxes, as 
there is no rule of public policy which requires the city 
to sell such certificates of sale for cash only, or which 
prevents its dealing directly with the owners of the 
land. (2) Assuming that the city had not the legal 
capacity to take and enforce the mortgage, neither the 
mortgagor nor persons claiming under bim can set up 
the defense of ultra vires in an action by the city to 
foreclose the mortgage, since they have enjoyed the 
benefits conferred by it--an extension of the time 
within which to pay the taxes. The rule which denies 
to a party benefited by a contract the right to question 
its validity is founded upon estoppel, and that doc- 
trine has been so frequently applied to defeat the plea 
of ultra vires that there is no occasion now to attempt 
its further discussion, or state the reason for its appli- 
cation. It has been carefully considered in the follow- 
ing cases: Arms Co. v. Barlow, 63. N. Y.62; Raft Co. 
v. Roach, 97 id. 378; Starin v. Edson, 112 id. 206; 
Mayor v. Sonneborn, 113 id. 423; Mayor v. Huntington, 
114 id. 6381; Railroad Co. v. Proctor, 29 Vt. 98; Davis 
v. Railroad Co., 131 Mass. 258—and this case falls 
within the rules there decided. Second Division, 
Oct. 1, 1892. City of Buffulov. Balecom. Opinion by 
Brown, J. 


MURDER — EVIDENCE—ACCOMPLICES—CONFESSIONS. 
—(1) On a trial for murder it was admitted that either 
defendant, or B., a woman. committed the crime. 
They left home together. Defendant testified that 
they started out to gather nuts; that when they 
neared deceased’s house, B. said she was going to such 
house; that he asked the reason, and she said, ** Wait 





till l return; ’’ that on her return she said she “ had 
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murdered the dirty old wretch;’’ that there was no 
blood on B., and he saw her have no weapon. B. tes- 
tified that they started out for the purpose of robbing 
deceased, which had been talked of often; that de- 
fendant left her at afence near deceased’s house to 
wait for him; that on his return he said he had killed 
deceased; that he hid his pistol, the pocketbook, 
money and mask where they were afterward found; 
that there was blood on his shoes and pants. It fur- 
ther appeared that the room in which the murder was 
committed was spattered with blood iu all directions; 
that the murderer, in passing out of the house, left 
bloody marks on the door aud porch. On being ac- 
cused of the murder, defendant denied having pistol, 
and also that he was in the neighborhood of de- 
ceased’s house on the day of the murder, but on the 
trial admitted both, explaining his former denial asap 
attempt to screen B. Held, that comparing the testi- 
mouy ofeach, and considering it in connection with 
the circumstances surrounding the murder, the testi- 
mony of B. must be takenastrue. (2) Though B. is 
regarded as an accomplice, her testimony is strongly 
corroborated in material respects by that of de- 
fendapt, and is strengthened by the falsity of his 
statement when first accused. (35) A witness who tes- 
tifles as to a confession of guilt made to him by de- 
fendant cannot be regarded as an accomplice in the 
commission of the murder from the mere fact that he 
had talked approvingly of robbing deceased, and had 
started once with defendant for that purpose, where 
there is no evidence that he knew of or assisted in the 
expedition on the day of murder. (4) Evidence 
that defendant and B. practiced shooting at a mark 
before the murder iscompetent. Oct. 18, 1892. People 
v. McGuire. Opinion by Finch, J. 


PARTIES — DEFECT OF — SPOLIATION OF PRIVATE 
BURYING GROUND—WHO MAY PROTECT—PLEADING.— 
(1) In an action to restrain one claiming under a deed 
made by plaintiffs’ ancestors as tenants in common 
from destroying a burying ground excepted and re- 
served in such deed to the grantors and their heirs, a 
complaint which alleges that plaintiffs’ father and the 
other grantors in said deed are now deceased, and that 
the right to burial has descended to plaintiffs as heirs 
at law of such grantors, is not demurrable for a defect 
of parties because of an alleged misjoinder of all the 
heirs, as the complaint does not show on its face that 
there were any other heirs. (2) Under adeed by ten- 
ants in common, which recites that a small portion of 
the land has been laid off for burial purposes, and 
which excepts and reserves to the grantors and their 
heirs the right of future interment, and a right of way 
across the granted premises, the heirs of the grantors, 
having succeeded to the latter’s rights, may protect 
the graves and monuments from spoliation by a per- 
son claiming under the deed. It has been decided 
many times, and frequently asserted by text-writers, 
that the heirs of a decedent, at whose grave a monu- 
ment has been erected, or the person who originally 
erected it, can recover damages from one who wrong- 
fully injures or removes it, or by an injunction may 
restrain one who without right threatens to injure or 
remove it; and this, though the title to the ground 
wherein the grave is be not in the plaintiff, but in an- 
other. Frances v. Dey, Cro. Jac. 366; Corven v. Pym, 
12 Coke, 105; Spooner v. Brewster, 10 Moore, 494; 3 
Bing. 136; 2 Car. & P. 34; In re Brick Presbyterian 
Church, 3 Edw. Ch. 155-168; Matthews v. Jeffrey, 6 Q. 
B. Div. 290; Pierce v. Proprietors of Swan Point Cem- 
etery, 10 R. I. 227; Beatty v. Kurtz, 2 Pet. 566; Sny- 
der v. Snyder, 60 How. Pr. 368; 1 Rolle Abr. 625; 4 


Bac. Abr., tit. ‘‘ Heirand Ancestor,” 163; 2 Com. Dig., 
tit. “‘ Cemetery,” 305; 1Co. Litt. 18); 3 Co. Just. 202 
et seq.; 2 Bl. Com. 428; 2 Steph. Com. (8th ed.) 220; 1 








Wwus. Ex’rs (7th Am. ed.), 792; Ferard Fixt. 202. But 
this rule of law is not quite applicable to this case as 
stated in the complaint, for it Is not alleged that the 
plaintiffs are the heirs of any of the persons whose 
graves or monuments have been destroyed, nor is it 
averred that they are heirs of any of the persons bur- 
ied in that yard. The word “ ancestor” is an ambigu- 
ous one, broad enough to include, but not necessarily 
including, parents, grandparents and all persons in the 
ascending line, as far as relationship can be traced. 
“ Descendant” isan antonym of “ ancestor,’’ but is 
not asynonym of “heir.’’ It is plain that the allega- 
tion that the ancestors of the plaintiffs are buried in 
this yard is not equivalent to an allegation that the 
plaintiffs’ parents were there buried, or that the plain- 
tiffs are the heirs of the persons there buried. Noone 
is the heir of all of his ancestors. ‘The rights of the 
heirs of the grantors to protect the graves and monu- 
ments in the grounds reserved are not to be solely as- 
certained and limited by the rules defining the rights 
of heirs of persons buried in churchyards and incor- 
porated cemeteries, but must be ascertained from the 
words of the clause in the deed, aided by the general 
rules relating to burial places. The right of the tenants 
in common and of their heirs is called in the grant an 
“exception” and a “ reservation,’ the scrivener not 
seeming to have understood that the words as used are 
inconsistent. By an exception some portion of the 
subject of the grant is excluded from the conveyance, 
and the title to the part so excepted remains in the 
grantor by virtue of his original title. A reservation 
creates a new right out of the subject of the grant, and 
is originated by the conveyance. Stockwell v. Couil- 
lard, 129 Mass. 231; Langdon v. Mayor, 6 Abb. N. C. 
314; 1 Washb. Real Prop. (4th ed.) 432; 1 Dart Vend. 
& P. (6th ed.) 612. It is recited that ground had been 
laid off for interments, and a right of way to and from 
this ground, with the right to bury therein, is ‘‘ex- 
cepted’’ and “reserved” to the grantors and their 
heirs forever. The rightto bury carries with it the 
right to do so according to the usual custom in the 
neighborhood, and would undoubtedly carry with it 
the right of making mounds over and erecting stones 
aud monuments at the graves. The right to make such 
erections would carry with it the right to protect them 
from spoliation. The language assumes the existence 
ofa burial ground, and the grantors had the right to 
protect the graves and monuments which existed at 
the date of the grant, or which were made during 
their lives; and their heirs, having succeeded to their 
rights, may protect the graves and monuments now 
existing. (3) In an action to restrain such spoliation 
and for damages, an allegation in the complaint that 
plaintiffs’ father and all the other grantors are now de- 
ceased, and that the rights reserved in such deed have 
descended to plaintiffs as heirs at law, is a sufficient 
allegation of title in plaintiffs, without alleging that 
such grantors died intestate, as that is presumed. (4) 
The children of one of the grantors in the deed, who 
have succeeded to their father’s rights, may maintain 
an action to restrain such spoliation, without alleging 
that they have succeeded to the interests of the other 
grantors, but they cannot recover damages for injuries 
already committed, unless it appears at the trial that 
they are also the heirs of such other grantors. Second 
Division, Oct. 1, 1892. Mitchell v. Thorn. Opinion by 
Follett, C. J. 10 N. Y. Supp. 682, affirmed. 


PARTY-WALL — COVENANTS RUNNING WITH THE 
LAND—EVIDENCE OF AGREEMENT — EQUITABLE RE- 
LieF.—(1) In an action to restrain defendant from us- 
ing a party-wall except on payment of balf its costs, 
“and for such other and further relief ’’ as may seem 
just, it appearing that relief by way of injunction was 
not proper, but that plaintiff was entitled to such 
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amount and that defendant’s premises were charged 
therewith, it was proper to decree that, unless payment 
be made, the premises should be sold therefor. (2) Inan 
action on an agreement providing for the erection by 
either of two adjoining lot-owners, or their successors, 
at his own expense, of a party-wall, the center line of 
which should coincide with the dividing line of the 
lots, one-half the expense to be repaid by the other 
whenever he should use the wall, the instrument pro- 
duced by plaintiff, though reciting its execution by 
both parties, was executed by only one, defendant’s 
predecessor in title. Held, that notwithstanding this, 
the fact that the wall called for was erected by plain- 
tiff's predecessor, and was acquiesced in, and that in 
the chain of defendant’s title the conveyances were 
made subject to the agreement, was sufficient proof of 
the making of theagreement. (5) Defendant’s grantor 
having taken subject to the agreement, and com- 
meuced to erect a house, using the party-wall therefor, 
defendant was bound by the agreement, though his 
deed made no reference to it. (4) Wherea party-wall 
agreement expressly provides that the covenants 
thereof shall run with the land, it will be construed as 
running with and charging the land, the effect of the 
covenants being to grant or create an interest in the 
premises. Oct. 4, 1892. Mott v. Oppenheimer. Opin- 
ion by Gray, J. 


PLEADING — SET-OFF —CLAIM NOT DUE— INSOLY- 
ENCY.—A person holding a claim against one who has 
assigned for the benefit of his creditors cannot offset 
it against a demand of the insolvent estate on him, 
unless such claim was due at the time of the assign- 
ment. Rothschild v. Mack, 42 Hun, 72, disapproved; 
Myers v. Davis, 22 N. Y. 489, fullowed. The right of 
set-off must attach at the time of the making of the 
assigument. It cannot arise afterward for the reason 
that the claim in favor of the estate has passed to the 
assignee, and to all a set-off would be to the prejudice 
of other creditors. I think the principle to which we 
should adhere is this: When a party asks to have set 
off against a demand upon him, held by an assignee 
for the benefit of creditors, a claim against the insolv- 
ent estate, it will be allowed, provided his wasa claim 
upon the estate, due when the assigument was made, 
upon the ground that by reason of the existence of 
cross demands at the time of the assignment, which 
were due (or might have been due at the creditor’s 
election), an equitable adjustment by set-off is made 
without interfering with the equities of others. But, 
after the estate has passed to an assignee, upon a trust 
to hold for and to distribute among creditors, the for- 
mer and natural equity disappears in superior equities 
vesting in the general body of creditors. They are 
then interested in having equality of distribution, and 
if a creditor, who, when the assignment was made, 
had no right to any offset, may be allowed it afterward, 
he gains a preference. By the intervention of the 
rights of third persous under the assignment the equi- 
ties change with the change in the situation of the 
original parties, tothe misfortune of the creditor hold- 
ing the demand against the insolvent estate, but nev- 
ertheless in accordance with equitable principles, as I 
deduce them from the decisions. Oct. 4, 1892. Fera 
v. Wickham. Opinion by Gray, J. 


RAILROAD—TAXES—APPLICATION TO TOWNSHIP AID 
BONDS—COUNTY TREASURER’S DUTY.—Laws of 1869, 
chapter 907, as amended by Laws of 1871, chapter 283, 
provides that all taxes, except school and road taxes, 
collected in any town on the assessed valuation of any 
railroad for which the town has issued bonds, shall be 
paid over to the county treasurer, to be used by him 
in purchasing such bonds, or to be held by him as a 
sinking fund for their ultimate payment; and anv tax 
payer is authorized to institute proceedings before the 





county judge to enforce the law against a treasurer 
who unreasonably refuses to obey it. Held, that it is 
no defense to such a proceeding instituted by a tax 
payer, who has done nothing to waive the right con- 
ferred on him by statute, that the taxes had been paid 
over by the treasurer to the town officers, to be applied 
to other purposes than those specified in the act, as 
such taxes in the treasurer’s hands are a trust fund on 
which the law has impressed a distinct purpose, and 
any action that diverts it from that purpose is illegal. 
10 N. Y. Supp. 457, modified. (2) In such proceedings 
a county treasurer who has, without legal excuse, re- 
fused to apply such railroad taxes to the payment of 
the town bonds, is chargeable with interest on the 
fund. Second Division, Oct. 1, 1892. Clark v. Sheldon. 
Opinion by Brown, J. 


TAXATION—REMEDIES—CERTIORARI—DELIVERY OF 
ASSESSM ENT-ROLL—CORRECTION—APPEARANCE BY AT- 
TORNEY.—(1) An order of the General Term, refusing 
awrit of certiorari, demanded under Laws of 1880, 
chapter 269, regulating the review of tax assessments, 
and not merely under the pre-existing general pro- 
visions of the Code, which made the granting or re- 
fusal of such a writ discretionary, is appealable. Peo- 
ple v. McCarthy, 102 N. Y. 630, distinguished. (2) 
Under Laws of 1880, chapter 269, requiring tax asses- 
sors, after final completion of their roll, to deliver 
same to the city clerk, with public notice of such com- 
pletion, there to remain for public inspection, and pro- 
viding that certiorari may issue within fifteen days, 
which time however shall not begin until after said no- 
tice, the writ may issue as well after the assessors have 
parted with all control over the assessment by deliv- 
ery to the clerk as before; nor is the right thereto af- 
fected by any thing the council or assessors may do in 
the way of confirming the assessment, or failing to give 
such notice, but in the latter case the time for suing 
the writ is unlimited. (3) Appearance by attorney, 
instead of in person, before the assessors on review 
day, even if insufficient under Laws of 1880, chapter 
269, cannot be urged as reason for refusing certiorari 
under said act to review the determination of the as- 
sessors, where no dispute existed as to the taxable 
property of such party, or any other fact peculiarly 
within his personal knowledge, but only as to the ine- 
quality of the assessment, and no request was made 
for his appearance. 19 N. Y. Supp. 142, reversed. (4) 
A petition for review on certiorari of a tax assessment 
alleging that all other assessments on the roll had been 
made at a lower proportionate valuation than relator’s 
assessment; that his assessment was wholly out of 
proportion to the basis of valuation adopted in the 
others, and bore no relation to the general method em- 
ployed in arriving at such others; and demanding re- 
lief, not merely on account of single instances of lower 
assessment, but because of lower general assessments— 
is sufficient under Laws of 1880, chapter 269, requiring 
only that the assessment shall have been at a higher 
proportionate valuation than other property. Oct. 4, 








1892. In re Corwin. Opinion by Maynard, J. 
we : 
ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


FJECTMENT—MESNE PROFITS—MEASURE OF.—Where 
the tax title under which land was possessed fora num- 
ber of years is declared void, the true owner may re- 
cover from the holder thereof the reasonable value of 
the use of the land during such possession, rather than 
the amount actually received by him from the land. 
The contention against it is based largely, if not en- 
tirely, upon a prevailing rule as to mortgagees in pos- 
session of real property. Such a rule as to mortgagees 
obtained when, by the terms, the mortgagee was enti- 
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tled to the possession, or when under the common law 
the title passed to the mortgagee, in either of which 
cases he held subject to the right of the mortgagor to 
redeem, and under sucha situation it was the rule that 
“a mortgagee in possession, whether in person, by 
trustee, receiver or by a tenant, is in equity account- 
able for the rents and profits of the estate, and is bound 
to apply them in reduction of the mortgage debt. 
* * * Therefore upon aredemption of the mortgaged 
premises by any one interested in them, he is obliged 
to state an account of his receipts from the mortgaged 
property, and he is entitled to allowances for all proper 
disbursements made by him in respect of the prem- 
ises.”” Jones Mortg., § 1114. In the same section it is 
further said: ‘ This liability of the mortgagee to ac- 
count arises only when the mortgagee’s entry and pos- 
session are in recognition of the mortgage. If he en- 
ters as a trespasser, or as the tenant of the mortgagor, 
whatever his liabilities may be they are not to be en- 
forced in equity under a bill for an account and for 
redemption.’’ The next section, after discoursing 
upon the equitable right of the mortgagor to redeem 
from such a mortgagee in possession, says: ‘The 
mortgagee in possession takes the rents and profits iu 
the quasi character of trustee or bailiff of the mort- 
gagor."” To constitute a ‘‘ mortgagee in possession, for 
the application of the rule contended for, the posses- 
sion must be with the assent of the mortgagor, or one 
having the right of possession.” The question of a 
‘mortgagee in possession ” is well discussed in Rog- 
ers v. Benton (Minn.), 388 N. W. Rep. 765. It was this 
peculiar relationship that gave rise to and sustained 
the rule as to accounting for actual receipts rather than 
for a reasonable value, and we doubt if there is any 
authoritative support for the rule under other circum- 
stances, even in cases of possession by mortgagees. 
Unguarded statements may have crept into opinions, 
where a necessity for precision in statement was not 
apparent or necessary, from which a broader rule 
might be claimed. But were it the rule in all cases of 
possession by mortgagees that their liabilities were 
only for actual receipts, it would possess no merits to 
justify its extension to the facts in this case. In this 
case the defendant, although he acted in good faith, 
wrongfully took possession of the land of the plaintiff, 
and occupied it against the plaintiff's will. By dili- 
gence he was only able to obtain as rent $100, when the 
reasonable rental was much more. Defendant lived 
at a distance from the land, and could not occupy it 
himself. But for this interference the plaintiff could, 
we may assume, have used the land for what it was 
reasonably worth. Who, upon a sound principle of 
natural justice, should suffer this loss? We think the 
person who occasioned it. Towa Sup. Ct., Oct. 17, 
1892. Bradley v. Brown. Opinion by Granger, J. 


EMINENT DOMAIN — RAILROAD — DAMAGES — SUIT- 
ABLENESS OF LAND FOR ADDITION TO cITy.— Where 
arailroad company has appropriated land, the land 
situated neara city used as a farm but suitable for sub- 
division into lots, blocks, ete., and for an addition to 
the city, such facts may be taken into consideration in 
determining the market value of the land and the 
amount of its depreciation in value by reason of the 
taking and appropriation of a part thereof by the rail- 
road company for railroad purposes. Questions like 
the present have already received some consideration, 
not only from this court, but also from various other 
courts. In Cohen v. Railroad Co., 34 Kans. 164, the 
following language isused: ‘He [the land-owner] is 
entitled to recover the exact market value of the land 
upon which the grade is constructed, for whatever 
purpose such land might or could be used.” In Com- 


missioners v. Labore, 37 Kans. 484, 485, the following 
**Land is never valued solely be- 


language is used: 





cause of its inherent qualities, or merely for what is in 
it or upon it. Its value depends as well upon many ex- 
trinsic circumstances. Vacant and unimproved land 
near some one of our large cities, which ounce mighthave 
been purchased for less than $5 per acre, might now in 
many cases be sold for more than $1,900 per acre. In 
such cases it is not any thing in the land itself, or upon 
it, which has brought about this great increase in the 
value, but the increase has been brought about solely 
by extraneous circumstances, and yet if the land were 
taken from the owner for public purposes, he would 
be entitled to recover from the public the full amount 
of its enhanced value. Orif a part only were taken, 
and a part left, then he would be entitled to recover, 
not only for the part taken, but also for the entire de- 
preciation of this enhanced value of the part left.” 
Railroad Co. v. Ehret, 41 Kans. 23; Railway Co. v, 
Barnes, 44 Mich. 223; Railway Co. v. Splitlog, 45 Kans. 
72; Railroad Co. v. Willits, id. 114,115. In Railway 
Co. v. Warren, 6 Mont. 275, 284, the following language 
is used: ‘* Respondent was allowed to prove the value 
of the land for town lot purposes. He had the right 
to do so whether he had built upon it or not. As we 
have seen, the question is not to what use the land had 
been put. The owner hasa right to obtain the market 
value of the land, based upon its availability for the 
most valuable purposes for which it can be used, 
whether or not he so used it.”” The court cites anum- 
ber of cuses, and among them Boom Co. v. Patterson, 
98 U.S. 403, 404, et seg. In Railway Co. v. Longworth, 
30 Ohio St. 108, 111, the following language is used: 
“In offering testimony on this issue the owner was 
not limited to any pre-existing use of the land. If it 
was of little value as a farm, or for common uses, and 
was of great value as mineral land or as a town site, 
that fact might be shown, though it had never been so 
used.”” In Hooker v. Railroad Co., 62 Vt. 47-49, the 
following language is used: ‘‘ The rule is well estab- 
lished that when a railroad corporation takes a por- 
tion of a parcel of land, under the right of eminent 
domain, for the construction of its railroad, it must 
pay the owner such a sum in money as will fairly com- 
pensate him for the damage he sustains. This sum is 
not to be determined by whether the owner, at the 
time of the taking, is using the parcel of land profit- 
ably or unprofitably, or not using it at all. His pres- 
ent use may not be the best use to which the parcel 
can be put, nor is he bound to continue such use, or 
part with a part thereof, valuing the whole by such 
use alone. He is entitled to receive such a sum as will 
fully compensate him for the lessened market value of 
the premises occasioned by such taking. Its market 
value depends not wholly upon the use to which the 
owner is putting it, but upon the use or uses for which 
it is available at the time it was taken. If it is avail- 
able for a marble or granite quarry, acoal or a gold 
mine, or for building lots, rather than pasturage, al- 
though not used for any of these purposes, or left un- 
used by the owner, the use to which it may be put 
profitably must of necessity enter into consideration in 
determining the market value of the premises.”’ In 
Washburn v. Railroad Co., 59 Wis. 364, 378, the follow- 
ing language is used: ‘In the Washburn Case the 
learned Circuit judge instructed the jury,in substance, 
that if the present value of the lands taken was en- 
hanced by reason of the adaptability thereof tu sume 
use to which they might be put in the future—as, for 
example, if land used only for farming purposes was so 
situated that it might be platted into city lots—and if 
its present value was thereby increased, such increased 
value was the proper basis for the assessment. We 
think this is a correct rule.” In Commissioners v. 
Dunlevy, 91 Ill. 49, 57, the following language is used: 
“The fourth error relied upon we do not regard as 
well taken. If the property had a market value if sub- 
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divided into lots or blocks, we perceive no reason why 
such value might not be proven. The owners were en- 
titled to receive just compensation for the property to 
be taken, and in determining this compensation the 
jury had the right to take into consideration each ele. 
ment that might enter into the true market value of 
the property. If the property, when subdivided into 
lots or blocks, was of greater value than it would be 
without such subdivision, it was proper to prove that 
fact. The real question was what the property was 
actually worth for any and all purposes for which it 
might be used. If the property was mostly covered 
with water,and could not be made available as lot 
property, the petitioners could easily establish that 
fact. Besides the jury were not likely to be misled by 
the character of evidence complained of, because they, 
under the statute, examined the property, and could 
see and determine for themselves whether the property 
was valuable when divided into lots and blocks.”’ In 
Sherman v. Railway Co., 30 Minn. 227, 229, the follow- 
ing language is used: ‘*‘The evidence shows that the 
eighty-acre tract in controversy, though at the time 
occupied as a farm, was situated in tbe vicinity of the 
city of St. Paul, and near certain public institutions. 
It appeared, on the cross-examination of the witnesses, 
that in forming their estimate of the market value of 
the land they had considered its adaptability for sub- 
urban residences. If such fact affected its market 
value at the time in question, it would properly enter 
into the consideration of the witnesses, and the jury 
also, in estimating such value.’’ Seealso Railroad Co. v. 
Cleary (Penn.Sup.), 17 Atl. Rep. 468, 470; Railway Co. v. 
Ryan, 37 Minn. 38. Kans. Sup.Ct., Oct. 8, 1892. Chicago, 
K. & N. Ry. Co. v. Davidson. Opinion by Valentine, J. 


NEGLIGENCE—RAILROAD— FRIGHTENING HORSE AT 
STATION—FAILURE TO SIGNAL.—Plaintiff was lawfully 
on defendant’s depot grounds, unloading corn intoa 
crib which was near two highway crossings, when de- 
fendant’s engine passed without signal, and frightened 
plaintiff's team, causing them to run away and injure 
plaintiff. Held, under the acts of the twentieth Gen- 
eral Assembly of Lowa, chapter 104, providing that no 
railroad engine shall approach a highway crossing with- 
out giving a signal, and making the neglect to give 
such signal a misdemeanor, that defendant was liable, 
though plaintiff was not attempting to use such cross- 
ing. In the case of Wakefield v. Railway Co., 37 Vt. 
330, the plaintif had driven his team over a highway 
crossing and along a public road, about thirty-five rods 
south on the highway, parallel with the railroad, when 
a train going north frightened his horses. The negli- 
gence charged was that the crossing signal was not 
given. The question was whether, after having passed 
the crossing, a duty was due to him to give the signals. 
The court held that the purpose of the law is to secure 
as much safety as could be done by notice of the ap- 
proach of an engine against accidents by reason of 
such crossings. Butthe court said: ‘* While suchac- 
cidents are in the main likely to happen to persons 
approaching and about passing such crossings, yet they 
are not confined to such persons, and we think it 
would be an unwarrantable restriction of this provis- 
ion of the statute to hold that the duty thereby im- 
posed has reference only to persons approaching or in 
the act of passing the crossing. In our judgment that 
duty exists in reference to all persons who, being law- 
fully on or in the vicinity of the crossing, may be sub- 
jected to accident and injury by the passing of engines 
at that place.” In Railroad v. Williams, 70 Ga. 723, the 
case and questions decided are well and tersely stated 
in a head-note as follows: ‘* Where a person injured 
by a railroad train was walking on the track without 
the permission of the company, and had passed be- 
yond the crossing of a public road about two hundred 
yards, when he was injured by a train coming up be- 











hind him, a non-compliance on the part of the com- 
pany with the law in regard to the duty of railroad 
companies in respect to the erection of blow-posts and 
the blowing and continuing to blow the whistle, and 
the checking and continuing to check the speed in run- 
ning, may go to the jury as a circumstance showing 
negligence.” This case was approved in Railroad Co. 
v. Raiford (Ga.), 9S. E. Rep. 169. In Ransom v. Rail- 
road Co. (Wis.), 22 N. W. Rep. 149, it was held thata 
statute similar to that in force in this State was de- 
signed to guard against danger of injury from the 
frightening of teams travelling upon the highway or 
crossing, as wellas the danger of actual collision at the 
crossing, and a railroad company is therefore liable 
for injuries caused by a failure to comply with that 
statute to persons travelling upon a highway parallel 
to the railroad and not intending to cross the track. 
These cases are in accord with the reasoning and re- 
sult reached in the foregoing opinion. Indeed they 
go further in their requirements as to the duty of the 
company to give the signals than it is necessary to go 
in the case at bar. In Williams’ Case the plaintiff was 
in no manner connected with the railroad company, 
and his position had no relation to the crossing, or to 
travel on a parallel roud. He was walking on the rail- 
road track without the permission or invitation of the 
railroad company. In the other cases the parties were 
not approaching a crossing, nor intending to cross, but 
were travelling lines of road parallel with the railroad. 
In the case at bar the plaintiff was upon the depot 
grounds,where it was actually necessary that he should 
be, to unload his corn, that the defendant might con- 
veniently receive it and ship it to market. In Cahill 
v. Railway Co. (Ct. App. Ky.), 18 S. W. Rep. 2, it was 
held that persons lawfully using a private crossing are 
entitled to the benefit of signals which they know it is 
the duty and custom of the railroad to give at public 
crossings, and for failure to give such signals negli- 
gence as to such persons will be imputed to the rail- 
road company. It is tobe said that there is no statute 
in force in the State of Kentucky requiring signals to 
be given, but it is held by the courts of that State that 
a failure to give such signal of the approach of a rail- 
road train as would be sufficient to apprise persons at 
or near a public crossing of its approach is regarded as 
negligence. And in the recent case of Sanborn v. 
Railway Co. (Sup. Ct. Mich.), 52 N. W. Rep. 153, it was 
held by a majority of the court that the provisions of 
a statute requiring a highway signal to be given inures 
to the benefit not only of persons on the highway, but 
to one injured by reason of failure to give the signal 
while lawfully using a private crossing at a distance 
from the highway. It appears to us that the Jast two 
cited cases are more nearly in principle like the case 
at bar than those cited in the foregoing opinion. In 
the case at bar the plaintiff was on the depot grounds, 
unloading his corn, by the permission and invitation 
of the defendant, and in the cited cases the parties in- 
jured were lawfully upon the private crossings, and 
each had a right to suppose that the defendant’s em- 
ployees would obey the law of the State requiring sig- 
nals at public crossings. It isconceded in the forego- 
ing opinion that cases cited by counsel for the defend- 
ant are, in effect, in conflict with our conclusions. 
These cases are again called to our attention in the pe- 
tition for rehearing. The firs. case presented in the 
petition is O’ Donnell v. Railway Co., 6 R. I. 211, where 
a party walking on arailroad track a short distance 
from a highway crossing wasrun overand injured, and 
brought suit against the company, alleging a failure to 
ring the bell, as required by statute, as negligence. It 
was held that he could not recover, because the statute 
was not for the benefit of persons in the situation of 
the plaintiff, the statute not having been enacted for 
his benefit. Railroad Co. v. Feathers, 10 Lea, 103, is a 


case where the plaintiff and his wife, travelling on 
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horseback, had passed over the crossing and travelled 
east on a road parallel with the railroad for a quarter 
to balf a mile from the crossing, when a train ap- 
proached from the west and frightened the wife’s 
horse, which threw her and killed her. 1t was held 
that the company was not liable for failure to give a 
crossing signal. The reason of the decision is that the 
statute does not apply, because the plaintiff and his 
wife were riding parallel to the railroad, with no pur- 
pose tocross it. Harty v. Railroad Co., 42 N. Y. 468, 
was another case wherea party was injured while walk- 
ing on the railroad track at a point two hundred feet 
from a road crossing. It was held that the railroad 
company owed him no duty, under the law, to ring the 
bell or sound the whistle. Bell v. Railroad Co., 72 Mo. 
50, was another case where a boy was standing on a 
railroad track forty to sixty feet from a street or road 
crossing, and was run over and killed. It was held 
that a statute requiring a bell to be rung ata public 
crossing was for the benefit of persons at the road cross- 
ing, or approaching it, and not for one forty or sixty 
feet away from it, and on the railroad track. In Wil- 
liams v. Railroad Co. (Ill. Sup.), 26 N. E. Rep. 661, it 
was held that a statute requiring crossing siguals to be 
given had no application toa case where the plaintitf 
was plowing ona farm near the railroad right of way. 
Other cases are cited which hold that a statutory pro- 
vision requiring signals upon the approach to a public 
crossing are for the benefit of travellers upon public 
highways, and not for others. ‘The only cases cited by 
counsel for appellee in which it is held that the duty to 
giveacrossing signal has no application to persons 
having substantially the same relations to the railroad 
company asthe plaintiff in this case are Railroad Co. 
v. Depew, 40 Ohio St. 121, and Pike v. Railroad Co., 39 
Fed. Rep. 754. In the first-named case the plaintiff 
was injured while walking on the railroad track from 
the station to a car-load of his goods, which he was 
about to send over the road, and in the last-named case 
the plaintiff was a watchman on a railroad bridge, and 
he alleged that by reason of a failure to give acrossing 
signal at a public highway half a mile from the bridge 
he was caught on the bridge and injured. It is not to 
be denied that there is a conflict of authorities upon 
the question, but it will be seen, by an examination of 
all the cases, that in most of them which hold thata 
failure to give the signal is not negligence the plaintiff 
bore no relation to the company whatever. He was 
either upon the railroad track without permission, or 
engaged in no duty to the railroad company, but was 
in a place of danger of his own choice, and for his own 
convenience or pleasure. Another was plowing in a 
field. We do not hold that a railroad company may 
incur liability for damuges occasioned by the frighten- 
ing of teams engaged in all kinds of service and em- 
ployment near the railroad track because no signal is 
given at public crossings, by reason of which team- 
sters fail to secure their teams when the cars approach, 
and it is not necessary in this case to hold that it is 
negligence to fail to give the signals to travellers upon 
highways running parallel with the railroad. We de- 
sire to limit the general statements of the foregoing 
opinion to the particular facts of this case, and our 
holding is that the relation between the defendant and 
the plaintiff was such that the plaintiff had the right to 
rely on the defendant obeying the law in reference to 
giving the signal. Any other disposition of the case 
would be a license to locomotive engineers to approach 
stations, where there are always road and street cross- 
ings, without warning by signals, no matter what in- 
jury might result from frightening teams lawfully 
upon the station grounds, with persons in charge trans- 
acting business with the railroad company. Towa Sup. 
Ct., Oct. 14, 1892. Lonergan vy. Jilinois Cent. R. Co. 
Opinion by Rothrock, J. 





SCHOOLS—BOOKS—TEACHER OF FREE SCHOOL—MAN- 
DAMUs.—The occupation of a teacher of a free school 
in this State is not a public office, but an employment, 
and such teacher cannot be compelled by mandamus 
on the petition of a publisher to use such publisher's 
books in teaching, although their use may be pre- 
scribed by section 58, chapter 103, Laws of 1891. Ad- 
mitting the law to be constitutional, and that the 
owners of Hyde’s Language Lessons have complied 
with its provisions on their part, it is quite obvious 
they have some rights in the premises, and where 
there is aright there ought to be a remedy. In the 
present case however the question is whether they 
have chosen the proper remedy, and whether they 
have proceeded against the proper person. The law 
expressly declares ‘tit shall be the duty of the 
county superintendents to enforce by all proper means 
the use of the text-books which may be prescribed as 
herein provided.” Code 1891, chap. 45, § 58, p. 391. 
Now the superintendent is an officer of the State, and 
the duty to enforce the use of the prescribed text- 
books is devolved distinetly and directly upon him. 
The teacher, on the other hand, whatever may be the 
case in other States, is not in this State a public offi- 
cer, but isan employee, and his position not a public 
office, butan employment. The teacher is responsi- 
ble, not to the public, nor to the patrons of the school, 
but to the proper school officers, the trustees, board of 
education, county superintendent and State superin- 
tendent of free schools. According to the provisions 
of the Code, by the fifty-fifth section of chapter 45 the 
county superintendent shall at all times conform to the 
instructions of the State superintendent as to all mat- 
ters within the jurisdiction of the latter. Further- 
more, by section 54 of the same act, it is made the duty 
of the county superintendent to visit each school 
within his county at least once iu each school year, to 
note the course and method of instruction, and the 
branches taught, and give such directions in the art of 
teaching and the method thereof in each school as to 
him shall seem necessary or expedient, etc. He shall 
furthermore acquaint himself as far as practicable with 
the character and condition of each school, noting any 
deficiencies that may exist either in the government 
of the school, the classification of its scholars, or the 
method of instruction employed in the several 
branches, and shall make such suggestionsin private to 
the teachers, orally or by writing, as to him shall appear 
to be necessary, etc. Moreover, as we have seen, the 
act prescribing the text-books makes it the direct and 
positive duty of the county superintendents to see that 
the teachers use them. What we decide is that the 
teacher in this State is not a public officer, but is an 
employee, subordinate in position and authority to 
the county superintendent, and that the Circuit Court 
properly refused to sustain the petition fora mandamus 
to compel such teacher to use a particular text-book, 
the use of which was prescribed by statute. The true 
remedy, if any, is against the county superintendent of 
schools. InState v. Buchanan, 24 W. Va. 362, it was 
decided, in effect, that an assessor was bound to obey 
the instructions of his superior officer in regard to 
what kind of property was liable to assessment and 
taxation, and that the auditor had the right to use the 
name of the State to compel his subordinate to obey 
instructions by the writ of mandamus. In the present 
case it appears, inferentially at least, that the county 
superintendent has refused to instruct the teacher to 
use the text-books in question, or perhaps has 1n- 
structed otherwise. In such event it would be the duty 
of the teacher to obey the county superintendent, no 
matter what her own private judgment might dictate 
as to the true construction of the law. W. Va. Sup. 
Ct. App., Oct. 6, 1892. Heath v. Johnson. Opinion by 
Lucas, P. 
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CURRENT TOPICS. 

MAN learns a good deal in life by keeping his 
l mouth shut and his ears open. An excellent 
place for this practice is the barber’s shop. We 
have picked up some good ideas in barbers’ shops; 
not from the monologue of the artists, but from the 
dialogue of their customers. The other day, in a 
barber shop at Ithaca, we acquired some valuable 
We may set down the dialogue as 
between A, and B. A.—‘‘T say, B., did you see 
what Prof. Collin said in his letter to the paper the 
other day, about confidence in the judiciary ?” 
B.— “* No, what was it?” A.— ‘* Why it seems the 
Unitarian minister had said that a law professor at 
Cornell had said that a certain law-writer said that 
the Pennsylvania Railroad Company ran the Penn- 
sylvania Supreme Court just as it runs its own 
trains. And Prof. Collin wrote that ‘public confi- 
dence in the judiciary is the greatest safeguard of our 


information. 


institutions.’ Now how am I going to have confi- 
dence in the judiciary, when just before election I 
see a lot of Democrats going over to to get a 
Democratic judge to strike off the names of Repub- 
lican voters from the registry, and the next day I 
see the Republicans going up to — to get a Re- 
publican judge to put them on again?” L.— 
‘*Well, if you can’t have confidence you must 
have faith.’ This inculeation seems to embody a 
rather fine distinction, and we should move to sub- 
stitute ‘‘hope” for ‘‘ faith.” It seemed incredible 
that any law-book writer could ever have published 
the matter attributed, but on inquiry we were as- 
sured that the charge is substantially contained in a 
foot-note in a certain legal treatise by a very well 
approved writer, in respect to corporations. We 
hasten to assure our readers that it is not the Great 
Corporation Killer of St. Louis who makes this ac- 
cusation. We must believe it ill-founded and in- 
temperate. In regard to Mr. A. we may say that 
while there have been many — let us call them coin- 
cidences — which prima facie may seem to warrant 
his lack of confidence, yet on the other hand, the 
history of the recent litigations in several States 
concerning legislative apportionments shows a grati- 
fying abolition of party lines in the ultimate courts. 
It may be that judges are influenced insensibly by 
party favoritism in many instances. That aspect 
has always attached to the Federal Supreme Court 
as well as to single judges of inferior courts. Yet 
we see no warrant for accusing a magistrate of dis- 
honesty for that reason. He may honestly believe 
that the contentions of the lawyers of his party are 
the sounder. His honest mind may unconsciously 








be warped by party habit, but that is very different 
from dishonest holding against his real opinion and 
This is simply a regretable idiosyncracy of 


Vox. 46 — No. 25, 


belief. 











the human mind. ‘*The wish is father to the 
thought,” to be sure, but it never can be otherwise 
until we can contrive to have men born with the at- 
tributes of divinity. Let us not hastily jump at the 
conclusion that a judge is dishonest because he holds 
that the legal claims of his party are right. This 
would be precisely as unfounded and unjust as to 
conclude that he must be honest merely because he 
holds the other way. It is not difficult, and is much 
better, to believe that our judges do as nearly right 
as they know how, and this is all that it is reasona- 
ble to ask of them. There have been builders who 
‘*builded better than they knew,” but there never 
was a judge who decided better than he knew. 


We publish from the Buffalo Zvpress an interview 
with Tracy C. Becker, chairman of the executive 
committee of the State Bar Association, giving de- 
tails as to the annual meeting. We are able to add 
that Judge Brewer’s subject will be ‘‘ Permanence 
of Tenure of Judicial Office, and Its Relations to the 
Perils of Popular Government.” Judge Parker will 
discuss ‘‘A Phase of Law Reform.” The selection 
of speakers is a most admirable one; and, again, 
their selection of topics seems to be all that can be 
desired ; together with the discussions and papers on 
the judiciary article of the Constitution, and a paper 
by Prof. C. A. Collin, which forms part of the pro- 
gramme, the meeting should be a very interesting 
one, and ought to be much more largely attended 
than has been in the past. 


a novel figure of speech in a recent paragraph about 
Judge Hutchinson, who received the highest vote 
at the late election. ‘* He rode in on the crest of the 
tidal wave,” says the Vers, and ‘*this is an indorse- 
ment of which Judge Hutchinson may well feel 
proud.” The position of indorsing a tidal wave, 
although radically correct, is quite novel and well 
calculated to distinguish the bare-back rider. 


It is gratifying to learn that the lawyers of Mon- 
roe county are about to array themselves in a Bar 
Association. ‘*The objects of such association,” 
say the articles, ‘‘ are to cultivate the science of ju- 
risprudence, to promote reform in the law, to facili- 
tate the administration of justice, to elevate the 
standard of integrity, honor and courtesy in the 
legal profession and to cherish the spirit of brother- 
hood among the members thereof.” The incorpo- 
rators are William F, Cogswell, Theodore Bacon, 
Thomas Raines, M. W. Cooke, Charles M. Wil- 
liams, John D, Lynn, George F. Yeoman, John F, 
Kinney, Henry G. Danforth, Arthur E. Sutherland, 
Nathaniel Foote, Walter S. Hubbell, Fred. W. 
Smith, F. J. Smythe, George A. Benton, George A. 
Carnahan, Elbridge L. Adams, James 8. Havens, 
Eugene Van Voorhis, Joseph S. Hunn, John B, M. 
Stephens, James M. E. O’Grady, John Desmond, 
Porter M. French, William B. Hale, Albert H. Har- 
ris. The trustees for the first year are: George F. 
Yeoman, Charles M. Williams, Albert H. Harris, 
Arthur E. Sutherland, Porter M. French, Elbridge 
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L. Adams, Nathaniel Foote, Henry G. Danforth, | tinction in law between the gift of an engagement- 


Joseph S. Hunn, Thomas Raines, Eugene Van 
Voorhis. 
pected that the infant association will soon cut its 
teeth and justify its being. 

It is also gratifying to see that the Rev. Dr. 
Parkhurst has put on his war-paint for the winter 
campaign. He seems to have remarkably practical 
ideas, for a clergyman, and there is nothing vision- 
ary about his plan of operations, which, we learn 
from the Zadependent, is as follows: 

“Dr. Parkhurst seems determined to carry on the 
war for good government in this city, which was begun 
by Dr. Crosby, his predecessor, as president of the So- 
ciety for the Prevention of Crime. What he now 
doing is to organize, under another name, that of the 
City Vierilance League, a thorough investigation into 
the condition of government in this city. The plan is a 
complete and thorough one, and only lacks accom- 
plishment. There are in this city eleven hundred and 
thirty-seven election districts. Heasks for one man, 
of honest spirit and durable stuff, in each one of these 
election districts, who will undertake to make himself 
thoroughly conversant with it and every thing that 
concerns it. Heis to be for this vigilance league a sort 
of district supervisor, and it will be his duty to make 
acomplete map of the district, marking each building 
by number, tabulating its occupants and voters, and 
giving the facts in reference to its saloons, gambling 
and disorderly houses. He desires the name of the 
brewer under whose patronage each saloon is run, the 
general character of the place, the relations existing 


is 


Here is good stuff, and it is to be ex-| 





ring and a wedding present, and we believe that 
the usual custom is for the donees of such rings to 
return them to the donors on breaking off engage- 
ments to marry.” That may be the custom among 
English maids, but we fear that such a rule in this 
country would seriously interfere with a recognized 
industry among the female frequenters of watering- 
places, and would be regarded as an unnecessary 
refinement of sentiment. 


The Green Bag for November is prefaced by a 
portrait of Sir James Hannen, accompanied by a 
biographical sketch. The portrait represents the 
distinguished gentleman, so pleasantly remembered 
in this country, at a period of his existence very 
considerably anterior to the present. One who 
looks so young could hardly be so wise. This num- 
ber also contains an account of a trial for witchcraft 
in New York in 1665, which resulted in acquittal. 
It would have resulted differently in New England, 
But there has been a later one, or if it has not been, 
it is to be. in 
Schoharie county for killing a neighbor, and the 


Two farmers are under indictment 


excuse for the crime is that he bewitched their cat- 
tle! Probably they thought, with Othello, ‘if that 
thou beest a devil I cannot kill thee.” There is a 
good deal of interest in ‘* Detection of Crime by Pho- 
tography,” and the second number of the sketch of 


| the Supreme Court of North Carolina is unusually 


between it and the policeman on the beat, or the cap- | 


tain of the precinct; whether it is kept open 
in illegal hours, whether it sells to minors, 
whether it has a license, and whether its license has 
expired. 
all houses of ill repute, pool-rooms, policy-shops and 
gambling-houses. These district supervisors will also 
be able to report how often the streets are swept, as to 
the collection of garbage, the condition of paving and 
the mannerin which paving is laid. All these maps 
and facts will be reported to the central office, and 
will be made the material for the campaign of public- 
ity which Dr. Parkhurst and those engaged with him 
in this noble work intend to carry on. He under- 
stands that publicity is the great weapon; that evils 
exist because they are merely suspected and not known, 
and are not proved; that when the proof is given, and 
shameful facts become known, the public will not allow 
them to continue. It appears tous that he is doing 
the work in the right way, and we commend his meth- 
ods,to other cities, and trust that he will have all the 
help he needs.”’ 

It may be of interest to our lady readers to know 
that an English magistrate has recentiy intimated 
that ‘‘an engagement-ring is an absolute gift by 
one of the engaged parties to the other, and not con- 
ditioned upon the marriage contract’s being solem- 
nized.” The London Law Journal hereupon says: 
**It was said by Lord Hardwicke more than a hun- 
dred years ago, in Robinson v. Cumming, 2 Atk. 


~ 


408, that wedding presents made in contemplation 
of a marriage that does not take place ought to be 
returned, and there is some ground for saying that 
such presents would be recoverable as ‘ gifts upon a 
See Chitty 
We cannot see any valid dis- 


condition subsequent not fulfilled.’ 
Cont. (12th ed.) 622. 


readable. There is also the first of a series of articles 
on * Practical Tests in Evidence,” by the editor of 


this journal. The first number is given up to the 


| consideration of the exhibition of the human body 


Similar facts should be given in reference to | 





in civil cases. This magazine has dropped the ad- 
jective ‘useless’ from its title page, and modestly 
describes itself as ‘‘ entertaining,” but if it continues 
as serious as at present it will be justified in using 
also the description of ‘* useful.” 

We note a remarkable evidence of legal advance 


and one of legal back-sliding. A woman, Miss Ella 


L. Knowles, came near being elected attorney- 
general over three competitors in Montana. The 
unusual number of aspirants was probably the 
reason she was so near election. There is one 
good promise in her case — she owns to being 


twenty-eight years old. Of course she may not 
have confessed the whole truth, but even this is 
a good deal for a maid to concede. On the other 
hand, the Mercer county grand jury made a pre- 
sentment to the court at Trenton yesterday rec- 
ommending the establishment of the whipping- 
post in New Jersey for the punishment of wife- 
beaters. The offense, they assert, has become very 
frequent in the county, and other modes of punish- 
ment have failed. We have no patience with this 
undignified folly. It would be just as logical and 
improving to enact that the sheriff, as a punishment 
for mayhem, should bite off the offender's nose or ear, 


The following syllabus, ‘‘ by the court,” is from 
the pen of Chief Justice Bleckley, in the recent case 
of Shields v. State, in the Supreme Court of Georgia: 
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“The language, ‘You are a God damn low-down 
son of a bitch,’ though profane, coarse, opprobrious 
and abusive, is not obsence and vulgar, inasmuch as 
the word ‘bitch,’ applied to a woman, does not, in 
its ordinary sense, import prostitution. It follows 
that the utterance of these words is not an offense 
against that part of section 4372 of the Code, which 
declares it a misdemeanor to use obscene and vulgar 
language in the presence of a female.” This shows the 
limitations of the best intentioned statutes. It may 
be easily granted that the words are not “obscene 
and vulgar.” ‘If the conjunction were or, there 
would be no great difficulty in defining the language 
as vulgar, At all events, if it is worth while to 
enact such a statute at all, it would seem worth 
while to make it broad enough to include this very 
offensive and exasperating form of expression. 


—___$— 


NOTES OF CASES. 

N Wilcox v. Richmond and D. R. Co., Circuit Court 
of Appeals, Fourth Circuit, October 11, 1892; 

52 Fed. Rep. 264, it was held that in an action 
against a railroad company for breach of contract 
for special train, damages cannot be recovered 
merely for disappointment and mental suffering re- 
sulting from delay in departing to reach the bedside 
of a sick parent. The court said: ‘" 
tion is whether an action can be maintained which 
claims damages merely for an alleged ‘distress of 
mind, anxiety, mortification and suspense,’ result- 
ing from the non-performance of a contract, no per- 
sonal injury and no pecuniary loss having been sus- 
tained or being pretended; the anxiety and sus- 
pense of mind being the result solely of a delay in 
starting on a visit to a dangerously ill relative. As 
was said by the court in Griffin v. Colver, 16 N. Y. 
489, the damages recoverable in actions of this 
character ‘must be such as may fairly be supposed 
to have entered into the contemplation of the par- 
ties when they made the contract; that is, they 
must be such as might naturally be expected to fol- 
low its violation, and they must be certain both in 
their nature and in respect to the cause from which 
they proceed.’ To the same effect was the decision 
in Masterton v. Mayor, ete., 7 Hill, 61; and in Tele- 
graph Co, v. Hall, 124 U. §. 444. The complaint 
under consideration does not allege any pecuniary 
injury, such as the loss of an expected legacy, or of 
some advantage or thing of material value, as hav- 
ing resulted from plaintiff's failure to start on his 
visit to the sick person us promptly as he desired. 
He claims the damages incident to the mental dis- 
tress and discomfort merely from delay in his de- 
parture, not for the anxiety naturally felt for the 
condition of the sick relative. He was the subject 
of two mental pains — one for the condition of the 
sick person; the other from delay at the railroad 
station — the latter only being the subject of this 
action. It cannot be pretended that damages from 
the latter cause of ‘anxiety’ and ‘suspense’ — un- 
certain, indefinite, undefinable, unascertainable, de- 


The moot ques- 


pendent so largely on the peculiar temperament ot 
the person suffering the delay — was in the con- 
templation of the defendant when it entered into 
the alleged contract. It cannot be pretended that 
the defendant had in coutempiation, in making the 
contract, the distinction between the plaintiffs 
natural anxiety for the sick father and his nervous 
impatience and worry of mind from detention at the 
place of departure. Eagerness to start on a journey, 
impatience of delay, and trouble of mind wrought 
by detention at a railroad station, have never before 
now been made the sole ground of an action for 
damages, and are the sole ground of plaintiff’s 
claim for $5,000 damages in this suit. The authori- 
ties ure substantially agreed on the proposition that 
pain of mind, as distinct from bodily suffering, can 
be considered in actions for damages from injuries 
to the person, and for pecuniary loss and expense 
or like causes, incident to such injuries. But we 
know of no decided case which holds that mental 
pain alone, unattended by injury to the person, 
caused by simple negligence, can sustain an action. 
It was said in Lynch v. Knight, 9H. L. 598, that 
‘mental pain and anxiety the law cannot value and 
does not pretend to redress when the unlawful act 
complained of caused that alone.’ We think there 
was no error in the court below in sustaining the 
demurrer in this case, and in holding that ‘in an 
action for the breach of a contract, damages cannot 
be recovered for disappointment and mental suffer- 
ing only, there being no allegation of any other 
damage.’ ” 


In Gibson v. Leonard, Supreme Court of Illinois, 
October 31, 1892, it was held that a person who 
breaks into a building to protect property from fire 
is a mere licensee, to whom the owner owes no duty 
to keep an elevator on the premises in safe repair. 
The court said: ‘* The fundamental inquiry in this 
case is whether or not appellee owed a duty to ap- 
pellant to so construct, keep and maintain the ele- 
vator or hoisting apparatus as that it should be a 
safe means for his transportation from one story of 
the building to another? Actionable negligence, or 
negligence which constitutes a good cause of action, 
grows out of a want of ordinary care and skill in re- 
spect to a person to whom the defendant is under 
an obligation or duty to use ordinary care and skill. 
The owner of land and of buildings assumes no duty 
to one who is on his premises by permission only as 
a mere licensee, except that he will refrain from 
willful or affirmative acts which are injurious. As 
was said in Sweeny v. Railroad Co., 10 Allen, 368: 
‘A licensee, who enters on premises by permission 
only, without any enticement, allurement or induce- 
ment being held out to him by the owner or occu. 
pant, cannot recover damages for injuries caused by 
obstructions or pitfalls. He goes there at his own 
risk, and enjoys the license subject to its concomi- 
tant perils.’ When, at the time of the fire, the 


members of the fire patrol forced open the door, 
and entered the main floor and basement of the 





building, they were not trespassers; nor did they 
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enter the premises by virtue of a license, either ex- 
press or implied, from either appellee, the owner of 
the building, or Sues, his tenant. The facts that 
the premises were closed for the night, that the 
doors were all locked and barred, that no ingress 
yas possible without using force and violence and 
breaking the doors, and that the lawful owners and 
occupants were all absent, and had no knowledge 
of either the fire or the proposed entry, and all the 
other surrounding circumstances, preclude any 
theory of license from the owner or tenant. A 
license to enter upon the land and premises of 
another is not always based on the permission of 
the owner; it is sometimes given by the law. In 
Cooley Torts, page 313, it is said: 
licenses comprehends those cases in which the law 


l: 
‘A third class of 
gives permission to enter a man’s premises. This 
permission has no necessary connection with the 
owner's interest, 
grounds. An instance is where a fire breaks out in 
a city. Here the public authorities, and even pri- 
vate individuals, may enter upon adjacent premises, 
as they may find it necessary or convenient, in their 


and is always given on public 


efforts to extinguish or to arrest the spread of the 
flames.’ In Proctor v. Adams, 113 Mass. 376, Gray, 


C. J., said: ‘In such a case, though they had no 
permission from the plaintiff or any other person, 
they had an implied license by on the 
beach to save the property. It is a very 


law to ente 


ancient 
rule of the common law that an entry upon land to 
save goods which are in jeopardy of being lost or 
destroyed by water, fire or any like danger is not a 
trespass.’ So appellant, when he entered the build- 
ing, was, by the rules of the common law, a mere 
naked licensee, under a license given by the law it- 
self in no way emanating from appellee, and by vir- 
tue of which 
even in the teeth of an express prohibition on the 
part of appellee. 


a mere naked license or permis 


he would have had aright of entry, 
It is the well-settled doctrine that 
ion to enter premises 
does not impose an obligation on the owner or per- 
son in possession to provide against the dangers of 
accident; and it surely cannot detract from the ap- 
plicability of the rule that the license or permission 
has its origin in a source other than such owner or 
person in possession. Appellant was not 
invited or induced by appellee to go into the build- 
ing. But he was lawfully there. Both the 
mon law and the statute gave him the right to go 
there. 
dence tending to show that appellee invited him to 
make use of the elevator or hoist? If appellee had 
done any thing to induce him to come into the 
building, then it might possibly be said that he had 
aright to rely on appellee’s keeping the premises, 
including the elevator, in a safe condition while he 
was there. But 


com- 


He being there lawfully, is there any evi- 


here there was not even a license 
from appellee; the only license was from the law. 
And so he had no right to conclude that there 
was an assurance from appellee that either the 


Besides this, 
the construction of the elevator or hoist was such as 
to indicate that it was intended for a freight hoist. 


premises or the elevator were safe. 





It was not at the main floor, apparently ready to 
transport persons to the basement, but was standing 
on the basement floor, and loaded with barrels of 
whisky, thereby indicating the use it was put to, 
These surely were not circumstances of enticement, 
It may be conceded that 
it was the duty of the fire patrol to go down into 
the basement and cover with tarpaulins the goods 
there stored; but at the very first two of the men 
jumped down the elevator shaft to the tops of the 
barrels standing on the elevator, and from there to 


allurement or invitation. 


the basement floor. No reason is perceived why the 
other men could not have reached the basement by 
the same means. The two men could readily have 
removed the brace from the basement door, and the 
goods there piled, and thus have afforded ingress to 
the basement; and the evidence shows that this was 
in fact done just after the accident. And besides 
all this, the patrol had short ladders, with which 
the basement could easily be reached, by placing 
them in the elevator shaft; and this means of in- 
eress and egress was also adopted after the accident 
The conclusion must be that there was 
no invitation to use the elevator, growing out of 


occurred, 


either the conduct of the appellee or the condition 
in which the elevator was found, or the necessities 
of the circumstances in which the fire patrol was 
placed. There is nothing in the case to indicate an 
invitation, either express or implied, to either enter 
the premises or use the elevator; and there being 
no invitation or inducement on the part of appellee, 
no duty was imposed upon him to leave the ele- 
vator in such condition, when the building was 
closed at night, as that it could be operated with 
safety. It is true that appellee might have antici- 
pated that the fire patrol might at some time have 
occasion to enter his building, and go from the main 
floor to the basement. But it is equally true in all 
cases where the entry is by a naked licensee that the 
licensor has knowledge that such licensee may at 
some time enter the premises; and yet, as we have 
above stated, the general rule is that the licensor as- 
sumes no duty to the licensee, except the duty to 
refrain from atlirmative or willful acts that work an 
injury.” 
dipanaiinantis 

NEW YORK STATE BAR ASSOCIATION — 

IMPORTANT MEASURES TO BE DISCUSSED 

AT ITS ANNUAL MEETING IN JANUARY. 
TOHE annual meeting of the State Bar Association 
| will be held in Albany on January 17 and 18, and 
matters of great interest to the legal fraternity of the 
State will probably be discussed at that time. In view 
of the interest felt in this gathering of lawyers, Mr. 
Tracy C. Becker, chairman of the executive commit- 
tee, was asked the other evening to tell something 
about the preparation for the meeting. 

Mr. Becker explained how some of the topics for con- 
sideration are decided on. ‘*‘ Under an amendment to 
the constitution of the bar association adopted at the 
last annual meeting, for the purpose of rendering it 
possible for the association to do more and better 
work in the interest of law reform and of the legal 
profession in general, the executive committee and the 
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committee on law reform are required to ineet prior to 
December land prepare a programme of subjects to be 
discussed at the next annual meeting: also to give due 
notice of these subjects to the members of the associa- 
tion and, as faras possible,to the lawyers of the State, so 
that they could be prepared to talk and act upon these 
subjects intelligently. Two joint meetings of these 
committees have been held and the programme has 
been prepared, and contains, with others, the follow- 
ing interesting topics: 

* One is the proposed abolishment of the practice of 
engrossing a bill, substituting for it some method of 
printing and stereotyping all bills which pass the Leg- 
islature, during their passage. Theimportance of this 
reform, if it can be practically accomplished, can 
hardly be overestimated. It is well known by every 
one who is familiar with the method of procedure in 
the Legislature that the old practice of engrossing all 
bills in long hand has been fruitful of mistakes and has 
afforded an opportunity for the commission of frauds 
and wrongs onthe public by changing the wording of 
bills after their passage to an alarming extent. 

“Tf all bills are stereotyped before they go to the 
governor it will permit of copies of them being sent out 
through the State within a very few days after they 
become laws, which will be an inestimable benefit to 
the community. And the Session Laws can also be 
printed and circulated as a whole within a short time 
after the close of the session, whereas, under the pre- 
vailing practice, the Session Laws are not printed and 
distributed as a whole for many months after the ad- 
journment of the Legislature. 

‘The scheme for effectuating this reform is being de- 
vised by Prof. Charles Collin, who for years has acted 
aus confidential law-adviser to the governor of the 
State, and who isalso a member of the Statutory Re- 
vision Commission, which has for several years been 
engaged in codifying and revising the general laws. He 
expects to have this plan formulated for the approval 
of the association at its next meeting. Tam not famil- 
iar with the exact details of his plan, but have the ut- 
most confidenge in hisability to devise a good one. 

“Another subject for discussion will be the matter 
ofthe time and method of electing delegates to the 
Constitutional Convention. L learned when in Albany 
that Gov. Flower has been advising with the attorney- 
general, the deputy secretary of State and other State 
officials, and intends to recommend sweeping changes 
in the present bill. It is generally understood at 
Albany that the provision of the bill for the appoint- 
ment of any delegate will have to be struck out, as it is 
directly contrary to the requirement of the Constitu- 
tion that all delegates should be elected. L am in- 
formed also that it is being very seriously considered 
whether or not it will be possible to permit any sort of 
minority representation, and it is entirely probable 
that the time of the election will be fixed so that the 
delegates to the Constitutional Convention outside of 
the cities will be selected at an election to be held at 
the same time as the town elections, using the registry 
list of the last year’s election as the poll-list, and al- 
lowing only one day for the addition of names by per- 
sonal registration. 

“It is possible this whole subject will have been dis- 
posed of by the Legislature before the time of the 
meeting of the State Bar Association, but if not, 
that body will doubtless have something to say about 
the matter. 

“Another important subject is the matter of uniform 
examinations for law students who desire to be ad- 
mitted to the bar. As at present conducted, there are 


five examining boards, appointed by the General Term 
in each of the five departments. It is proposed to have 
a single board of State examiners, which shall pre- 
scribe the scope and limit of the examination and con- 





duct it under the rules of the Court of Appeals. A bill 
embodying these features is being drafted and will be 
presented at the meeting of the association. 

“This is also a very important matter. Under the 
present system the examinations in some of the judi- 
cial departments are very loose and easy to pass, while 
in others, notably this department, under the able, 
faithful and self-sacrificing work of the Hon. D. I. 
Me Millan, Henry H. Seymour of this city and Martin 
W. Cooke of Rochester, who constitute the board of 
examiners, the examinatious are very strict and se- 
vere. If a good working board of examiners, covering 
the whole State, and a good system are created, it will 
undoubtedly have a very decided effect in materially 
raising the standard of admissions to the bar, insuring 
absolute fairness to all students. 

“These subjects are the most interesting ones which 
will be taken up, but the recommendations by the 
joint committees will not prevent the introduction of 
other topics for discussion. Indeed it has been ar- 
ranged that short papers on the judiciary article in the 
Coustitution and work of the judiciary convention of 
last year, which was rejected by the last Legislature, 
and therefore was never submitted to the people, will 
be prepared by some of the most prominent members 
of the institution, such as ex-Judge Danforth of Roch- 
ester, the Hon. James C. Carter and F. R. Coudert of 
New York, Judge Leslie W. Russell, Deputy Attorney- 
General F. R. Gilbert, William B. Hornblower, Martin 
I. Townsend, Judge George G. Reynolds, F. H. Woods 
and others. 

*'The programme forthe annual meeting of the State 
Bar Association is substantially as follows: On the 
evening of January 17 public addresses by Judge Brew- 
ster of the United States Supreme Court and Alton B. 
Parker, lately member of the Second Division of the 
Court of Appeals, whose eloquent speech on the ocea- 
sion of the dinner given Judge Haight here will be re- 
called. These addresses will be open to the public. 
On the following day, January 18, there will be the 
business meetings of the association, at which the sub- 
jects prepared will be discussed. These meetings will 
be held in one of the court-rooms in the City Hall. 
This will be followed by the election of officers for the 
ensuing year, and in the evening Gov. Flower has gen- 
erously tendered the members of the association and 
the judges of courta reception at his mansion. This 
will take the place of the annual banquet of the asso- 
ciation which has become a bore to every one con- 
nected with it. 

* During the able administration of the Hon. J. N. 
Fiero, president,”’ continued Mr. Becker, ‘ the mem- 
bership of the association has nearly doubled, and it is 
expected that this meeting will be one of the most in- 
teresting and important ones ever held. A large num- 
ber of Buffalo lawyers have signified their intention of 


attending.” 
iniaiaaaiecaapc 
RAILROADS — STREET— ELECTRICITY AS 
MOTIVE POWER—INTERFERENCE WITH 


TELEPHONE—INJUNCTION — COSTS. 
NEW YORK COURT OF APPEALS, OCT. 11, 1892. 


Hupson Rtver Tet. Co. v. WATERVLIET TURNPIKE 
& R. Co 

Laws of 1862, chapter 233, authorized defendant to operate a 
street railroad in the streets of Albany, and to use “the 
power of horses, animals, or any mechanical or other 
power, or the combination of them, * * * except 
steam.” Held, that defendant might use electricity as a 
motive power on obtaining the consent of the common 
council, which by ordinance is given power to impose 
such reasonabie conditions on the enjoyment by defend- 
ant of its franchise as the public interests may require. 

The franchise of plaintiff telephone company was granted on 
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the express condition that the maintenance of its lines 
should not interfere with the enjoyment by defendant 
street railway company of its franchises. Held, that 
though the transmission of a strong current of electric- 
ity by defendant along its trolley wires creates an addi- 
tional current in plaintiff's wires by induction, making 
the operation of the telephones difficult, and at times im- 
practicable, and though the electricity discharged by de- 
fendant from the rails into the earth spreads by conduc- 
tion to plaintiff's grounded wires, which form the return 
circuit, part of which wires are on private property, 
thereby also causing plaintiff serious loss, the operation 
of the railway will not be enjoined. 

In an action to perpetually enjoin defendant street railway 
company from operating its railroad by electricity, where 
there is evidence as to the value to defendant of its right to 
run its cars by the method sought to be enjoined, and also 
to the value of that system over any other, there is a basis 
on which could be estimated an extra allowance, under 
the Code of Civil Procedure, section 3253, providing that 
in a difficult orextraordinary case the court may award 
as additional costs a sum not exceeding five per cent on 
the sum recovered or claimed, or the value of the sub- 
ject-matter involved. 

PPEAL from Supreme Court, General Term, third 
department. 

Action by the Hudson River Telephone Company 
against the Watervliet Turnpike and Railroad Com- 
pany for an injunction to perpetually restrain defend- 
ant from operating its street railroad by the single- 
trolley system of propulsion. From a judgment of the 
General Term reversing a judgment for defendant en- 
tered on the report of a referee, and ordering a new 
trial (15 N. Y. Supp. 752) and from an order denying a 
motion for an additional allowance (id. 763), defend- 
ant appeals. 


John S. Wise and Marcus T. Hun, for appellant. 


E. Countryman and John A. Delehanty, for respond- 
ent. 

MAYNARD, J. All the injuries of which the plaintiff 
complains are due to the adoption by the defendant of 
the single-trolley system of electric propulsion. It be- 
comes therefore of the first importance to determine 
whether this change of motive power was authorized 
by law. The plaintiff makes a vigorous attack upon 
the right of the railway company to the enjoyment of 
such a franchise, and urges many grounds in support 
of its position. We cannot assent to the argument of 
the learned counsel for the defendant, that the de- 
termination of this question is immaterial, because the 
State alone, by its attorney-general, can bring suit for 
a usurpation of corporate powers, or because, ordina- 
rily, the local authorities must prosecute for an unlaw- 
ful obstruction of the streets, not involving the appro- 
priation of private property. In the case of a corpora- 
tion exercising a delegated authority for the public 
benefit, the actionable quality of a private injury re- 
sulting therefrom may depend upon the legislative will, 
and the aggrieved party may be without remedy if 
the damage sustained is the result of the proper exer- 
cise of a power or privilege conferred by law, and a 
right of action is not given by express enactment. 
This immunity from liability does not however extend 
to acts which are ultra vires, or which are equivalent to 
a confiscation or condemnation of the property rights 
of the citizen, unless provision is made for due com- 
pensation. If the sovereign power has never granted 
to the defendant the right to make use of electricity in 
the traction of its cars in the streets of Albany, it must 
respond to the plaintiff, and to all others whose lawful 
pursuits are invaded by its illegal procedure. But we 


think it is clear that under the act of 1862 (chap. 233), 
and the ordinances of the common council of the city, 
the defendant was invested with the authority to 
adopt this method of transportation, and to place in 
the streets in question the apparatus and fixtures nec- 





essary for its practical and efficient use. The choice of 
a motive power is not expressly limited in the statute, 
except by the exclusion of the force of steam. It is 
not impliedly limited, except that the power selected 
must not be of such a kind, or require such a mode of 
application, as will make it a public nuisance, or ren- 
der the passage of the streets unsafe or dangerous for 
travellers availing themselves of the ordinary means 
of locomotion. The report of the referee removes all 
doubt with reference to the safety and practical use- 
fulness of the system adopted by the defendant. 
He finds, in substance, that it is the most efficient and 
economical, and the best, thus far devised, and less 
liable to accidents through the displacement of ma- 
chinery than any other trolley system; that it sub- 
serves the public interests and satisfies the public 
wants with respect to transportation; that it is not 
prejudicial to the public health or dangerous to human 
life, and that no other system ofelectric propulsion of 
cars has thus far been demonstrated to be as practi- 
cable, effective and advantageous, both to the public 
and to private interests, as the overhead, single-trolley 
system. 

As the evidence is not contained in the record, these 
findings must be deemed to have been supported by 
competent proofs, and they leave no room for the con- 
tention that the use of this system is unsafe or danger- 
ous, Orin any degreea public nuisance. The act of 
1862 cannot properly be limited to such methods of 
operating street surface railways in cities as had then 
been invented and were then in actual use. The 
words of the statute are to be interpreted according to 
their natural and obvious meaning, and as the terms 
employed are not ambiguous, extrinsic facts are not 
available to restrict the authority which it plainly con- 
fers. The language, literally construed, includes un- 
discovered as well as existing modes of operation. 
Electricity, as anatural and applied force, was then 
well known, and it is reasonable to infer that 
its adaptation as a propelling power was even 
then anticipated. It would be an unjust reflec- 
tion upon the wisdom and intelligence of the 
lawmaking body to assume that they intended to 
confine the scope of their legislation to the present, 
and to exclude all considerations for the developments 
of the future. lf any presumption is to be indulged in 
itisthat general legislative acts are mindful of the 
growth and increasing needs of society, and they 
should be construed to encourage rather than to em- 
barrass the inventive and progressive tendency of the 
people. The application by the defendant for this new 
grant of power must have reminded the Legislature 
that in thirty years its original franchise of a turnpike 
way had proved inadequate for the wants of a thickly 
populous community, and it could not have failed to 
perceive that in a like period of time the operation of 
street cars by horse power might become obsolete or 
undesirable. It therefore wisely provided for the oc- 
currence of such an emergency. It is not to be denied 
that itis asound rule of statutory construction which 
permits nothing to be taken in a grant of corporate 
powers that is not plainly expressed or unequivocally 
given, or not demanded by necessary implication. 
The defendant claims nothing more, but the plaintiff 
endeavors to cut down the franchise bestowed by elim- 
inating from the statute the general words of the 
grant. 

As in 1862 these railways were run exclusively by ani- 
mal power, the provision in section 4 of the act, 
which authorizes the defendant to adopt any mechani- 
cal or other power, or the combination of them, which 
it might choose to employ, except steam, was superflu- 
ous, if its range of selection isto be confined to the mo- 
tive forces which had then been discovered and em- 
ployed. The history of plaintiff's franchise is instruct- 
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ive upon this point. It is an intruder in the public 
streets, and not possessed of any property rights which 
a court of equity can be invoked to protect, if the 
canon of construction which it insists upon applying 
to the grant of the defendant’s franchises shall be al- 
lowed to prevail. [t isincorporated under the act of 
1848 (chap. 265), providing for the formation of tele- 
graph companies. At that time, and for twenty years 
afterward, the art of telegraphy, as known and prac- 
ticed, did not include the transmission of human 
speech by means of the telephone over wires strung 
upon poles. But it has been held in other States and 
countries, and as we think, rightly, that this form of 
transmitting messages through the medium of an elec- 
tric current passing over extended wires is authorized 
by astatute for the incorporation of telegraph com- 
panies, although when the act was passed such form of 
communication was unknown. ‘Telephone Co. v. City 
of Oshkosh, 62 Wis. 382; Cumberland Tel. & Tel. Co. v. 
United Electric Ry. Co., 42 Fed. Rep. 273; Attorney 
General v. Edison Tel. Co., 6Q. B. Div. 244. It would 
also be a narrow and illiberal construction of the stat- 
ute to hold that the defendant was irrevocably bound 
by the choice of a motive power made in 1862. It then 
selected the only practicable one, but the authority to 
employ others was not thereby exhausted. It was a 
continuing privilege, and was intended to be potential 
whenever and as often as the means of public travel 
might be improved or facilitated by its exercise. 
Equally flexible was the power given to the common 
council of the city to impose such reasonable condi- 
tions upon the enjoyment by the defendant of the 
franchises of a street railway company as in their 
judgment the interests of the public seemed to require. 
Their authority in this respect was coincident in ex- 
tent with the company’s right of selection. They 
could limit the municipal assent to a railroad operated 
inaspecified way, as they did by the ordinance of 
1862, and while that remained unmodified no other 
method could belawfully used, and they could, by a 
subsequent ordinance, as in 1889, authorize the neces- 
sary changes to be made in the equipment of the 
streets for the introduction of electricity as a propel- 
ling force. This power is fairly inferable from the 
original act, and may also perhaps be deduced from 
the provisions of the city charter, which authorize 
them to regulate the use of the streets by railways. 
This case is clearly distinguishable from that of People 
v. Newton, 112 N. Y. 396, cited at length by plaintiff's 
counsel. ‘There the railroad company had no express 
grant of legislative autbority, and the consent of the 
municipality was refused. It attempted to override 
the local authorities and compel them by mandamus 
to give their approval to the opening and excavation 
of the streets for the purpose of substituting a sub- 
surface mode of operation, when the granting of the 
permission plainly involved the exercise of judgment 
and discretion. It was held that under such circum- 
stances the depariment of public works could not be 
coerced to act favorably upon the company’s applica- 
tion. But the case is not authority for the broad 
proposition for which the plaintiff contends, that 
where the right to select a motive power is expressly 
given, and is not limited either as to time or kind, and 
aselection has been made with the approval of the 
city authorities, the company cannot subsequently 
adopt a new and better system of propulsion upon ob- 
taining the municipal consent thereto. The defend- 
ant was not subject to the provisions of section 12 of 
the Street Surface Railroad Act of 1884 (chap. 252), as 
amended by chapter 531, Laws 1889, requiring the ap- 
proval of the railroad commissioners and the consent 
of the owners of one-half in value of the property 
abutting upon the streets. It had the right to make 
the change, under the act of 1862, upon obtaining the 








consent of the common council, and hence it is em- 
braced within the saving clause contained in section 18, 
which declares that the act of 1884 shall not interfere 
with, repeal or invalidate any rights theretofore ac- 
quired under the laws of the State by any horse rail- 
road company, or affect or repeal any right of an ex- 
isting street surface railroad company to construct, 
extend, operate and maintain its road in accordance 
with the terms and provisions of its charter and the 
acts amendatory thereof.  Inchoate as well as per- 
fected rights are saved by such a provision. New York 
Cable Co. v. Muyor, ete., 104 N. Y. 1. 

The defendant’s authority to use electric motors in 
the propulsion of its cars in the streets of Albany, and 
to operate them by the single-trolley system, cannot 
therefore be successfully questioned, and unless some 
actionable damage has resulted, or will result, to the 
plaintiff therefrom, its complaint was properly dis- 
missed by the trial court. There is no question of 
prior equities involved. It isa matter of strict legal 
right. Neither priority of grant nor priority of occu- 
pation can avail either party. The plaintiff has a fran- 
chise which is entitled to protection, but the prime 
difficulty it encounters grows out of its subordinate 
character. It has been given and accepted upon the 
express condition that it shall not obstruct or inter- 
fere with the enjoyment by the defendant of its fran- 
chises. The plaintiffis not using the streets for one of 
the purposes to which they have been dedicated as 
public highways, while the defendant is occupying 
them in sucha manner as to expedite public travel and 
promote the public use, to which they were originally 
devoted. The condition contained in the plaintiff's 
grant would have been implied had if not been ex- 
pressly named. The primary and dominant purpose of 
a street is for public passage, and any appropria- 
tion of it by legislative sanction to other objects must 
be deemed to be in subordination to this use, unless a 
contrary intent is clearly expressed. The incon- 
venience or loss which others may suffer from the 
adoption of a mode of locomotion authorized by law, 
which is carefully and skillfully employed, and which 
does not destroy or impair the usefulness of a street as 
a public way, is not sufficient cause for a recovery, un- 
less there is some statute which makes it actionable. 
A different rule prevails if there has been an en- 
croachment upon private rights, to the extent of an 
appropriation of private property, and it was upon 
this ground that the decision in the Elevated Railroad 
Cuses was placed. Story v. Railroad Co., 90 N. Y. 122; 
Lahr v. Railroad Co., 104 id. 268. It was there held 
that an abutting owner has au easement of light, air 
and access in the street in front of his premises, of 
which he cannot be lawfully deprived, without com- 
pensation, by the erection and use of an elevated rail- 
way structure. But the plaintiff has no easement in 
the public streets. Itis there by virtue ofa legislative 
grant, revocable ut the pleasure of the power which 
made it, constituting, while it continues,a valuable 
franchise, which is recognized as property in the full- 
est sense of the term. People v. O’ Brien, 111 N. Y. 1. 
The plaintiff's title to this property is however incum- 
bered by a condition which diminishes its value, and 
it cannot rightfully complain of the burden which it 
has voluntarily assumed. I[t isa part of its compact 
with the State that the maintenance of its lines of 
communication shall not prevent the adoption by the 
public of any safe, convenient and expeditious mode 
of transit, such as the defendant’s system has been 
shown to be. It is not deprived of any property right, 
but is simply compelled to yield the subservience 
which it is bound to render under the charter which 
gave it existence. 

These consideraticus necessarily dispose of one of 
the grounds upon which the plaintiff claims to be en- 
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titled to relief from the special injury sustained by the 
acts of the defendant, namely, the derangement of the 
electric currents upon its lines of wire by means of in- 
duction, as it is called in electrical dynamics. It seems 
to be indispensable to the successful prosecution of the 
plaintiff's business that it should make use of an 
exceedingly weak and sensitive current of  elec- 
tricity. By a law of electric force, not clearly de- 
tined or understood, the transmission of a power- 
ful current, such as the defendant must use to supply 
motion to its cars, alongaline of wire parallel with 
and in close proximity to the plaintiff's wires, induces 
upon the latter an additional current, which renders the 
operation of the plaintiff's telephones at all times difli- 
cult and sometimes impracticable. It is found that 
this disturbance cannot be avoided by the defendant 
without a complete change of the system adopted, and 
the use of motors which are more expensive, more 
dangerous, and less useful and efficient. Lt is obvious 
that to require such change to be made would be to 
grant tothe plaintiff, by a decree of the court, that 
which the Legislature has expressly and intentionally 
withheld. 

But the plaintiff is exposed to another danger which 
deserves consideration. Its system of communication 
is only partially established inthe public streets. Its 
telephones are located upon the premises of its sub- 
scribers and patrons, and at acentral exchange, which 
is upon private property.  Llts instruments are con- 
nected by branch wires with the main 
pended upon the poles in the streets. To render their 
respective plants available, both parties must have a 
return electric current, and both use the earth for that 
purpose. The plaintiff grounds its wires upon private 
property, and in many cases connects them with the 
gus and water pipes, and in this way establishes and 
completes its required circuit. It is immaterial 
whether its wires are grounded upon its own property, 
orthat of others who permit the plaintiff to so use 
their premises. Its possession as a licensee would be 
lawful while the license continues. The defendant 
allows the electric current used for the movement of 
its cars to escape or discharge, at least in part, directly 
from the rails into the ground, from whence it spreads 
or flows, by reason of the conductivity of the earth, 
upon plaintiff's grounded wires, and the most serious 
loss which the plaintiff sustains results from this cause, 
which is scientifically known as ‘‘conduction.”” The 
defendant insists that it has an equal right with plain- 
tiff to make use of this property or law of nature in the 
conduct of its business, just as all are entitled to the 
common use of the air and the light of the heavens, 
which in a certain sense is undoubtedly true. But the 
defendant does something more. It does not leave the 
natural forces of matter free to act unaffected by any 
interference on its part. [t generates and accumulates 
electricity in large and turbulent quantities, and then 
allows it to escape upon the premises occupied by the 
plaintiff, to its damage. We are not prepared to hold 
that a person, even inthe prosecution of a lawful trade 
or business upon his own land, can gather there by ar- 
tificial means a natural element like electricity, and 
discharge it in such a volume that, owing to the con- 
ductive properties of the earth, it will be conveyed 
upon the grounds of hisneighbor with such force and 
to such an extent as to break up his business or impair 
the value of his property, and not be held responsible 
for the resulting injury. The possibilities of the mani- 
fold industrial and commercial uses to which elee- 
tricity may eventually be adapted, and which are even 
now foreshadowed by the achievements of science, are 
so great as to lead us to hesitate before declaring an 
exemption from liability in such a case. It is difficult 
to see how responsibility is diminished or avoided be- 
cause the actor is aided in the accomplishment of the 


wires sus- | 


result by a natural law. It is not the operation of the 
law to which the plaintiff objects, but the projection 
upon its premises, by unnatural and artificial causes, 
ofan electric current, insuch a manner and with such 
intensity asto materially injure its property. It can- 
not be questioned that one has the right to accumu- 
late water upon his own real property aud use it fora 
motive power; but he cannot discharge it there in 
such quantities that by the action of physical forces it 
will inundate his neighbor's lands and destroy his 
property, and shield himself from liability by the plea 
that ib was not his act, but an inexorable law of nature, 
that caused the damage. Except where the franchise 
ix to be exercised for the benefit of the public, the cor- 
porate character of the aggressor can make no differ- 
ence. The legislative authority is required to enable it 
to do business in its corporate form, but such author- 
ity carries with it no lawful right to do an act which 
would be a trespass if done by a private person con- 
ducting alike business. If either collects for pleasure 
| or profit the subtle and imperceptible electric fluid, 
there would seem to be no great hardship in imposing 
upon it or him the same duty which is exacted of the 
owner of the accumulated water power—that of pro- 
viding artificial conduit for the artificial product, if 
necessary to prevent injury to others. But the record 
before us does not require a determination of the ques- 
| tion in this form. The use which the plaintiff is mak- 
| 





ing of its grounded wires is part of itssystem of tele- 
phonic communication through the public streets, and 
a necessary component of the service it maintains 
there under the permission of the State, and sub- 
ject to the condition that it shall not incommode the 
use of the streets by the public. It one indivisible 
franchise, and is in its entirety subservient to the law- 
ful uses which may be made of these thoroughfares for 
public travel. In this respect no distinetion can be 
made between the injuries resulting from induetion 
and conduction. 

In the disposition of thisappeal, there has been no 
occasion to make any application of the rule that 
where a public use authorized by law takes no prop- 
erty of the individual,but merely affects him by proxim- 
ity, the necessary interference in his business or in the 
enjoyment of his property occasioned by such use fur- 
nishes no basis for damages. Radcliff's Ea’ rs v. Mayor, 
4N. Y. 195; Bellinger v. Railroad Co., 25 id. 42; Moyer 
v. New York Cent. & H. R. BR. Co., 88 id. 351; Uline v. 
Railroad Co., 101 id. 98; American Bank Note Co. v. 
New York El. R. Co., 1229 id. 252. Under such a rule 
it would bea grave question whether the injuries to 
which the plaintiffis subjected would not, if made 
permanent, constitute a servitude upon its property 
which could not be imposed without compensation, 
provided the parties were occupying the streets upon 
an equal footing. As was said by Judge Andrews in 
Cogswell v. Railroad Co., 103 N. Y. 14: ** It is, in many 
difficult to draw the line and to determine 
whether a particular use is consistent with the duties 
and burdens arising from vicinage, or whether it in- 
flicts an injury for which the law affords a rem- 
edy.”’ 

We are spared the task of discrimination in this case 
by reason of the legal attitude which the plaintiff has 
assumed in its occupation of the streets. It has ac- 
corded to the public, by the manner in which it has 
elected to use its franchise, the unrestricted right of 
passage, and it cannot question the form in which such 
right shall be enjoyed, so long as it is of lawful origin 
and is utilized with proper care and skill. The de- 
fendant’s mode of conveyance of passengers is of this 
character, and the plaintiff can no more justly com- 
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plain of its loss from this source than it could if, by 
| the jurring of loaded vehicles passing up and down 


| Broadway, its delicate and sensitive instruments were 
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displaced, and their beneficial use impaired or de- 
stroyed. 

There is also an appeal by the defendant from an 
order denying a motion for an extra allowance of 
costs. The decision of the court below was placed upon 
the ground of a want of power, and the special reason 
assigned was “that the action being to restrain the de- 
fendant from employing a particular system ouly, and 
over a part only of the road, the franchise was not in- 
volved, and there is therefore no basis on which an al- 
lowance can be estimated.”’ In denying the motion 
for this sole cause we think the Supreme Court erred. 
The subject-matter of the controversy litigated was 
the right of the defendant to use the single-trolley sys- 
tem in the operation of its road upon Broadway and 
South Ferry street, and the prayer for relief in the 
complaint is that an injunction issue ‘“‘ restraining the 
defendant from operating its said railroad through the 
city of Albany by the electric system herein de- 
scribed.’’ 

If the right thus sought to be perpetually enjoined 
has a money value, and there was any evidence in the 
moving papers tending to establish such value, the 
court had jurisdiction to entertain the motion, and it 
was its duty to exercise its discretion, and dispose of 
the application upon its merits. We have examined 
the record sufficiently to satisfy us that there was 
some proof of this character. One witness testifies 
that the right of the defendant to runits cars by elec- 
tric motors upon the single-trolley system in the city 
of Albany is worth to the company the sum of at least 
$300,000, and as against the double-trolley system, or 
any other known system, at least $76,000. Weare not 
permitted to say how much this and other similar evi- 
dence may be worth. Weare dealing exclusively with 
a question of power. Whether there shall be any al- 
lowance at all, or what the amount of it shall be, and 
how far the hardships of the plaintiff’s situation shall 
affect the allowance, if at all, are questions primarily 
to be considered by the Special Term, and can be safely 
intrusted to its determination. The authorities cited 
in the opinion of the General Term were all cases 
where no evidence was presented as to the commercial 
value of the right or franchise in question, and the de- 
cision was that, in the absence of such evidence, it 
could not be presumed to have a particular value. The 
just inference from them is that if such proofs had been 
submitted, the court might have considered them as 
the basis of an allowance. People v. Genesee V. C. MR. 
Co., 95 N. Y. 666; Conaughty v. Bank, 92 id. 401; Heil- 
man v. Lazarus, 12 Abb. N. C. 19. 

The order of the General Term granting a new trial 
must be reversed, and the judgment entered upon the 
report of the referee affirmed, with costs in all courts, 
The order denying the motion for an additional allow- 
ance must be reversed, with costs, and the motion re- 
mitted to the Supreme Court, to be there heard upon 
its merits. 


All concur. 
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STATE Vv. Loomts. 


The Revised Statutes of 1889, section 7058, provides that it 
shall not be lawful for any corporation, person or firm en- 
gaged in manufacturing or mining to issue for the pay- 
ment of wages any order, check or other token of indebt- 
edness, payable otherwise than in lawful money, unless 
the same is negotiable and redeemable at its face value 
in cash, or in goods, at the option of the holder, at the 





store or other place of business of the corporation or firm. 
Held, that this was not such class legislation as infringed 
upon the constitutional right of all to equal protection of 
the laws; nor to limit the right of contract; nor a viola- 
tion of the Bill of Rights, section 4, declaring “that all 
constitutional government is intended to promote the 
general welfare of the people; that all persons havea 
natural right to life, liberty and the enjoyment of the 
gains of their own industry; that to give security to these 
things is the principal office of government, and that when 
government does not confer this security it fails of its 
chief design,” 

Dysart & Mitchell, for appellants. 

Attorney-General, for the State. 


Tuomas, J. The defendants were tried upon an in- 
formation filed by the prosecuting attorney in the Cir- 
cuit Court of Macon county for issuing a check or evi- 
dence of indebtedness in payment of wages of labor, in 
violation of the following sections of the Revised Stat- 
utes of 1889: ‘Sec. 7058. [t shall not be lawful for any 
corporation, person or firm engaged in manufacturing 
or mining in this State to issue, pay out or circulate 
for payment of the wages of labor any order, check, 
memorandum, token or evidence of indebtedness, pay- 
able in whole or in part otherwise than in lawful 
money of the United States, unless the same is nego- 
tiable and redeemable at its face value, without dis- 
count, in cash, or in goods, wares or merchandise or 
supplies, at the option of the holder, at the store or 
other place of business of such firm, person or corpo- 
ration, or at the store of any other person on whom 
such paper may be drawn, where goods, wares or mer- 
chandise are kept for sale, sold or exchanged, and the 
person who, or corporation, firm or company which, 
may issue any such order, check, memorandum, token 
or other evidence of indebtedness, shall, upon presen- 
tation and demand, within thirty days from the date 
or delivery thereof, redeem the same in goods, wares, 
merchandise or supplies at the current cash market 
price for like goods, wares, merchandise or supplies, or 
in lawful money of the United States, as may be de- 
manded by the holder of any such order, memoran- 
dum, token or other evidence of indebtedness; pro- 
vided, that if said corporation, person or firm engaged 
as specified in this section have a regular pay day once 
in every thirty days, then said corporation, person or 
firm shall not be required to redeem such token or evi- 
dence of indebtedness in cash until the first pay day 
after the same become payable, as herein provided, 
and such token or evidence of indebtedness shall be 
presented for payment in cash only on such pay days.”’ 
“Sec. 7060. Any officer or agent of any corporation, or 
any person, firm or company engaged in the business 
of manufacturing or mining in this State, who by 
themselves or agent shall issue or circulate in payment 
for wages of labor any order, check, memorandum, 
token or evidence of indebtedness, payable in whole 
or in part otherwise than in lawful money of the Uni- 
ted States, without being negotiable and payable at 
the option of the holder in goods, wares, merchandise, 
supplies or lawful money of the United States, as re- 
quired by section 7058 of this article, or who shall fail 
to redeem the same when presented for payment 
within thirty days from date or delivery thereof, by 
siid company or its agents at bis or their office or place 
of business, in lawfui money of the United States, or 
who shall compel or attempt to coerce any employee 
of any such corporation, person, firm or company to 
purchase goods, wares, merchandise or supplies from 
any particular person, firm or corporation, shall be 
guilty of a misdemeanor, and on conviction thereof 
shall be fined not less than ten nor more than five hun- 
dred dollars for each and every such offense.”’ 

Upon trial had before the court without a jury the 
evidence teuded to show that defendants, under the 
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firm name of Loomis & Snively, were engaged in min- 
ing coal in Macon county; that Peter Daniels was em- 
ployed to labor forthem; that prior to the month of 
February, 1891, said Daniels became indebted to de- 
fendants in the sum of about $38 in their store which 
they kept in connection with their mining operations; 
that on the 18th day of February, 1891, Daniels had 
earned on the current month’s wages the sum of $5.50 
in excess of his purchases for that month; that on that 
day defendants, at his request, issued and delivered to 
him a coupon check book, using a printed form. On 
the first page of the cover of this book is the follow- 
ing: “Loomis & Snively Credit Coupon Check Book. 
No. 807. $5.00. Issued by C. C. Gorton. Check 2-18- 
1891. The coupons in this book are not good if de- 
tached, and are payable in merchandise when pre- 
sented by .P. Daniels.’’ On the second page of the 
cover is the following: ‘Special notice. It must be 
distinctly understood that these coupons are redeem- 
able in such articles as are for sale when presented. 
Covers must be surrendered with last coupon. Clerks 
will return all cancelled coupons and covers to office 
daily.” 

The coupons were for five, ten and twenty-five cents, 
aggregating $5. The five-cent coupon was as follows: 
“Coupon A. 807. Good for merchandise at our stores. 
5. Loomis & Snively. Not transferable. Not good if 
detached.” The other coupons were in the same form 
except that ten and twenty-five were respectively sub- 
stituted for five. Danielsindorsed the book and de- 
livered it toC. C. Burge. John R. Hughes obtained 
it, and he delivered it to Thomas W. Williams, a mer- 
chant, for goods sold him, and the latter presented it 
in April, 1891, to defendant for payment, which was 
refused, on the ground that it was not intended when 
issued that it should be paid in cash, and that, when 
settlement was made with the laborers, the coupon 
books issued to them were deducted from the amounts 
due them, respectively, and the balance was paid in 
cash. At the conclusion of the evidence the defend- 
ants asked the court by way of instruction to discharge 
them, for the reason that the information failed to 
charge them with any crime, and for the reason that 
the provisions of the statute on which the informa- 
tion is founded is unconstitutional and void, which 
was refused by the court, and the defendants at the 
time duly excepted and saved theirexception. The 
court found defendants guilty and assessed their pun- 
ishment at a fine of $10, and entered judgment accord- 
ingly. 

A constitutional question having been thus raised, 
defendants took an appeal to this court, and for a re- 
versal of the judgment of the lower court they urge 
two propositions: (1) That sections 7058 and 7060, 
supra, ‘are repugnant to the natural rights of the in- 
dividual, and are examples of paternalism and class 
legislation of the worst sort,’’ and are in conflict with 
section 4 of our Bill of Rights, which is in these words: 
“That all constitutional government is intended to 
promote the general welfare of the people; that all 
persons have a natural right to life, liberty and the en- 
joyment of the gains of their own industry; that to 
give security to these things is the principal office of 
government, and that, when government does not 
confer this security, it fails of its chief design.” And 
(2) that the evidence fails to show a violation of the 
statute. We have given these propositions a most ex- 
haustive consideration, and our conclusion is that 
neither one is tenable, and we will proceed to give our 
reasons therefor. 

The first proposition involves a discussion of the 
functions and limitations of government, and the 
rights, duties and obligations of the individual as a 
member of society, and in its support defendants cite 
Godcharles v. Wigeman, 113 Penn. St, 431; State v. 








Goodwill, 33 W.Va. 179; State v. Coal & Coke Co., id. 
188; Com. v. Perry (Mass.), 28 N. E. Rep. 1126; Frorer 
v. People (Ill. Sup.), 31 id. 395; Millett v. People, 117 Il. 
294, and an article by D. H. Pingrey, 34 Cent. L. J. 91. 
In the Pennsylvania case Wigeman sought to recover 
wages earned by him as an employee of Godcharles & 
Co., who were manufacturers of nails at Milton, Penn. 
During the time of his employment the plaintiff asked 
for and received from defendants orders on different 
parties for the purchase of coal and other articles, 
which orders were honored by the parties on whom 
they were drawn, and defendants afterward paid 
them. The trial court ruled that these orders, payable 
in goods or any thing other than money, were void 
under the act of Assembly of June, 1881, and could 
not be used by defendants in the payment of wages, 
and on appeal the Supreme Court reversed the judg- 
ment, holding the act unconstitutional on the ground 
that it infringed the right of contract. In the Good- 
will Case the Supreme Court of West Virginia held the 
statute, similar to ours, unconstitutional on two dis- 
tinct grounds: (1) That it was in conflict with the 
first section of the fourteenth amendment of the Con- 
stitution of the United States, in that the rights of 
certain specified employers were abridged, while 
others of the same class were left free, and (2) that it 
infringed the right of control. In State v. Coal & Coke 
Co. the Supreme Court of West Virginia held uncon- 
stitutional a statute prohibiting persons and corpora- 
tions engaged in mining and manufacturing from sell- 
ing merchandise to their employees at a greater per 
cent of profit than they sold to others, on the grounds 
that it was class legislation, and an unjust interference 
with the right of private contract and business. In the 
case of Com. v. Perry, supra, the Supreme Judicial 
Court of Massachusetts held the Statutes of Massa- 
chusetts of 1891, chapter 125, section 1, which provides 
that “no employer shall impose a fine upon or with- 
hold the wages, or any part of the wages, of an em- 
ployee engaged at weaving for imperfections that may 
arise during the process of weaving,’’ violates the Con- 
stitution of Massachusetts, article 1, which declares 
the inalienable rights ‘tof acquiring, possessing and 
protecting property,” since this includes the right to 
make reasonable contracts. The act construed in the 
Millett Case was to the effect that all coal mined should 
be weighed, and acorrect record thereof kept by the 
mine operator, at his expense, and that miners might 
employ a check weigher at their own expense, to see 
that the coal was properly weighed, and keep a cor- 
rect account of the same, and a penalty was imposed 
on the operator failing to comply with these provis- 
ious. Millett was indicted for a violation of the act, 
and he set up asa defense that he had contracts with 
all the men employed in the mine to mine coal at so 
much per box. The trial court held this defense in- 
suflicient, and this ruling was reversed on appeal to 
the Supreme Court of Illinois on the disiinet ground 
that the act was unconstitutional, in that the Legisla- 
ture had no right to single out owners and operators 
of coal mines as a distinct class, and provide that they 
should bear burdens not imposed on other owners of 
property, or employers of laborers, and prohibit them 
from making contracts which it is competent for other 
owners of property or employers of laborers to make. 
And again in Frorer v. People, supra, the Supreme 
Court of Illinois held as late as March 26, 1892, that the 
act of May 28, 1891, sections 1,2, which declare that 
“it shall be unlawful for any person, company, corpo- 
ration or association now engaged or hereafter to be 
engaged in any mining or manufacturing business in 
this State, to engage in or be interested, directly or 
indirectly, in the keeping of a truck store, or the con- 
trolling of any store, shop orscheme for the furnishing 
of supplies, tools, clothing, provisions or groceries to 
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his, its or their employees while so engaged in mining 
or manufacturing,” and impose a penalty for so doing 
without placing restrictions on employers engaged in 
other kinds of business, is unconstitutional, as depriv- 
ing persons of property rights without due process of 
law. In Railway Co. v. Wilson, 19S. W. Rep. 910, the 
Court of Appeuls of Texas in June, 1892, held uncon- 
stitutional an act providing that, in the event of a 
railroad company refusing to pay its indebtedness to 
an employee within fifteen days of demand, ‘it shall 
be liable to pay such employee twenty per cent on the 
amount due him as damages, in addition to the amount 
due,” on the ground that it was special legislation, not 
protecting alike the interest of employer and em- 
ployee. The Tennessee Supreme Court has held that 
a statute prohibiting a barber from keeping bath- 
rooms open on Sunday, but not prohibiting other per- 
sons from doing so, is unconstitutional as class legisla- 
tion. Ragio v. State, 86 Teun. 272. 

These are all the cases cited, or which we have been 
able to find, that bear directly on the question here in- 
volved, and which support defendants’ contention. 
Indeed but one of these cases is precisely in point here, 
and that is the Goodwill Cause. ‘The Pennsylvania case, 
in the form the question was presented, cannot be in- 
voked as authority in the case at bar, though holding 
a statute, similar to ours, unconstitutional. There the 
laborer attempted to recover in money what he had 
already received in merchandise, and without an offer 
to return the merchandise. The State did not com- 
plain in behalf of the public, but an individual under- 
took to enforce what was manifestly an unjust de- 
mand. Besides that the case does not seem to have 
received much consideration at the hands of the court, 
no authority whatever being cited. The Massachu- 
setts, Illinois, Texas and Tennessee cases and the Coal 
& Coke Co. Case of West Virginia not only differed 
from the one before us as to their facts, but they also 
involved the construction of statutes essentially differ- 
ent from ours. Nor do the courts, in the cases cited, 
agree upon common ground for the conclusions 
reached. The West Virginia and Texas courts hold 
the statutes unconstitutional on two grounds: (1) 
That they lay burdens on classes not borne by others 
similarly situated, thus denying the classes affected 
the equal protection of the law, and (2) that they un- 
reasonably infringe the right of contract, while the 
Illinois and Tennessee courts proceed upon the first 
ground alone, and the Pennsylvania and Massachu- 
setts courts upon the last ground alone, in their decis- 
ions. It thus appears that the cases of four States— 
West Virginia, Illinois, Texas and Tennessee—support 
tbe doctrine that the statutes in question are uncon- 
stitutional because they are class legislation, denying 
equal protection of the Jaw to all similarly situated, 
and we feel assured that the great weight of authority is 
against them on this proposition. Nearly all legislation 
is special “either in the objects sought to be attained 
or in its application,” and the general rule is that leg- 
islation in relation to objects or territory does not in- 
fringe the constitutional right of the equal protection 
of the law, where all persons subject to such legisla- 
tion shall be treated alike under like circumstances 
and conditions. This proposition and the reasons 
upon which it is based have been so exhaustively ex- 
amined and discussed by the courts of this country in 
late years that we would regard it a profitless task 
to review it in the light of the adjudged cases, and we 
will therefore content ourselves with a citation of 
some of the most important: Budd v. New York, 143 
U.S. 517; Railway Co. v. Beckwith, 129id. 26; Railway 
Co. v. Mackey, 127 id. 205; Walston v. Nevin, 128 id. 578, 
Hayes v. Missouri, 120 id. 68; Railway Co. v. Humes, 
115 id. 512; Rarbier v. Connolly, 113 id. 27; Soon Hing 
v. Crowley, id. 703; Munn v. Jllinois, 94 id. 113; Powell 


v. Pennsylvania, 127 id. 678; State v. Addington, 12 Mo. 
App. 214, and 77 Mo. 110; Ex purte Swann, 96 id. 44; 
Perkins y. Railway Co., 103 id. 52; State v. Burgdoerfer, 
107 id. 1; Haneock v. Yaden, 121 Ind. 366; Davis v. 
State, 68 Ala. 58; Jumieson v. Gas & Oil Co., 128 Ind. 
555; Com. v. Manufacturing Co., 120 Mass. 383; Lowis- 
ville Safety Vault & Trust Co. v. Lowisville & N. Ry. 
Co. (Ky.), 17 8. W. Rep. 567. 

Judge Cooley says: ‘ Laws, public in their objects, 
may, unless express constitutional provision forbids, 
be either general or local in their application. They 
may embrace many subjects or one, and they may ex- 
tend to all citizeus, or be confined to particular classes, 
as minors, or married women, bankers or traders and 
the like. The authority that legislates for the State at 
large must determine whether particular rules shall 
extend to the whole State and all its citizens, or, on 
the other hand, to a subdivision of the State or a class 
ofits citizens only. * * * If the laws be otherwise 
unobjectionable, all that can be required in these cases 
is that they be general in their application to the class 
or locality to which they apply, and they are then pub- 
lic in character, and of their propriety and policy 
the Legislature must judge.” Cooley Const. Lim. (6th 
ed.) 479. 

The Supreme Court of Illinois in Frorer v. People, 
supra, concedes that “it is not doubted that laws may 
be enacted properly and without infringing this sec- 
tion of the Constitution, which, by reason of peculiar 
circumstances, may affect some persons or classes of 
persons only, who were not before affected by such re- 
strictions.”” And speaking of the legislative power, 
the court adds: “It is impossible that under that 
power what is lawful if done by A., if done by B. can 
be a misdemeanor, the circumstances and conditions 
being the same.”’ (The italics are ours.) With all due 
deference to that court, we are constrained to say that, 
as we view it, the conclusion reached was a non sequi- 
tur from the premises laid down. The statate in that 
case applied to all manufacturers and operators of 
mines, and hence it applied to all persons operating 
under the same circumstances and conditions, and 
how the court could conclude that these two distinct 
Classes operated under the same circumstances and 
conditions that railroad companies and others engaged 
in different employments operated under we are un- 
able to perceive. ‘The position taken by that court, 
as wellas by the West Virginia court, that the classifi- 
cation by the Legislature of citizens based on the busi- 
ness they carry on is arbitrary, and therefore vicious 
and void, is not, in our opinion, sound in principle nor 
supported by authority. Such a classification has been 
sustained in many of the cases cited above, notably in 
Railway Co. v. Beckwith, 129 U. 8. 26, and cases cited. 
And in this connection we must not lose sight of the 
proposition that corporations are persons, within the 
meaning of the fourteenth amendment to the Consti- 
tution of the United States and our Bill of Rights, pro- 
hibiting the deprivation of libertyand property “ with- 
out due process of law.’’ Railway Co. v. Beckwith, 
supra. 

The other ground assumed by some of the courts 
that these statutes infringe unreasonably the right of 
contract is also, we think, untenable upon reason and 
authority. Conceding that the fundamental right of 
contract is essential to the enjoyment of liberty and 
property, yet the State has imposed in the past, and 
does now impose, without question, limitations upon 
that right. Such limitations are found in laws against 
usury and gambling, in the statute of frauds and per- 
juries, in laws probibiting contracts against public 
policy and contra bonos mores, in laws regulating rates 
of charges of railways and other public carriers, of 
elevators and warehouses, whether public or private, 
and in many others that might be named. The right 
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of contract, like all other rights, is held subject to the 
necessities of the social state. 

In the case at bar defendants appeal, in support of 
their contention that the statute in question is uncon- 
stitutional, to the general principles of free govern- 
ment and to section 4of our Bill of Rights, heretofore 
quoted. Is this, in any proper sense, a limitation upon 
the legislative power in Missouri? Speaking of the 
clause, “all persons havea natural right to life, liberty 
and the enjoyment of the gains of their own industry,” 
contained in this section, Judge Thompson in State v. 
Addington, supra, which involved the constitutionality 
of the act prohibiting the manufacture and sale of 
oleomargarine, uses this language: ‘‘ Clearly it does 
not mean that all persons have an absolute right to 
life, liberty and the enjoyment of the gains of their 
own industry. On the contrary, each of these enu- 
merated rights is held in subordination to the rights 
of society. A person has anatural right to life, but 
yet that life may be taken by law as a punishment for 
crime. He hasa natural right to liberty, but yet his 
liberty may be restrained either to punish or to pre- 
vent crime; in cases of infants, for purposes of pro- 
tection; in cases of persons infected with contagious 
diseases, for the benefit of the public health; and in 
cases of insane persons, for the good of the person 
himself, his relatives or the public. A person has a 
natural right to the gains of his own industry, and yet 
it is well understood and universally conceded that in 
a state of civil society there is no such thing as abso- 
lute right of property. On the contrary, all property 





is held in subordination to certain paramount rights | 


of the State and of the people. State v. Allmond, 2 
Houst. 612; Ovialt v. Pond, 29 Conn. 479, 487. It may 
be taken by the State for its revenue for governmen- 
tal purposes; it may be destroyed, in time of war, to 
impede the operations of the public enemy, or even, 
in time of peace, to prevent the spread of a conflagra- 
tion, and in all these cases the government is not 
bound to make restitution or award compensation to 
the owner. This being so, it is too plain for discussion 
that such a general declaration of right cannot be 
strained intoa prohibition against the Legislature from 
suppressing the manufacture and sale of a particular 
article of food. We must obviously look further than 
this for some constitutional inhibition against the 
statate in question.’’ And after an exhaustive discus- 
sion of the question, the Court of Appeals upheld the 
statute, and on appeal to this court the judgment was 
affirmed, and the opinion filed by Judge Thompson 
was approved in strong terms. 77 Mo. 110. 

In Powell v. Pennsylvania, 127 U.S. 678, which was 
also an oleomargarine case, Justice Harlan, speaking 
for the Supreme Court of the United States, said: 
“The power which the Legislature has to promote the 
general welfare is very great, and the discretion which 
that department of the government has in the employ- 
ment of means to that end is very large. While both 
its power and its discretion must be so exercised as 
not to impair the fundamental rights of life, liberty 
and property, and while, according to the principles 
upon which our institutions rest, the very idea that 
one may be compelled to hold his life or the means of 
living or any material right essential to the enjoyment 
of life at the mere will of another, seems to be intoler- 
able in any country where freedom prevails, as being 
the essence of slavery itself, yet in many cases of mere 
administration the responsibility is purely political, no 
appeal lying except to the ultimate tribunal of the 
public judgment, exercised in the presence of public 
opinion or by means of the suffrage. Vick Wo v. 
Hopkins, 118 U.S. 370. * * * If all that can be said 


of this legislation is that it is unwise, or unnecessarily 
oppressive to those manufacturing or selling whole- 
some oleomargarine as an article of food, their appeal 








| : 
must be to the Legislature or the ballot-box, not to thi 


judiciary. The latter cannot interfere without usurp- 
ing powers committed to another branch of the gov- 
ernment.’’ 

In scores of cases the courts have held that the State 
has the right, and that it is its duty, to interfere ty 
preserve “not only the public order, and to prevent 
offenses against the State, but also to establish for the 
intercourse of citizens with citizens those rules of 
good manners and good neighborhood which are ecal- 
culated to prevent a conflict of rights, and to insure to 
each the uninterrupted enjoyment of his own, so far 
as is reasonably consistent with a like enjoyment of 
rights by others.’’ ‘“ Rights of property,” says Chief 
Justice Shaw in Com. v. Alger, 7 Cush. £3, ‘like all 
other social and conventional rights, are subject to 
such reasonable restraints and regulations established 
by law as the Legislature, under the governing and 
controlling power vested in them by the Constitution, 
may think necessary and expedient.”’ Such power as 
this would be dangerous in the hands of an hereditary 
monarch, but *‘ there is little reason, under our system 
of government, for placing a close and narrow inter- 
pretation on the police power, or restricting its scope 
so as to hamper the legislative power in dealing with 
the varying necessities of society, and the new circum- 
stances as they arise calling for legislative interven- 
tion in the public interest, and no serious invasion of 
constitutional guaranties by the Legislature can with- 
stand for a long time the searching influence of public 
opinion, wbich is sure to come sooner or later to the 
side of law, order and justice, however it may be 
swayed for a time by passion or prejudice, or what 
ever aberrations may mark its course.”* Budd v. New 
York, 143 U. 8. 517. 

Before proceeding further, let us state here more 
fully than we have yet done tbe precise point now pre- 
sented for decision. The statute in question does not 
deny the right of the manufacturer or the operator of 
amine to engage in the mercantile business, nor to pay 
the wages of labor in merchandise, but it simply pro- 
hibits him from issuing a check or other evidence of 
debt in payment of such wages, without at the same 
time making it negotiable and redeemable at its face 
value, without discount, in cash or merchandise, at 
the option of the holder. In other words, the statute 
is not prohibitive of any right, but regulative of it, and 
there is a wide difference between regulation and pro- 
hibition, between prescribing the terms upon which a 
right may be enjoyed and a denial of that right alto- 
gether. Davis v. State, 68 Ala., supra; Jamison v. Gus 
& Oil Co., supra; Mugler v. Kansas, 125 U. 8. 623. The 
defendants, in our opinion, are not deprived of any 
right or privilege which is not denied to all others sim- 
ilarly situated. “The provisions of the statute to 
which our decision is directed operates upon all mem- 
bers of the classes enumerated. It neither confers 
special privileges nor makes unjust discrimination. All 
who are members of the classes named are entitled to 
its benefits or subjected to its burdens. It is open to 
every citizen to become a member of the classes desig- 
nated, and the privileges conferred belong on equal 
terms to all.” Hlancock v. Yaden, supra. Our Bill of 
Rights declares that ** all constitutional government is 
intended to promote the general welfare,’’ which is but 
the embodiment of the principles above enunciated. 
But it goes further and provides that the principal 
office of government is to give security to life, liberty 
and the enjoyment of the gains of industry, and when 
it fails to give this security it fails of its chief design. 
In the interpretation of this language we cannot give 
sanction to the doctrine of the Supreme Court of West 
Virginia in State vy. Coal & Coke Co., that, though one 
party may wrong another, the State has no right to 
interfere, and the only remedy is with the injured 
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party. In numberless instances the injured party can- 
not protect himself. Nor do we agree with the Texas 
court that ‘employer and employee must always deal 
at arm’s length.’’ Suppose the employer's arm. is 
enormously the longest and strongest, then what? 
Courts do extend the strong arm of the law to men 
with the shortest and weakest arms in cases of catch- 
ing bargains with expectant heirs, and of contracts be- 





tween client and attorney, guardian and ward, doctor 
and patient, spiritual adviser and advisee, and many 
others where a fiduciary relation exists, and relieve 
them of burdens imposed by those having the longest 
and strongest arms. There are relations that give men 
an undue advantage over their fellows that justify 
State interference in behalf of the weak against the 
strong, and no State ean abdicate its right to such in- 
terference without failing ‘tof its chief design.”’ Ab- 
solute liberty can exist in an ideal State only. We do 
not live in) Utopia, but upon earth, where we find 
fraud, imposition and oppression, and where men and 
women have the will and power to make their fellows 
mourn, and until wereach that ideal State where the 
golden rule will be obeyed in letter and spirit, we will 
have to endure the inconveniences of government and 
the State will have to promote the general welfare of 
the people, and give security, as far as it may be, to 
Ilow far the 
government should go in the defeuse and aid of the 





life, liberty and the gains of industry. 


weak, inexperienced or foolish cannot be stated dog- 


matically. We had oceasion in Slate v. Burgdoerfer, 


supra, and Slate v. Mo. Sup.), 18 8. W. Ren. 
841, to dwell upon this question at length, and we will 
not repeat here what was said there. 

The ease of Haneoel v. 
point on every question involved in the case in hand. 
The statute of Indiana is similar to ours, and its con- 
stitutionality arose in acivil action for wages, where 


Th yrnto ‘ 


Yuden, supra, is precisely in 


the employer set up as a defense an agreement of the 
employee to receive merchandise in payment of his 
wages at the opliou of the employer, and waiving his 
right to payment in lawfal money of the United States 
every two weeks, us required by statute. The Su- 
preme Court, aftera review of the authorities, held the 
statute constitutional. Mr. Pingrey, ina very able ar- 
ticle published in 34 Central Law Journal, 91, main- 
tains that reason and the weight of authority are 
against the Indiana court. But on the other hand the 
editors of the American Law Review, in a note in vol- 
ume 24, puge 328, warmly indorse the opinion of that 
court. They say: ‘These statutes are aimed at the 
well-known practice of employers of forcing their la- 
borers to receive their wages, or a part of them, in 
These schemes have 
Many mining 
and manufacturing companies have thus forced their 


goods at the ‘company’s store.’ 
been the subject of the grossest abuses. 


employees to receive their wages in goods, and have 
sold the goods to them at enormous profits, in many 
cases at double their actual cost. : We tuke 
the view that these practices, so oppressive to honest 
labor, will not be brokeu up until the criminal machin- 
ery of the State is levelled againstthem. * * * But 
we renew an expression of opinion that it is the true 
office of government to arbitrat 






between those who 
have to work for their daily bread and those who have 
the power to oppress them.’’ Applying these princi- 
ples to the statute in question, can we say the Legisla- 
ture exceeded its powerin itsenactment? It was first 
passed in I88l. A condition, not a theory, confronted 
the people of the State at that time. Contemporane- 
ous history, of which the courts take judicial notice, 
teaches us what that condition was, and to some ex- 
tentisnow. Mr. MeCullough, in his Commercial Dic- 
tionary, published in 1842, under the title * Track Sys- 
tem,” says: ‘'‘ Truck system,’ a name given to a 
practice thay bas prevailed, particularly in the mining 





and manufacturing districts, of paying the wages of 
workmen in goods instead of money. The plan has 
been for the masters lo establish warehouses or shops, 
and the workmen in their employment have either got 
their wages accounted for to them by supplies of goods 
from such depots, without receiving any money, or 
they have got the money with a tacit or express un- 
derstanding that they were to resort to the warehouses 
or shops of their masters for such articles as they were 
furnished with. 

“Advantages and disadvantages of the truck system: 
A great deal of contradictory evidence has been given, 
und very opposite opinions have been held, as to the 
practical operation and real effect of this system on the 
workmen. Noris this to be wondered at, seeing that 
every thing depends on the mode in which it is admin- 
istered, and that it may be either highly advantageous 
or highly injurious to the laborer. If a manufacturer 
of character establish a shop, supplied with the princi- 
pal articles required for the use of the workmen in his 
employment, and give them free liberty to resort to it 
or not, as they please, it can at all events do them no 
harm, and will most likely render them material ser- 
vice. The manufacturer, having the command of 
capital, may in general lay in his goods to a greater ad- 
vantage than they can be laid in by the greater num- 
ber of retail tradesmen in moderate-sized towns, and 
not being dependent on the profits of his shop for sup- 
port he is, even though he had no advantage in their 
purchase, able to sell his goods ata cheaper rate than 
they can be afforded by the majority of shopkeepers. 
Sometimes also a factory is established in a district 
where shops either do not exist at all or are very de- 
ficient, and in such cases the master consults the in- 
terest and convenience of those dependent on him 
when he provides asupply of the principal articles re- 
quired for their subsistence. Lt is easy therefore to 
see that the keeping of shops by masters for the use of 
their workmen may be very beneficial to the latter. 
But to insure its being so it is indispensable that the 
masters should be above taking an advantage when it 
is Within their reach, and that their conduct toward 
the workmen should not bein any degree influenced 
by the circumstances of the latter dealing or not deal- 
ing with their shops. Such disinterestedness is how- 
ever a great deal more than could be rationally ex- 
pected from the generality of men, and hence, though 
many instances may be specified in which the truck 
system was advantageous to the workmen, those of a 
contrary description were unfortunately far more nu- 
merous. [tis obvious indeed that a practice of this 
sort affords very great facilities for fraudulent deal- 
ings. Under the old law a manufacturer who had a 
shop had means, supposing he were inclined to use 
them, not possessed by any ordinary shopkeeper as re- 
spects his customers, for forcing upon his workmen in- 
ferior goods at an exorbitant price. * * * In many 
instances indeed the profits made by the shops ex- 
ceeded those made by the business to which they were 
contingent, and thousands of workmen whose wages 
were nominally thirty shillings a week did not really 
receive, owing to the bad quality and high price of the 
goods supplied to them, more than twenty shillings, 
and often not so much. 

“Abolition of the truck system: <A system of deal- 
ing with the laboring classes, so very susceptible of 
abuse, and which in point of fact was very extensively 
abused, was loudly and justly complained of. A bill 
was in consequence introduced for its suppression by 
Mr. Littleton, which, after a great deal of opposition 
and discussion, was passed into alaw. 1&2 Wm. 1V. 


Those who opposed this act did so on two grounds: 
First, that it was improper to interfere at all in a mat- 
ter of this sort, and, second, that the interference 
The first of these objections 


would not be effective. 
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does not appear entitled to any weight. In suppress- 
ing the truck system the Legislature did nothing that 
could in any wise regulate or fetter the fair employ- 
ment of capital. It interfered merely to put down 
abuse, to carry in fact the contract of wages into full 
effect, by preventing the workmen from being de- 
frauded of a portion of the wages he had stipulated 
for. The presumption no doubt is, in questions be- 
tween workmen and theiremployers, that government 
had better abstain from all interference, and leave it 
to the parties to adjust their disputes on the principle 
of mutual interest and compromised advantage. Still 
however this is merely a presumption, and must not 
be viewed as an absolute rale. Instances have re- 
peatedly occurred where the interference of legislation 
to prevent or suppress abuses, on occasions of the sort 
now alluded to, lias been imperiously required, and has 
been highly advantageous. Those who claim its inter- 
position are indeed bound to show clearly that it is 
called for to obviate some gross abuse, or that it will 
materially redound to the public advantage, and this, 
we think, was done in the completest manner by the 
opponents of the truck system. Regard forthe inter- 
est of the more respectable part of the masters, as well 
as for those of the workmen, required its abolition, for 
while it continued, those who despised taking an ad- 
vantage of their dependents were less favorably situ- 
ated than those who did. It is ludicrous therefore in 
a case of this sort to set up a cuckoo cry about the 
‘freedom of industry.’ The good incident to the 
truck system was, in practice, found to be vastly over- 
balanced by the abuses that grew out of it.’’ 

The labor commissioner of Missouri, in his official 
report to the governor, January 11, 1881, speaking of 
the payment of wages, said: “To obtain an intelli- 
gent and satisfactory understanding of the question, 
the opinions of the workingmen, employers and farm- 
ers, as expressed elsewhere in this chapter, must be 
studied. These opinious, it may be observed, come 
from all parts of the State, and from the most intelli- 
gent and reflecting portion of its citizens. It may be 
further observed that, while the presumption is that 
the wages of labor are paid in the currency of the ua- 
tion, it will be found on examination that a large pro- 
portion is paid in goods supplied by stores owned by 
the proprietors or corporations, or in ‘store orders’ 
where the store is not so owned. ‘The high prices 
charged for the goods in these stores, ranging from ten 
to forty per cent bigher than goods of the same quality 
sell at neighboring stores, the low rates of wages and 
the rules in force in many establishments of keeping 
back wages from one to four months, have impover- 
ished and diminished the resources of the laborer to 
such a degree that after years of toil, if he desired to 
leave he would have to leave as a tramp, or if unable 
longer to maintain himself, would have to accept life 
as acharity from others. Nor is the laborer the only 
sufferer by this iniquitoussystem. It affects, to an ex- 
tent known only to those who are so unfortunate as to 
be within its influence, the farming and commercial 
interests of the district wherever the system holds 
sway.” Report 1881, pp. 15, 16. And having quoted 
extensively from the article on the truck system in 
McCullough’s Commercial Dictionary, the commis- 
sioner continues: ‘‘ Here is an exact portraiture of 
the truck system as it existed fifty years ago in Eng- 
land, and as it exists in the State of Missouri to-day, to 
an extent that would be incredible in the absence of 
proof.’* 

To relieve the working classes of some of the evils 
attendant upon the truck system, the statute in ques- 
tion was enacted. The prohibition did not extend to 
the business itself, but to the form only in which it 
should be carried on. The “ company store”? was not 


abolished, nor was the right to pay for wages in mer- 





chandise taken away, but the business was regulated, 
and the mode of payment, if in merchandise, pre- 
scribed. ‘The Legislature did not undertake to limit 
the right of contract, but simply to prescribe its form 
in certain contingencies, and that it had the right to do 
this we have no doubt. The statute imposes no addi- 
tional expense on the mine-owner aud manufacturer, 
as was the case in Millett v. People, where the law re- 
quired the mine-owner to buy scales and hire a clerk 
at his own expense to weigh coal. Indeed our statute 
relieves the employer of expense. It relieves him of 
the expense of printing * coupon check books” and 
keeping an account of them. What burden of any 
kind does it lay on the employer? What right does it 
deprive him of? None that wecan perceive. Did the 
act of defendants in this case work a wrong upon Dan- 
iels? Let us see. At the time tbe coupon check book 
was delivered to him they owed him for wages that 
month the sum of $5.50. The amount called for in the 
book was to be deducted out of the wages at a settle- 
ment to take place inthefuture. What was it defend- 
ants owed their employee? Dollars. What did they 
give him? A non-transferable coupon check book, 
ealling for 35, payable in merchandise at their store. 
Suppose this check book gave defendants an opportu- 
nity to charge Daniels from ten to forty per cent more 
than the same goods could be bought for at other 
stores (and this the labor commissioner and Mr. Me- 
Cullough, in his Commercial Dictionary, think manu- 
facturers and mine operators not only have an opportu- 
nity to do, but often do), if they had availed themselves 
of this opportunity, they would have made on the book 
for $5 from fifty cents to $2. Was not this fifty cents 
or 32,.as the case may have been, as much the gains of 
Daniels’ industry, and as much his property, as the 
part of the $5 which he did not lose? And _ has the 
State no power to secure it to him? Does not the State 
that fails toconfer such security “fail of itschief de- 
sign?” But this is not the whole extent of the wrong 
inflicted on the laborer by this system. He is deprived 
of using his own as he likes. The book he gets is not 
transferable. Daniels had earned $5, and his employer 
handed him in payment an order for merchandise, 
and enjoined on him not to assign it. What right has 
the employer to put this restraint upon the transfer of 
this evidence of indebtedness on his employee? Had 
he not earned $5? ‘Then why deprive him of the en- 
joyment of it in any way agreeable to him? Suppose 
defendants had given Daniels $5 in cash, and then had 
exacted a contract of him that he would not transfer 
it, but would spend it for merchandise in the employ- 
ers’ store, what would all just men thinkof that? The 
use of a non-transferable coupon check book, calling 
for merchandise in payment of wages of labor, also de- 
prives the laborer of the enjoyment of the gains of his 
own industry, to secure which is declared by our Bill 
of Rights to be the principal object of government. 
And again this system gives the employer the advan- 
tage, because he alone fixes the price of his goods, and 
thus determines the measure of value of $5 in mer- 
chandise. ‘** Merchandise” is indeterminate in kind, 
quality, quantity and value, and the holder does not 
know, nor can he estimate, the value of his coupon 
check book, and is absolutely at the mercy of the party 
issuing it. But the injustice of this system is not con- 
fined to the employees, but extends to the farmers liv- 
ing in the neighborhood of the mines and factories. 
The mine operator or manufacturer has it in his power 
to dominate the purchasing and selling market of 
money commodities. The laborers cannot compete 
with him forthe products of the farm, because they 
have nothing to pay with except non-negotiable cou- 
pons, and other merchants cannot compete with him 
for the same reason. The employer thus enjoys a com- 
plete monopoly of the local market. He is a bear to 
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the farmer and a bull to the employee. Has the State 
no power to interfere with such an evil? 

Wecan have some conception of the magnitude of 
the possible illegitimate profits of this system, and the 
possible loss by employees and the general public, by 
considering the great army of men and women engaged 
in mines and factories ini our State, and the vast sums 
they annually earn by their toil. Has the State no 
power to interfere with such an evil and grant protec- 
tion? The protection afforded by a State that would 
not interfere with a known evil like that would be 
such “ protection as vultures give to lambs—covering 
and devouring them.” But we are met by the propo- 
sition that by interfering in behalf of the laborer we 
degrade his manhood and stamp him with imbecility, 
and that if he loses on his wages he gains the inesti- 
mable boon of free contract. But is he free in the true 
sense? Suppose he is poor and depends upon his daily 
toil for means to support himself and family. Can he 
be suid to stand on equal terms with the employer of 
hundreds, and sometimes thousands, of hands, haid- 
ling in many cases millions of dollars? Which has the 
lougest arm, and which will get the advantage if they 
are left to deal in all cases with each other at arm’s 
length? An employer,if he so desired, would soon 
find methods to discharge a hand, without giving any 
reason for it, that failed to bear the exactions of the 
truck system. Such a laborer, when he submits to un- 
just conditions, under such circumstances, cannot be 
styled an imbecile, and if his manhood is degraded it 
results from the undue advantages taken of his neces- 
sities by the other party. The history of mankind 
teaches that when governments leave the rich and poor 
to deal with each other at arm’s length, and afford no 
remedy except that enforced by the respective parties 
themselves, the inequality of conditions which natu- 
rally appertain to men and women becomes more 
marked, and distinctions based on wealth inevitably 
result, creating an aristocracy in its most odious form. 
We hear a great deal about the conflict between labor 
and capital, but any such conflict that actually exists 
is not natural, but artificial, arising from an attempt 
of the parties by improper means to obtain unjust ad- 
vantages. Labor and capital are interdependent. 
They must exist together or wholly disappear. The 
mining and manufacturing interests of Missouri are 
extensive and important, having invested,as they have, 
millions of capital, and giving employment, as they do, 
to thousands of hands. It is the duty of the State to 
give security to this capital, and to protect the labor- 
ers in these industries in the enjoyment of the gains of 
their own industry. To accomplish this many laws are 
to be found upon our statute books. The Legislature 
determined that the statute in question was required 
to promote the general welfare, and to secure to the 
laborer the enjoyment of the gains of his own indus- 
try, and shall the courts oppose in this instance the ju- 
dicial judgment to the legislative judgment? The 
presumption is that the act is constitutional, and this 
continues till the contrary clearly appears. The Leg- 
islature no doubt gave the subject a most searching 
examination, and passed the act making it applicable 
to operators of mines and manufacturers alone. This, 
it is argued, is an arbitrary and unjust discrimination 
against the two classes named. But how can we say 
that it is arbitrary and unjust? The courts are apt to 
deal with questions of this character in the abstract, 
and Legislatures are prone to deal with them in the 
concrete. Legislatures see, or think they see, an evil 
in its relations to certain persons, objects and things, 
and deal with it in that relation alone. lt seems that 
the truck system is peculiar to the operations of mines 
and factories. Can we presume that the Legislature 
found, upon investigation, that other employers of la- 
bor paid their hands in merchandise to the same ex- 





tent and as habitually as miners and manufacturers, 
and then arbitrarily omitted them from the operation 
of the law? We think not. On the contrary we must 
presume that the remedy provided was intended to be 
and is coextensive with the evil. The English Parlia- 
ment, more than sixty years ago, passed a statute much 
more stringent than ours, which applied to manufac- 
turers and mine operators, and many statutes of the 
American States are aimed at these two classes only, 
all of which shows that the practice of paying wages of 
labor in merchandise or orders for merchandise pre- 
vailed with those classes specially to a degree injuri- 
ous to their employees and the public. 

The Legislature had the power also to aflix a penalty 
to the violation of the statute. See cases cited above. 
Without such penalty, recoverable by the State, such 
legislation would be nugatory. The amounts lost by 
each employee would be too small to justify litigation, 
and the same causes that induce him to submit to un- 
just exactions would operate much more strongly to 
make him refrain from appealing to the courts. Be- 
fore he could do this he would unquestionably have to 
sever his connection with his employer. The only way 
to make such laws eifective is to make their violation 
criminal, and to authorize the State to proceed against 
the offender by information or indictment, as in this 
cise. 

The point made by defendants that the evidence 
does not show a violation of the statute cannot be 
maintained. At the time the check book was given to 
Daniels he had earned $5.50 on his wages for the cur- 
rent month, and the amount of the book was to be de- 
ducted from his wages when settlement was made, 
and he was charged at the time withit. The fact that 
he was indebted to defendants on a prior account cuts 
no figure inthe case. It certainly cannot be muain- 
tained that the book was togo as acredit on what he 
owed thestore. If it had been intended that the $5 
should go in payment of the old account it would have 
been 80 credited at the time. 

Finding no error in the record, the judgment is af- 
firmed. 


MACFARLANE, J., concurs in the result, but a Fed- 
eral question being involved, and the principle being 
an important one, GANTT, P. J., expresses no opinion 
and the case is, on our own motion, transferred to the 
court in bane. 


—_——____— 
NEW YORK COURT OF APPEALS AB- 
STRACTS. 


BANKS—ASSIGNMENT—CHECK FOR AMOUNT OF DE- 
POSIT—DELIVERY OF DEPOSIT SLIP—EVIDENCE MADE 
COMPETENT BY ADVERSE PARTY.—(1) The giving of a 
check by a bank depositor forthe full amount of the 
deposit does not operate as an assignment to the holder 
of the check, so as to enable him to enforce payment 
thereon against the bank prior to its acceptance of the 
check. Harris v. Clark, 3 N. Y. 93; Chapman vy. White, 
6 id. 412; tna Nat. Bank v. Fourth Nat. Bank, 46 
id. 87; Duncan v. Berlin, 60 id. 151; Risley v. Bank, 83 
id. 318. (2) A deposit slip issued by a banker, acknowl- 
edging the receipt of the amount of money therein 
named, is intended merely to furnish evidence as be- 
tween the depositor and the bank, that ona given day 
there was deposited a given sum, and not that such 
sum remains on deposit; and hence the delivery of 
the deposit slip to a third person by the depositor does 
not operate as an assignment of the deposit. (3) A 
conversation between a bank depositor and a_ third 
person, to whom he had delivered the deposit slip, and 
in whose favor he had drawn a check for the amount, 
in which he stated that the deposit would not be avail- 
able for ten days, aud that he wauted the check dis- 
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counted immediately, which was accordingly done, 
and the money paid him by such third person, does 
not, as matter of law, operate as an assignment of the 
deposit to such third person, and a finding by the jury 
that it did not will not be disturbed on appeal. (4) In 
an action by the holder of a check against a bank 
which had refused payment on the ground that the 
drawer,bad no funds on deposit, evidence by plaintiff's 
agent that the bank had refused him permission to in- 
spect its books for the purpose of ascertaining whether 
the drawer was in funds, renders admissible the books 
of the bank to show that in fact there were no funds, 
and to thus overcome any inference that might be 
drawn against the bank from its refusal to permit the 
inspection. Second Division, Oct. 1, 1892. First Nat. 
Bank of Union Mills v. Clark. Opinion by Parker, J. 


CORPORATIONS — JUDICIAL SUPERVISION — SUIT BY 
PEOPLE WITHOUT RELATOR—REORGANIZATION UNDER 
LAWS OF PORE!IGN STatTe.—(1) Code of Civil Procedure, 
section 1781, authorizes an action to compel the trus- 
tees or directors of a corporation to account for their 
official acts in managing and disposing of the property 
committed to their charge, and to require them to pay 
to the corporation or its creditors the value of any 
property transferred in violation of their duties, and 
to remove them for misconduct. Section 1782 author- 
izes the action to be brought by the attorney-general in 
behalf of the people. Section 1808 provides that the 
action must be brought by the attorney-general if he 
has good reason to believe that it can be maintained, 
and if, in his opinion, the public interests require it to 
be brought. IJle/d, that such action can be maintained 
by the attorney-general in the name of the people, 
without a relator, whenever he is convinced, not only 
that it can be maintained, but that the public inter- 
ests require it, though the people have no direct inter- 
est in the result, and though the grievance sought to 
be redressed is a private and not a public one. 8 N.Y. 
Supp. 918, reversed. (2) Section 1808, which authorizes 
the action to be brought by the attorney-general if he 
has good reason to believe that it can be maintained, 
and if, *¢ in his opinion,’’ the public interests require it 
to be brought, vests him with absolute discretion as to 
what the public interests require, and his decision is 
not subject to review by the courts. Landon and 
Brown, JJ., dissenting. (5) A domestic corporation 
cannot sell all its property to a foreign corporation or- 
ganized through its procurement, with a majority of 
non-resident trustees, for the express purpose of 
slepping into its shoes, taking all its assets, and 
carrying on its business, as that would be the practical 
destruction of the domestic corporation by its own 
act, which the law will not tolerate; and the transfer 
being void as to non-assenting stockholders and the 
State, the latter may, in its sovereign capacity, compel 
the trustee who consummated the transfer to make 
restitution of the property to the corporation. Second 
Division, Oct. 1, 1892. People v. Ballard. Opinion by 
Vann, J. 


-——— RIGHTS OF PROMOTERS —- TRUST RELATIONS 
—wpreacn. — (1) Railroad bondholders accepted 
iands valued at $7,500,000 in payment of their 
bonds. They then appointed a committed to prepare 
and report a plan by which they could, if possible, 
realize in money the par value of their bonds and cou- 
pons out ofthe land. The report of this committee 
advised the creation of a corporation, to which the 
land was to be conveyed, with acapital of $1,500,000, 
ten per cent to be paid in cash and the remainder in 
land. It also provided for the issue of scrip by the cor- 
poration to the extent of 36,000,000, which was to be 
receivable in payment of seventy-five per cent of the 
price of the land at regular selling rates, with an op- 
tion to the company to retire the scrip from time to 











time by the payment of its par value out of the com- 
pany’s surplus funds. Esch holder of a bond, with all 
coupons attached, amounting to $1,500, was to receive 
$500 in stock and $1,200 in scrip. Held, that the cor- 
poration having been subsequently organized pursuant 
to this report, and having accepted a conveyance of 
the land, was chargeable with notice of the proceed- 
ings of the bondholders which led to its existence, and 
that in determining the rights of the scripholders, not 
only the scrip certificates, but also the proceedings 
leading up to the organization, must be considered. 
(2) The corporation, which was organized to enable 
the bondholders to realize in money the par value of 
the bonds and coupons out of the land, which issued 
its stock as payment for one-fourth of such land, and 
then accepted a separate conveyance of the other 
three-fourths in consideration of the scrip issued by it, 
holds the title to such three-fourths in trust for the 
scripholders to dispose of it, and collect, if possible, so 
much of the debt as the scrip represents; and it is a 
breach of such trust for the corporation to reissue and 
distribute among its stockholders, as a dividend, scrip 
received by it in payment for such lands, or purchased 
by it from the proceeds of their sale, as such reissue 
and distribution would in effect donate to the stock- 
holders the land represented by the purchasing power 
of the scrip, and impair to that extent the rights of 
the seripholders. (3) It is alsoa breach of such trust 
for the corporation to declare a dividend to its stock- 
holders out of the proceeds realized by it from cash 
sales of the three-fourths so held in trust for the scrip- 
holders, as such proceeds constitute a trust fund to be 
used by the corporation in purchasing and retiring the 
outstanding scrip. (4) The existence of the trust does 
not create a lien on the lands, and thus render them 
unsalable, as it isa trust to sell and distribute which 


| enables the trustee to give perfect title, and fastens a 


lien on the proceeds. (5) ‘The fact that the scrip was 
reissued to stockholders to enable them to purchase 
parts of such lands which were in danger of being lost 
by forfeiture to the State where situated, does not ex- 
cuse the corporation’s breach of trust, as the rights of 
the scripholders were fixed by contract, and could not 
be changed or destroyed even by acts done with an in- 
tention to save them from loss. (6) Since the stock 
and scrip are not held in the same proportion by the 
bondbolders as when originally issued, the breach of 
trust cannot be excused on the ground that what the 
scripholders lost as such they gained as stockholders. 
(7) Consent by the scripholders to the vacation of a 
temporary injunction against a threatened reissue of 
the scrip in question, and a threatened declaration of a 
dividend out of the cash sales, is no bar to another ac- 
tion by them against the directors of the corporation 
for the actual doing of such unauthorized acts, where 
the temporary injunction was vacated without preju- 
dice to either party, and the action in which it was is- 
sued was kept alive as a continued assertion of the 
scripholders’ right to a permanent injunction. (8) 
Where an answer is served to a complaint insufficient 
in some respects, a trial had, and every essential fact 
not only proved, but found by the court, plaintiffs are 
entitled to any relief consistent with the case made by 
the complaint and embraced within its issues. Sec- 
ond Division, Oct. 1, 1892. Rogers v. New York & T. 
Land Co. Opinion by Vann, J. 


COVENANT — BREACH OF— PROMISE FOR BENE- 
FIT OF ANOTHER— WHO MAY SUE.—A_ covenant 
by a grantee of land, as part of the consideration of 
the deed, to pay the incumbrances on the land, is not 
a promise for the benefit of the grautor’s widow, who 
did not join in the deed, but whose dower right was 
expressly reserved, which will entitle her to sue the 
grantee on his failure to pay such incumbrances, which 
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were afterward foreclosed, and her dower thereby cut 
off. ‘There is lacking in this case the essential relation 
of debtor and creditor between thegrantor and a third 
person seeking to enforce such a covenant, or 
such a relation as makes the performance of the 
covenant at the instance of such third person a 
satisfaction of some legal or equitable duty owing by 
the grantor to such person, which must exist accord- 
ing to the cases in order to entitle a stranger to the cov- 
enant to enforce it. It is not sufficient that the per- 
formance of the covenant may benefit athird person. 
It must have been entered into for his benefit, or at 
least such benefit must be the direct result of perform- 
ance, and so within the contemplation of the parties, 
and in addition the grantor must have a legal interest 
that the covenant be performed in favor of the party 
claiming performance. Garnsey v. Rogers, 47 N. Y. 
233; Vrooman v. Turner, 69 id. 280; Lorillard v. Clyde, 
22 id. 498. Theapplication of the doctrine of Law- 
rence v. Fox, 20 N. Y. 268, to this case would extend it 
much further than hitherto, and this cannot be per- 
mitted, in view of the repeated declarations of the 
court that it should be confined to its original limits. 
Oct. 4, 1892. Durnherrv. Rau. Opinion by Andrews, 
J. 15 N. Y. Supp. 344, affirmed. 


INSURANCE—RIGHTS OF MORTGAGEE—ACCORD AND 
SATISFACTION BETWEEN OWNER AND INSURER.—Where 
an insurance policy procured by the owner of the fee 
provides for the payment of the loss to the mortgagee 
as his interest may appear, an accord and satisfaction 
entered into between the insurer and the owner is not 
a bar toa recovery by the mortgagee from the insurer 
of his damages, as his right thereto appeared on the 
face of the policy, in which he bad a vested interest, 
and which constitutes a contract between himself, the 
owner, and the insurer. In case a claim arises in favor 
of A. and B. against C. out of acontract entered into 
by the three, to which claim by the contract A. has the 





prior and B. the subsequent right, C. and B. cannot, 


without the consent of A., effect an accord and satis- 
faction which will cut off the right of A. Ennis v. In- 
surance Co., 3 Bosw. 516; Cromwell v. Insurance Co., 
44 N. Y. 42; Reid v. McCrum, 91 id. 412; Baltig v. 
Dobin, 67 Barb. 507. Second Division, Oct. 1, 1892. 
Hathaway v. Orient Jus. Co. Opinion by Follett, C. J. 
11 N. Y. Supp. 415, affirmed. 


MARRIAGE—VICIOUS DOG—-LIABILITY OF WIFE—AC- 
TION AGAINST—JOINDER OF HUSBAND.—(L) A husband 
living with his wife on premises owned by her has no 
such control over the premises, since the passage of 
Laws of 1862, chapter 172, securing a wife the same 
property rights asif unmarried as to excuse her liabil- 
ity for the act of a dog kept and harbored by the hus- 
band with her consent, and with knowledge of its 
viciousness, and which is allowed to escape and bite a 
person on other premises. Com. v. Wood, 97 Mass. 
225, distinguished. 15 N. Y. Supp. 765, affirmed. (2) 
A husband, though responsible for the personal torts of 
the wife, is not responsible for trespasses committed 
by her in the management of her separate estate, as in 
the harboring of a vicious dog, and should not there- 
fore be joined as a party defendant. Rowe v. Smith, 
45 N. Y. 230; Baum v. Mullen, 47 id. 577; Fitzgerald v. 
Quann, 109 id. 441; Mangam v. Peck, Lilid. 401. 15 N. 
Y. Supp. 765, reversed. Oct. 4, 1892. Quilty v. Battie. 
Opinion by Maynard, J. 


MASTER AND SERVANT—DEFECTIVE MACHINERY— 
EVIDENCE OF NEGLIGENCE.—While plaintiff, an em- 
ployee of defendant, was cleaning a carding machine, 
it was set in motion by the voluntary shifting of the 
belt from the loose to the tight pulley, whereby plain- 
tiff wasinjured. The evidence showed that the ma- 
chine was of the kind in ordinary use, and with refer- 
ence to the shafting was set as were like machines in 





the room and in other mills, and there was no special 
defect pointed out. There was evidence that on three 
prior occasions the machine had started in the same 
way in the presence of defendant's superintendent, 
but that it would not so start if the shift of the belt 
from the tight to the loose pulley was properly made. 
Held, that a nonsuit was properly directed. Second 
Division, Oct. 1, 1892. Dingley v. Star Knitting Co. 
Opinion by Parker, J. Bradley and Vann, JJ., dis- 
senting. 12 N. Y. Supp. 31, affirmed. 


MUNICIPAL CORPORATION—OWNERSHIP OF STREET 
—ABANDONED CANAL BED—OCCUPATION BY STREET 
RAILWAY.--Laws of 1872, chapter 785, conferred upon 
the city of Elmira authority to convert a portion of 
the Chemung canal, which had been abandoned, into 
apublic street, reserving the fee in the land to the 
State. In 1874, Constitution of 1846, article 7, section 
6, prohibiting the Legislature from leasing or other- 
wise disposing of the canals of the State, was amended 
so asto permit the Legislature to confer on the city 
title to the canal in question. Laws of 1878, chapter 171, 
‘released and transferred” said portion of the canal 
to the city for the purposes of a street, on condition 
that the city pay a sum of money to adverse claimants, 
which it did. Held, that the city took the fee to the 
street, and that abutting lot-owners, who extended the 
side lines of their lots to the center of the prism of the 
canal, with a view to acquiring, under Laws of 1881, 
chapter 482, the title remaining in the State, were not 
entitled to have its occupation by a street railway en- 
joined. Second Division, Oct. 1, 1892. Dewitt vy. El- 
mira Transfer Ry. Co. Opinion by Landon, J. 9 N. 
Y. Supp. 149, affirmed. 

RECEIVERS—ACCOUNTING—ACTION ON BOND. — An 
action at law for the default of a receiver cannot be 
maintained against the sureties before an accounting 
of the receivership. Stilwell v. Mills, 19 Johns. 304; 
Salisbury v. Van Hoesen, 3 Hill, 77; Perkins v. Stim- 
mel, 114 N. Y. 559; Tlood vy. Hood, 85 id. 561. Second 
Division, Oct. 1, 1892. French v. Dauchy. Opinion by 
Bradley, J. 10 N. Y. Supp. 468, affirmed. 


SHIP AND SHIPPING—INJURIES TO SEAMAN—ASSU MP- 
TION OF RISK—OBEDIENCE OF ORDERS.—(L) A seaman, 
who is subject to imprisonment and forfeiture of 
wages for disobedience of orders (Rev. Stat. U. S., 
§ 4596), does not assume the risk incident to operating 
an uncovered winch in obedience to the order of his 
superior officer; and he can recover from the vessel- 
owners for injuries sustained by having his band 
caught in the cogs of the winch while operating it with 
reasonable care to avoid injury. (2) Whether the or- 
der to operate the uncovered winch was lawful or un- 
lawful, a finding by the jury that the seaman was not 
guilty of negligence in obeying it will not be reversed 
on appeal, as the punishment for disobedience was cer- 
tain, and the law does notadjudge a mistake of judg- 
ment undersuch difficult conditions to be negligence. 
Second Division, Oct. 1, 1892. Eldridge v. Atlas Sleam- 
ship Co. Opinion by Landon, J. Follett, C. J., and 
Haight and Parker, JJ., dissenting. 


— o—_—————— 


EX-PRESIDENT BEERS LOSES HIS CASE. 

| ge controversy between Wm. H. Beers, former 

president of the New York Life Insurance Com- 
pany, and the company, as to whether Mr. Beers is en- 
titled to recover $37,500 a year under the contract made 
between them in February last, has been decided by 
the General Term of the Supreme Court in favor of 
thecompany. The court’s opinion is given by Presid- 
ing Justice Van Brunt. He says it is apparent that 
the true consideration for the payment of so large an 
amount out of the pockets of the policy-holders by the 











498 





THE ALBANY LAW JOURNAL. 





board of trustees was in recognition of Mr. Beers, of 
his past services, which they seemed to think had been 
so valuable to the company and inadequately compen- 
sated. The idea of past services, the judge says, per- 
meates all the resolutions and agreements and is studi- 
ously referred to to fortify the action of the trustees, 
because they seem to realize that the payment of such 
an enormous salary in order that aman should sit with 
his arms folded and render no services whatever to the 
company, could not otherwise be justified. That ser- 
vices were not contemplated is apparent from the very 
nature of the agreement, because it is for life, and is 
not even dependent upon the ability to render any ser- 
vice to the company, because the obligation to serve is 
only “so far as strength and health might permit.” 
And it seems to be conceded that the corporation 
would have no right to make any such agreement 
founded on past services. The claim of the plaintiff 
would necessarily fall because of the infirmity of his 
contract. The court continues, that another fatal 
ground is that the board of trustees had no power to 
make a perpetual contract. If they can employ a man 
todo nothing ina so-called advisory capacity as long 
as he shall live, there is no reason why they could not 
employ, in like manner, every clerk, and thus take the 
management of the business out of the hands of the 
owners, viz., the policy-owners, with whom the policy 
of the law supposed the ultimate authority lies. Then 
reference is made by the court tothe by-laws of the 
company and the law under which it was organized, 
providing for the election of trustees every four 
years. 

The trustees cannot deprive the policy-holders of 
that right by making contracts for longer period than 
their terms of office. The action of the board in at- 
tempting to employ the plaintiff in any capacity was 
wholly without authority and absolutely nugatory. 
The plaintiff, as president, must be presumed to have 
known of the restrictions. He was so long connected 
with the company that he cannot be held to have been 
ignorant of this important function pertaining to his 
office. Until a comparatively recent period in the his- 
tory of jurisprudence in this State, it has been consid- 
ered the law that no director or trustee of a corpora- 
tion could make a contract with the corporation with- 
out raising the presumption that such a contract was 
fraudulent. The weight of authority now is that such 
a contract may be valid, but the weight of reason is ab- 
solutely the other way. It seems that public policy 
ought to be so shaped that such opportunities for fla- 
grant fraud should not be allowed. The court says that 
it is apparent that the owners of the property of the 
corporation having conferred upon a person the office 
of director, and he having undertaken the obligation, 
it isa flagrant dereliction of duty for him to deprive 
the corporation of the benefit of those counsels which 
he had promised to give in every contingency, to enter 
into a contract for his own benefit. If one director 
may do this others may, and the individual or private 
interest of each trustee or director becomes the main 
object of his efforts and enterprise. Unfortunately 
the rule, Judge Van Brunt says, has relaxed in this 
State, and it has been held that a director is at liberty 
to make a contract with his corporation so long as he 
does not do so while acting in his own interest on one 
side and also acting on the other in the capacity of 
trustee, so that his interest and duty might conflict. 
It is difficult to see, says Judge Van Brunt, how his in- 
terest and duty unite, when, because of his interest, 
he does not perform his duty as director or trustee (he 
did not vote upon these questions). Plaintiff did not 
have sufficient confidence to allow some other officer 
to preside over the meetings wherein his interests were 
so deeply involved, but felt it necessary, in order that 
the scheme might be carried out, that be should con- 











trol the course of deliberations, put the question as to 
the execution of the contract, superintend the vote 
and announce the result. He therefore took this part 
at least in the conduct of these meetings, and saw to it 
that his own interests were duly advanced at the ex- 
pense of the corporation whose welfare he was sup 
posed to represent. Instead of absenting himself from 
these meetings he thought it necessary to keep his 
board of trustees under his own eyes in order that they 
should do his behests. He now claims that such a con- 
tract is valid because he did not vote. If a contract of 
this kind is to be recognized and upheld in a court of 
justice, then the courts may as well take the remain- 
ing step and say that, unless a board of trustees can be 
proven to have acted from acorrupt and fraudulent 
motive in the making of such a contract with one of 
its own number, sach a contract shall be upheld, even 
though the contracting trustee takes part in the delib- 
erations of the board which result in the authorizing 
of the contract, and asa trustee urges and votes for 
its adoption. 

The court does not pass upon the objection that 
Beers’ agreement not to connect himself with other 
life insurance companies is in restraint of trade, be- 
cause the other points discussed are so strong that it is 
unnecessary. 

©’ Brien and Lawrence, JJ., concur. 

—New York Law Journal. 


———__>___——__ 


CORRESPONDENCE. 
TIME FOR SERVICE OF DEMURRER, 
Editor of the Albany Law Journal: 

A General Term decision of the City Court of New 
York, made public in this week's issue of the State Re- 
porter, must, | think, come with a shock to the gen- 
eral practitioner. Never surprised at finding more 
things in the Code than are ever dreamt of by the most 
ardent admirer of Mr. Throop, we were scarcely pre- 
pared for the assertion that the Code does not contain 
provision limiting the time for service of a demurrer. 
In Brassington v. Rohrs, 48 State Rep. 514, both par- 
ties had noticed the cause for trial after issue joined 
by answer. Thereafter plaintiff demurred to one of 
the defenses which had been interposed. The case as 
reported does not state within how many days after 
answer the demurrer was served. But in disposing of 
defendant’s preliminary objection that ‘“‘ the demurrer 
was served too late,” the court uses this broad lan- 
guage: 

‘Notice of trial is subject to be defeated and ren- 
dered unavailing by service of an amended pleading or 
a change inthe pleading. * * * The Code fixes the 
time in which an answer must be served, but there is no 
provision limiting the time for service of a demurrer. 
* * * Unless an amended pleading is served before 
the time to do so expires, the notice of trial will stand. 
There being no fixed time when the demurrer should be 
served, the same was not affected by service of the no- 
tice of trial.’ (Italics are mine.) The decision seems 
to be squarely based upon the proposition that the 
Code provides no time within which a demurrer must 
be served. 

Section 520 of the Code declares that “a copy of each 
pleading subsequent to the complaint must be served 
within twenty days after service of a copy of the pre- 
ceding pleading.” Can there be any doubt that de- 
murrer is a pleading within the intent of this section ? 
It was ‘a pleading ’’ under the old system of practice. 
Van Santv. Pl, p. 15. By Stephens it is defined to be 
‘*a pleading which imports,’’ etc. 1 Pl. 43. The idea 


finds a place in the new practice, section 487 of the 
Code declaring “the only pleading on the part of the 
It seems 


defendant is either a demurrer or auswer.”’ 
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plainly within the spirit of the Code that both plaintiff 
and defendant are to be limited to twenty days within 
which to demur to the pleading last served. 

SEYMOUR VAN SANTVOORD. 

Troy, N. Y., Dec. 7, 1892. 

HAYNES V. SHERMAN. 
Editor of the Albany Law Journal: 

Now that you and some of your contributors bave 
said all that was to be said on the subject of Tenancy 
by the Entirety, I thought that you might take upa 
question that has sorely puzzled me. Ever since 
Haynes v. Sherman, 117 N. Y. 482, was published, I 
have tried to reconcile that case with other decisions. 
As by studyand consultation with fellow lawyers L 
have not been able to clear up that case, I thought that 
you might be able to throw some light on the subject. 
This case has become a leading one. I therefore feel 
more anxious to understand it. The facts are simple. 
Elijah T. Sherman died in October, 1887, leaving his 
wife and six children. He gaveall bis property, after 
payment of his debts, to his wife in trust for herself 
and children untilthe youngest child should reach his 
majority, or until such time as he would have reached 
it if he lived, and at that time his estate was to be di- 
vided among his heirs. The youngest child was born 
December 10, 1872. 

Obviously the will, as it was written, is not valid in 
all its parts, for if the youngest child died in Novem- 
ber, 1886, for example, the trust would continue 
through a term of years unlimited by any one or two 
specified lives in being. 

The entire will was declared void. My difficulty with 
the case is to understand why the unlawful provision 
of the will is not eliminated and the valid provision 
allowed to stand. It is conceded in the opinion that 
“ When a will contains separate trusts, some of which 
are legal and some illegal, or various limitations of es- 
tates not dependent upon each otber or essentially 
connected, some of which are legal and some illegal, 
the illegal portions may be stricken out, and the other 
portions permitted to stand, and the books are full of 
illustrations of such cases. The courts will strive to 
uphold so much of a will as they can without frustrat- 
ing the main intention of the testator or violating any 
rule of law.”’ 

One illustration of this rule is Henderson v. Hender- 
son, 113 N. Y.1. There property was left to executors 
to sell and divide among a family of children, and a 
void provision was inserted that if any child died in- 
termediate testator’s death and the final division of 
the estate by the executors, such child’s descendants 
should take the share to which the parent would have 
been entitled if living. As this later provision was 
void, and asin the main the testator’s plan could be 
carried out, if this provision was removed from the 
will, it was so removed in accordance with the doc- 
trine !nid down in the opinion as quoted above. There 
are many cases to the same effect. 

My difficulty, | say, with this 117 New York case is 
why the same rule was not applied here. If Elijah T. 
Sherman, the testator, had stopped when he said “I 
give all my property in trust to my wife if my young- 
est child lives till majority, and at his majority, if he 
reaches it, | give my property to my heirs,’ no one, I 
think, could doubt but that the limitations over to the 
heirs would have been good if the child reached ma- 
jority. Nowthen as the case is reported all this is 


said, in the will, and as in the Henderson v. Henderson, 
113 N. Y. 1, case, a void provision is added that, even 
if the youngest child dies, the trust is to continue. 
Why may not this void part be dropped? Then if the 
child dies in his minority, the limitation over is void, 





but if, as is much more probable by the life tables, he 
lives, then why not allow the testator’s intention to be 
carried out? Would not this be in accord with the rule 
as laid down in the opinion concerning the expunging 
of illegal provisions from wills which are in the main 
valid? Further, if the child dies in his minority, the 
testator’s designs would have been carried out to the 
extent that the trust would last through part of the 
child’s minority, and at the child’s death the estate 
would go to testator’s heirs the same as if the will is 
broken, and the beirs take the property under the will 
at the youngest child’s majority. 

I think that a mistake was made in applying the law 
as enunciated in Schettler v. Smith, 41 N. Y. 328, to the 
facts of this case. It was there decided that a devise 
of property to a son for life, then to whatever wife he 
might marry for life, and then a limitation over would 
be void, because the son’s future wife might not be in 
being at the testator’s death, and so the power of alien- 
ation might not necessarily be contingent on two lives 
in being at testator’s death, but the first valid life es- 
tute was upheld. Nosuch question arises in this 117 
New York case, but the chances are much in favor of 
lawfully carrying out the testator’s intention if only 
an ulterior void limitation is clipped off. And a valid 
trust may be upheld which is contingent on the life of 
a person whom the testator specified. With the will 
thus modified in accordance with our law, if the child 
lived through majority, the testator’s plans would be 
carried out to the letter, and if the child died during 
minority, the testator’s plans would not be frustrated 
as much as to condemn the will at the start. In Schet- 
tler v. Smith there are no two specified lives at the ter- 
mination of which the trust must of necessity cease. 
In this case by lopping offa void provision the trust is 
made dependent on one life. 

It is somewhat aside from the argument, but it seems 
to me the foundations of Schettler v. Smith have been 
badly shaken by later decisions. In that case one son 
had a wife living. Part of the estate was to go to this 
son for life, and at his death to his wife for life. It 
was determined that the intention was to give the es- 
tate to that wife to whom the son was then married if 
she was his last wife, or to any wife he might take 
thereafter if such future wife survived him. This was 
held to be the fatal defect, as the future wife might be 
born after the testator’s death, and so only the first 
life estate to the son was held good; but by Schermer- 
horn vy. Cotting, 131 N. Y. 48, it is declared that you 
may give property to A. for life and at death to B. for 
life, or if B. survives not A., and C. does survive A., to 
C. for life. [t must, I think, follow that if you may go 
so far that you may select any one of five hundred 
lives in being at testator’s death as the life on which 
the trust is to run after the first life estate is removed. 
If this is so then why in a case similar to Schettler v. 
Smith could you not wait till the son died, and then if 
his wife who was living at the testator’s death sur- 
vived, allow her to take the property for her life, but 
if his wife at his death should prove to be a person 
not in being at testator’s death the trust could be de- 
clared void. 

Of this 117 New York case it is said in the opinion: 
“Tt matters not that the youngest child might live 
until he should be twenty-one. He might not live so 
long, and that is enough to condemn the trust.’?’ As 
truly might it be said of the 115 New York case I have 
cited, some child might die after the testator and be- 
fore the sale, and then the power of alienation would 
not necessarily be contingent on the lives of those in 
being at the testator’s death, and that feature would 
be enough to condemn the will. But not so. There the 
void limitation was removed. Here it is allowed to 
vitiate the whole will. 
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In the opinion it is also said: ‘ Here,” that is in 
this Hiaynes v. Sherman case, “it is clear that the tes- 
tutor meant that the trust should last, not only during 
the life of hisgrandchild if he should die before twenty- 
one, but until the time he would reach twenty-one if 
living.” No one could successfully deny that the 
ubove was the testator’s intention, but the point is that, 
though our statutes forbid us to carry out all this tes- 
tator’s intention, may we not carry them out in part 
when to do so is not only in harmony with our laws, 
and the testator’s plans as far as we go, but also does 
not introduce any new feature which in any way is 
discordant with the scheme of the will? [have thus 
stated my view of this important case in an every-day 
branch of the law to see if you can justify the conclu- 
sion which was reached by the court. 

Your faithful reader, 
Geo. P. Somers. 

BrookuyNn, N. Y., Dee. 1, 1892. 


FEMALE SUFFRAGE IN New YOrkK. 
Editor of the Albany Law Journal: 

At the next general election in the State of New 
York female suffrage will be given atrial, though to a 
limited extent. 

School commissioners are to be clected 
the counties of the State, at the next 


in most of 
State election, 





cellor of England, has received from that gentleman 
the following acknowledgment: 

* BLACKMOOR, PETERSFIELD, ENGLAND, Oct. 26, 
1892.—Gentiemen: I have this day received, from Mr 
White, of the United States legation in London, the 
splendid testimony of the good opinion of the Ameri- 
can Bar Association, which they were so good as to 
award to me in August, 1891, 

‘Whatever [ may have been able to do, or endeavor 


| to do, to advance the science, in the common pursuit 





and though not generally understood, women may | 


now vote for as well as hold the office of school com- 
missioner. 

The first important act in this connection is to be 
found in chapter 9 of the Laws of 1880, which says: 
‘No person shall be deemed to be ineligible to serve 
as any school officer or to vote at, any school meeting 
by reason of sex who has the other qualifications now 
required by law.””) This provision was considered by 
female suffragists as a very material victory for their 
cause. The result was that women were elected as 
school trustees in many parts of the State, but have 
not generally availed themselves of the benefits of the 
act. Since the act of 1880a number of ladies have been 
elected to the office of school commissioner in various 
parts of the State. 

There was no further extension of the right of suf- 
frage to women until the act of last winter. Chapter 
214 of the Laws of 1892 provides that: ‘All persons, 
without regard to sex, who are eligible to the office of 
school commissioner and have the other necessary 
qualifications now required by law, shall have the right 
to vote for school commissioner in the various com- 
missioner districts of the State.”’ he act provides for 
registration and for a separate official ballot for 
women. 

At the last election a woman was elected school 
commissioner in one of the commissioner districts of 
Tompkins county. Over seven hundred women voted. 
The female voters appeared to have but little difficulty 
in mastering the intricate ballot law and experienced 
but little trouble in folding ballots, that act which so 
puzzles so many male voters. 

The workings of the new act will be carefully ob- 
served by those interested in the study of female suf- 
frage legislation. 

MoNnROE M. SWEETLAND. 

Irnaca, N. Y. 

a ee 
NOTES. 


7. American Bar Association, which recently con- 
ferred its annual gold medal on the Earl of Sel- 
borne, formerly Sir Roundell Palmer, and lord chan- 


| it was adopted, “trial before distinguished persons ’”’ 





of which your association and the bar of England are 
engaged (and [ certainly cannot myself estimate it as 
worthy of so high an honor), it is to be attributed en- 
tirely to those masters of the principles of law at whose 
feet [ have been a learner, among whom not the least 
are the great American jurists. 

** Having always felt for the bar of the United States 
cordial good will and sincere respect, and having had 
the privilege of numbering some of their most emi- 
nent members among my friends, Ll prize greatly this 
beautiful symbol of their esteem, and L hope and be- 
lieve that it will also be prized by those who come 
after me. IL remain, gentlemen, your grateful and 
obedient servant, 

“ SELBORNE. 

“John F. Dillon, Esq., Edward O. Hinckley, Esq., 
Francis Rawle, Esq.” 

There are, it would appear, three modes open to the 


judges of trying sensational “society ’’ cases. One is 
to convert the court into a place of entertainment for 
in society,”’ to restrict admission to the 
holders of tickets and to crowd the bench and the 
court with these well-bred people, who applaud the 
counsel for their favorite side and hiss and mob the par- 
ties on the other side. This mode of trial—which we 


ventured to designate, on the last occasion on which 


1 ens 
persons 


has, we believe, extremely few adherents on the bench. 
Another mode of trying a sensational ‘society ’’ case 
is to treat it exactly as if it were a dispute between 
John butcher, and Richard Nokes, coster- 
monger; to resist any attempt to give special impor- 
tance to the trial, and to preserve the calm, business- 
like air characteristic of the English when dis- 
cussing the construction of a charter-party. This is 
the mode which, we believe, has hitherto found favor 
with the majority of the present judges. But that 
there is a more excellent way than either of these the 
recent “brooch” case has made manifest. It is this: 
Letalearned judge, gifted by nature with a counte- 
nance of almost preternatural solemnity, but well 
known to be extremely partial to a joke, and not at all 
adverse to perpetrating one himself on ordinary occa- 
sions, be selected to try the “‘ society’ case. Let him 
appear on the bench at the opening of the proceedings 
with an air of subdued and chastened melancholy, 
gradually deepening during the day into profound de- 
jection; developing next morning into an expression 
of utter boredom; succeeded by an appearance of ab- 
ject weariness of the whole matter, and culminating 
in an explosion of wrath against the “ vulgar persons 
who seek to turn this court of justice into a place of 
entertainment.” This, we say, is the true mode of 
trying a sensational “society” cause. But while we 
cannot help expressing ourappreciation of the check 
which Mr. Justice Day has administered to the silly 
inflation of these cases, both by his admirable judicial 
manner and by his short, clear and common-sense 
mode of summing up, we venture to suggest that his 
reference to “ vulgar persons’ was a little severe on 
the small minority of his brethren who adhere to 
the first-mentioned mode of trial. — Solicitors’ Jour- 
nal. 


Snooks, 


bench 
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CURRENT TOPICS. 


R. HANNIS TAYLOR, the eminent counsel for 
Rapier in the lottery case (143 U. S. 110), 
having been thoroughly and unanimously beaten in 
his contention that Congress has no constitutional 
power to prohibit the mailing of lottery advertise- 
ments, etc., ‘‘ goes down to the tavern to swear at 
the court.” Not exactly that, because Mr. Taylor 
would not do so silly and undignified a thing, but 
he writes an article about it in the North American 
Review (for which of course he is roundly paid), en- 
titling it ‘‘A Blow at the Freedom of the Press.” 
Mr. Taylor must not consider us disrepectful or flip- 
pant when we say that we think his article would 
better have been entitled ‘‘ A Blow about the Free- 
dom of the Press.” But this distinguished and 
brilliant lawyer covers thirteen pages in the en- 
deavor to convince the public that Congress has no 
power to exercise a police regulation of the char- 
acter of the matter which the government is to 
carry in its mails; that is to say, that the govern- 
ment is bound to accept and carry all newspaper 
matter offered subject to the verdict of a jury that 
it is of an improper character. It strikes us that 
Mr. Taylor, and Mr. James C. Carter who presented 
a powerful argument on the same occasion for 
another defendant, go astray in respect to the pur- 
pose of the verdict of a jury in the premises, It can 
hardly be supposed that Mr. Taylor or anybody else 
could gravely contend that the government is con- 
clusively bound to transport obscene or immoral 
newspapers, The freedom of the press has never 
been strained to include immoral license. But Mr. 
Taylor’s contention is that no man may be punished 
for mailing such matter until a jury shall have pro- 
nounced it improper. This is a valid argument 
where the character of the matter is ambiguous, or 
where it does not clearly appear to be improper, as 
for example in regard to obscene matter. There 
must nearly always be a question in regard to the 
real character of matter denounced by the authori- 
ties as obscene. So it would be also in respect to 
matter inciting treason, or in the case of a device 
designed to evade the lottery laws, and in all cases 
where the real character of the matter is disputable. 
But in the case in hand there is no possible room 
for dispute in regard to the character of the matter. 
The law in question is aimed against mailing lot- 
tery advertisements, and the matter complained of 
was a newspaper containing a lottery advertisement. 
All that it is necessary in such a case for a jury to 
find is the act of mailing. A verdict that it was a 
lottery advertisement would be superfluous, and a 
verdict that it was not a lottery advertisement 
would be against the fact, and no jury has any 


moral right to find against law under the guise of a 
Vor. 46 — No. 26. 
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finding against undisputed facts. That point would 
not be submitted to them, for there would really be 
no question to submit. As we understand the argu- 
ment of Mr. Taylor it is that the government is 
bound to carry newspaper advertisements of lot- 
teries unless a jury shall say that lotteries are im- 
moral. That is not for a jury, but for Congress to 
say. The thing is specific and its character is indis- 
putable, that is to say, it is a lottery advertisement. 
We go so far as to believe that Congress has the 
arbitrary power, for example, to enact a law punish- 
ing the mailing of Mr. Taylor’s article in question, 
without assigning any reason for it. It has the 
right to prohibit all newspapers from the mails. It 
has the right to abolish the mails altogether or in 
part. It has a supreme power to say what may and 
what shall not be carried. This is no interference 
with the freedom of the press. The press may still 
publish what it pleases, but the government is not 
bound to furnish means for circulating it unless it 
pleases. The newspaper proprietor is left free to 
circulate it as he can. He may deliver his papers 
personally, or he may hire carriers to deliver them. 
The goverment is not originally bound to help him 
deliver his wares, and consequently may use its dis- 
cretion in regard to its mail facilities. Mr. Taylor 
quotes Mr. Webster to the effect that the liberty of 
printing includes the liberty of publishing, and the 
circulation of papers through the mails is an ordi- 
nary mode of publication. ‘This may be admitted, 


-but it does not follow that the government is bound to 
JSurnish it to the citizen, or that if it does, it may 


not regulate it. It might as well be argued that 
any citizen has a right to demand the publication of 
his views in a government newspaper, like the 
Congressional Globe. There is another point which 
does not seem to have been raised by counsel for the 
government, namely, that a mere business adver- 
tisement is not matter which legitimately falls 
within the constitutional guaranty of the freedom of 
speech, the liberty of printing and the freedom of 
the press. The intent of this guaranty is unques- 
tionably to protect the citizen in his right to utter 
his sentiments and opinions freely, and it may well 
be doubted that a mere advertisement of the sale of 
wares or privileges comes within the letter or the rea- 
son of the provision. A placard containing an adver- 
tisement of a sale would have none of the immunity 
accorded to the press by the Constitution, and why 
should the case be anywise different because the 
same matter is inserted in a newspaper? On the 
whole, we cannot see that the Supreme Court has 
been dragged into a ‘‘ grotesque position” in this 
matter. It seems to us that it is Mr. Taylor who is 
posing grotesquely. We give him credit for sin- 
cerity, but it frequently takes even a very able law- 
yer to wake up to the consciousness that he has 
been wrong. The doctrine now declared by the 
Supreme Court is substantially the doctrine of the 
Jackson case, for certainly the press has no greater 
constitutional freedom than speech. Lotteries un- 
der Federal law and under most State laws are a 
crime, and if the government is bound to lend its 
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mails to promote what is generally deemed a crime, 
then but not until then would it be in a ‘‘ grotesque 
position ” in this matter. 


Another legal gentleman seems to have a good 
deal of trouble in the North American Review. This 
is Mons. Alfred Naquet, of the French Chamber of 
Deputies, who writes on ‘‘ Divorce from a French 
Point of View.” Until 1884 the French point of 
view seemed to be that there was no need of di- 
vorce, because it was so easy to get on without mar- 
riage, or if there was marriage it was so easy to 
separate. At one point we find ourselves completely 
in agreement with M. Naquet; we are not fright- 
ened at twenty-one thousand divorces in France in 
the four years from 1888 to 1891, simply because 
there were three hundred and twenty eight thou- 
sand in this country in the twenty years from 1866 
to 1885. But we cannot agree with M. Naquet that 
it is no great matter, and especially we cannot agree 
with him that on the whole it is rather fortunate 
that there were so many. M. Naquet says: 

“‘ How will these different parties be affected by the 
situation? If they belong to the upper classes where 
there is a fortune, the husband will have domestics to 
look after the children, or he will send them to the 
boarding school. If weary of the celibacy forced upon 
him by the law, he forms an illicit union, that is at 
least done clandestinely, and it is kept hidden from 
the children, whose moral stateis not harmed thereby. 
The deserted wife, who is blessed with money, can in 
her turn devote herself to her children's education and 
live with them honorably. 

** Now let us turn to the working classes and see how 
they fare in circumstances of this kind. The deserted 
father can have no servant to care for the house and 
children. He is forced to wive again, but if he cannot 
contract a legal union he will contract an illegal one, 
for matrimony is a necessity for his own domestic hap- 
piness and for keeping his children from tbe street. If 
the union be illicit the moral effect on the children 
may be bad, but surely less so than if there were no 
woman at all to watch over them. Ina word there- 
fore when a workingman is abandoned by his wife he 
sets up a new home with his mistress. 

“The situation of the deserted workingwoman is 
still worse. As matters now stand in France a woman 
cannot live by herown labor. If by rare chance she 
succeeds in supporting herself she must have no chil- 
dren and there must be no ‘dead season.’ This is a 
hard and unpalatable truth which cannot be removed 
by the fine dissertations of philosophers and moralists. 
Prostitution or an adulterous liason is the only meaus 
by which she can keep the wolf from the door. * * * 

“What do these figures signify then? Simply that 
in four years twenty-one thousand workingmen and 
women were forced to choose between illicit unions or 
divorce and a legal second marriage; that is to say, 
five thousand two hundred and fifty persons per year, 
who, actuated by a higher morality, desired, both on 
their own and their children’s account, to regularize 
their conjugal situation. If divorce had not been re- 
established, orif it had been restricted to the upper 
classes, what would have become of these twenty-one 
thousand petitioners? Is there any one who believes 
that these broken unions would have been patched up 
and these separated families brought together again? 
Not even the most determined opponent of divorce 
dares hold such an opinion. Clandestine unions would 
take the place of the twenty-one thousand regular 
ones, which would surely be established in a vast ma- 








jority of the cases where the divorce was granted, and 
the formation of a new home thus made possible. 
* * * Tcannot see how, forced to choose between 
twenty-one thousand false households and twenty-one 
thousand regular ones, formed after divorce, the advo- 
cates of ‘holy wedlock’ can decide in favor of the 
twenty-one thousand irregular unions.” 

Elsewhere M. Naquet declares his personal pref- 
erence for the ‘tremoval of every obstacle in the 
way of divorce.” These are discouraging views. 
Easy divorce produces the desire for variety in sex- 
ual unions, and tends to licentiousness, to over- 
production of children and to consequent indiffer- 
ence about them and inability to support them. 
Lord Stowell very wisely observed that if people 
realized that they must live together, and cannot 
form other legal associations, they will forbear and 
endure to an extent which otherwise they would not 
submit to. There is some analogy between strict 
laws of divorce and a strict measure of mental re- 
sponsibility for crime. If a man is well assured 
that he will be punished if he does not will to re- 
frain from murder, he will be quite sure to refrain 
from it although he may have a feeble will. 


The Green Bag for December is frontispieced by 
an apparently excellent likeness of Mr. Justice 
Shiras, the latest accession to the Federal Supreme 
Court bench, accompanied by a short biography, 
from which it appears that the eminent lawyer is 
‘¢q promising young gentleman” of sixty. There 
is also a lovely little poem, half-way legal, by 
Wendell P. Stafford, called ‘‘ A Stroller’s Confes- 
sion.” ‘‘A Trespasser’s Confession” would be an 
apter-title. The series on ‘‘Practical Tests in 
Evidence” is continued. We are also furnished 
with a correct pictorial view of the ‘‘ Lynch Law 
Tree.” The third number of ‘‘ The Supreme Court 
of North Carolina” is of interest, and among its 
portraits is one of Judge Dillard, whose severity is 
tempered by a boutonniere which his wife probably 
fastened on his coat before he went to court that 
morning. Undoubtedly he is capable of humming 
in court ‘‘an old love tune.” An unique article is 
the first of a series entitled ‘‘A Judicial Anthol- 
ogy,” in which Mr, Henry A. Chaney furnishes ex- 
amples of the verse of Abbott, Francis Bacon, 
Blackstone, Bowen, the Coleridges, Denman, Hale, 
Erskine, John Scott, Thurlow and Yorke. An 
amusing sketch is ‘‘ The Legal Cough,” from Har- 
pers Magazine. The Green Bag offers to subscribers 
for the coming year an excellent reproduction of a 
rare engraved portrait of Daniel Webster, for fram- 
ing. It is as good a likeness of the great man as 
exists. The following is so good that we send it 
along: ‘*The solicitor of the mountain district of 
North Carolina, a few years back, was J. M. Gud- 
ger, a man of quick and sparkling wit, of which 
many incidents are current, among them this: On 
one occasion five colored men of unusual blackness 
of tint were on trial for a riot or some similar of- 
fense. When the case was called, the judge, notic- 
ing the group, inquired: ‘ What have you now, Mr. 
Solicitor?’ Instantly came the reply: ‘A flush of 
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spades, your aonor.’ It may be mentioned that 
there, as clsewhere, it was not unusual for judge, 
solicitor and counscl to beguile the tedium of the 
circuit with a harmless game of cards, The in- 
quiry, not unusual over the social table, received 
an answer more witty than expected in the court- 
room.” Such a sequence may not be ‘‘ unusual” in 
the Tar State, but we have rarely known it to occur 
in our limited experience. 


—_.—— 


NOTES OF CASES. 





N Buckeye Marble and Freestone Oo. v. Harvey, Su- 
preme Court of Tennessee, October 31, 1892, it 
was held that the purchase by a foreign corporation 
of the stock of a domestic corporation, for the pur- 
pose of controlling it, is wtra vires and void, though 
they are engaged in a similar business; and in an 
action by the foreign company to recover half of a 
debt of the domestic company, which plaintiff was 
obliged to pay to protect the property of such com- 
pany, brought against the president of the domestic 
company, who had agreed, in consideration of the 
price paid for the stock, to discharge one-half of 
the debts of the domestic company, defendant is 
not estopped to set up the invalidity of the con- 
tract, though he received the benefits of it. The 
court said: ‘ But it has been insisted very earnestly 
by the able and learned counsel for complainant 
that when the contract had been fully executed by 
the plaintiff, the defendant should not be permitted 
to invoke such defense to a suit brought to compel 
performance; that to permit such a defense would 
work injustice, and enable defendant to repudiate 
his liability while holding on to the price he has re- 
ceived. There are cases where the contract being 
fully executed on both sides, the court, in the in- 
terest of justice, has refused to aid either in obtain- 
ing a rescission. Arms Co. v. Barlow, 63 N. Y. 62, 
is one of this class. So there are cases where the 
defense of ultra vires has not been entertained when 
the defect was in the mode of executing the con- 
tract or in the power of the agent. So there are 
many cases holding the party relying upon the de- 
fense of ultra vires to an accountability for the bene- 
fit received. Green’s Brice Ultra Vires, 717, and 
note at end of chapter. Again, there are cases 
where the courts have refused to entertain suits to 
recover property from corporations which is held in 
excess of charter capacity. In such cases the courts 
have held that the defect in the power could not be 
set up in a collateral way, and that the State only 
could complain of such violation. To this effect 
were our own cases of Barrowv. Turnpike Co., 9 
Humph. 303, and Heiskell v. Lodge, 87 Tenn. 668. 
The question here is not like any of these. The 
complainant sues upon its contract, and in affirm- 
ance of it seeks to have the defendant perform an 
agreement which sprung from and was collateral to 
it. It has received the shares it purchased, and 
holds on to them. It simply asks that the defend- 


ant be further compelled to perform its contract, by 





contributing, in accordance with his agreement, his 
proportion of the liability paid off by complainant 
in yrotection of the property of the McMillan Marble 
Company. The suit is clearly in furtherance of the 
original unlawful and void contract. That the con- 
tract has been executed by the plaintiff does not 
make it lawful or entitle it to an enforcement of it. 
This proposition was very plainly put in Pittsburgh, 
CO. & St. L. Ry. Co. v. Keokuk & H. Bridge Co., 
where it was stated, as a result of all the previous 
discussions of that court upon this subject, that ‘a 
contract made by a corporation, which is unlawful 
and void, because beyond the scope of its corporate 
powers, does not, by being carried into effect, be- 
come lawful and valid; but the proper remedy of 
the party aggrieved is by disaflirming the contract, 
and suing to recover, as on a quantum meruit, the 
value of what the defendant has actually received.’ 
131 U. S. 389, The case of Central Transp. Co. v. 
Pullman’s Palace Car Co. is an exceedingly interest- 
ing case, as it involved a consideration of the cir- 
cumstances under which a defendant may interpose 
the defense of ultra vires, notwithstanding full per- 
formance by the plaintiff. * * * The court said: 
‘The view which the court has taken of the ques- 
tion presented by this branch of the case, and 
the only view which appears to us consistent with 
legal principles, is as follows: A contract of a cor- 
poration, which is wltra vires in the proper sense, 
that is to say, outside the object of its creation, as 
‘defined in the law of its organization, and therefore 
beyond the powers conferred upon it by the Legis- 
lature, is not voidable only, but wholly void, and of 
no legal effect. The objection to the contract is not 
merely that the corporation ought not to have made 
it, but that it could not make it. The contract can- 
not be ratified by either party, because it could not 
have been authorized by either. No performance 
on either side can give the unlawful contract any 
validity, or be the foundation of any right of 
action upon it. When a corporation is acting within 
the general scope of the powers conferred upon it 
by the Legislature, the corporation, as well as per- 
sons contracting with it, may be estopped to deny 
that it has complied with the legal formalities which 
are prerequisite to its existence or to its action, be- 
cause such requisites might in fact have been com- 
plied with. But when the contract is beyond the 
powers conferred upon it by existing law, neither 
the corporation nor the other party to the contract 
can be estopped by assenting to it, or by acting 
upon it, to show that it was prohibited by those 
laws. * * * A contract ultra vires being un- 
lawful and void, not because it is in itself immoral, 
but because the corporation, by the law of its crea- 
tion, is incapable of making it, the courts, while re- 
fusing to maintain any action upon the unlawful 
contract, have always striven to do justice between 
the parties, so far as could be done consistently 
with adherence to law, by permitting property or 
money, parted with on the faith of the unlawful 
contract, to be recovered back or compensation to 
be made for it. In such case however the action is 
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not maintained upon the unlawful contract, nor ac- 
cording to its terms, but on an implied contract of 
the defendant to return, or failing to do that, to 
make compensation for, property or money which it 
has no right to retain. To maintain such an action 
is not to affirm, but to disafirm, the unlawful con- 
tract.’ 139 U. S. 60. This seems to us to fully 
and clearly state the rule. The passage cited by 
counsel from Railway Co. v. McCarthy, 96 U. 8. 
267, ‘that the doctrine of ultra vires, when invoked 
for or against a corporation, should not be allowed 
to prevail when it would defeat the ends of justice 
or work a legal wrong,’ is misleading, and, if liter- 
ally construed, would result in an erroneous practi- 
cal extension of the powers of corporations. We do 
not understand that a result required by adherence 
to the law would be either unjust or a legal wrong. 
The learned judge doubtless intended to be under- 
stood that the defense would be a legal wrong only 
when the law did not require its consideration by 
the court. This passage, and one of similar char- 
acterin San Antonio v. Mehaffy, 96 U. S. 312, was un- 
called for in the case in which it was used, and in Cen- 
tral Transp. Co. v. Pullman’s Palace Car Co., supra, 
characterized as a mere passing remark. To sustain 
the suit as now presented would be in affirmance 
and furtherance of an unlawful and void contract.” 

In McDermott v. Kentucky Cent. Ry. Co., Court of 
Appeals of Kentucky, October 22, 1892, it was held 
that failure to give warning of the approach of a 
backing engine in a railroad yard, or to have a per- 
son in position to see the track ahead of it, is not 
such negligence as will render the company liable 
to a trespasser in the yard for an injury caused by 
being run over by such engine, although such tres- 
passer is an infant. The court said: ‘‘It is a well- 
settled rule that the engineer of a moving railroad 
train must give distinct signal of its approach to a 
station or public crossing, and keep a lookout for 
persons lawfuly crossing the track; and there are 
circumstances under which legal liability will arise 
for running a train on even a trespasser. But the 
general right of a railroad company to use its own 
property in its own way cannot, any more than that 
of a natural person, be unreasonably restricted; the 
only difference being that a greater degree of care 
and diligence is required in operating railroads, so 
as to avoid injuring persons or property of others, 
than is generally needed in the conduct of less 
hazardous business of individuals; and as a matter 
of right, as well as in the interest of the public, a 
railroad company should have the same immunity 
from hindrance and interference with management 
of its business by trespassers and intruders that any 
other corporation or natural person is legally en- 
titled to. It thus results that an engineer of a fhov- 
ing train, whether passenger or freight, is required 
to give signal of its approach to certain places, and 
diligently keep in view the track ahead of him, for 
safety of those who have a right to go on or across 
the track, and of passengers and property being 
transported; not for protection of a trespasser on 











the track whose death or injury the company can 
be made legally liable for only in case his peril was 
discovered, or, by diligent attention of the engineer 
to his duty to others, might have been discovered 
in time to prevent the train running on him. Ac- 
cordingly, as moving engines and cars to and fro 
in the yard of a railroad company is indispensable 
to safe and proper conduct of its business, it should 
be no more obliged to specially look out for presence 
of those who may go there without right than for 
trespassers on the main track away from the yard; 
for to require the bell rung or whistle blown at 
every movement of an engine in the company’s yard 
to and from a coal-shoot, water-tank or turn-table, 
however slowly or short the distance it might have 
to go, or that an extra employee be placed upon 
every backing engine simply to warn or look out for 
presence of persons having no right, or reasonably 
expected to be there, when not at all necessary for 
safety of persons or property legally entitled to care 
and protection by the company, would be unrea- 
sonable and oppressive; and the fact that such tres- 
passer is an infant does not affect the legal rights of 
the company, because signals of approaching en- 
gines must be given, and oversight of the tracks ex- 
ercised, uniformly and habitually, or not at all, and 
for protection and safety of all trespassers or none. 
In this case however appellant, though only eight 
years old, is, as shown by his own testimony, un- 
usually intelligent and familiar with daily move- 
ment of trains about Paris. He knew time of ar- 
rival of each train; by what engine, according to 
number, it was drawn; and that No. 10 went each 
day to the turn-table, thence back to the Maysville 
track, in just the manner and about the time it did 
on the day he was hurt; in fact he saw it on the 
turn-table as he went from the oil-house across the 
tracks. The evidence makes it clear he had at the 
time capacity enough to understand and avoid the 
danger he placed himself in, and it was therefore 
incumbent on him to exercise necessary care for his 
own protection.” 





CONSTITUTIONAL LA W— CORPORATIONS — 
WEEKLY PAYMENT LAW. 


RHODE ISLAND SUPREME COURT, OCT. 3, 1892. 


STATE V. BROWN & SHARPE MANUFACTURING Co. 


The B. manufacturing company was chartered by an act of 
incorporation which by its terms was subject to the pro- 
visions of Revised Statutes of Rhode Island, chapter 125. 
One of these was: “All acts of incorporation hereafter 
granted may be amended or repealed at the will of the 
General Assembly.”” Subsequently a general act was 
passed requiring manufacturing corporations to pay their 
employees weekly. Held, that the last-named act must 
be construed as an amendment of the B. company’s char- 
ter, that the act was not obnoxious to constitutional ob- 
jections, and that the B. company was subject to the pro- 
visions of the act. 


ONSTITUTIONAL questions certified to the Su- 
preme Court under Public Statutes of Rhode 
Island, chapter 220, sections 1-9. 


Nicholas Van Slyck and Cyrus M. Van Slyck, for 
plaintiff. 


“a 








aA 











THE ALBANY LAW JOURNAL. 505 








William G. Roelker, for defendant. 


C. F. Baldwin and E. L. Gannon, for the “ interest 
of the wage earners.”’ 


George J. West, for ‘“‘intervening labor organiza- 
tions.” 


Rogers, J. In this case constitutional questions 
were certified to the Supreme Court under Public Stat- 
utes of Rhode Island, chapter 220, sections 1-9, by the 
District Court of the sixth judicial district. In the 
District Court complaint was brought charging the de- 
fendant with violating the provisions of Public Laws 
of Rhode Island, chapter 918, of March 4, 1891, known 
as the Weekly Payment Law,” and upon the examina- 
tion thereon the defendant moved that the complaint 
be quashed aod dismissed because said chapter was 
unconstitutional and void, being in conflict with the 
Constitution of the United States, especially with ar- 
ticle 5 and article 14, section 1, of the amendments 
thereof, and also with the Constitution of Rhode 
Island, and particularly with article 1, sections 2, 10, 
16, thereof. 

The District Court overruled the motion, and bhav- 
ing adjudged the defendant probably guilty, has certi- 
fied the questions involved in it to this court for de- 
cision. 

Chapter 918 of the Public Laws, entitled ‘“‘An act 
providing for weekly payments to employees of corpo- 
rations,’”’ was passed March 4, 1891, and is as follows: 

**Sectionl. Every corporation other than religious, 
literary or charitable corporations, and every incorpo- 
rated city, but not including towns, shall pay weekly 
the employees engaged in its business the wages 
earned by them to within nine days of the date of 
such payment, unless prevented by inevitable casualty ; 
provided however that if at any time of payment any 
employee shall be absent from his place of labor he 
shall be entitled to said payment at any time there- 
after on demand. 

“Section 2. Any corporation violating any of the 
provisions of this act shall be punished by a fine of not 
less than one hundred dollars nor more than one thou- 
sand dollars, one-half thereof to the use of the com- 
plainant and the other half to the use of the State; 
provided complaint for such violationis made within 
thirty days from the date thereof. 

“Section 3. This act shall take effect on and after 
the first day of May, A. D. 1891.” 

The defendant corporation was chartered by an act 
of the General Assembly, passed at its May session, 
1868, ‘‘ forthe purpose of manufacturing machinery, 
and working in iron and other materials, and for the 
transaction of other business connected therewith; 
* * * with all the powers and privileges and subject 
to all the duties and liabilities set forth in chapters 125 
and 128 of the Revised Statutes,and of any act in 
amendment thereof or in addition thereto.” 

Chapter 125 of the Revised Statutes was entitled 
“ Provisions respecting corporations in general,’ and 
the last section therevf, which still remains in force, 
reads as follows: ‘‘All acts of incorporation hereafter 
granted may be amended or repealed at the will of the 
General Assembly unless express provision be made 
therein tothe contrary.’”’ There was no express pro- 
vision in the defendant’s act of incorporation to the 
contrary. 

Chapter 128 of the Revised Statutes was entitled 
‘Of manufacturing corporations,’ and contained gen- 
eral provisions relating to such corporations. 

It is agreed that the defendant’s charter is part of the 
record of the case, and that at the trial in the District 
Court the defendant offered to prove that subsequent to 
the passage of chapter 918 of the Public Laws it made a 
contract with its employees, including the complainant 





Curtis, to pay them otherwise than weekly aud in ac- 
cordance with the terms of said last-mentioned chap- 
ter, and that the court excluded such evidence. 

After an oral argument of this case time was allowed 
for filing briefs, which were to be submitted to all the 
members of the court, and in addition to the briefs 
filed by the counsel for the complainant and defend- 
ant respectively, two long and elaborate briefs favor- 
ing the constitutionality of the act have been filed by 
the permission of the court andjby consent of the com- 
plainant’s counsel; one, inthe words of its title, “in 
the interest of the wage earners whose interests are af- 
fected by said act;’’ and the other by counsel signing 
himself ‘‘ Counsel for Intervening Labor Organiza- 
tions.” 

The brief filed “in the interest of the wage earners’’ 
calls our “ attention,’’ inthe words of the brief, ‘‘to 
sections 1 and 2 of chapter 220 of the Public Statutes, 
not for the purpose of raising a technical objection to 
the consideration of this cause, but in order that the 
point may not be subsequently urged, and that the de- 
cision may be final and conclusive,’ that the District 
Court ‘‘ had no jurisdiction to try and determine the 
cause, and could only bind over the defendant to the 
grand jury, and so far as the record in this cause goes, 
it does not appear that even that was done.” In other 
words, the point of the suggestion is that no judgment 
within the meaning of chapter 220 bad been rendered 
in the District Court against the party raising the con- 
stitutional question, and consequently there was noth- 
ing that could properly be certified to this court. 

We do not think the point well taken. The first nine 
sections of chapter 220, providing for certifying consti- 
tutional questions to the Supreme Court, were in- 
tended to provide a summary method for the authori- 


-tative decision of such questions and for such decision 


to substitute the Supreme Court for the inferior court. 
After such decision the cause was to be remanded to 
the inferior tribunal for its further action. It 
was not the final judgment or sentence of such 
tribunal that was to be rendered before the cause 
was certified to the Supreme Court, as is mani- 
fest from the language of sections 6 and 9% A 
judgment is the determination of the law as the result 
of proceedings instituted in a court of justice. In the 
case at bar the District Court, as appears by its in- 
dorsement upon the papers, *‘adjudges the respondent 
corporation to be probably guilty,’’ and thereupon cer- 
tified the case to the Supreme Court upon the question 
of the constitutiovality of the act under which the 
complaint was made. When the case is remanded to 
the District Court, that tribunal will either discharge 
the defendant or bind it over as the decision of this 
court upon the constitutional question may make 
proper. We are of the opinion that there was a suffi- 
cient judgmeut within the meaning of section 2 of 
chapter 220, in the District Court, against the defend- 
ant, to give this court jurisdiction over the constitu- 
tional question now brought before us for decision. 

The contention of the defendant is that chapter 918 
of the Public Laws is unconstitutional—first, because 
it interferes with the liberty of the individual to con- 
tract for the sale of his labor to the best advantage, as 
he sees fit, aud also with the liberty of the corporation 
so tocontract with the individual; and second, because 
it is class legislation of the worst kind, in that it ap- 
plies only to corporations, and only to certain classes 
of corporations at that. 

As to so much of the defendant’s contention as re- 
lates to the fifth amendment of the Constitution of the 
United States, it is sufficient to say that it is well set- 
tled that that amendment, like all the rest of the first 
ten amendments, is intended solely as a limitation on 
the exercise of power by the government of the United 
States, and is not applicable to the legislation of the 
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States. Barron v. Mayor and City Council of Balti- 
more, 7 Pet. 247; State v. Paul, 5 R. I. 185, 196; Liquors 
of Fitzpatrick, 16 id. 60, 63; Holmes v. Jennison, 14 
Pet. 540, 587; Withers v. Buckley, 20 How. (U.S.) 84; 
Twitchell v. Commonwealth, 7 Wall. 321, 325; Spies v. 
Lllinois, 123 U. 8. 131, 136; Cooley Const. Lim. 29. 

In regard to so much of the defendant's contention as 
is based upon amendment 14 of the Constitution of the 
United States, we are of the opinion that that constitu- 
tional provision has no application to corporations. To 
be entitled to its protection the defendant must be either 
a citizen of the United States ora person in the sense 
in which that term is used in section 1 of that amend- 
ment. We approve of the reasoning and conclusion of 
Mr. Justice Woods in Jnsurance Co. v. City of New 
Orleans, 1 Woods, 85, wherein he decides that an incor- 
porated company is neither a citizen of the United 
States nor a person within the meaning of the first sec- 
tion of the fourteenth amendment, and therefore can- 
not be embraced within its provisions. In that case 
the learned judge said: 

“The complainant, to be entitled to the protection 
of this constitutional provision, must be either a citi- 
zen of the United States ora person in the sense in 
which that term is used in this section. It has been 
repeatedly held by the Supreme Court of the United 
States that corporations were not citizens of the sev- 
eral States in such sense as to bring them within the 
protection of that clause in the Constitution of the 
United States (§ 2, art. 4), which declares that ‘the 
citizens of each State shall be entitled to all the privi- 
leges and immunities of the several States.’ Bank of 
Augusta v. Earle, 13 Pet. 586; Paul v. Virginia, 8 Wall. 
177. * * * Who are citizens of the United States, 
within the meaning of the fourteenth amendment, we 
think is clearly settled by the terms of the amendment 
itself. ‘All persons born or naturalized iu the United 
States, and subject to the jurisdiction thereof, are citi- 
zens of the United States and of the State wherein 
they reside.’ No words could make it clearer that 
citizens of the United States, within the meaning of 
this article, must be natural, and not artificial, per- 
sons, for a corporation cannot be said to be born, nor 
can it be naturalized. Iam clear therefore that a cor- 
porate body is not a citizen of the United States as 
that term is used in the fourteenth amendment. 

“Are corporations persons within the meaning of the 
same amendment? The word ‘person ” occurs three 
times in the first section, in the following connections: 
‘All persons born or naturalized in the United States’ 
‘nor shall any State deprive any person of life, liberty 
or property,’ etc.—‘nor shall any State deny to any 
person within its jurisdiction the equal protection of 
the laws.’ The complainants claim that this last clause 
applies to corporations—artificial persons. 

“Only natural persons can be born or naturalized ; 
only natural persons can be deprived of life or liberty; 
so that itis clear that artificial persons are excluded 
from the provisions of the first two clauses just quoted. 
If we adopt the construction claimed by complainants, 
we must hold that the word ‘person,’ where it occurs 
the third time in this section, has a wider and more 
comprehensive meaning than in the other clauses of 
the section where it occurs. This would be a con- 
struction for which we find no warrant in the rules of 
interpretation. The plain and evident meaning of the 
section is that the persons to whom the equal protec- 
tion of the law is secured are persons born or natural- 
ized or endowed with life and liberty, and conse- 
quently natural, and not artificial, persons. This con- 
struction of the section is strengthened by the history 
of the submission by Congress, and the adoption by 
the States of the fourteenth amendment, so fresh in 
all minds as to need no rehearsal.” 

We have been particularly referred to no other pro- 





vision of the Constitution of the United States with 
which it is claimed that chapter 918 conflicts, and we 
know of none in conflict with it. 

Sections 2, 10 and 16 of article 1 of the Constitution 
of Rhode Island, which it is contended chapter 918 
violates, are as follows: 

“Section 2. All free governments are instituted for 
the protection, safety and happiness of the people. All 
laws therefore should be made for the good of the 
whole; and the burdens of the State ought to be fairly 
distributed among its citizens.” 

“Section 10. In all criminal prosecutions, the ac- 
cused shall enjoy the right toa speedy and public trial, 
by an impartial jury ; to be informed of the nature and 
cause of the accusation, to be confronted with the wit- 
nesses against him, to have compulsory process for ob- 
taining them in his favor, to have the assistance of 
counsel in his defense, and shall be at liberty to speak 
for himself; nor shall he be deprived of life, liberty or 
property, unless by the judgment of his peers or the law 
of the land.” 

**Section 16. Private property shall not be taken for 
public uses without just compensation.” 

It seems to us that the question of conflict with these 
constitutional provisions may be determined by a so- 
lution of the question whether chapter 918 is a valid 
exercise of the power reserved to the General Assem- 
bly to amend or repeal acts of incorporation. If itis a 
valid exercise of such reserved power then these con- 
stitutional provisions as to so much thereof as it is 
claimed chapter 918 violates, would have no ap- 
plication, for as the defendant is an artificial, and not 
a natural, body, it accepted its charter—its creation, 
so to speak—on such conditions as its creator, the Gen- 
eral Assembly, either originally or subsequently im- 
posed. 

Mr. Justice Miller, in Greenwood v. Freight Co., 105 
U.S. 13, 17, which was a Massachusetts case, after 
quoting section 41 of chapter 68 of the General Stat- 
utes of Massachusetts, asfollows: ‘Every act of in- 
corporation passed after the llth day of March, in the 
year 1831, shall be subject to amendment, alteration or 
repeal, at the pleasure of the Legislature,’ used this 
language: 

“It would be difficult to supply language more com- 
prehensive or expressive than this. 

“Such anact may be amended; that is, it may be 
changed by additions to its terms or by qualifications 
ofthe same. It may be altered by the same power, 
and it may be repealed. Whatis it may be repealed ? 
It is the act of incorporation. Itis the organic law on 
which the corporate existence of the company de- 
pends which may be repealed, so that it shall cease to 
bealaw; or the Legislature may adopt the milder 
course of amending the law in matters which need 
amendment, or altering it when it needs substantial 
change. All this may bedone at the pleasure of the 
Legislature. That body need give no reason for its 
action in the matter. The validity of such action does 
not depend on the necessity for it, or on the soundness 
of the reasons which prompted it. This expression, 
‘the pleasure of the Legislature,’ is significant, and is 
not found in many of the similar statutes in other 
States. * * * 

“A short reference to the origin of this reservation 
of the right to repeal charters of corporations may be 
of service in enabling us to decide upon its office and 
effect when called into operation by the legislative ex- 
ercise of the power. 

“As early as 1806, in the case of Wales v. Stetson, 2 
Mass. 143, the Supreme Court of that State made the 
declaration ‘that the rights legally vested in all corpo- 
rations cannot be controlled or destroyed by any sub- 
sequent statute, unless a power for that purpose be re- 
served to the Legislature in the act of incorporation.’ 
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In Trustees of Dartmouth College v. Woodward, 4 
Wheat. 518, decided in 1819, this court announced 
principles on the subject of the protection that the 
charters of private corporations were entitled to claim 
under the clause of the Tederal Constitution against 
impairing the obligation of contracts, which, though 
received at the time with some dissatisfaction, have 
never been overruled in this court. The opinion in 
that case carried the protection of the constitutional 
provision somewhat in advance of what had been de- 
cided in Fletcher v. Peck, 6 Cranch, 87, and the preced- 
ing cases, and held that it applied not only to contracts 
between individuals, and to grants of property made 
by the State to individuals or to corporations, but that 
the rights and franchises conferred upon private, as 
distinguished from public, corporations by the leyisla- 
tive acts under which their existence was authorized, 
and the right to exercise the functions conferred upon 
them by the statute, were, when accepted by the 
corporators, contracts which the State could not im- 
pair. 

‘*It became obvious at once that many acts of in- 
corporation which had been passed as laws of a public 
character, partaking iu no general sense of a bargain 
between the Statesand the corporations which they 
created, but which yetconferred private rights, were 
no longer subject to amendment, alteration or repeal, 
except by the consent of the corporate body, and that 
the general control which the Legislatures creating 
such bodies had previously supposed they had the 
right to exercise, no longer existed. It was no doubt 
with a view to suggest a method by which the State 
Legislatures could retain in a large measure this im- 
portant power, without violating the provisions of the 
Federal Constitution, that Mr. Justice Story, in his 
concurring opinion in the Dartmouth College Case, sug- 
gested that when the Legislature was enacting a char- 
ter for a corporation, a provision in the statute reserv- 
ing to the Legislature the right to amend or repeal it 
must be held to be a part of the contract itself, and the 
subsequent exercise of the right would be in accord- 
ance with the contract, and could not therefore impair 
its obligation. And he cites with approval the obser- 
vations we have already quoted from the case of Walec 
v. Stetson, 2 Mass. 143.” 

Rhode Island was not slow to avail itself of Judge 
Story’s suggestion. The Dartmouth College Case was 
decided February 2, 1819, and though the session of the 
General Assembly held that same month was a little 
too soon for the decision to bear fruit in legislation, 
and no charter was granted at the May session, yet at 
the June session of that year three acts of incorpora- 
tion were passed, viz., for the Savings Bank of New- 
port, the Cumberland Literary Socicty, and the Sev- 
enth Day Baptist Church of Christ, in Noptinton, all 
of which contained reservations of power to the Gen- 
eral Assembly to amend or repeal; that of the banl: 
being in the form of a proviso at tlic close of the first 
section in these words: *‘ Provided that said corpora- 
tion shall always be considered subject to any further 
act or acts of the Legislature relating thercto, cithor in 
amendment or repeal of this act.’’. The reservation in 
the charter of the church was in practically the same 
form, while section 4 in the charter of the literary so- 
ciety was as follows: “‘And be it further enacted, thas 
this act of incorporation shall forever be subject to such 
acts of this General Assembly as they may direct relo- 
live thereto.”’ R. I. Acts and Resolves, June, 1519, pp. 
28, 39, 43. 

Thereafter for twenty-five years, with so few excep- 
tions as to be easily explicable on the ground of inad- 
vertence, charters of every description were granted 
with a reservation to the Legislature of the rigut to 
amend or repexl, or to alter or repeal, for sometimes 
one expression was used and sometimes the othez, 





both being treated as synonymous, though after a few 
years succeeding 181° the form invariably used with 
but slight verbal variations was as follows: ‘This aot 
of incorporation shall be forever subject to all future 
acts of the General Assembly, whether in amendment 
or repeal thereof, orin any wise affecting the same.” 
The revision of the Public Laws which went into ope- 
ration in September, 1844, on page 64, contained thc 
provision still remaining in force, viz.: ‘*All acts of in- 
corporation hereafter granted, may be amended or ro- 
pealed at the will of the General Assembly, unless cz=- 
press provision be made therein to the contrary ;” and 
thenceforth special reservation of the right to amond 
or repeal ceased to bo inserted in the charters them- 
selves, unless indeed the reservation provided for ir; 
the general statute was intended to be modified or re- 
stricted ip some manner. 

The reservation to the Legislature of power to amend 
or repeal acharter contained in the charter itself, upon 
common-law principles, is not repugnant to the grant, 
but is a constitutional limitation of the powers 
granted; and the reservation is equally valid ond ef- 
fectual if it existsin the Constitution of the State, or 
in a prior generallaw. Miller v. State, 15 Wall. 478, 
497. 

If then the. power to amend or repeal charters re- 
served to the Legislature is a constitutional limitation 
ofthe corporate powers granted, and if the power to 
amend the defendant’s charter was reserved to the 
General Assembly, as it clearly was, then did chapter 
918 operate as an amendment to the defendant’s char- 
ter, and if it did so operate, was such amendment of 
such a character as to constitute a proper and legal ex- 
ercise of such reserved power? 

The act in question made no reference in direct 
terms to the defendant’s charter, nor to chapters 125 
and 128 of the Revised Statutes, nor to the correspona- 
ing chapters in subsequent revisions of tlie Public 
Laws relating to corporations in general or to manufac- 
turing or any other kind of corporations in particular, 
but its comprehensive provisions are clearly inclusive 
of the whole class of corporate bodies to which the de- 
fendant corporation belonged, its terms being “ avery 
corporation, other than religious, literary or charita- 
ble corporations, and every incorporated city, but not 
including towns, shall pay weekly,” etc. It will be 
observed that the act applies only to corporatc bodies, 
and not to natural persons. 

In City of Roxbury v. Boston & Providence R. Corp., 
c Cush. 424, 432, the Supreme Court of Massachusetts 
decided that an act, general in its terms, and applica- 
dlc to sll railroads in the Commonwealth, anc in its 
terms applicable to the case in question, was war- 
rantec by the general act giving to the Legislature 
power to amend, alter or repeal at pleasure all acts of 
incorporation, aud that the Legislature might thus 
amend or alter such charters. ’ 

In Bangor, Oldtown <> Milford R. Co. v. Sinith, 47 
Mc. 34, the Supreme Court of Mainc in a similar -ase 
decided {rn like manner after roeforring to and approv- 
ing the Massachusetts cace just cited. See also Shaffer 
& Munn v. Union Min. Co., 55 110. 74. 

The fact that a penalty is attachcd to the require- 
ment containod in chapter “1° docs not in any way 
militate against its boing an amendment to the de- 
fendant’s chartor, ond the Maryland act referred to in 
Shafyer & Munn v. Union Min. Co., supra, also had a 
penalty attachcd to it 

We aio of tho opinion that the intent of the General 
Assembly in enactinz chapter 918 was to amend the 
defendaut’s act of incorporation, and that said chapter 
operated as such amcudrient, unless there was some- 
thing in itc choractcr to make it invalid as such. The 
rescrvation of powor to the Legislature to amend cjar- 
ters doec not confor unlimited power, and an import- 
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ant branch of the inquiry therefore is whether the 
amendment intended to be made by chapter 918 is a 
valid and constitutional exercise of such reserved 
power. 

Says Morawetz on Corporations, section 1096: ‘‘ It is 
often a difficult matter to determine how far the State 
has a right to interfere with the affairs of a corpora- 
tion under a reservation of power to ‘alter, amend or 
modify’ its charter at pleasure. A reservation of this 
nature does not give the State arbitrary control over 
the rights and property belonging to a body of cor- 
porators. This is not the meaning of the words ‘alter, 
amend or modify.’ A material change in the enter- 
prise of a corporation is not a mere alteration or 
amenudment.”’ 

The following is language used by Mr. Justice Gray 
in Commissioners of Jnland Fisheries v. Holyoke Water 
Power Co., 104 Mass. 446, 451, in referring to the power 
reserved to the Legislature to amend charters: 

“ This statute, first introduced into the general leg- 
islation of the Commonwealth by Statutes of 1830, 
chapter 81, and re-enacted in the Revised Statutes, 
chapter 44, section 23, and in the General Statutes, 
chapter 68, section 41, has been as much a part of all 
charters since granted as if inserted therein, and was 
manifestly adopted with the intention of reserving for 
the future a fuller parliamentary or legislative power 
than would otherwise be consistent with the effect to 
be allowed to the special terms of particular charters, 
under the judicial construction of the constitutional 
prohibition against impairing the obligation of con- 
tracts. The extent of the powerreserved by such an 
enactment has been the subject of some diversity of 
judicial opinion, and a definition of its extreme limits 
is not necessary to this case. It is sufficient now to say 
that it is established by adjudications which we cannot 
disregard, and the principles of which we fully ap- 
prove, that it at least reserves to the Legislature the 
authority to make any alteration or amendment in a 
charter granted subject to it, that will not defeat or 
substantially impair the object of the grant, or any 
rights which have vested under it, and that the Legis- 
lature may deem necessary to secure either that ob- 
ject or other public or private rights. 

‘* Under such a clause, for instance, the Legislature 
may make the stockholders of an incorporated bank 
liable for the future debts of the corporation. Sherman 
v. Smith, 1 Black, 587; same case, under name In the 
Matter of Oliver Lee & Co.'s Bank, 21 N. Y.9. It may 
vary the measure, and thusenlarge the proportion of 
the profits which a mutual life insurance company is 
required by the terms of its charter to pay to a chari- 
table institution. Massachusetts Generul Hospital v. 
State Mutual Life Assurance Co., 4 Gray, 227. Railroad 
corporations may be compelled, by general or special 
laws, to make changes in the level, grade and surface 
of the roadbed, new structures at crossings of other 
railroads or of highways, or station houses at particu- 
lar places, in a manner, and to be enforced by forms of 
process different from those provided for or contem- 
plated by the original charter, or the general laws in 
force when that charter was granted. Roxbury v. Bos- 
ton & Providence R. Corp., 6 Cush. 424; Fitchburg R. 
Co. v. Grand Junction R. & Depot Co., 4 Allen, 198; 
Commonwealth v. Eastern R. Co., 103 Mass. 254; Al- 
bany Northern R. Co. v. Brownell, 24 N. Y. 345; over- 
ruling Miller v. New York & Erie R. Co., 21 Barb. 
513.” 

The decisions limiting the reserved power, with rare 
exceptions, so far as found, apply to cases affecting 
vested rights of property; that is to say, the property 
acquired by corporations belongs to them, and cannot 
constitutionally be taken from them; but even as to 
vested property the decisions are often confusing, and 
not easily reconciled. 











In Lake Erie Iron Co. v. Ohio, recently decided by 
the Circuit Court of Cuyahoga county, Ohio, the ques- 
tion of the limitation of the reserved power of the Leg- 
islature to amend charters was considered in its bear- 
ing upon “‘An act to amend an act to secure prompt 
payment of wages of certain employees twice each 
month,’’ passed March 21, 1887 (Laws of Ohio, vol. 83, 
p. 251), and the court held that the act was not a valid 
and constitutional exercise of such reserved power. 
The report of the decision was made stenographically, 
and a type-written copy has been furnished us. We 
do not altogether understand the reasoning upon 
which the decision was based, as gathered from the 
report furnished us, the accuracy of which is open to 
question, but so far as we do understand it, it does not 
command our approval. 

In Shaffer & Munn v. Union Mining Co., 55 Md. 74, 
the Supreme Court of Maryland decided that the 
Maryland act of 1880, chapter 273, entitled “‘An act to 
prohibit the payment of employees of certain corpora- 
tions operating in Alleghany county otherwise than in 
legal tender money of the United States,” was within 
the reserved power of the Legislature to amend char- 
ters. The first section of the act provided “ that every 
corporation engaged in mining or manufacturing, or 
operating a railroad in Alleghany county, and employ- 
ing ten hands or more, shall pay its employees the full 
amount of their wages in legal tender money of the 
United States; and that any contract by or on behalf 
of any such corporation for the payment of the whole 
or of any part of such wages in any other manner than 
herein provided, shall be and is hereby declared ille- 
gal, null and void; and that every such employee shall 
be entitled to receive from any such corporation em- 
ploying him the whole, or so much of the wages earned 
by him, as shall not have been actually paid to him in 
the legal tender money of the United States, without 
set-off or deduction of his demand in respect of any 
account or claim whatever.”’ 

The second section made certain exceptions as to 
rent of tenements, and medicine, medical attendance 
and fuel, and money advanced to produce those sev- 
eral things. The third section made payment, by con- 
sent of the employee, in the notes of any bank current 
in the State at the time, at par, as good as if made in 
legal tender money. ‘The fourth section declared the 
making of any contract, or any payment “ hereby de- 
clared illegal” should be an indictable offense in any 
court of competent jurisdiction, and pronounced 
heavy penalties. The fifth section provided that the 
act should go into effect from the date of its passage, 
April 10, 1880. 

Mr. Justice Irving, in delivering the opinion of the 
court, said: ‘‘It being conceded that the Legislature, 
when it incorporated the Union Mining Company, re- 
served the right to amend or alter its charter at pleas- 
ure, there can be no doubt that the Legislature could 
enact a law prohibiting the corporation from paying 
its employees otherwise than in money, and that it 
could forbid the corporation from making contracts 
with them for payment in any thing but money. It 
was also entirely competent for the Legislature, as one 
of the means of securing observance of the law, to 
withdraw from the appellees the right of set-off ‘in a 
suit against them for wages) for goods sold their em- 
ployees in contravention of the act, or for any other 
claim prohibited by the act. The acceptance by the 
corporation of a charter with the reservation of right 
to alter and amend, made that provision a part of the 
contract, which, as between the Legislature and itasa 
private corporation, it must be understood to be. A 
corporation has no inherent or natural rights like a 
citizen. It has no rights but those which are expressly 
conferred upon it, or are necessarily inferable from 
the powers actually granted. A private corporation is 
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only a quasi individual, the pure creation of the legis- 
lative will, with just such powers as are conferred ex- 
pressly or by necessary implication and none others. 
Whatever therefore may have been the mischief in- 
tended to be reached and prevented by this law, by 
restrictions imposed on the corporation, it was compe- 
tent for the Legislature by this law, which operates as 
an amendment of its charter, to accomplish.  Stute v. 
Northern Central R. Co., 44 Md. 131.” 

Defendant’s counsel has particularly referred us to 
the words of Mr. Justice Swayne in Shields v. Ohio, 95 
IJ. S. 319, 324, as laying down arule the proper applica- 
tion of which, he claims, would exclude chapter 918 of 
the Public Laws from the power reserved to the Leg- 
islature to amend charters, and which words have been 
quoted in Morawetz on Corporations, section 1096, and 
other text-books as laying down an authoritative 
rule. The language of Mr. Justice Swayne referred to 
is as follows: 

‘The power of alteration and amendment is not 
without limit. The alterations must be reasonable; 
they must be made in good faith, and be consistent 
with the scope and object of the act of incorporation. 
Sheer oppression and wrong cannot be inflicted under 
the guise of amendment or alteration.” 

Therule thus laid down, applied as we think it ought 
to be, is a just and proper one, but the difficulty is not 
in the rule as abstractly stated, but in its application to 
concrete cases. Shields v. Ohio was acase wherein the 
Legislature had altered the price per mile to be charged 
by arailroad company for transportation of passengers, 
thus interfering with the right given to the company 
to charge such freight and tolls as the directors might 
deem reasonable, and the court held that the Legisla- 
ture under its reserved power could make such altera- 
tion. If the Legislature, by way of illustration, should 
require a manufacturing corporation to build and ope- 
rate a railroad not in any wise connected with its busi- 
ness, we should doubtless say that was not a reason- 
able exercise of the reserved power, and that it was 
not consistent with the scope and object of the act of 
incorporation, and Mr. Justice Swayne, in the very case 
of Shields v. Ohio, illustrated the application of the rule 
in this wise. He says: 

“Two authoritative adjudications throw a strong 
light from opposite directions upon this subject. We 
cite them only for the purpose of illustration. In Mzl- 
lerv. New York & Erie R. Co., 21 Barb. 513, the Legis- 
lature, under the reserved power of alteration, re- 
quired the company which had been previously incor- 
porated to construct a highway across their road. The 
work was expensive, and of no benefit to the company. 
The act imposing the burden was held to be void. In 
Mayor and Aldermen of Worcester v. Norwich & Wor- 
cester R. Co., 109 Mass. 103, the Legislature had passed 
an act requiring the railroad companies therein named 
to unite in a passenger station in the city of Worces- 
ter, the place to be fixed as provided, to extend their 
tracks in the city to the Union station, and after the 
extension, to discontinue parts of their existing loca- 
tions. The act was held to be constitutional and valid, 
being a reasonable exercise of the right reserved to the 
Legislature to amend, alter or repeal the charters of 
those companies. See also Commonwealth v. Essex Co., 
13 Gray, 289, and Crease v. Babcock, 23 Pick. 334.” 

In the case at bar the amendment is of a general cor- 
porate power granted to the defendant as it is granted 
to all other corporations, and not directly affecting the 
particular or distinctive franchise of its charter, which 
is the right of manufacturing machinery and working 
in iron and other materials. ‘This general corporate 
power is of course within the scope and object of the 
defendant’s charter, for it is one of the fundamental 
powers of all corporations, and the General Assembly 
in the exercise of its legislative power is the branch of 





the government to say what general powers shall be 
conferred upon and continued to. corporations, and 
the power to contract is one of the general powers. It 
may affix such limitation to the power to contract as 
it sees fit. The grant of corporate powers is so import- 
ant and may be so far reaching that the General As- 
sembly of Rhode Island will grant none without re- 
serving the right to amend, for in the passage of time 
and the change of views brought about by human ex- 
perience, powers not considered too broad at one time 
require limitation at another, and the very object of 
reserving the power to amend was to permit modifica- 
tion as deemed to be required for the public wel- 
fare. 

The purpose of chapter 918, inferable from the act 
itself, is to protect the employees of corporations from 
what has been termed “the greed of corporate capi- 
tal.’”? Those employees in this State are very numer- 
ous, and in the words of the defendant’s brief, ‘it isa 
matter of common knowledge that the corporations 
covered by this act constitute a large majority of the 
employers of labor other than for domestic or farm 
service in this State.” In the language of Mr. Justice 
Field in Paul v. Virginia, 8 Wall. 168, 181: “At the 
present day corporations are multiplied to an almost 
indefinite extent. There is scarcely a business pursued 
requiring the expenditure of large capital, or the union 
of large numbers, that is not carried on by corpora- 
tions. It is not too much to say that the wealth and 
business of the country are to a great extent controlled 
by them.” Corporations are composed of aggregated 
capital, and therefore as a rule are far more rich and 
powerful than individuals; then, too, they must, from 
the nature of their being, conduct their affairs through 
officers and agents, and delegated power is liable to be 
used more harshly than power not delegated. It is 
au matter of common knowledge that while corpora- 
tions, owing to this very corporate power of aggregating 
capital, are the richest and strongest bodies, as a rule, 
in the State, their employees are often the weakest and 
least able to protect themselves, frequently being de- 
pendent upon their current wages for their daily bread. 
If they get credit they must pay for it, as others do, 
and in proportion to their inability to pay cash and the 
risk in trusting them, they have to pay for the time 
indulgence they obtain. To save labor and expense, 
many corporate pay-rolls were made up but twelve or 
thirteen times a year, and sometimes, when corporate 
means were cramped, even less often, whereby em- 
ployees were obliged to wait for their pay, and the 
longer they had to wait the less it was worth to them. 
Employees, whether of corporations or individuals, are 
favored beyond any other class by the laws of this 
State, as shown by our insolvent laws, which provide 
that ‘‘no assignment hereafter made for the benefit of 
creditors shall give to any one creditor any preference 
over the claims of any other creditor, except the credi- 
tor be the United States or the State of Rhode Island, 
or for the wages of labor performed within six months 
previous to such assignment, not exceeding $100 to any 
one person, which claims shall be paid in full if suffi- 
cient, whether such preference be expressed or not; 
provided however that the expenses of executing the 
assignment shall first be paid out of the estate.”” Pub. 
Stat. R. I., chap. 237,814; Pub. Laws R.I., chap. 497 
of April 23, 1885. 

A corporation derives its powers solely from the 
Legislature, and that corporate powers and privileges 
are valuable is demonstrated by the vast increase in 
corporations each succeeding decade, not the least val- 
uable of such corporate privileges being a limitation to 
the liability of stockholders for the debts of the corpo- 
ration, and one effect of chapter 918 would be to pre- 
vent, to a considerable extent, failing corporations, 
forced to make an assignment for the benefit of their 
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creditors, from owing to their employees a larger sum 
than would be preferred by law. 

If it be said, that however rich and powerful corpora- 
tions may be, aud however poor and weak their em- 
ployees, the latter are not obliged to work for the for- 
mer, and if they choose to work for corporations, they 
can, but for chapter 918, make such agreements as they 
see fit, and thus protect themselves, then it may be re- 
plied that poverty and weakness can wage but an un- 
equal contest with corporate wealth and power, and 
that the Legislature in granting valuable corporate 
powers and privileges might be willing to do it, or if 
already granted, tocontinue them if it has retained 
the power to amend such original grant, only on con- 
dition of minimizing corporate power to drive hard 
bargains with their employees, who, too often in the 
sharp and bitter competition for work, have to submit 
to such terms and conditions as their employers see fit 
to prescribe. But forthe power granted by the Legis- 
lature, corporations could not make any contract, and 
we see no reason why the Legislature under its reserved 
power to amend charters cannot limit the power to 
contract in the future just as they might have fixed it 
in the original charter, if any reasonable purpose is to 
be subserved thereby. 

The limitation of liability of stockholders for the 
debts of a corporation, the necessity of corporations to 
delegate the exercise of power to officers and agents, 
the fact that corporate powers are privileges granted 
by the Legislature on such conditions as the granting 
power sees fit to impose, and which corporate privi- 
leges, by affording facilities to aggregate capital, con- 
duce to the concentration and increase of power, are 
reasons why the General Assembly might regard 
corporate bodies as proper subjects for legislation not 
permissible, perhaps, in relation to natural persons. 
We think chapter 918 is within the reserved power of 
the General Assembly to enact, so far as reasonable- 
ness is concerned, if they deem it expedient. In the 
words of Chief Justice Waite in Munn v. /ilinois, 94 
U. 8. 113, 182: * For the question is one of power, not 
ofexpediency. * * * Ofthe propriety of legislative 
interference within the scope of legislative power, the 
Legislature is the exclusive judge.” 

In applying Mr. Justice Swayne’s rule still fur- 
ther, we fail to discover any thing on the face of the 
act under consideration, or inferable from its opera- 
tion, that leads us to question the good faith of the 
General Assembly in passing it. Said Mr. Justice 
Field in Soon Hing v. Crowley, 113 U.S. 703,710: ‘ The 
rule is general with reference to the enactments of all 
legislative bodies that the courts cannot inquire into 
the motives of the legislators in passing them, except 
as they may be disclosed on the face of the acts, or in- 
ferable from their operation, considered with refer- 
ence to the condition of the country and existing leg- 
islation. The motives of the legislators, considered as 
the purposes they had in view, will always be presumed 
to be to accomplish that which follows as the natural 
and reasonable effect of their enactments.’ 

Question has been made at the bar whether chapter 
918 was to be deemed an exercise of the police power. 
While if it were a police power, there can be no ques- 
tion of the propriety of its exercise, yet the converse is 
not true, viz., that if it is not a police power it would 
necessarily be unreasonable and an invalid exercise of 
the power reserved to the General Assembly to amend 
charters. As this applies only to corporations, and is 
therefore intended to remedy evils presumably attach- 
ing to them only, we do notin our view of the case 
consider it necessary to consider that point fur- 
ther. 

The argument at the bar that the power to contract, 
granted in the charter, was such property of the de- 
fendant that modifying or limiting it by the General 





Assembly was taking away defendant’s property with- 
out compensation, does not seem to us to be well 
founded. The property of a corporation that cannot 
be taken away by the General Assembly through the 
exercise of its reserved power, is such property as upon 
the dissolution of the corporation would belong to its 
creditors and stockholders, and not a privilege it de- 
rived from the creating power, and which it was 
agreed upon accepting the charter might be amended 
at will by the General Assembly. 

It has been argued that chapter 918 would prevent 
contracts for payment by the piece or job. We do not 
so understand the act. If employees are to be paid by 
a time standard, then they must be paid weekly, but if 
they are tobe paid by the piece, then wages are not 
“earned ” until the piece is done, and the wages to be 
paid weekly are the wages “earned” to within nine 
days of the date of payment. 

It has been urged that chapter 918 is unconstitu- 
tional because it interferes with the rights of employ- 
ees to make such contracts with a corporation as they 
see fit. No inhibition is placed upon employees to make 
such contracts as they choose, with any person or body, 
natural or artificial, that is authorized to contract with 
them. But corporations are artificial bodies and pos- 
sess only such powers as are granted to them, and nat- 
ural persons dealing with them have no right to de- 
mand that greater power should be granted to corpo- 
rations in order that they may make other contracts 
with such corporations than the corporations are au- 
thorized to enter into. Chapter 918 was clearly passed 
in the interest of the employee, and it is not easy to 
see how it would operate to his disadvantage. If he 
did any labor under a time contract which the corpo- 
ration was not authorized to make, he would be paid, 
not under the contract, but under a quantum meruit 
every week. 

Stress has been laid upon the fact that chapter 918 
applies only to certain kinds of corporations, as it does 
not include religious, literary or charitable corpora- 
tions. Theexcepted corporations rarely, if ever, have 
capital stock, rarely, if ever, are prosecuted merely for 
pecuniary gain, and being for the spiritual, mental or 
physical elevation of mankind, would not come within 
the ends to be subserved by the act as to other corpo- 
rations. ‘he different aspect from other corporations 
with which they are regarded by the State is clearly 
indicated by the constitutional provision requiring pe- 
titions for acts of incorporation in general, presented 
to the General Assembly, to be continued until an- 
other election of members shall have taken place, and 
public notice thereof be given, whereas petitions for 
acts of incorporation for religious, literary or charita- 
ble purposes may be acted on at any time withoutsuch 
continuance and notice. Const. R. I., art. 4,817. We 
fail to see any force in the objection that an invidious 
distinction has been made in favor of such corpora- 
sions. 

The inclusion of cities in, and the exclusion of towns 
from the operation of chapter 918 require no considera- 
tion from usin this case, for as public corporations 
they are governed by rules of law not applicable to the 
defendant as a private corporation, and the only in- 
quiry before us now is whether said chapter is consti- 
tutional so far as it relates to the defendant. 

In our cpinion,chapter 918 of the Public Laws is not in 
violation of any of the constitutional provisions of the 
United States, or of this State, that have been particu- 
larly called to our attention, nor do we think of any 
other provision with which it conflicts, and therefore 
the questions presented by the certificate must be an- 
swered adversely to the defendant and the case sent 
back to the District Court for further proceedings in 
pursuance of this decision. 

Order accordingly. 
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DEED— QUIT-CLAIM— IMPLIED COVENANT 
OF TITLE. 
GEORGIA SUPREME COURT, JAN. 11, 1892. 
McDonouGuH v. MARTIN. 

Where the terms of a deed of conveyance, taking the whole 
together, show that the instrument is in its essence a quit- 
claim title, and that the makers intended no warranty 
except as against themselves and their own acts, a fail- 
ure of the title to two of the lots out of a great number 
covered by the conveyance, by reason of the existence of 
a previous outstanding better title, will be no breach of 
any implied covenant arising out of a recital of facts or 
out of the use of words of conveyance, no fraud or inten- 
tional misrepresentation being alleged. Nor will the fail- 
ure of the vendees to get or to hold possession of such 
two lots, without any fraud or misconduct on the part of 
the vendors, constitute a defense to an action for the 
purchase- money or any part thereof. 


| ee ona note given for the purchase of land. 
Judgment for plaintiff. 


Garrard & Meldrim, for plaintiffs in error. 
George A. Mercer, for defendant in error. 


BLeEcKLey, C. J. When this case was decided the 
syllabus was formulated by the court, handed down 
and filed. Since then a: argument in elucidation and 
support of the decision has been prepared at my request 
by A. H. Davis, Esq., ove of our official stenographers. 
In studying and revising his argument, I have ex- 
amined every authority to which it refers. My asso- 
ciates, after hearing it read, concur with me in adopt- 
ing it as the opinion of the court. We do not merely 
recite it, but make it our own. For this reason quota- 
tion marks are omitted. 

This is an action on a note given for the purchase- 
money of a large number of lots of land. The plea sets 
up (1) damages by a breach of the plaintiff's covenant 
that the title to the land was in him, and of the cove- 
vant for possession and seizin, the defendants having 
been evicted from two of the lots by title paramount; 
(2) failure of consideration in the loss of two of the lots, 
which the plaintiff covenanted that he owned. The 
plea makes no issue of fraud, misrepresentation, con- 
cealment or mistake. The parts of the deed material 
to show the undertaking of the plaintiff are as follows: 
“This indenture * * * between John S. Martin, 
* * * Andrew J. Miller, * * * Cornelia V. Mil- 
ler, the wife of the said Andrew J. Miller, * * * 
Sarab E. Miller and R. M. Miller, by their guardian ad 
litem, Andrew J. Miller, as parties of the first part,and 
Jotbn J. McDonough and Tiney B. Thompson, * * * 
and Edward Burdett, * * * copartners,composing 
the firm of McDonough & Co., * * as parties of 
the second part, witnesseth, that whereas the title to 
certain lands, hereinafter mentioned as described, is 
in the said John S. Martin, * * * as evidenced by 
a certain deed of conveyance made by Henry Gal- 
lagher, assignee in bankruptcy of A. J. Miller, * * * 
to said Martin; * * * and whereas certain portions 
of the lands described were * * * set apart to said 
Andrew J. Miller, as the head of a family, as a home- 
stead; * * * and whereas, undera proceeding had 
before the * * * judge of the Superior Court of 
Pierce county, certain orders were passed * * * 
authorizing a private sale of the homestead property, 
in which proceeding all the parties at interest were 
duly represented: * * * Said parties of the first 
part * * * have granted, bargained, sold, remised, 
conveyed, released and quit-claimed, and by these 
presents do grant, bargain, sell, remise, convey, re- 
lease and forever quit-claim, unto said parties of the 
second part, in their full possession and seizin, and to 





their heirs and assigns, the following lots of land, and 
all the estate, right, title, interest, use, trust, property, 
claim and demand whatsoever, both at law and in 
equity, of said parties of the first part of, in, to or out 
of all those lots, tracts or parcels of land,’’ ete. ‘To 
have and to hold the said conveyed and released prem- 
ises unto said parties of the second part, their heirs 
and assigns, to their only proper use, benefit and be- 
hoof forever, * * * sothat neither the said John 
8. Martin, or the said Andrew J. Miller individually 
or as guardian ad litem, as hereinbefore stated, or said 
Cornelia V. Miller, or said Sarah E. and R. M. Miller, 
or either of them, their heirs and assigns, nor any 
other person or persons in trust for them or in their 
name, or in the name, right and stead of any of 
them, shall or will, can or may, by any ways or means 
whatsoever, hereafter have, claim, challenge or de- 
mand any right, title, interest or estate in or out of 
said premises above described, and hereby released 
and conveyed; but that said parties of the first part, 
and every of them, their heirs and assigns, from all es- 
tate, right, title, interest, property, claim and demand 
whatsoever of, in, to or out of said premises or any 
parcel thereof * * * is, are and shall be by these 
presents forever excluded and debarred.’’ The sub- 
ject here conveyed is described as *‘ the following lots 
of land, and all the estate, right, title, interest,” etc., 
‘of the parties of the first part.’’ The deed uses ap- 
propriate words of release and quit-claim, and lacks 
the usual covenant of general warranty, which by the 
Code, section 2703, includes covenants of a right to sell, 
of quiet enjoyment and of freedom from incumbran- 
ces. There are no formal covenants at all, except the 
one against any title, claim, ete., under the parties 
making the deed. 

Covenants are of two kinds, express and implied. 
Express are those stated in words more or less dis- 
tinetly exposing the intent to covenant, and implied 
are those inferred by legal coustruction from the use 
of certain words of conveyance. The plea makes it 
necessary to determine whether this deed contains a 
covenant of either sort.  Itis insisted that the recital 
that the title was in the plaintitf, as evidenced by a 
certain deed, amounts to a covenant of title, though 
informally expressed. A covenant requires no special 
form, butif it is clearly the intention of the grantor 
toanswer for the truth of a statement in the instru- 
ment, this will constitute a covenant on his part. 
There is authority holding that a recital may have the 
force of a covenant. 2 Devil. Deeds, § 883; 4 Am. & 
Eng. Enc. Law, 469; Severn’s Cause, Leon. 1223 Chris- 
tine v. Whitehill, 16 Serg. & R. 98 (Gibson, C. J., dis- 
senting). Possibly this means that, where the deed is 
informally drawn, without any technical covenants, 
the court may find an undertaking of some sort in the 
recital; for when there is an express covenant the re- 
cital will not be construed as an additional covenant. 
Whitehill v. Gotwalt, 3 Pen. & W. 318 (overruling Chris- 
tine v. Whitehill, supra); Wright v. Shorter, 56 Ga. 72. 
At any rate that a recital may ever attain the dignity 
of a covenant is controverted by high authority. 
“Owing to a misapprehension of one or two old cases, 
the dangerous doctrine has been more than once 
broached that covenants for title may be implied from 
arecital, but this has since been distinctly and decis- 
ively repudiated.” Rawle Cov., § 280. And see Fer- 
guson v. Dent, 8 Mo. 667, holding that a recital in the 
description of the premises is not a covenant; Delmer 
v. McCabe, 14 Ir. ©. L. 3877, holding that a recital of 
seizin, when modified and explained by other parts of 
the instrument, does not amount toa covenant. The 
trve rule is to view the recital in the light cast on it by 
the rest of the deed, and give effect to the intention as 
aconsistent whole. Platt. Cov. 33; Severn’s Case, 
supra; 4 Am. & Eng. Enc. Law, 469; Code, § 2697. Now 
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if this recital, standing alone, were equivalent to a 
general warranty of title, it would be restrained and 
reduced by the express limited covenant; otherwise 
the latter, which is set out with much technicality and 
verbosity, would be nullified and destroyed by the re- 
cital, which is mere inducement, and not fairly inter- 
pretable as a substantive covenant. Such a construc- 
tion would override the plain intention to covenant 
specially. Where a conveyance contains both a gen- 
eral and a special covenant touching the same subject, 
which are inconsistent, the general will not enlarge 
the special covenant, but will be thereby restricted. 
Rawle Cov., § 287, ef seq.; 2 Sugd. Vend. 605, et seq.; 
Bricker v. Bricker, 11 Ohio St. 240. The order in which 
the conflicting covenauts occur does not seem to be 
material at the present day, because the intent is gath- 
ered from the whole instrument. Rawle Cov., § 288, 
and note. 

[t would seem to be more especially just to let the 
special covenant prevail where, as in this case, the gen- 
eral covenant not only stands upon implication, but is 
of questionable existence, while the special covenant 
is expressed with great fulness and regard to techni- 
cality. In Hudson Canal Co, v. Pennsylvania Coal Co., 
8 Wall. 276, the action was brought upon a covenant 
claimed to exist in the recitals of the instrument 
which contained technical covenants, the claim being 





rested on the fairness and equity of that coustruction. | 


(See argument for the canal company.) The decision 
set out in the head-note was as follows: “In the case 
of acontract drawn technically in form, and with ob- 
vious attention to details, a covenant cannot be im- 
plied, in the absence of language tending to a conclu- 
sion that the covenant sought to be set up was in- 
tended. The fact that the non-implication of it makes 
the contract, in consequence of events happening sub- 
sequently to its being made, quite unilateral in its ad- 
vantages, is not a sufficient ground to imply a cove- 
nant which would tend to balance advantages thus 
preponderating.” Furthermore, if the conveyance is 
only of the grantor’s right, title and interest in the 
land, the scope of it is not enlarged by a general cove- 
nant, but such covenant must be limited to fit the sub- 
ject conveyed. 1 Warv. Vend. 421, §8; Allen v. Hol- 
ton, 20 Pick. 458; Sweet v. Brown, 12 Mete. (Mass.) 175; 
MeNear v. McComber, 18 Lowa, 12; Gee v. Moore, 14 
Cal. 472; Kimball v. Semple, 25 id. 440; Bates v. Foster, 
59 Me. 157; Gibson v. Chouteau, 39 Mo. 536; Young v. 
Clippinger, 14 Kans. 148; Stockwell v. Couillard, 129 
Mass. 231. 

Is any covenant implied in these words: ‘‘ Said par- 
ties of the first part * * * do grant, bargain, sell, 
remise, convey, release and forever quit-claim unto 





said parties of the second part, in their full possession | 


and seizfn, * * * the following lots of land, and all 


the estate, right, title, etc., of said parties of the first 
part,’ ete.? At common law certain words of convey- 
ance imported covenants of title, and so strong was 
the implication it was in some cases held that an ex- 
press limited covenant could not repel it. It seems 
now generally agreed that, in conveyances of freehold, 
only one word, ‘‘do,”’ or ‘‘dedi”—‘‘I give,’’ or “ have 
given’’—had such potent effect. Rawle Cov., § 270; 
Frost v. Raymond, 2 Caines, 188. The word “ grant” 
did not imply a covenant. Platt Cov. 47, 48. Nor did 
“grant, bargain and sell.’’ Rickets v. Dickens, 1 
Murph. 343; Frost v. Raymond, supra. And it has 
been held that, in a conveyance merely of the grantor’s 
rights in the land, even the terrible word ‘‘dedi’’ would 
not raise a warranty. Deakins v. Hollis, 7 Gill & J. 
311. 
and sell,’ an express covenant takes away all implied 
covenants. Vanderkarr v. Vanderkarr, 11 Johns. 122. 


When conveyances came to be made under the statute 
of uses, the courts did not raise covenants by implica- 


Also it is said that in a deed of “‘ grant, bargain | 
| seizin to any extent, much less as against all persons 








tion. The deed of bargain and sale came into use un- 
der this statute, and it being the deed commonly em- 
ployed in the United States, as a general rule, in the 
absence of statute, there are no implied covenants with 
us. Tied. Real Prop., §859; 3 Washb. Real Prop., p. 
*671; Walk. Am. Law (9th ed.), p. 454; Allen v. Say- 
ward, 5 Me. 227. In some of the States, by express 
statute, the words “grant, bargain and sell’’ import 
certain covenants. 4 Kent Com. 473, 474; Rawle 
Cov., § 285, ef seq.; Martind. Conv., § 173. But where 
there is also an express covenant it is held that the 
statutory implied covenant is modified thereby. 
Weems v. McCaughan, 7 Smedes & M. 422; Shelton v. 
Pease, 10 Mo. 473. So the statutory covenant will be 
restrained where the conveyance is of the grantor's 
interest only. Gibson v. Chouteau, 39 Mo. 536. There 
is no statutory implication of covenants in Georgia, 
except as to deeds containing a general warranty. 
Code, $2703. In McDonald v. Beall, 55 Ga. 288, it was 
held that there is no implied warranty in the sale of 
land. That being aparol sale, and no deed being given, 
the case does not apply here. 

The present deed purports to convey the specific lots 


‘and the grantors’ right, title, interest, etc., in the 
| Same. 


The first part of the descriptive clause, stand- 
ing alone, might import an intention to pass title para- 
mount, not merely such title as the grantors had. But 
it does not stand alone; it is followed by a nearly ex- 
haustive catalogue of words signifying any kind of in- 
terest which the grantors might have in the land. All 
this would be useless surplusage unless it was intended 
by the grantors to convey simply such title or interest 
as they had, without undertaking to pass necessary 
title paramount. This view is strengthened by ob- 
serving the words of conveyance which are words of 
release and quit-claim (Gibson v. Chouteau, supra; 
Young v. Clippinger, 14 Kans. 148), and also by consid- 
ering the special warranty, which extends solely to 
title or claim by or through the grantors. Wright v. 
Shorter, 56 Ga. 72. This special warranty would be 
rendered wholly nugatory by construing the clause in 
question as an unqualified undertaking to pass title 
paramount. The latter part of section 2248 of the Code 
is not without application here, by analogy at least. 
It says: ‘If aless estate is expressly limited the courts 
shall not, by construction, increase such estate into a 
fee, but, disregarding all technical rules, shall give ef- 
fect to the intention of the maker of the instrument, 
as far as the same is lawful, if the same can be gath- 
ered from its contents, and if not, in such case the 
court may hear parol evidence to prove the inten- 
tion.”’ 

The court, in trying this case, heard parol evidence 
from both sides as to the sale of these lands, and it in 
no wise conflicts with the construction put upon the 
deed. On the contrary, the defendant who made the 
purchase admitted in his testimony that he was willing 
to purchase without a warranty if he could be placed 
in actual possession of theland. In rebuttal he testi- 
fied that it was agreed that his firm should take the 
lands without warranty. All the testimony shows it 
was plainly u»derstood on both sides that there was to 
be no warranty. The defendants relied upon certain 
testimony of McDonough as showing the clause con- 
taining the expression ‘in their full possession and 
seizin’’ to bea covenant of possession and seizin. But 
this expression must be taken as qualified by the im- 
mediately-accompanying words of conveyance, which 
contemplate a mere release or quit-claim, and by the 
subsequent special covenant. Certainly this is not a 
formal or even a plain covenant for possession and 


whatsoever. It can have effect as against any acts or 
title by the grantors or persons claiming under them. 
The testimony referred to is a very feeble support to 
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the construction contended for. The witness said: 
“If he could be placed in actual possession of the land 
he was willing to purchase the property and waive a 
covenant of warranty. * * * Possession was to be 
given to defendants, because in their saw-mill business 
this possession is necessary. It was particularly im- 
portant that defendants should have exclusive posses- 
sion, because they had their timber lands lying beyond 
these,whichthey wished toreach. * * * Thegrant- 
ors Knew that defendants were in the saw-mill busi- 
ness, and were fully aware of the use to which defend- 
ants expected to put these lots.’’ The witness seems 
to be speaking of his own state of mind, and not of 
any agreemeut of minds. He does not say that the 
grantors promised or undertook to put defendants in 
possession. ‘The delinquency here charged consisted 
in knowing of the use to which the lots were expected 
to be put and (it may be inferred) in not making 
proper provision therefor. The only agreement to 
which he distinctly swears is this: ‘It was agreed 
that his firm would take the lands without warranty.” 
It may be doubted, under authorities presently to be 
cited, whether this testimony was admissible, because 
the legal effect or extent of a covenant cannot be 
varied by parol. But, whether admissible or not, it 
was not strong enough to establish the construction 
contended for. 

Upon the whole then it appears that the deed con- 
tains no covenant except the special one above alluded 
to. Does the loss of either of the two lots come within 
its terms? [tis not disputed that the title to lot 104 
was once in A. J. Miller, one of the grantors, and was 
divested by sheriff's sale under an execution against 
A. J. Miller & Son, five years and more before the deed 
to defendant was made. The sheriff's deed was duly 
recorded, and this record was constructive notice to 
the defendants. Their plea is based, not on fraud, mis- 
representation or breach of confidence, but solely on 
breach of covenant. The loss of this lot does not fall 
within the latter part of the special covenant, because 
the title or claim under the sheriff's sale was not set 
up by any of the grantors, but by a stranger. Nor 
does it come within the first part of that covenant, be- 
cause that provides against claims thereafter made 
by the grantors, or by some person claiming under 
them. The grantee in the sheriff's deed holds ad- 
versely to the defendant in execution, and not under 
him. The defendants’ deed is a quit-claim, purporting 
to pass only such interest as the grantors had at the 
time of conveying. It often happens that persons 
give such deeds who have uno title at all, and the lack 
of title, where no fraud or deception is practiced, is no 
ground for subjecting such agrantor to damages. As 
to lot 194, which was lost in the ejectment, Miller tes- 
tified without contradiction that he * told McDonough 
that a suit of ejectment was then pending for this lot, 
and McDonough replied that he (Miller) must defend 
McDonough & Co.” This loss likewise is not within 
the special covenant, because it was an adversity which 
the grantors could not prevent, unless they were neg- 
ligent in defending, which does not appear. Besides 
McDonough was notified of the action then pending, 
and apparently chose to take the risk. His reply that 
Miller must defend McDonough & Co. hardly makes a 
promise by Miller to doit. Evenif Miller had prom- 
ised it would not be allowable, where there is no issue 
of fraud or the like, to attach a parol promise like this 
to adeed containing no such undertaking. Anon., 2 
Ch. Cas. 19; Raymond v. Raymond, 10 Cush. 154; 


Howe v. Walker, 4 Gray, 318; Earle v. De Witt, 6 Allen, 
530: Hunt v. Amidon, 4 Hill, 345; Coleman v. Hart, 25 
Ind. 256; Holley v. Younge, 27 Ala. 204. And see Pea- 
body v. Phelps, 9 Cal. 213. 

Now are the defendants entitled to set up as a de- 
fense to the uotes sued on that they lost the said two 








lots? This depends upon who took the risk of the 
title being good. The grantors, both in the negotia- 
tions and in their deed, expressly declined that risk; 
consequently the purchasers assumed it. The law is 
clear that, where the buyer takes a quit-claim deed— 
that is, a deed without any warranty—the maxim of 
caveat emptor applies. He is without remedy if the 
title fails. He cannot recover back the purchase- 
money either at law or in equity. Dorsey v. Jackman, 
1 Serg. & R. 42; Earle v. De Witt, 6 Allen, 530; Soper 
v. Stevens, 14 Me. 133; Bates v. Delavan, 5 Paige, 300. 
And see Com. v. McClanachan, 4 Rand. 482. Equity 
will not relieve against payment of the purchase- 
money (1 Fonbl. Eq. 373, note; Rawle Cov., § 321; 
Barkhamsted v. Case, 5 Conn. 528; 2 Sugd. Vend. 552); 
nor can the purchaser have rescission (Maney v. Por- 
ter, 3 Humph. 346, 363; Middlekauff v. Barrick, 4 Gill, 
290; Butman v. Hussey, 30 Me. 263); nor can he set up 
the failure of title in defense to an action for the pur- 
chase-money. Buckner v. Street, 15 Fed. Rep. 365; 
Wright v. Shorter, 56 Ga. 72. In the case last cited this 
court held: ‘ When bridge and ferry franchises, pur- 
porting on the face of the grant to be exclusive, are 
conveyed by deed in fee simple, with warranty of title 
against the vendor and his heirs only, the purchaser, 
in the absence of any fraud in the vendor, takes the 
risk of the grant’s proving exclusive or not exclusive 
in its legal operation.”’ In the absence of fraud, mis- 
representation or mistake, the purchaser’s redress de- 
pends solely on the covenants expressed in the deed. 
If there are no covenants, orif the loss is not within 
the covenants, the loss falls upon him, and will not be 
thrown back on the innocent vendor. To do this 
would be to import a condition into the contract that 
the vendor should repay or lose the purchase-money on 
failure of title, though the parties themselves made no 
such agreement. In such case the vendee buys the 
vendor’s title for better or for worse, and pays his 
money, not for the land necessarily, but for the ven- 
dor’s title such as it is. When he gets what he bar- 
gains for he ought topay. A vendeecan protect him- 
self by requiring the usual covenant of general war- 
ranty, or he can waive that protection by accepting a 
deed with a limited warranty, or one without any war- 
ranty at all. Whichever he selects he ought to abide 
by his choice. It will frequently happen that a quit- 
claim deed is obtained for very much Jess than a war- 
ranty deed would cost. To allow a purchaser by quit- 
claim to set off against the purchase-money a failure 
of title to some of the land would force the vendor to 
part with such proprietorship as he had in the whole 
tract for less than he agreed to take. 

The foregoing discussion disposes of this litigation 
upon its substantial merits,and though various grounds 
are stated in the motion for a new trial, they are all 
controlled, as to the result, by what has been said. The 
court did not err in overruling the motion. 

Judgment affirmed. 

—_—__e_____—. 


GEORGIA’S CONTRIBUTION TO LAW 
REFORM. 


[A paper read before the Georgia Bar Association, by Hon. J. 
R. Lamar, at its ninth annual meeting, in Macon, Ga., June 
1, 1892. ] 


T was not the law, but the “‘law’s delay,” that Ham- 

let urged as a reason for suicide. 

In most cases the law commends itself to sound sense 
and educated science. The dissatisfaction is not with 
its standard and measure of rights, but with its ad- 
ministration; with that part of the system that hin- 
ders, delays and defrauds justice; with those methods 
which, though intended to secure fair trials, are per- 
verted into sources of obstruction. Hence law reforms 
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of this century have bad for their object the improve- 
ment of methods and not change in the substance of 
the law itself. 

Barring the revolution in the status and property 
rights of married women, the history of law reform, 
in the main, is a history of reform in pleading, in prac- 
tice, in the amalgamation of law and equity, in open- 
ing wider the doors for evidence, in cheapening and 
expediting the administration of justice. 

The dissatisfaction being with the machinery of the 
law,and not its product, the true aim has been to 
make the mechanism run easier, speedier, cheaper, 
rather than to change the character of its results. 

If there were good grounds for believing that when 
cases are tried the result isa perversion of justice, a 
triumph of wrong, it would call for revolution, not re- 
form. But in the midst of all the cheap clamor 
against law, it ought to beasource of gratification that 
the process of shifting and searching that goes on in 
courts generally results in the enforcement of rights 
and the correction of wrongs; and that any real 
complaint is against procedure and not against princi- 
ples of justice. 

It is marvellous that the results are so often satisfac- 
tory when we consider that to any uncertainty of law 
is added the still greater uncertainty of fact. Certainty 
of fact is as important as certainty of law, and itis for 
discovering facts that most of the methods of court 
have been devised; but since the very men who saw, 
and heard, and testify, will contradict, will disagree, 
the difficulty is inherent—impossible of speedy or per- 
fect solution. Wecan hope to improve forms of pro- 
cedure—we can never make them perfect. The trou- 
ble is that these forms, in the course of a lawsuit, be- 
come so intertwined with the rights of parties that by 
a species of metonymy they take the place of rights, 
and are fought about instead of the real matter in issue 
between the litigants. In spite of all that jurists have 
been able to do, method and result are too often inter- 
changeable terms; bad method means bad judgment, 
bad judgment means injustice, and the axe of the true 
reformer had first to be laid at the root of that great 
Upas tree of procedure called special pleading, as the 
embodied source of delay, expense and perverted jus- 
tice. 

As a result of the work of David Dudley Field, 
twenty-five States of this Union, and even England 
herself, the birthplace and citadel of the old system, 
have adopted a method of pleading simpler, more elas- 
tic, less expensive and far more expeditious. 

For this David Dudley Field is justly regarded as 
the foremost law-reformer of the age. He has received 
international recognition, and his fame is as assured 
as that of Kent or Story. His admirers are justly in- 
dignant that in many jurisdictions whole sections and 
titles from his Code of Civil Procedure have been cop- 
ied, almost word for word, without any acknowledg- 
ment to him. But what shall we say of the injustice 
of fame, when even in our own State we do not know 
the name of that unheralded reformer, who in 1799, in 
the Legislature of the then sparsely-settled State of 
Georgia, introduced and passed the Judiciary Act, 
which in form and substance accomplished exactly the 
same result wrought by Mr. Field by his Civil Code. 

Abroad our jurisprudence has utterly failed to win 
recognition for the priority and success of this first 
and most vital of the law reforms. 

Forerunner that she was, multitudes of well-posted 
lawyers are ignorant that back in the last century, ata 
time when the system of special pleading was regarded 
asthe very embodiment of perfection, Georgia was first 
in condemning its evils, and was the pioneer in estab- 
lishing the simple and wise method of procedure which 
England herself has substituted for the arbitrary, 
though logical, system of Coke and Littleton. 











The very fact that Georgia so outran all others, and 
had had the new system in successful operation half a 
century before other States even began to discuss the 
question, seems to have resulted in her being abso- 
lutely ignored as the originator of the greatest of the 
modern law reforms. 

The act of 1799, in terms, abolished special pleading; 
repealed all distinctions between forms of actions; in 
a sentence requiring the ‘“‘cause of action to be fully, 
plainly and distinctly set forth,” announced a priuci- 
ple governing pleadings which acentury of actual ex- 
perience has demonstrated to be both comprehensive 
and elastic enough to meet the requirements of the 
simplest or most complicated case. 

But let the credit be where it may, fifty years of 
hammering at methods of procedure has so far facili- 
tated the mere trial of cases thatthe air is rife with 
the discussion of that next great reform whose object 
is more certainty of result. Certainty of result de- 
pends upon certainty of law. Can the law be more 
certain? Can it be more easily found? Can that great 
body of principles, which for want of a better name we 
call “common law,’”’ be reduced in bulk, winnowed, 
siftedand codified? Can the unwritten law become 
written ? 

Georgia has already answered these questions. But 
so long ago that her voice is not heard, and again she 
will be ignored unless this association repeats and re- 
iterates the answer. 

For generations civilized Europe has been familiar 
with codes; the Code of Napoleon, the Codes of Hol- 
land, Belgium and Spain, and that first and greatest, 
with which all our ideas of civil law are associated, the 
Code of Justinian. But there has always been an in- 
veterate prejudice against codes manifested by the 
English and American bar. 

It may be that the opposition to codification is but 
one of the unconscious methods of expressing that 
feeling of prejudice against the civil law felt by thou- 
sands of common-law lawyers who are as profoundly 
ignorant of its provisions as they are of the laws of the 
Medes and Persians. 

But whatever the cause, the discussion is as old as 
the century. 

Jeremy Bentham urged codification upon the ground 
that all genuine law was statutory and that there was 
no such thing as the common law. According to him 
no one eversaw “‘acommon law,” and if there was no 
single common law, there could be no body of common 
law. Its precedents, maxims, decisions represented a 
vast source of information, experience, wisdom, ready 
at hand for usein making all the law needed for the 
government of society. But until it was legally en- 
acted it was spurious, law falsely so called. 

The opponents of codification say that it is undesir- 
able to make the unwritten law written; that it would 
be a calamity to have this great body of precedents and 
judge-made law, now so elastic, hardened into stat- 
utes; that if the task of codifying could be accom- 
plished the result would be lifeless and useless, a lapse, 
not a reform. 

Both in discussing codification as a fact and as a the- 
ory, it is well to bearin mind that neither code, nor 
statute, nor common law bas ever attempted to state 
the fundamental law out of which all law springs. 
Despite the fact that Blackstone defines it to be ‘a 
rule of action commanding what is right and prohibit- 
ing what is wrong,’’ nobody ever read a law command- 
ing what is right, and very few in terms prohibiting 
what is wrong. 

No law commands the citizen to do right, to per- 
form his contract, to pay his debts, to deal honestly 
and justly with his neighbor. 

Our law does not in terms forbid murder or any 
crime. Only Moses says “thou shalt” and ‘thou 
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shalt not.’’ He alone commands and he alone forbids. 
Except in revealed religion commands tu do right and 
prohibition against wrong, as laws, are not to be found. 
Neither statute nor common law commands the one 
or forbids the other. 

Man's jurisprudence, without repeating, takes all 
this for granted; assumes that ‘“‘thou shalt not mur- 
der,’’ and defines what murder is; assumes that 
“thou shalt not steal,” and defines larceny; assumes 
that ‘‘ thou shalt pay thy debts,” and providesa means 
to enforce payment. 

The great body of our statute and common law, like 
equity, is for the correction of those things wherein 
this natural law, by reason of its universality, is de- 
ficient. 

It isa great system of restrictions and limitations 
and exceptions. The natural law is, “ thou shalt pay.” 
Our law provides that if the contract is legal, for a val- 
uable consideration, expressed in writing, signed by 
the proper party, sued within six years, ‘* thou shalt 
pay.”’ And these restrictions and exceptions are not 
solely statutory, but customs, experience, precedents 
for centuries have shown the necessity for these excep- 
tions, and most, if not all, of them are as susceptible 
of codification asif they had been newly discovered 
and enacted by the supreme power in the State. 

It must be confessed that the opponents of codifica- 
tion for a long time had in favor of their position the 
absence of any successful attempt to reduce to sys- 
tem — 

** The lawless science of our law, 
That codeless myriad of precedents, 
That wilderness of single instances.” 

And even now, in the heated discussions that agi- 
tate the bar, the argument proceeds upon the basis 
that it is an impossible task. 

Georgia has a great fact to offer in evidence. Pio- 
neer that she was in that reform of pleading, she has 
likewise been first to demonstrate the possibility of 
codification of the common law. 

The history of the adoption of the Georgia Code has 
been written. Thefact that it was the first attempt 
ever made to codify the common law has been recug- 
nized by a few outside the State; but even at home 
the success of our experiment has not been fully real- 
ized. Weare so accustomed to giving the Codea mi- 
croscopic study, section by section, that we have never 
had the advantage of perspective in studying its 
uniqueness and appreciating its unheralded success. 

The truth is, we accept the Code as so much a mat- 
ter of fact that wedo not recognize it as,at once, a 
novelty, a curiosity and a success. When we hear that 
codification of the common law is an impossible feat 
we are apt to feel the same astonished pride felt by M. 
Jourdain when he learned ‘that he had been speak- 
ing prose all his life without knowing it.’ 

And when we hear from the most distinguished law- 
yers in the Union that codification is impossible, un- 
desirable, necessarily unsuccessful, we are justified as 
a bar association in volunteering our testimony to a 
fact that is utterly destructive of their most carefully 
presented and ably defended theory. This book has 
been in use since 1865, it has passed through four 
editions, and it would be safe to say that the bench 
and bar of Georgia regard it as an unqualified success. 

It has so far passed out of the experimental stage as 
to cease to be a subject of controversy. And to learn, 
that in the absence of such a fact the possibility of 
codification is denied makes one ask, what is the use 
of evidence ? 

In England, where the desirability of a written Con- 
stitution is still denied, it may be that there is some- 
thing normal in the controversy, but the desirability of 
a written Constitution is no more certain than the 
desirability of a code of common law. 





The Code has been in use thirty years, in the midst 
of war, in reconstruction, in peace, in time of great 
depression, in the midst of marvellous development, in 
the sparsely settled county, in the metropolitan city. 
It has been subjected to daily and practical use in office 
and in court, by bench and bar, demonstrating its 
pointed applicability to the case in hand, and the mar- 
vellous capacity of the English language to compress 
into a sentence statements of principles that compre- 
hend all the ramifications of a case. 

There isone negative argument proving beyond the 
shadow of a doubt that the Code gives satisfaction 
both to the bar and people. Of all representative bod- 
ies upon the face of the earth, none surpass the Geor- 
gia Legislature in its democratic freedom, its icono- 
clastic want of reverence for the merely venerable, its 
willingness to change, oftentimes even for change’s 
sake. 

Though just as easy from a parliamentary stand- 
point to be amended or repealed as any other law, it 
isa most striking fact that in thirty years hardly a 
score of common-law sections have been changed or 
repealed. That part of the Code is practically identi- 
cal with what it was in 1863; and it is even more 
striking when we recall that its permanence is not the 
result of indifference, nor the mere permission for ob- 
solete law to remain upon the statute books. For an 
examination of briefs and decisions will show that the 
common-law sections of the Code are the liveliest, 
most potent and oftenest-cited law in this State. 

But another and more striking evidence of the prac- 
ticability of codification is found in the fact that a simi- 
lar Code is in use in California. Ten years after the 
publication of the Georgia Code California made the 
same experiment, and as her first edition came from 
the press our third edition went to the printer. 

A comparison of the two Codes is a most interesting 
study. It shows that States utterly unlike in their 
problems and conditions have found codification suited 
to their varying situations. Itis as well adapted to us 
here with our ‘all cotton’’ and ever-present negro 
problem as to California with its abounding wealth, 
Sand Lot and Chinese. The language appears rather 
more abstract in the California Code than in ours, but 
while varying in verbiage, and distinctly unlike in 
many respects, the agreement in the topics treated and 
the substantial identity of the law stated, is an over- 
whelming proof that the Georgia Code is not excep- 
tional. 

If a Code has succeeded here and in California, as 
later it has in [daho, so too it may everywhere, each 
code making it easier for other, and better to be 
adopted. 

In those States where litigation involves large inter- 
ests, and is constantly increasing in quantity and va- 
riety, no argument against codification can be found in 
such facts. Small cases are quite as intricate as those 
involving immense sums; and from the time that the 
loss of a small cask of brandy furnished Lord Holt oc- 
casion, in Coggs v. Bernard, to declare the whole law 
of bailment, down to Hylton v. U. S., 3 Dallas, 171, 
where an insignificant tax on a carriage called for a 
profound constitutional decision, cases involving small 
amounts have decided the important, controlling and 
live law of the day. Despite the cynical description of 
the law as ‘‘a cobweb that catches the weak and lets 
the strong break through,’’ a system that is able to 
mete out exact justice to the small will be equally able 
to mete it out to the strong. 

What will work in Atlanta will do in San Francisco; 
what will work in San Francisco will do in Albany, 
and that which will do in these cities will work in New 
York and Philadelphia. 

No one claims that this first attempt is perfect. 
There are many points in which it could be improved, 
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particularly in supplying omissions, but in the space 
allotted to this paper no critical examination can 
be undertaken; only a few features can be men- 
tioned. 

The definitions of the Code have so perfectly accom- 
plished their purpose that we forget the difliculties 
they obviate, until we begin toexamine the countless 
cases in which judges have dealt such questions as 
what constitutes a mortgage? What is a negotiable 
note? What is « navigable river? What is a vested, 
what a contingent, remainder? And that everlasting 
problem, what constitutes apartnership? It would be 
difficult to improve the chapters on Wills, Sales, Con- 
tracts, Bailments, either in logical arrangement, terse- 
ness, fullness or clearness, but the chapter on Evidence 
is the great working chapter of the Code. It is often- 
est cited at nisi prius, and the saving of time, the cer- 
tainty and uniformity of rulings on this most import- 
ant topic is itself enough to demonstrate the utility of 
codification. 

In those departments of the law inherently difficult 
where codification does its best work in clearing up 
uncertainties, removing doubt and stating and settling 
the law in advance of the happening of the fact, the 
best service has been done in codifying the law of es- 
tates. We only appreciate the excellence of this work 
in those rare instances where the facts are such that 
the Code for some reason does not apply, and the in- 
dustrious lawyer is cast adrift on the sea of refine- 
ments, niceties and technicalities, from which he re- 
turns despairing of his ability amid such conflicting 
utterances to decide what is the law. 

On the subject of damages the clearness of the Code 
is marvellous by comparison with the best text-books. 
In them elaborate discussion of the elements and 
measure of damages soon leads into the metaphysics 
of the difference between remote and proximate and 
speculative damages. Both in the chapter on estates 
and in that on damages the codifiers have done great 
service, demonstrating by ability to compress these top- 
ics into terse yet comprebensive sections, that any 
others can be successfully treated. 

It may be that familiarity influences the judgment, 
yet the treatment of the Georgia Code on these two 
important and abstract subjects seems simpler and 
better selected than that of California. Butin many 
others the California Code is fuller than ours; it treats 
of many not codified in ours; in many instances it 
goes further back in stating elementary principles. 
But in all the striking fact is that while you read the 
Code of California you feel that you read the law as it 
would be pronounced in Georgia. You are impressed 
with the conviction that both Codes state the great 
body of the law exactly as it exists in the rest of the 
Union as well as in these two States. 

This is allthe more remarkable since the natural 
supposition would be that changed conditions, novel 
problems, the prior infusion of the Spanish peoples, the 
influence of the Spanish land grants, the changes pro- 
duced by the law of community property and other 
causes would have so modified and changed common- 
law principles that we might look for more similarity 
with the Code of Louisiana than with that of Georgia; 
but the common law’s tendency to homogeneity—its 
absorbing and unifying qualities could not be better 
illustrated. 

Heury Ward Beecher, in reply to one who expressed 
a fear that the infusion of other races would destroy 
the type of this people, said, ‘*‘ No, we are like the lion; 
no matter how many oxen he eats, it only makes more 
lion;” and so, no matter how many new conditions 
or institutions are injected into a society controlled 
by the spirit of the common law, they all partake of 
its spirit instead of its being modified or yielding to 
theirs. 








Our brethren go to the very sources from which the 
law on the subject as announced in the Code was 
taken; they find there so many shades of opinion, so 
many conflicts, such a case of what Kingsley calls 
‘‘nineteen pounds of argument on one side and twenty 
pounds on the other,” that the very multiplicity of au- 
thorities becomes a source of perplexity; the lights 
from so many directions dazzle rather than illuminate, 
and confuse rather than guide. 

The advantage of the Code is that the shifting and 
balancing of these different views has been authorita- 
tively, if you please, even arbitrarily done before the 
case arises; a final statement of the law has been made 
in advance of the facts. Every additional section isa 
step toward declaring the law beforehand, rather than 
reaching a conclusion after the act has been done. It 
is the misfortune of all things human that with all this 
the law of many, perhaps of a majority of cases, has 
not been settled in advance, but partial codification 
does not cut Georgia lawyers off from the sources open 
to those who have no Code. Itis this daily compari- 
son between the certainty of that codified and the un- 
certainty of that left in nubibus that enables Georgia 
practitioners to speak advisedly when advocating codi- 
fication. 

Nobody in this year of grace cares to defend the 
whole of the common law, its semi-barbarous provis- 
ions relating to Baron and Feme, Coverture, Curtesy, 
Feudal Tenure, Titles, Tithes, Special Pleading; but 
there must have been something wise and sound in its 
underlying principles. Unbounded license to modify 
aud change has effected little essential difference in the 
law of the States. There seems to have been an un- 
conscious identity of aim and similarity of methods, 
so that there has been substantial unity in spite of the 
inherent probability of utter variance. 

It must be because men are mostly concerned with 
the immutable principles affecting the rights of per- 
sons and property, and those great laws of trade which 
have grown up and been declared under the influence 
of what we callcommon law. By its influence more 
than any other single fact we are kept one people. As 
most strikingly stated by the president of this associa- 
tion, at the centennial of the organization of the Su- 
preme Court of the United States, even during the 
war the reports and decisions of States north and 
States south were cited as authority on both sides of 
the line. Though at war in all else, in our law we 
were one. 

It is inevitable that the next important reform will 
be to make the law more certain. The multiplication 
of reports and decisions is evil altogether. But under 
the system now existing, when decisions of every State 
are published, digested, and within a week after they 
are delivered, scattered into the offices of half of the 
lawyers of the Union, and when, despite the expense, 
these cases are being read and cited by hundreds to 
whom formerly the authorized reports were inaccessi- 
ble, the result is bound to be closer approximation be- 
tween the jurisprudence of each State, and ultimately 
to the greater identity of law all over the Union. 

One other result is inevitable; the rapid increase of 
decisions will weaken the authority of mere case 
law. 

Just as cannon, torpedoes, dynamite and more dev- 
ilish means of destruction promise ultimately to ren- 
der war impossible, so the multitude of cases, the be- 
wildering conflict of cases, will so weaken their au- 
thority that the mere case lawyer will be practically 
useless. 

Precedent will neutralize precedent. The bar will 
again be forced to the discussion of principles, and 
that book which states them clearly, tersely and, above 
all, authoritatively, will be the most useful. Such a 


book is Georgia’s contribution to jurisprudence. 
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NEW YORK COURT OF APPEALS AB.- 
STRACTS. 


Costs — DISBURSEMENTS — TAKING DEPOSITION — 
COMMISSIONER'S FEES.—(1) An affirmative verdict or 
finding is necessary to constitute a ‘t recovery’ within 
the Code of Civil Procedure, section 3234, providing 
that in certain actions ‘‘ wherein the complaint sets 
forth separately two or more causes of action, upon 
which issues of fact are joined, if the plaintiff recov- 
ers On One or more of the issues, and the defendant 
upon the other or others, each party is entitled to 
costs against the adverse party,’’ and defendant is not 
entitled to costs merely because there is a nonsuit as 
to part of the causes of action. 17 N. Y. Supp. 415, 
affirmed. (2) Commissioner's fees for taking deposi- 
tions out of the State are a disbursement which, to 
warrant taxation, must be shown to have been neces- 
sary. (3) Under the Code of Civil Procedure, section 
3251, allowing as costs $10 for taking the deposition of 
a@ witness, the allowance does not depend on the ne- 
cessity for taking the deposition. (4) Where plaintiff 
recovers judgment in an action, thereby entitling him 
to costs, he is entitled to the $10 allowance for taking 
deposition, though he was nonsuited on the particular 
cause of action to which the proof in the deposition 
was directed. (5) Though the depositions of several 
witnesses are taken under one commission, the statu- 
tory allowance therefor is limited to $10. (6) Plaintiff 
being entitled to general costs and disbursements in 
an action, may recover the fees of the commissioner 
for taking testimony in support of a cause of action as 
to which he is nonsuited, such failure not showing the 
disbursement to have been unnecessary. (7) A dis- 
bursement incurred in good faith, in the progress of a 
case, for the purpose of establishing one of the issues 
presented, is necessary, though the expense result in 
no benefit to the party. Oct. 4, 1892. Burns v. Dela- 
ware, L. & W. R. Co. Opinion by O’Brien, J. Earl, 
c. J., and Andrews and Maynard, JJ., dissenting. 


Court OF APPEALS—PREFFRENCE ON CALENDAR— 
ATTACHMENT AS A GROUND.—(1) The Code of Civil 
Procedure, section 3347, subdivision 6, declares that 
chapter 8, with the exception of certain enumerated 
sections thereof, among which section 791 is not given, 
applies only to proceedings in an action in one of cer- 
tain courts, not including the Court of Appeals, except 
that where a particular provision of that chapter ex- 
pressly designates the courts affected thereby, that 
provision shall be excluded from the application of 
section 3347. Held, that section 791, subdivision 10, 
specifying, as a cause to be preferred in the hearing 
thereof, “‘a cause entitled to preference by the general 
rules of practice,’’ without designating any court for 
the application thereof, does not apply to a case in the 
Court of Appeals, and therefore a case therein is not 
to be preferred merely because it belongs to a class 
which arule of the Supreme Court provides shall be 
advanced. (2) The mere showing in a case that cer- 
tain certificates of stock belonging to defendant, and 
in possession of another, were levied on and were still 
held under the attachment, does not justify the giving 
of preference to the hearing of the appeal therein. Oct. 
11, 1892. Nichols v. Scranton Steel Co. Opinion by 
Gray, J. 


EVIDENCE—RES ADJUDICATA—ACTION IN REPRESEN- 
TATIVE CAPACITY — FRAUDULENT CONVEYANCES — 
JUDGMENTS IN REM.—(1) The judgment against a 
plaintiff in an action by him in his representative ca- 
pacity, as trustee for creditors, to set aside a convey- 
ance as in fraud of creditors, based on the ground that 
the conveyance was free from fraud, is not conclusive 
against him on the question of fraud in an action by 
him individually on his own account merely, against 








the same defendants for the same purpose. 17 N. Y. 
Supp. 228, reversed. (2) Such a judgment is not one 
in rem, conclusive against the world. A party may be 
bound by a former judgment, on the principle of rep- 
resentation, though not a party by name. Ashton v. 
City of Rochester, 183 N. Y. 187. But the mere fact 
that the same persons are litigants in the two actions 
is not always sufficient to satisfy the rule of res adju- 
dicata. The same person may in law be considered 
another person, and consequently another party, by 
suing in another capacity. Wells Res. Adj., p. 16, § 21. 
It was held by this court in Rathbone v. Hooney, 58 
N. Y. 467, that a judgment against a party sued as an 
individual is not an estoppel in a subsequent action in 
which he sues or issued in another capacity or char- 
acter. In the latter case he is, in contemplation of 
law, a distinct person and a stranger to the prior pro- 
ceeding and judgment. This proposition is sustained 
by the authorities there cited. Substantially the same 
point was decided in a more recent case, where it was 
held that a bankrupt’s equity of redemption in land 
was not barred by a judgment of foreclosure of a mort- 
gage to which it was subject, though his assignee was 
a party to it in his individual, but not in his official or 
representative, capacity. Landon v. Townshend, 112 
N. Y. 93. The rule is thata former judgment con- 
cludes the party only in the character in which he was 
sued, and therefore a judgment for or against an ex- 
ecutor, administrator, assignee or trustee, as such, 
presumptively does not preclude him, in a different 
cause of action, affecting him personally, from disput- 
ing the findings or judgment, though the same ques- 
tions are involved. Bigelow Estop. (5th ed.), pp. 130, 
131. Had the plaintiff in this case succeeded agas- 
signee for creditors in the former suit, upon a finding 
that the conveyances were fraudulent, the judgment 
would not conclude the defendants in this case, in 
which the plaintiff prosecutes in another character or 
capacity, and therefore the plaintiff is not concluded 
by a judgment against him, as estoppels must be mu- 
tual. The plaintiff, now prosecuting in hisown proper 
person, representing only his interest as an individual, 
is not concluded by the prior judgment against him in 
a representative character, because he must now be 
regarded in Jaw as a different person and a stranger to 
the former suit. 2 Black Judgm., § 536; 2 Phil. Ev. 
(3d ed.), pp. 8,9, chap. 1, § 1, subd. 1; Duchess of 
Kingston’s Case, 2 Smith Lead. Cas. (7th ed.), p. 792, 
note; Leggott v. Railroad Co., L. R., 1 Q. B. Div., p. 
606; Lander v. Arno, 65 Me. 26. Oct. 4, 1892. Collins 
v. Hydorn. Opinion by O’Brien, J. 


HIGHWAYS — DEDICATION ONLY FOR CERTAIN 
MONTHS.—A deed to a town for a public road is not in- 
valid because of the fact that use of the road is limited 
to certain winter months in each year, and at other 
times the road is to be kept closed, because under 1 
Revised Statutes, page 337, declaring merely that towns 
may take by conveyance for “ use of the inhabitants,” 
the town may take not only a general grant, but a 
limited grant. Whenever a town has a highway that 
it does not need, or some limited right to use land for 
highway purposes that is not necessary for the public 
convenience, it can readily abandon or discontinue 
such road. In this case it appears that the road in 
question was needed only during the winter months. 
It is quite conceivable thata like necessity may, dur- 
ing the same season of the year, exist in many other 
towns. To say that while the town or the commis- 
sioner has capacity to take a grant of land for general 
highway purposes, it is utterly without capacity to 
take a limited or qualified grant to supply such a pub- 
lic necessity as may, and probably in many cases does, 
exist during the winter months, is to fix a limit upon 
powers conferred for the public good that would be 
quite unreasonable if not absurd. There were seven 











518 





THE ALBANY LAW JOURNAL. 











months of the year in which the public had no use for 
this road, and it was provided that during these 
months the gates should be kept closed. This was the 
season of the year however when it is possible to make 
repairs oa roads, and it was stipulated that the high- 
way commissioner might then make such repairs or do 
such work on the road as he thought the public inter- 
est required. The capacity to take a grant in fee for 
highway purposes must, upon every just principle of 
construction, as well as upon reasons growing out of 
the necessity of the case, be deemed to include the 
power and capacity to take an interest less than a fee, 
or upon conditions such as were inserted in this deed. 
The town is expressly authorized by the statute to take 
conveyances of lands ‘‘ for the use of the inhabitants,”’ 
and this fairly includes a qualified or limited estate as 
wellasafee. It appears that after the deed was deliv- 
ered by the grantors and accepted by the grantee, a 
town meeting resolved ‘not to accept the road.” It 
is said that this resolution was passed at the instiga- 
tion of and through devices of the grantors in the deed, 
after they had attained the end which its delivery was 
intended to promote, namely, the termination in their 
favor of the appeal from the order of the commissioner. 
However that may be, the deed had been then deliv- 
ered and accepted,and the road recognized by the 
proper authorities as one of the highways of the town. 
A town meeting has no power to discontinue a high- 
way once established. That act can be done only by 
the intervention of the authorities, and according to 
the procedure pointed out in the statute, and a town 
meeting is no part of these. 1 Rev. Stat., p. 502, $3; 
Driggs v. Phillips, 103 N. Y. 77-83; Monk v. Town of 
New Utrecht, 104 id. 557. Oct. 4, 1892. Hughes v. 
Bingham. Opinion by O’Brien, J. 


MECHANICS’ LIEN — FURNISHER OF MATERIALS TO 
SUB-CONTRACTOR—WHEN NOT ENTITLED TO LIEN.—The 
Laws of 1885, chapter 342, as amended by the Laws of 
1887, chapter 420, relating to mechanics’ liens, provides 
that if the owner shall, for the purpose of avoiding the 
provisions of the act, pay by collusion the contractor 
in advance of the terms of the contract, for the pur- 
pose of defeating persons who have furnished materials 
or done work on the building, he shall, notwithstand- 
ing such payment, be liable, etc. Held, that where the 
owner had in good faith paid tbe contractor, and the 
contractor had paid the sub-contractor in full for his 
work and materials, a person who furnished material 
and did work for the sub-contractor was not entitled 
to a mechanic’s lien, though one installment was yet 
unpaid by the owner to the contractor. Lumbard vy. 
Railroad Co., 55 N. Y. 491. Second Division, Oct. 1, 
1892. French v. Bauer. Opinion by Haight, J. 


MUNICIPAL CORPORATIONS— ACTIONS FOR TORT — 
NOTICE OF INTENT TO SUE.—(1) The Laws of 1886, chap- 
ter 572, section 1, providing that “no action against 
the mayor, aldermen and commonalty of any city in 
this State having fifty thousand inhabitants or over’”’ 
for personal injuries shall be maintained unless brought 
within one year after the cause of action accrues, nor 
unless notice of intention to bring the action is filed 
with the counsel to the corporation or other proper 
law officer within six months after such time, applies 
to all cities of the prescribed size, and is not in conflict 
with the charter of the city of Buffalo (Laws 1870, tit. 
3, chap. 519, § 7, as amended by Laws 1886, chap. 479, 
§ 8), providing that no such action shall be brought till 
forty days after the claim therefor has been presented 
to the common council for audit. 10N. Y. Supp. 392, 
affirmed. Merz v. City of Brooklyn, 11 N. Y. Supp. 
798; affirmed, 128 N. Y. 617. (2) Such action cannot be 
maintained against the city of Buffalo without com- 
pliance with the provisions of such first-named statute, 
requiring notice of intention to bring the same to be 





filed with the proper officer of the corporation within 
a prescribed time, since such compliance is a condition 
precedent to the right of action. Reining v. City of 
Buffalo, 102 N. Y. 308. (3) A compliance with the pro- 
visions of the charter of such city by presenting the 
claim for injuries to the common council within the 
proper time is not a substantial compliance with the 
requirements of the statute relating to notice to 
the counsel to the corporation. Oct. 11, 1892. Curry 
v. City of Buffalo. Opinion by Earl, C. J. 


MUNICIPAL CORPORATIONS—DEFECTIVE STREETS— 
LIABILITY—INTEREST ON DAMAGES —QUESTION FOR 
guRY.—(1) Pursuant to authority, defendant city’s 
board of water commissioners by ordinance prohibited 
any person except their superintendent and those em- 
ployed by him, or with his permission, to tap or make 
connection with the water mains. Held, that where 
the superintendent, on application of a contracting 
plumber, employed workmen, who were to be paid by 
defendant and defendant reimbursed by the plumber, 
to make an excavation in the street for a connection 
with the main, and plaintiff's horse was injured be- 
cause of the negligence of the workmen in leaving the 
excavation unguarded, defendant is liable for the in- 
jury. 14.N. Y. Supp. 721, affirmed. In such a case 
the negligent act is imputable to the city, and the doc- 
trine of actual or implied notice has no application, or 
at least is unnecessary, where one injured by the neg- 
lect of the city to properly guard a place made danger- 
ous by its own act brings the action. Pettengill v. 
City of Yonkers, 116 N. Y. 558; Walsh v. Mayor, ete., 
107 id. 220; Turner v. City of Newburgh, 109 id. 301; 
Brusso v. City of Buffalo, 90 id. 679; Russell v. Village 
of Canastota, 98 id. 496; Nelson v. Village of Canisteo, 
100 id. 89; Ehrgott v. Mayor, etc., 96 id. 273; Barnes v. 
District of Columbia, 91 U.S. 540. (2) In an action 
for damages to a horse resulting from defendant’s neg- 
ligence, whether interest should be allowed on the 
amount of damages is a question for thejury. There 
is of course a manifest distinction, always to be ob- 
served, between actions sounding in tort and actions 
upon contract. In the latter class of actions there is 
not much difficulty in ascertaining the rule as to in- 
terest until we come to unliquidated demands. The 
rule in such cases bas quite recently been examined in 
this court, and principles stated that will furnish a 
guide in most cases. White v. Miller, 78 N. Y. 393. 
We are concerned now only with the rule applicable in 
actions of tort. The right to interest,as a part of the 
damages, in actions of trover and trespass de bonis as- 
portatis, was given first in England by the Statutes of 
William IV,3and4. The recovery was not however 
allowed by that statute as matter of right, but in the 
discretion of the jury. The earlier casesin this State 
followed the rule thus established in England, and 
permitted the jury in their discretion to allow interest 
in such cases. Beals v. Guerusey, 8 Johns. 446; Hyde 
v. Stone, 7 Wend. 354; Bissell v. Hopkins, 4 Cow. 53; 
Rowley v. Gibbs, 14 Johns. 385. The principle that 
the right to interest in such cases was in the discretion 
of the jury was however gradually abandoned, and 
now the rule is that the plaintiff is entitled to interest 
on the value of the property converted or lost to the 
owner by a trespass as matter of law. The reason given 
for this rule is that interest is as necessary a part ofa 
complete indemnity to the owner of the property as 
the value itself, and in fixing the damages is not any 
more in the discretion of the jury than the value. An- 
drews v. Durant, 18 N. Y. 496; McCormick v. Railroad 
Co., 49 id. 315; Turnpike Co. v. City of Buffalo, 58 id. 
639; Parrott v. Ice Co., 46 id. 369. It is difficult to per- 
ceive any sound distinction between a case where the 
defendant converts or carries away the plaintiff's 
horse, and a case where through negligence on his part 
the horse is injured sv as to be valueless. There is no 
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reason apparent fora different rule of damages in the 
one case than in theotber. In an early case in this 
State the principle was recognized that interest might 
be allowed, by way of damages, upon the sum lost by 
the plaintiff in consequence of defendant’s negligence. 
Thomas v. Weed, 14 Johns. 255. We think the rule is 
now settled in this State that, where the value of prop- 
erty is diminished byan injury wrongfully inflicted, 
the jury may, in their discretion, give interest on the 
amount by which the value is diminished from the 
time of the injury. That is the rule laid down in the 
elementary books and sustained by the adjudged cases. 
1 Sedg. Dam. (8th ed.), §§ 317, 320; Walrath v. Red- 
field, 18 N. Y. 457, 462; Mairs v. Association, 89 id. 498; 
Duryee v. Mayor, etc., 96 id. 477, 499; Home Ins. Co. 
v. Pennsylvania R. Co., 11 Hun, 182, 188; Moore v. 
Railroad Co., 126 N. Y. 671; Railroad Co. v. Ziemer, 
124 Peun. St. 560. Oct. 4, 1892. Wilson v. City of Troy. 
Opinion by O’Brien, J. Earl, C. J., and Finch and 
Gray, JJ., dissenting. 


PATENTS—ROY ALTIES—EVIDENCE — ISSUES — ABAN- 
DONMENT—RESCISSION OF CONTRACT.—(1) In an action 
for damages for breach of a contract whereby de- 
fendants acquired the exclusive right to manufacture 
and sell a machine patented by plaintiff, the complaint 
alleged the fraudulent practice by defendants of com- 
peting with and underselling plaintiff on the market by 
a machine resembling but inferior to plaintiff's. The 
answer denied fraud, and alleged that the machine 
made and sold by defendants did not infringe on plain- 
tiffs. On the trial plaintiff proceeded as for u recov- 
ery of royalties on the machines made and sold by de- 
fendants. Held, that it was error to exclude plain- 
tiff's letters-patent on the ground of immateriality, 
when offered in evidence by defendants. (2) Wherein 
such case there is evidenceadmitted without objection 
tending to show a rescission of the contract, it is error 
to refuse to submit the question of rescission to the 
jury, although rescission is not pleaded in the answer, 
since the precise issues presented by the pleadings were 
mutually disregarded on the trial. Oct. 11, 1892. 
Brusie v. Peck Brothers & Co. Opinion per Curiam. 


REVIVOR—DEATH OF ASSIGNEE PARTY—SUBSTITU- 
TION OF EXECUTRIX.—The executrix of an assignee for 
the benefit of creditors will not be substituted in his 
place in an action commenced by such assignee in be- 
half of the insolvent estate. Oct. 11,1892. Steinhauser 
v. Mason. Opinion per Curiam. 


TAXES — COLLECTION OF, BY ACTION — CONDITIONS 
PRECEDENT—BANK STOCK.—(1) Laws of 1882, chapter 
410 (Consolidation Act), section 863, which provides 
that any delinquent personal-property tax duly im- 
posed on any person or corporation in the city and 
county of New York may be recovered by the receiver 
of taxes in an action in any court of record within the 
State, enables the receiver to maintain an action 
against any one liable to taxation on personal prop- 
erty in the city of New York, and it is not necessary 
that such person should have been a resident of the 
city when the taxes were imposed. (2) Since there is 
nothing in section 863 expressly excluding from its ope- 
ration non-residents assessed under the Banking Act 
(Laws 1882, chap. 409) on shares of stock in banks lo- 
cated in the city of New York, they will not be ex- 
cluded by implication. (3) [tis not a condition prece- 
dent to the receiver's right to maintain the action un- 
der section 863 that a warrant for the collection of the 
tax by distress and sale of the property be first issued 
and returned unsatisfied, as required by sections 853, 
859, as this condition was intended only to form the 
basis for a proceeding to punish for contempt under 
section 857. (4) Section 859, which requires the re- 


ceiver of taxes to transmit to the attorney for the col- 
lection of arrears of personal taxes all cases of personal 








taxes ‘‘on which a warrant to any of the marshals of 
said city and county has been issued and unsatisfied 
for aperiod of sixty days,’’ does not make the issue or 
return of a warrant a condition precedent to the trans- 
mission of a case by the receiver to the attorney, be- 
cause such section further provides that ‘‘all other 
cases of personal taxes’’ are to be transmitted in the 
same way; and section 863 authorizes the commeunce- 
ment of an action for the collection of the tax on the 
same day that the distress warrant may first be issued. 
(5) The fact that the Banking Act (Laws 1882, chap. 
409), section 312, which subjects bank stock to taxa- 
tion at the place where the bank is located, provides 
for the collection of the tax by means of a proceeding 
in rem agaiust the stock itself, or by means of a war- 
raut to be issued against non-residents by the collec- 
tor or county treasurer, does not exclude an action by 
the tax receiver under section 863 of the Consolidation 
Act, as the remedies furnished by the Banking Act, 
standing alone, are not adequate. Second Division, 
Oct. 1, 1892. McLean v. Myers. Opinion by Vann, J. 
Brown and Landon, JJ., dissenting. 


—_____—_—— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CONSTITUTIONAL LAW-—‘* Scrip’? ACT—LABORERS’ 
WAGES—PAYMENT IN OTHER THAN LAWFUL MONEY— 
“SCREENING”? ACT — WEIGHING AND MEASURING 
coAL.—On the 7th day of March, 1891, the Legislature 
passed an act probibiting any corporation, company, 
firm or person engaged in any trade or business, either 
directly or indirectly, to issue, sell, give or deliver to 
any person employed by such corporation, company, 
firm or person, in payment of wages due such laborer, 
or as advances for labor not due, any scrip, token, 
draft, check or‘other evidence of indebtedness payuble 
or redeemable otherwise than in lawful money, and if 
any such scrip, token, draft, check or other evidence of 
indebtedness be sv issued, sold, given or delivered to 
such laborer, it shall be construed, taken and held in 
all courts and places to be a promise to pay the sum 
specified therein in Jawful money by the corporation, 
company, firm or person issuing, selling, giving or de- 
livering the same to the person named therein, or to 
the holder thereof, and providing further that a viola- 
tion of this section on the part of such corporation, 
etc., shall be a misdemeanor, punishable by fine and 
imprisonment. Andon the 9th day of March, 1891, 
the Legislature passed another act for weighing and 
measuring coal at the place where mined, before the 
same is screened, which provided that all coal mined 
and paid for by weight shall be weighed in the car in 
which it is removed from the mine, before it is 
screened, and shall be paid for according to the weight 
so ascertained, at such price per ton as may be agreed 
on by such owner or operator and the miners who 
mined the same, and coal mined and paid for by meas- 
ure shall be paid for according to the number of bush- 
els marked upon each car in which it is removed from 
the mine, and before it is screened, and the price paid 
for each bushel so ascertained shall be such as may be 
agreed on as aforesaid; aud provided further, that a 
violation of the act by any corporation, etc., should be 
a misdemeanor punishable by fine and imprisonment. 
Held, that neither of these acts is in violation of the 
Constitution of this State nor of that of the United 
States, but that both acts, when applied to the facts of 
this case, are within the scope of legislative authority. 
W. Va. Sup. Ct. App., Oct. 6, 1892. Peel Splint Coal 
Co. v. State. Opinion by Lucas, P. English and Bran- 
non, JJ., dissenting. 


CONTRACT—EXCUSE FOR NON-PERFORMANCE. -——The 
fact that an unbridged river between defendant’s resi- 








520 





THE ALBANY LAW JOURNAL. 














dence and the place of performance was swollen by re- 
cent rains, and impassable at the time set for the per- 
formance of the contract, will not bring defendant’s 
non-performance within the Civil Code, section 1511, 
providing that performance of an obligation will be ex- 
cused “‘ when it is prevented or delayed by an irresisti- 
ble and superhuman cause,’’ where it is not shown 
that such a condition of the river was unusual at that 
season of the year, and could not have been antici- 
pated by ordinary prudence. This court in Fay v. lm- 
provement Co., 93 Cal. 255, said: ‘‘ The words ‘ irre- 
sistible and superhuman cause’ are equivalent in 
meaning to the phrase ‘the act of God,’ and refer to 
those natural causes the effects of which cannot be 
prevented by the exercise of prudence, diligence and 
care, and the use of those appliances which the situa- 
tion of the party renders it reasonable that he should 
employ.” And in the case of Dorman v. Ames, 12 
Minn. 451 (Gil. 347), the Supreme Court of that State 
say: “But an ‘act of God,’ in legal phraseology, 
means an accident against which ordinary skill and 
foresight is not expected to provide. This, applied to 
water-courses, would include only floods or extraordi- 
nary freshets, and not such rises or high water in a 
stream as is usual and ordinary, aud reasonably antici- 
pated at particular periods of the year.”’ It is appa- 
rent that the matters stated inthe answer are not such 
as to bring the failure of the defendants to perform 
their contract within the protection of this rule. It 
does not appear that there was any thing unusual for 
that season of the yearin the rise of the waters re- 
ferred to, and therefore that such rise was something 
which ordinary prudence might not have anticipated, 
and at the same time have taken proper steps to guard 
against any delay by reason thereof, nor is it alleged 
that defendants could not have reached Hueneme by 
another route, or that it was impossible for them to 
communicate with Hueneme, and direct the delivery 
to be made by some other agent, and without such 
averments the other facts alleged are not sufficient to 
show that performance of their contract was prevented 
by the ‘‘act of God.” Williams v. Vanderbilt, 28 N. 
Y. 217; Eugster v. West, 35 La. Ann. 119. Cal. Sup. 
Ct., Oct. 6, 1892. Ryanv. Rogers. Opinion by De 
Haven, J. 
a 


NEW BOOKS AND NEW EDITIONS. 


AMERICAN RAILROAD AND CORPORATION REPORTS. 
VouuMeE 5. 

Volume 5 of this series, edited by John Lewis, and 
published by E. B. Myers & Co., of Chicago, is a well- 
printed book of eight hundred pages. The selection 
of cases is good, and there is a considerable amount of 
annotation. 


AMERICAN STATUTE LAw. 


The second volume of this very important work, by 
Mr. Frederic J. Stimson, is from the Boston Book Pub- 
lishing Company, and is devoted to the subject of cor- 
porations. Our remarks on the first volume may be 
repeated and emphasized in regard to this. It is a work 
of vast research and comprehensiveness, and is the 
only means of gaining at aglancea view of the statu- 
tory system of thiscountry in respect to public corpo- 
rations. 


—_—_——— 


NOTES. 
LEADING barrister, in the enjoyment of perfect 
leisure, has forwarded the following address, said 





to have been prepared for delivery by the lord chief jus- 
tice, an event obstructed by Dr. Barnardo: 

I am here alone, not in all my glory, because there is 
no glory about it; perhaps quite the reverse. But you 
will agree that Lam powerless. One judge is in an- 
other country, in the entrails of a commission, some- 
thing to do with evictions, a subject not studied at 
Eton when I was there. Several more are entertaining 
disputes between politicians of rival sections called 
‘“‘parties”’ in picturesque places like Newcastle-upon- 
Tyne, such disputes generally being it appears whether 
the only people who know any thing can be kept out 
of the witness-box with the aid of the public prosecu- 
tor, and how much beer can be consumed by average 
Englishmen at a contested election. All very interest- 
ing no doubt, and apparently very expensive. But 
with that I have nothing to do. I leave such amuse- 
ments to younger men, not weighted with the cares of 
judicial life. Other judges appear to be trying causes 
ecclesiastical as well ascivil, and my brother Grantham 
seems to have got into a labyrinth of canons and per- 
petual curates, as uninteresting as the evictions and the 
beer. The result is that lam left alone, my only col- 
league in town, another Oxford man, being engaged at 
judges’ chambers. Judges’ chambers, you know, must 
goon. The beginning of an action is much more im- 
portant than the end. Summonses for discovery, par- 
ticulars, Order X1V, and so on, are of infinitely more 
importance than causes whether tried by a judge sit- 
ting alone—sometimes a very inconvenient form of ju- 
dicial proceeding—I mean for the judge, for nobody 
else—or with juries. Causes ripe for hearing with wit- 
nesses in expectation perhaps—I hope so—some briefs 
delivered, term refreshers and so on accruing—are 
comparatively unimportant. Obviously they must be 
very unimportant—insignificant, in fact, otherwise it 
is inconceivable that the government of the day—even, 
may I say, a Liberal government—the lord chancellor 
of the day should make no attempt, not even the feeb- 
lest, to keep two or three courts open in the great me- 
tropolis of the kingdom. But, as I said, judges’ cham- 
bers must goon—I don’t know, I cannot imagine, what 
would happen if judges’ chambers did not goon. The 
repeal of the Habeas Corpus Act by the House of 
Lords is really nothing compared to the cessation, even 
for a few hours, of judges’ chambers. That therefore 
accounts for my only colleague in town, my brother 
Wright; he is keeping judges’ chambers going, and 
judges’ chambers are keeping him going. Otherwise 
he might have been sent to Scotland to preside over the 
Crofters’ Commission. 

The bar, [ understand, are complaining. They will 
forgive me however if I remind them that I always ex- 
pressed my opinion on lord mayor’s day, and the small 
number of occasions of alike kind when it is possible 
fora judge, who basn’t forgotten his classics, to es- 
cape from the straight waistcoat of the white book and 
the fetters of Bullen and Leake, that all disputes should 
be referred to arbitration. And Isee my hint has 
been taken, and there is every prospect that the gen- 
tlemen of the long robe will soon be able to devote 
their attention to country sports and agricultural pur- 
suits. What will become of the bench I do not stop to 
inquire. That is a question interesting to nothing and 
nobody but the consolidated fund and the chancellor 
of the exchequer. 

In conclusion let me remark that there is one great 
advantage arising from the entire absence of judges 
from town. There can be no rule committees or coun- 
cils of judges, the result of which is that none of the 
courts will rise before four. I beg your pardon; of 
course there being no courts it is quite immaterial. 
But I see it is half-past three; it is scarcely worth 
while beginning a case to-day.—London Law Times. 














THE ALBANY LAW JOURNAL. 521 





The Albany Law Journal. 
~ ALBANY, DECEMBER 31, 1892. wns 


CURRENT TOPICS, 


en the notes of Mr. Gillespie, in the re- 
f cent edition of Bar on International Law, we 
find the following at page 344: ‘* (See, to this effect, 
Dudley Field, §§ 547, 548): ‘A marriage valid ac- 
cording to the law of the place where it is contracted 
is valid everywhere, and the issue of such a marriage 
is everywhere legitimate. A marriage invalid accord- 
ing to the law of the place where it is contracted is 
invalid everywhere, and the issue of such marriage 
is everywhere illegitimate.’ The error or inexactness 
of these principles seem however to be demonstrated 
by the limitation (in my opinion just as erroneous) 
which is added by § 552, viz.: ‘A marriage, though 
valid according to the law of the place where it is 
contracted, will not be recognized as valid in any 
country in which the circumstances of such mar- 
riage would render the personal relation between 
the parties a crime.’ Is the son of a Turk, by 
whose law polygamy is sanctioned, on that account 
to be held illegitimate in America?” Mr. Gilles- 
pie’s law seems to us as bad as his grammar. We 
should unhesitatingly answer his closing question 
in the negative, unless it were shown that the off- 
spring was from the original and only lawful mar- 
riage. Thus in Brook v. Brook, 9 A. L. 193, it was 
held that where an Englishman met in Denmark the 
sister of his deceased wife and there married her, 
the marriage, although valid there, was void in 
England. The court held that ‘‘the comity of 
nations does not demand that a nation should ree- 
ognize as valid every marriage which is valid lege 
loci contractus, and not prohibited by the common 
Each nation has a right to 
define and prohibit incest.” And it was also held 
in England that a marriage contracted in a country 
where polygamy is lawful between a man and 
woman who possess a faith which allows polygamy 


consent of Christianity. 


is not a marriage as understood in Christendom; and 
although it is a valid marriage by the /ex loci, and 
at the time when it was contracted both the man 
and the woman were single and competent to con- 
tract marriage, the English matrimonial court will 
not recognize it as a valid marriage in a suit insti- 
tuted by one of the party against the other for the 
purpose of enforcing matrimonial duties or obtain- 
ing relief for a breach of matrimonial obligations, 
Hyde Vv. Hyde and Woodmansee, VL. R., 1 Prob. 130. 
And so in this country it is held that bigamy and 
polygamy are crimes by the laws of all civilized and 


Christian countries. Davis v. Beason, 133 VU. S. 


333. So it appears that Mr. Field's proposition is 
geod international law so far as England and 


America are concerned. Would Mr. Gillespie con- 


tend that a marriage between uncle and niece would 
be recognized everywhere because it is valid in New 


VoL. 46 — No. 27. 





York? In another place the editor remarks of Mr. 
Field; ‘*An author who casts a text-book in the 
shape of a statute book or code very easily encoun- 
ters the risk of confusing what he thinks desirable 
or suitable with what is recognized law.” Page 
360. Mr. Field’s proposed code did not undertake 
always to state the ‘recognized law,” but the law 
as he thought it ‘desirable or suitable.” Surely he 
ought not to be charged with inaccuracy if his 
propositions do not always accord with the prevail- 
ing law. But in the particular instance in question 
he stated both the recognized law and what is de- 
sirable and suitable. 

A slight correction is also proper in a paragraph 
in the Michigan Law Journal, respecting the gener- 
ous gift by the family of Judge Boardman to Cor- 
nell University of the library of the late Mr. Moak. 
Mr. Moak’s name not ‘* Alexander,” but 
Nathaniel C. We are also under the impression 
that the Journal's statement that the attendance of 
six hundred and sixty at the Ann Arbor Law School 
is **three or four times as many as Columbia” is 
a little out of plumb. The attendance at Columbia 
last year was about three hundred; we do not 
know what it is this year, but probably not less. 
We are glad to record the Journal on the side of 
the codifiers. Its editorial in favor of codification 
is very cogent and timely. Nobody but a mummy 
or a Bourbon could be opposed to the theory of 
codification in these days, how much soever men 
may differ as to the merits of any particular pro- 
posed code. 


was 


One has to go away from home sometimes to learn 
home news, and so the first intimation we have had 
that David Dudley Field has given his law library 
to Washington and Lee University comes by the 
way of the Michigan Law Journal. We are glad to 
learn it, and sincerely hope that the handling of it 
may infect some of the old-fashioned Virginia law- 
yers with notions of progress and reform. The time 
will come when these law-books will be regarded 
with the curiosity and reverence which would in- 
spire one who should be pointed to Justinian’s, but 
it may be a century or two later. 


It seems a great pity that the Columbian Exposi- 
tion at Chicago is not to be open after the 1st of May ! 
It would seem difficult to have it ready to open by 
that time, to say nothing of closing. But such 
seems to be the edict of Congress, if one may credit 
the phraseology of the act which is published in the 


newspapers. ‘The exposition shall be open to 


visitors not later than the Ist day of May.” Such 
is the phraseology attributed to Congress. It is 


highly probable that this was intended as a provis- 
ion for opening rather than for closing, but it ex- 
actly defeats that intention, and if language can be 
made clear it explicitly provides that the show shall 
not be open after May 1! These law-makers are 
very trying. 
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Mr. Frederic R. Coudert, who touches no subject 
that he does not adorn — except Codification — has 
favored us with a copy of a paper on *‘ The Bar of 
New York, 1792-1892,” from his pen, reprinted 
from The Press. Mr. Coudert indulges in some 
melancholy but just reflections on the evanescent 
character of the lawyer’s fame. He asks: “ Who 
will care to know, a generation hence, that Hamil- 
ton made a great speech in Croswell’s case, or that 
he argued with success, fifty years before Erskine, 
that the jury in alibei case were the judges of the 
law as well as the facts?” We suspect that our 
glowing friend has put Hamilton a little too *‘ pre- 
vious; indeed it is our recollection (although we 
admit that we were not present) that Hamilton’s 
great argument was the later by some years. Pos- 
sibly Mr. Coudert confused Alexander with Andrew, 
of Philadelphia, who really made such an argument 
in New York, some fifty years before Erskine. In 
connection with Aaron Burr the essayist felicitously 
speaks of ‘* posthumous misfortune.” He also deals 
with exquisite satire on an incident in the life of 
Chancellor Livingston. He had jestingly spoken of 
one Jones as ‘* Master Jimmy Jones, another strip- 
ling about 60," whereupon Jimmy caned him on 
the Battery, and thereafter in due course Living- 
ston killed him in a duel. But is not Mr. Coudert 
in error in naming Chancellor Livingston ‘‘ Brock- 
holst?” As we recollect (again conceding that we 
were not there), the chancellor was Robert R., while 
Brockholst was merely a justice of the Federal Su- 
preme Court. By the way it never was ascertained 
what finally became of the chancellor. Possibly 
“ Jimmy’s ” next of kin slew him on the sly, or per- 
haps he was killed for his seals. Mr. Coudert quotes 
Kent's pessimistic utterance about the greed, luxury 
and spirit of speculation in the bar of his day, and 
observes: 

**Perhaps we may be better than they after all. 
* * * From 1835 to 1870 our roll was bright with 
splendid names and our courts filled with life and 
learning. Charles O’Conor was then at his best, the 
fucile princeps of the profession in his mastery of the 
principles that underlie the law, and in his incisive 
ability to communicate to others what he had first 
made clear to himself; Cutting, with his splendid 
presence and perfect mastery of the commercial law; 
Brady, the orator, lawyer, poet, wit; George Wood, 
the massive expounder of all the learning that related 
to trusts and real property; Evarts, polished, self-pos- 
sessed, keen witted, the hero of the three great cases 
of our generation—the Johnson impeachment, the Til- 
den election case of 1876, the Geneva arbitration case; 
Fullerton, the peerless examiner aud cross-examiner— 
both of these last still ready with memory intact to tell 
of the great battles which they fought and the giants 
that they met; David Dudley Field, aggressive, earn- 
est, impressive, relentless and like Achilles that 
Horace describes: 

Impiger iracundus inexorabilis acer. 


He too is still among us in the radiance of an un- 
dimmed intellect, to show of what material were made 
the men whom Chancellor Kent looked upon with such 
mournful suspicion. ‘Prince’ John Van Buren too, 
who covered up his real genius with a cold affectation 
of cynical indifference, and lived to be the putative 








father of numberless sayings from Aristophanes to 


date; William Curtis Noyes, ever courteous and ever 
ready, diligent and indefatigable, until the over- 
strained cords suddenly snapped while he was still in 
his prime. Aud James W. Gerard— Jimmie’ to his 
friends—with the polish and wit of his French ances- 
try, his inexhaustible bonhommie and good nature, his 
irresistible facility and felicity in winning juries over 
to the wrong side, on which he was most at home. 
‘ Never attack your adversary with a bludgeon,’ the 
writer once heard him say, ‘run him through witha 
rapier.’ He lived up to hisown precept. He ran his 
adversary gracefully and thoroughly through the vital 
parts, and when he was sure that his victim was thor- 
oughly dead he held out his hand to help him to his 
feet. And Benjamin D. Silliman, the veteran of sixty 
odd years’ practice, still ready to counsel his many 
clients, to unravel intricate knots of law and to de- 
light hosts of friends with bis winning smile, his wise 
speech, his kindly judgments of men long since gone. 
Have they left successors worthy of themselves? Cer- 
tainly they have. We are too near them now to judge 
them fairly, but we may feel assured that the young 
men of to-day will, after their hair has turned, recall 
the broad and scientific arguments of Carter, the bril- 
liant versatility of Choate, the deadly keenness of Par- 
sons, the scholarly erudition of Butler.” 

To which the ALBANy LAw JourNAL will add the 
dramatic intensity, enchaining magnetism and en- 
lightening vividness of John K. Porter, and the 
wit, wisdom, and unquenchuble courage of the 
genial essayist himself. 


There is probably no better authority on questions 
of extradition and general international law in this 
country at present than Mr. John Bassett Moore, 
professor of International Law in Columbia College. 
Therefore we have no hesitation in recommending a 
recent pamphlet written by him, entitled: ‘‘ Asy- 
lum in Legations and Consulates and in Vessels,” 
consisting of a series of articles reprinted from the 
Political Science Quarterly. Certainly this is an 
important topic, and just as certainly there is very 
little knowledge of it in the legal profession. The 
little treatise will be found very readable. It is 
published by Ginn & Co. of New York, 


In the New Jersey Law Journal for December is 
an interesting article, by Mr. Francis B. Lee, on 
“The Whipping Post and Some of its Uses.” We 
assume that Mr. Lee is ‘‘ sarkasticul ” when he calls 
Queen Elizabeth ‘‘ that wise and gracious woman.” 
If not he ought tobe. We must send him a tract 
on The Legend of ‘‘ Good Queen Bess.” It seems 
that the whipping-post has never been formally 
abolished in New Jersey. Whiy not subject heinous 
offenders in that State to the mosquito torture? 


The committee on the revision of corporation 
laws appointed by the New York State Bar Associa- 
tion solicit suggestions for the improvement of the 
revision of corporation laws as they were passed at 
the last session of the Legislature. Suggestions to 
be of service should be in writing and sent on or 
before January 7 to the chairman of the committee, 
Daniel 8. Remsen, No. 69 Wali street, New York 
city. 
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NOTES OF CASES. 





1. Merchants and Planters’ Bank v. Meyer, Supreme 
Court of Arkansas, October 22, 1892, it was 
held that where a bank receives money on deposit 
without notice of any lien on the money deposited, 
it is bound to pay checks drawn on it by the de- 
positor, and it is not liable to a person holding a lien 
upon the money for so doing. Also, that where a 
bank receives money on deposit, and afterward a 
note payable at that bank by the depositor is placed 
in the bank by the payee for collection, but at the 
time the note becomes due there are uno funds of the 
maker in the bank, the bank is not bound to ap- 
propriate to the part payment of the note funds 
afterward received at the bank to the credit of the 
maker of the note. The court said: ‘* Banks sus- 
tain a peculiar relation to their depositors and deal 
in money which bear no marks by which its iden- 
tity can be ascertained. When money is placed as 
a general deposit in a bank it is no longer the prop- 
erty of the depositor, but immediately becomes the 
money of the bank The depositor becomes the 
creditor of the bank and the bank his debtor; and 
the bank is bound by an implied contract to honor 
the checks of the depositor to the extent of his de- 
posit. When his checks are drawn in proper form 
the bank is bound to honor them. It cannot excuse 
a refusal to pay them by showing that it had reason 
to believe that the checks were given for an unlaw- 
ful purpose, or that other persons had liens or 
claims on the money deposited. Having no actual 
notice or knowledge that the money is the property 
of another, or incumbered by liens or claims of 
others, it cannot lawfully refuse to pay a check of 
the customer. In such an event it is bound to 
honor his checks until his deposit is exhausted, and 
is liable to no one on account of such payments. 
Gray v. Johnston, L. R., 3 H. L. 14; Bank v. 
Clapp, 76 N. C. 482; Walker v. Bank, 25 Fed. Rep. 
255; Goodwin v. Bank, 48 Conn. 550; Keane v. 
Robarts, 4 Madd. "532, 357; 1 Morse Banks (3d ed.), 
§ 317, and cases cited. We do not however mean 
to say that a bank, having such notice or knowl- 
edge, would or would not, under any circum- 
stances, be bound to pay a check of a customer to 
the extent of his deposit; that question not being 
presented for our consideration. * * * As to 
the authority of a bank, at which the note of its 
customer is made payable, the authorities are di- 
vided. One line of them holds ‘that a bank or 
banker at whose house negotiable paper is made 
payable may apply to its payment funds of the 
maker, or accept or hold on deposit at its maturity; 
the relations of banker and customer, and the tenor 
of the instrument, justifying the inference that the 
customer intended this to be done.” IJndig v. Bank, 
80 N. Y. 106; tna Nat. Bank v. Fourth Nat. 
Bank, 46 id. 82, 88; Bank v. Carson, 32 Mo. 191; 
Robarts v. Tucker, 16 Adol. & El. (N. S.) 578; 
orster v. Clements, 2 Camp. 17; Mandeville v. Bank, 
9 Cranch, 9; Lazier v. Horan, 55 Iowa, 75; White- 
aker v. Bank, 6 Carr. & P. 700; Byles Bills (7th ed.); 





*19, *188; Edw. Bills & N. (2d ed.) *166; 1 Rand. 
Com. Paper, § 125; 1 Dan. Neg. Inst. , §§ 325, 326, 
2 Morse Banks, § 557. Another line holds that the 
bank has no such authority, in the absence of a 
usage binding on the maker, or of instructions 
from him to that effect. Wood v. Saving, ete., Co., 
41 Ill. 267, 270; Bank v. Hamilton, 109 id. 479, 483; 
Exchange Bank vy. Bank of North America, 132 Mass. 
150, 151; Scott v. Shirk, 60 Ind. 160, 161; Grissom v. 
Bank, 87 Tenn. 351. But it is not necessary for us 
to decide this question. The bank, in this case, 
was under no obligation to pay the note held by 
Meyer. At the time of the maturity ot the note 
there were no notes of Ritchie & Fitzhugh in the 
bank. In such a case there could be no implied 
authority to pay. Coates v. Preston, 105 Ill. 470; 
In ve Brown, 2 Story, 502; 2 Pars, Bills & N. 78. 
The absence of funds negatives such an intention on 
the part of the makers.” 


In Lighthall v. Moore, Court of Appeals of Colo- 
rado, November 14, 1892, it was held that where an 
employee is accused of embezzlement of his em- 
ployer’s money, and is threatened with a criminal 
prosecution unless he gives a note, secured by a 
trust deed, for the alleged defalcations, the note so 
given is void for duress. The court said: ‘* The 
well-recognized rule is that ‘where there is no coer- 
cion amounting to duress, but a transaction is the 
result of a moral, social or domestic force exerted 
upon a party, controlling the free action of his will, 
und preventing any true consent, equity may re- 
lieve against the transaction on the ground of un- 
due influence, even though there may be no inva- 
lidity at law. In the vast majority of instances 
undue influence naturally has a field to work upon 
in the condition or circumstances of the person in- 
fluenced which render him peculiarly susceptible 
and yielding — his dependent or fiduciary relation 
toward the one exerting the influence, his mental or 
physical weakness, his pecuniary necessities, his 
ignorance, lack of advice and the like.’ 1 Pom. Eq. 
Jur., § 951. 1 Story Eq. Jur., § 239, lays down this 
doctrine: ‘Cases of an analogous nature may easily 
be put, where the party is subjected to undue influ- 
ence, although in other respects of competent un- 
derstanding — as, where he does an act, or makes 
a contract, when he is under duress, or the influence 
of extreme terror, or of threats, or of apprehensions 
short of duress; for, in cases of this sort, he has no 
free will, but stands in vineuvlis, And the constant 
rule in equity is that where a party is not a free 
agent, and is not equal to protecting himself, the 
court will protect him.’ In Bish. Cont., § 741, it is 
held that ‘one in another’s power may, on applica- 
tion to the equity tribunal, have cancelled an inequi- 
table burgain to which he was entrapped or practi- 
cally compelled, though there has been neither 
technical fraud nor technical duress. In short, any 


complications in which a party may find himself in- 
volved, whereby his act of contracting is not that of 
a free agent, may, at least in equity, be availed of 
by him to avoid it, as against those by whose pro- 





524 ‘ 


THE ALBANY LAW JOURNAL. 





curement it was made.’ See § 742. The identical 
question here involved has received the considera- 
tion of the appellate court of Illinois in the case of 
Kieth v. Buck, 1611). App. 121. In that case the court 
took occasion to comment favorably upon the lan- 
guage of Justice Scott in the case of James v. 
Roberts, 18 Ohio, 548, wherein this language was 
used: ‘Some allowance must always be made for the 
imperfections of the human judgment under certain 
circumstances. The conduct of persons accused of 
crime, although they may be entirely innocent, is 
often most inexplicable. Such persons often mag- 
nify manifold the dangers that surround them. Un- 
der such circumstances their fears are easily wrought 
upon, and the law will not always require of them 
the exercise of that clear and accurate judgment 
that would otherwise be expected. Under the facts 
in the case we cannot regard the parties as standing 
in pari delicto,’ In both of the cases above referred 
to the relief prayed for was granted; and so also 
was a similar result obtained in the case of Catlin v. 
Henton, 9 Wis. 496. We think that the above-re- 
cited principles are indisputably applicable to the 
case in hand, An employee is charged with a crimi- 
nal offense, a crime well known to the statutes of 
this State. He is conducted to the presence of his 
employer’s counsel, and there for the first time is 
confronted with the statement that his employer 
claims to have lost a large sum of money, and be- 
lieves him to be the culprit. He is advised to de- 
liberate upon the situation. A compromise is sug- 
gested, and he is given to understand that unless he 
shall execute a note and secure the payment of the 
same upon real estate then standing in his name, 
charges will be preferred, and that the jail will be 
his doom. Still protesting his innocence, and so 
continuing to protest for a period of four days, he 
ultimately executes the papers, and then receives 
from his employer a letter of recommendation 
wherein he is extolled as a man of honesty, so 
strong in terms as even to cause him to utter excla- 
mations of surprise. We do not think that there is 
any compounding of felony in this transaction, be- 
cause the record does not disclose that any crime 
had been committed; but we do think there is suf- 
ficient evidence to establish duress.” 

In Blank v. Nohi, Supreme Court of Missouri, 
November 14, 1892, a husband, against whom suit 
had been brought for divorce, obtained a decree in 
his own favor. He then agreed that if the wife 
would not move for a new trial, he would furnish 
her a permanent support. /e/d, void as an agree- 
ment made to promote or facilitate divorce. The 
court said: ‘‘ Marriage is more than a mere civil 
contract. It is a matter of State concern; and 
when the marital relation is once created, it cannot 
be dissolved by any agreement of the parties. It 
can be dissolved, and dissolved only, in the manner 
and for the causes allowed by law. Courts sitting in 
divorce cases are bound to protect the public interests 
as well as the rights of the parties themselves; and 
hence it is that before a party is entitled to a di- 





vorce, it must be made to appear by proof that he 
or she is the innocent or injured party; and this 
too though there is a default on the part of the 
other party. For like reasons the law is well settled 
that an agreement having for its object and consid- 
eration the granting of a divorce is illegal and void. 
Says Bishop: ‘But the law does not favor divorce, 
and permits it only in approved cases, and on sen- 
tence from duly-established authority. Therefore 
any agreement for divorce, or any collateral bargain 
promotive of it, is unlawful and void.’ 2 Bish. 
Mar. & Div., § 696 (ed. 1881). The defendant ina 
divorce suit is not bound to make a defense, and 
mutual assistance in proving the actual facts does 
not amount to collusion. Stew. Mar. & Div., §§ 302, 
303. But a bargain that there shall be no defense 
is collusion, and any promise founded on such an 
undertaking cannot be enforced. 2 Bish. Mar. & 
Div., § 239 (6th ed.). The case of Barnes v. Barnes, 
1 Prob. & Div. 505, furnishes an illustration of what 
are and what are not collusive contracts. It is there 
said, in substance, that the mere fact that the hus- 
band gave the wife money for her support, both be- 
fore and after he instituted the divorce suit, did not 
prove collusion; but furnishing the support in con- 
sideration that the wife would keep quiet, so that he 
could get a decree cheaper than he otherwise would 
get it, wascollusion. Says Bishop: ‘It makes no dif- 
ference how just the cause may be, if the parties col- 
lude in the management of the case before the court, 
this is collusion. It is also collusion where material 
facts are suppressed, though they would not have 
changed the result.’ 2 Bish. Mar. & Div., § 28 
(6th ed.). The authorities are numerous to the ef- 
fect that any agreement that the defendant in a di- 
vorce suit will not make a defense, or having for its 
object the dissolution of a marriage contract, or de- 
signed to promote and facilitate a divorce, is void, 
because opposed to the policy of the law; and any 
promise founded on such an agreement is also void, 
and should not be enforced. Sayles v. Sayles, 21 N. 
H. 319; Cross v. Cross, 58 id. 373; Viser v. Bertrand, 
14 Ark. 267; Stoutenburg v. Lybrand, 13 Ohio St. 228; 
Kilborn v. Field, 78 Penn. St. 194; Adams v. Adams, 
25 Minn. 72; Muckenburg v. Holler, 29 Ind. 139; Phil- 
lips v. Thorp, 10 Or. 494. * * * It is earnestly in- 
sisted that the agreement sued upon was not one made 
to promote or facilitate a divorce, and this for the 
reason that it was entered into after the divorce had 
been granted — after the divorce was an accom- 
plished fact. The error in this agreement lies in 
the fact that the divorce was not then an accom- 
plished fact. The law gave the plaintiff the right 
to file a motion to set aside the decree and for a new 
trial at any time within four days. Such a motion 
is a regular step in the proceeding. By it she could 
have pointed out any suppression of evidence or im- 
positions upon the court, as well as errors of law 
and fact. By this agreement she undertakes to 
make no motion for new trial. It is in its entire 
scope and effect an undertaking to abandon all op- 
position to the decree, which was then still open to 
review by the trial court. The agreement is also 
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careful to carry the case over the term, when the 
court would have no power to set the judgment 
aside of its own motion. Such an agreement is just 
as vicious as one to make no defense at all. There 
is in principle no difference between an agreement 
to make no defense and one to abandon all opposi- 
tion, while a motion to set aside the decree and for 
new trial can yet be made, heard and sustained. 
We have found no case which will uphold such a 
contract as the one under consideration. It is on 
its face a collusive contract and a fraud on the 
law.” 
eee Sere 


A TREATISE ON PAROL EVIDENCE. 


T is not « little singular that no treatise on the dis- 
tinctive subject of Parol Evidence has ever been 
published. This is a topic of great and growing im- 
portance, and arises in every lawyer's everyday prac- 
tice. The text-book writers pay but little attention to 
it, and the authorities, scattered in numberless re- 
ports and digests, have never been collected and com- 
pared. A treatise on this subject however, by the edi- 
tor of the ALBANY LAW JOURNAL, is in press, and will 
be issued next month by the house of L. K. Strouse & 
Company, of New York. The author has sought to 
construct a practical work for the needs of the bar. 
He has endeavored to reduce the subject to a code of 
rules, fortified and illustrated by copious authorities. 
His purpose has been to treat of the admissibility, 
rather than the non-admissibility, of parol evidence, 
and he therefore pays but little attention to the famil- 
iar doctrine concerning the exclusion of such evi- 
dence, but devotes his pages to expounding its admis- 
sibility. Forthis purpose be has found it necessary to 
examine and set forth the substance of several thou- 
sand authorities to the extent of about five hundred 
pages. 

The following is asynopsis of the contents as ex- 

pressed in the rules: 
PrmMary RULEs. 

Existence of writing.—Parol evidence is competent 
to show the existence of a writing, and that it was in- 
tended as an agreement. 

Writings which are not agreements.—The exclusion of 
parol evidence applies strictly to matters of agreement, 
and not to writings which are not of the character of 
agreements. 

Lost instrument.—Parol evidence is admissible to 
prove the contents of an instrument that has been lost 
or destroyed, or is not produced upon notice. 

Ownership of personal property.—Parol evidence is 
competent to, establish ownership of personal prop- 
erty, although the owner acquired title by virtue of a 
written instrument still existing. 

Obseurities and peculiarities.—An obscurity in the 
handwriting, whether from age, accident or the char- 
acter of the hand itself, may be solved by a resort to 
parol and opinion evidence, and the same is true of 
peculiar characters and abbreviations. 

Technical expressions.—Parol evidence is admissible 
to explain the meaning of words and phrases not in 
common use, such as foreign, obsolete, scientific, ab- 
breviated or technical expressions. 

Alterations.—Parol evidence is competent to explain 
or show alterations. 

Date and delivery.—The true date of any instrument 
may be shown by parol, without regard to the date re- 
cited, and the date of delivery may be shown, although 
different from the date of the instrument. 

Irregular instruments not necessarily in writing.— 
Where a contract is one not required by the law to be 





in writing, and is inadmissible in evidence for lack of 
some statutory requirement, parol evidence of the con- 
tract may be given. 

Collateral instruments.-— When the contents of a paper 
are not involved in the issue, its execution may be 
proved as an independent fact, without production of 
the instrument. 

Collateral instrument—form.—When papers or docu- 
ments are introduced collaterally on the trial of a 
cause, the purpose and object for which, and the rea- 
son why they were made in the particular form, may 
be explained by parol. 

Rebuttal of equity or presumption.—Parol evidence is 
admissible to ** rebut an equity ’’ ora presumption. 

Public office.—The fact that a person holds and exer- 
cises a public office may be shown by parol, without 
producing his commission or written authority. 

Legal relations.—A legal relation between parties 
may be shown by third parties by parol, although the 
relation is established by a writing. 

Descriptions of personalty.—Vague descriptions of 
personal property may be made certain by parol. 

Description partly incorrect.—Where part of a de- 
scription is false or incorrect, it may be rejected, if 
enough is left to identify the subject of the descrip- 
tion. 

Loss of rights.—The loss of certain rights acquired 
under a writing may be shown by parol. 

Other writings.—Other writings between the same 
parties relative to the same subject-matter are admis- 
sible to explain or qualify the agreement before the 
court. 

PARTIES. 

Identification.—Parol evidence is admissible to iden- 
tify the parties to a contract. 

Agency—unsealed contract—undisclosed principal.— 
In order to hold an undisclosed principal, extraneous 
evidence is admissible to show that the signer of an 
unsealed contract acted only as agent,although the con- 
tract does not name the real principal, and purports to 
have been made by the agent for himself. This evi- 
dence may be of an authorization by a principal; or 
where there was no original authority for the execu- 
tion of the contract by the professing agent, parol evi- 
dence is competent to show that with knowledge of all 
the facts he expressly or silently acquiesced, or ac- 
cepted the benefits. 

But evidence that a contract, in the name of a prin- 
cipal, and signed apparently as agent, was intended as 
the contract of the signer alone, is inadmissible. 

Agency—sealed instrument.—A coutract under seal 
made by an agent will not bind the principal unless 
made in the name of the principal, and extrinsic evi- 
dence is inadmissible to show the principal. 

Agency—appurent principal.—A contract binds the 
signer when he subscribes apparently as principal, and 
he may not introduce parol proof of his agency to 
evade his liability. 

STRANGERS. 


Exclusion binds only parties and privies.—The rule 
excluding extrinsic evidence in the construction of 
written instruments is applicable only to controver- 
sies between the parties to the instrument and their 
privies, and does not apply to controversies between 
third persons, or between oue of the parties anda third 
person. 

Writing still best evidence.—But even in respect to 
strangers to the instrument, the writing itself is the 
best evidence, and must, if possible, be produced, and 
if producible, parol evidence of its contents is not ad- 
missible. 

CONSIDERATION. 


Failure of consideration — unsealed instruments.— 
Parol evidence is admissible to show a failure or origi- 
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nal lack of consideration of an unsealed contract, as 
between the parties. 

Sealed instruments.—At ancient common law a seal 
conclusively imported a consideration, but this rule is 
relaxed by modern legislation in some States. 

Real consideration.—Parol evidence is admissible to 
show the real consideration and purpose, although it 
contradicts the recital; and to contradict the acknowl- 
edgment of payment; but not to cut down the consid- 
eration, except in an action to correct a mistake; nor 
to defeat the instrument. 


FORMATION AND DELIVERY. 


Conditional delivery.—Parol evidence is competent to 
show that a writing, in form a complete contract, and 
delivered, was not to become binding until the per- 
formance of some condition resting in parol. 

Lack of legal existence.—Parol evidence is admissible 
to show that an apparent contract never had a legal 
existence. 


LEGALITY OF AGREEMENTS. 


Contract apparently valid.—Parol evidence is compe- 
tent to show that an executory contract was made in 
furtherance of objects forbidden by statute, by com- 
mon law, or by the general policy of the law. 

Executed illegal contract.--But an executed illegal 
contract may not be impeached by any party to it. 

Contract apparently invalid.—Parol evidence is ad- 
missible to show that a contract apparently invalid is 
really valid. 


FRAUD. 


Actual fraud, ete.—An instrument may be avoided 
for fraud, undue influence, gross inequality, or duress, 
by the party to it thus defrauded or overcome, or by a 
third party whom it was executed to defraud. 

Constructive fraud.—Where one occupies & position 
of trust for, or sustains a relation of legal or natural 
authority or influence over, another, any gift or bene- 
fit from the iatter to the former, or any financial set- 
tlement between them, is presumptively void, and can 
be enforced or retained only upon the clearest proof 
of good faith on the part of the former, and of under- 
standing and intention on the part of the latter. 

Constructive fraud as to wills.—The doctrine of con- 
structive fraud does not apply to wills. 


MISTAKE. 


Mistake as to collateral matter.—A mutual mistake as 
to a fact wholly collateral and not affecting the essence 
of the contract will not invalidate the contract. 

As to deeds.—Evidence of mere mistake is incompe- 
tent at law to contradict a deed. 

As to insurance policies.—Parol evidence is compe- 
tent to show a mistake either of insertion or omission, 
made by an insurer, in the application or in the policy, 
even in an action to enforce the policy, on the ground 
of estoppel. 

Reformation for mistake of fact.—A court of equity 
may reform any agreement on clear evidence of mu- 
tual mistake of fact, or of such mistake on one side 
and fraud on the other; such evidence is also admis- 
sible where a plaintiff alleges such mistake and seeks 
to have the agreement enforced as corrected; and in 
an action for specific performance the defendant may 
give such evidence to show his own mistake or mu- 
tual mistake. 

Mistake of law.—Equity will generally relieve either 
party against a mutual mistake of law affecting the 
written expression of theiragreement, but not against 
a unilateral mistake of law, unless the mistake was 
brought about by or known to the other party; and 
not against a mutual ora unilateral mistake respect- 
ing the general law on the subject of their agreement. 





MOpvIFICATION, DISCHARGE, SUBSTITUTION, WAIVER. 


General rule.—Evidence of a parol agreement is ad- 
missible to extend the time or change the place or man- 
ner of performance of a prior unsealed written con- 
tract, and before breach thereof and for a new consid- 
eration to waive, vary discharge or annul it, or any pro- 
vision of it. 

Exception as to sealed instruments.—This rule does 
not apply tosealed instruments, at law, but it is other- 
wise in equity. 

Discharge of sealed contract.—But 2 contract under 
seal may be shown to have been discharged by the per- 
formance of a new parol agreement. 

Waiver as to insurance policies.—Parol evidence is 
competent to show a waiver of a breach of a condition 
or warranty in a policy of insurance, either on the 
ground of knowledge of the facts in the agent at the 
time of issuing the policy, or of such subsequent con- 
duct on the part of the insurer or its agents as subject 
the insured to expense and lead him to believe that 
the breach is waived. 


PATENT AMBIGUITIES. 


Patent ambiguities.—Parol evidence is admissible in 
respect to the subject-matter, the situation and rela- 
tions of the parties and all the circumstances, to ex- 
plain any ambiguity apparent upon the face of the in- 
strument; but mere evidence of intention, except as 
derivable from such proof, is incompetent in respect to 
such patent ambiguity. 


INCOMPLETE AGREEMENTS. 


Omissions and collateral agreements.—Where the in- 
strument does not express the entire agreement, and 
does not appear to express the entire agreement, or 
there is a collateral agreement not embraced therein, 
parol evidence is competent to show the omitted part, 
whether contemporaneous or antecedent, if it does not 
conflict with the instrument. 

Character of the additional matter.—The additional 
matter must be clearly collateral, and consistent with 
the written instrument. 


MERCANTILE CONTRACTS. 


Subject-matter and circumstances.—Parol evidence is 
admissible, in the construction of contracts, to define 
the nature and qualities of the subject-matter, the sit- 
uation and relations of the parties, and all the cireum- 
stances, in order that the court may put themselves in 
the place of the parties, see how the terms of the in- 
atrument affect the subject-matter, and ascertain the 
signification which ought to be given to any phrase or 
term in the contract which is ambiguous or susceptible 
of more than one interpretation, and this although the 
result of the evidence may be to contradict the usual 
meaning of terms and phrases used in the contract; 
but if the words are clear and unambiguous, a con- 
trary intention may not be derived from the circum- 
stances. 

Conversations and acts of purties.—The conversations 
and acts of the parties to a contract, at and about the 
time of the making of the contract, as well as subse- 
quent to the making of the contract, are admissible in 
evidence to show what sense the parties attached to 
any term or phrase used in the contract, which isin 
itself susceptible of more than one interpretation, or 
which, viewed in the light of the evidence explanatory 
of the subject-matter, the relations of the parties and 
the circumstances may reasonably be susceptible of 
more than one interpretation. 

Practical interpretation.—Where the language of the 
contract is indefinite or ambiguous, the practical in- 
terpretation of the parties themselves, by their acts un- 
der it, is entitled to great if not controlling influence. 
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Limitation of general rule.—Fvidence under this rule 
may never be admitted if it is in direct contradiction 
of the intrinsic meaning of the language of the con- 
tract, or its meaning as settled by usage and custom. 


USAGE. 


Usage to explain terms.—Extrinsie evidence is ad- 
missible in the construction of a mercantile contract, 
to show that phrases or terms used inthe contract have 
acquired, by the custom of the locality, or by the usage 
of trade, a peculiar signification, not attaching to them 
in their ordinary use, and this whether the phrases or 
terms are in themselves apparently ambiguous or not. 

Usage to annex incidents.—Parol evidence is compe- 
tent toannex to a contract a custom or usage of the 
business and locality, known to the parties, or so gen- 
eral and well settled as to be presumed to be known to 
them, and with reference to which they must be 
deemed to have contracted. 

When usage not provable.—Evidence is inadmissible 
to prove a custom or usage that is vague, inconclusive, 
unreasonable or absurd, or that varies an express 
agreement, or infringes a sound rule of law. 


NEGOTIABLE INSTRUMENTS. 


Date and issue.—Parol evidence is competent to 
show that a note was not issued until after its date. 

Jncapacity.—Parol evidence is competent to show the 
total incapacity of the signer, us between the parties, 
or his personal privilege to avoid it, as between any 
parties, 

Parties.—Parol evidence is competent to identify the 
parties in case of ambiguity or uncertainty. 

Amount.— Parol evidence is not competent to supply 
an entire omission of the amount in the body. 

Time of payment.—Parol evidence is competent to 
show an agreement to extend the time of payment as 
between the parties. 

Medium and mode of payment.—Parol evidence is 
competent to explain an ambiguity in the character of 
the funds in which the paper is payable. 

Conditions of payment.—Parol evidence is incompe- 
tent to show that a note was payable only upon a con- 
dition, as against innocent third parties. 

Delivery on condition.—But the delivery of a note 
may be conditional, as to be operative only upon the 
occurrence of a certain event. 

Discharge.—As between the original parties a note 
may be shown to have been discharged by the perform- 
ance of an oral agreement. 

Consideration.~As between .the immediate parties, 
or as to subsequent parties with previous notice, want 
of consideration, or failure in whole or in part, or 
wrongful diversion of the note from its purpose, may 
be shown by parol. 

Memorania.—Parol evidence is admissible to show 
when, by whom and in what circumstances a memo- 
randum on a note was made. 

Obscurities.—Parol evidence is admissible to explain 
obscurities in the writing, whether intrinsic or the re- 
sult of wear or accident. 

Guaranty.—An oral promise that a note is good and 
will be paid when due, made by the owner ona trans- 
fer of the note for value, is valid. 

Renewal.—Parol evidence is inadmissible to prove a 
conlemporaneous agreement to renew; but otherwise 
if subsequent and upon a consideration, as between the 
original parties. 

Acceplance.—A bill may be orally accepted in the ab- 
sence of a contrary statutory provision. 

Waiver.—Parol evidence is competent to show a 
waiver by an indorser of presentment, demand, pro- 
test and notice, or to show any other excuse for the 
omission. 

Alteration.—Parol evidence is competent to prove 





material alterations, even as against a bona fide holder, 
and to explain alterations. ; 

Forgery—ratification.—Parol evidence is competent 
to show forgery, or ratification of a forged signature. 

Fraud.—Parol evidence is admissible as between the 
original parties to show fraud or duress, and so as to 
third parties with notice, or without having paid 
value. 

Mistake.—Parol evidence is admissible between the 
original parties to show mistake and to have it cor- 
rected. 

Bona fide holding.—Parol evidence is competent to 
prove or disprove that a third party paid value and 
took without notice of defenses, in the usual course of 
business. 

Judorsers estopped.—An indorser may not dispute the 
validity of the maker’s signature as against an inno- 
cent holder for value. 

Relations of parties.—Parol evidence is competent, 
between the immediate parties, to show their real re- 
lation, and in respect to third parties, that such rela- 
tion was known to them, although different from the 
apparent relation. 

Showing relations as to third parties. —But the appa- 
rent relation of the parties may not be changed nor 
their agreement shown by parol to the detriment of an 
innocent and ignorantethird party. 

Zrregular indorsement before payee.—In the case of 
an irregular indorsement before the payee, as betweeu 
the immediate parties parol proof is competent to es- 
tablish their real position and relations and show their 
agreement and intention. 

Orders.—In case of an order, not negotiable, whose 
language is ambiguous, the attendant circumstances 
may be shown to determine the intention and under- 
standing of the parties. 

Custom.—Custom is provable as to the mode of giv- 
ing notice of protest, in the absence of statutory regu- 
lation. 

Collateral mortgage in hands of a bona fide purenaser. 
—Parol evidence is incompetent to subject a chattel 
mortgage, executed as security for the payment of a 
promissory note, to prior equities in the hands of a 
bona fide purchaser of the note and assignee of the 
mortgage. 

DEEDs. 

Delivery.—Parol evidence is admissible to show that 
a deed was never delivered, or was delivered upon an 
unfulfilled condition, or in escrow. 

Capacity.—Parol evidence is admissible to impeach 
a deed, directly or collaterally, by showing lack of ca- 
pacity in the grantor, as in case of infancy, insanity, 
coverture, drunkenness, etc. 

Consideration—unexpressed.—An unexpressed con- 
sideration may be shown by parol. 

Consideration—expressed—how far subject to inquiry. 
—Parol evidence is competent to contradict the recital 
or receipt of the consideration, or to show an addi- 
tional or different consideration, but not to contradict 
the deed as to price or quantity. 

Considerution—showing deed to be a mortgage.—In 
equity a deed may be shown by parol to have been in- 
tended as a mere mortgage. 

Consideration—illegal.—But the consideration of a 
deed may not be impeached on account of its illegality 
as between the parties. 

Acknowledgment.—An acknowledged deed may be 
proved by parol. 

Acknowledgment—between the parties.—Between the 
parties to a deed the acknowledgment may be im- 
peached by parol evidence for fraud, collusion or im- 
position, but not otherwise. 

Acknowledgment as to innocent grantees.—Parol evi- 
dence is inadmissible to impeach the acknowledgment 
as against an innocent grantee without notice. 
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Explanation of ambiguities.—Parol evidence is ad- 
missible to explain an ambiguity in a deed, as to 
boundaries or other descriptions of land conveyed, or 
as to the names or identity of the parties, or as to the 
date, or any other ambiguity, and to aid in decipher- 
ing any obscurity in the writing. 

Boundaries—declarations of former owner.—Parol 
declarations and admissions of one deceased, while in 
possession of land, claiming ownership, as to the true 
boundary, are admissible if made while pointing out 
the boundary. 

Boundaries—reputution.—The boundaries of a pri- 
vate estate, when in doubt by thedeeds, may be proved 
by reputation, and by the declarations of disinterested 
persons made before legal controversy had arisen. 

Boundaries — practical location — acquiescence. — 
Where the description of the premises in a deed is 
definite, certain and unambiguous, no extrinsic evi- 
dence is admissible to show acquiescence in a different 
location, unless a possession be shown under claim of 
title for such a length of time as to bara recovery in 
ejectment. I[f however the description is vague, ob- 
scure or ambiguous, or the monuments referred to 
have become decayed or destroyed, such evidence is 
admissible in aid of the deed. 

Boundaries — agreement. — A parol agreement be- 
tween adjacent owners of land to tix a disputed divi- 
sion line is valid and binding by way of estoppel in 
those cases where the grant is so indefinite, uncertain 
or ambiguous that the true line is not ascertainable 
therefrom, but in no other. 

Resulting trust.—In the absence of statutory enact- 
ment to the contrary, parol evidence is competent to 
engraft a resulting trust upon a deed, even after the 
death of the nominal purchaser, in favor of a third 
party paying the consideration. 

As to covenants and reservations.—Parol evidence is 
incompetent to add any covenant to a deed, or to en- 
large or contradict any covenant or create a reserva- 
tion. 

Receipts, Bitis oF LADING, RELEASEs. 

Receipts.-—A mere receipt, not constituting nor em- 
bodying a contract, may be contradicted or explained 
by parol evidence as to the consideration or as to 
what was apparently intended to be included or af- 
fected thereby. 

Bills of lading—as between parties.—The bare recital 
in a bill of lading of the receipt, quantity, value or con- 
dition of the property may be contradicted as between 
the parties by parol. 

As to bona fide assignees.—The recital ina bill of 
lading of the receipt of the property may be contra- 
dicted, even as against a bona fide consignee, or trans- 
ferer of the bill, for value, where the biil was signed 
by an agent authorized only to sign bills on receipt of 
property, but who signed the bill without receiving 
the property. 

Contract collateral or supplementary.—Parol evidence 
is competent to show a contract collateral or supple- 
mentary to the bill of lading. 

Non-assent to stipulations.—Parol evidence is com- 
petent to show thatthe shipper did not assent to stip- 
ulations in the receipt or bill of Jading. 

Releases.—Parol evidence is inadmissible to contra- 
dict a formal release or to add conditions or make ex- 
ceptions to it. 

SUBSCRIPTIONS. 

Subscriptions.—A voluntary unsealed subscription 
for a public or charitable purpose may be avoided by 
evidence that no expenditure has been made or liabil- 
ity incurred on the faith of it, and it may be enforced 
by proof to the contrary. 

Conditional subscription.—If however the promise is 
to pay upon a specified condition, it is enforceable 
upon proof of the fulfillmens of that condition. 





Conditional subscriptions—character, etc.—lf a sub- 
scription to stock is conditioned not to be binding un- 
less a specified aggregate sum is subscribed, parol evi- 
dence is competent to show the character of other sub- 
scriptions, whether made in good faith or not. 

Subscription to stock.—A subscription to stock is 
not variable by parol except in case of fraud or mis- 
take. , 

BonDs. 


Character of signing.—Parol evidence is admissible 
to show the character in which the obligors signed. 

Conditional delivery.— Where a bond is not executed 
by all the persons named in it as obligors, parol evi- 
dence is admissible to prove that it was delivered to 
the obligee by some of the persons executing it upon 
the condition that the others named as obligors should 
also join in the execution, and the result of such evi- 
dence is to render the bond void as to those so execut- 
ing it, and as to all others subsequently executing it, 
even without condition; but this rule does not apply 
toa bond perfect upon its face, nor to a bond not ex- 
ecuted by all the obligors named therein, but delivered 
by those executing, not upon such express condition, 
but upon the mere faith that the others will exe- 
cute it. 

Mode of payment.—Parol evidence is admissible to 
show an agreed mode of payment and discharge other 
than that specified in the bond. 

Municipal bonds—impeachment.—Parol evidence of 
failure to comply with statutory requirements is ad- 
missible to impeach municipal bonds, (1) in the hands 
of the original obligees; (2) in the hands of any subse- 
quent holder taking them with knowledge or notice of 
such infirmity; (3) inthe hands of innocent transferees 
fur value and in good faith, unless the bonds contain 
recitals going to show that they were regularly is- 
sued. 

Ratificution.—Parol evidence is admissible to show 
ratification by the municipality of bonds irregularly 
issued but not ultra vires. 


JUDGMENTS. 


Res adjudicata—grounds of decision.—On a plea of 
res adjudicata evidence is admissible to show that a 
particular matter came in question and was under con- 
sideration, or the contrary, and to show the grounds 
of decision. 

Judgment of another State—impeachment.—A judg- 
ment record of another State may be impeached by 
parol proof of fraud or want of jurisdiction, but not 
otherwise. 

Domestic judgment—impeachment.—A judgment of a 
domestic court of general jurisdiction may not be col- 
laterally impeached by parties or privies by parol if it 
shows jurisdiction upon its face. 

hientification of parties.—Parol evidence is compe- 
tent to identify the parties. 

Lost judgment.—Parol evidence is admissible to prove 
that the record of a judgment has been lost or de- 
stroyed, and to show its contents. 

Cause of action.—Evidence is inadmissible to con- 
tradict the record as to the character of the cause of 
action. 

WILLs. 

Explanation of ambiguities.—(1) Where the object of 
a testator’s bounty, or the subject of disposition, is de- 
scribed in terms applicable, indifferently, to more than 
one person or thing, for the purpose of ascertaining 
the beneficiary, identifying the thing bestowed or de- 
termining the quantity of interest given in a will, the 
court may inquire into every material fact relating to 
the claimant, the property claimed, and the circum- 
stances and affairs of the testator and his family, and 
the claimant; and the testator’s declarations before, 
at or after the making of the will are admissible in this 
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view; but no evidence of mere mistake on the part of 
the testator or the drafisman is admissible. (2) A de- 
scription partly false may be made operative by re- 
jecting the false part, provided the remaining portion 
reasonably corresponds with the person, thing or in- 
terest indicated by such extrinsic evidence; but no 
words can be added to any description. 

Deciphering.—Parol evidence is admissible to de- 
cipher the writing or translate the language of a will 
or inform the court of the meaning of words. 

Ademption.—W here the will isnot expiicit parol evi- 
dence is competent on the question of ademption of 
legacies, including proof of the situation and circum- 
stances, and of declarations of the testator at and after 
the making of the will. 

Oral will_—An oral promise to give a legacy or pro- 
vide for one by will, on an exesuted consideration, is 
valid and enforceable. 

Revivor and revocation.—On the question of revivor 
or revocation of a will parol evidence is competent, 
including the declarations of the testator, to charac- 
terize the act and show his intent. 

Lost will.—The contents of a lost will may be proved 
by parol, 

Under eack rule and subdivision is a discussion of 
the particular topic or principle, with a statement and 
examination of the principal authorities on either side, 
and any limitations of or exceptions to the rule. The 
work has been upon the author’s mind for many years, 
and has formed his principal occupation for the last 
year, and he hopes it may prove a practical assistant to 
the bar as well as of use to teachers and students at 
law. 





CONSTITUTIONAL LAW—TRIAL BY JURY— 
JURY OF LESS THAN TWELVE. 


MICHIGAN SUPREME COURT, NOV. 4, 1892. 





McRAe v. GRAND Rapips, L. & D. R. Co. 


The Michigan Act of 1861, section 1, providing that after the 
impanelling of a jury, if from any cause any of the ju- 
rors shall be unable to attend, the court may enter that 
fact on their journal or docket, setting forth the cause of 
such inability, and the proceeding shall then continue in 
the same manner and with the same effect as if the whole 
panel were present, provided that the number of jurors 
so absent shall not be greaterthan three in a jury of 
twelve, is unconstituttonal. 


Charles B. Lothrop (Edward F. Conely, of counsel), 
for appellant. 


Atkinson, Carpenter & Brooke, for appellees. 


Lone, J. This cause came on for trial in the Wayne 
Circuit Court December 2, 1890, and occupied the en- 
tire time of thecourt and jury, with the exception of 
occasional adjournments on account of the illness of 
jurors and counsel, until April 25, 1891, when the plain- 
tiffs had verdict and judgment fur $91,531.38. Defend- 
aut brings error. 

‘The record shows that on April 13, 1891, Mr. Stamn, 
one of the jurors, who had been quite ill for several 
days, was discharged by order of the court, against the 
protest of defendant’s counsel, and the trial directed 
to proceed with the eleven remaining jurors. The 
eleven jurors rendered the above verdict. Error is as- 
signed upon this ruling. On the argument here coun - 
sel were confined to this one question, as defendant’s 
counsel insists that this amounted to a mistrial. It is 


to be regretted that the rights of the parties cannot be 
settled upon the present record, which has taken so 
much time in the court below, and involved so large 
an expense; therecord containing over three thousand 
But the ques- 


five hundred pages of printed matter. 








tion raised is one of great importance to the jurispru- 
dence of the State, and the rights of litigants in the 
courts, and the court should not hesitate, on account 
of the immense interests involved, to settle at the out- 
set so important a principle. This is the first time 
since the enactment of the statute upon which plain- 
tiffs’ counsel relies to sustain the verdict that the ques- 
tion bas been brought to the attention of this conrt, 
though itis believed that in some of the Circuit and 
Justices’ Courts the statute has been construed as con- 
tended by plaintiffs’ counsel. It is not important to 
enter upon an investigation of the history of the right 
of trial by jury. Just how it had its origin is involved 
in some mystery, but whatever its origin the right of 
trial by jury of twelve men became fixed centuries ago 
in the common law, and unanimity of verdict became 
requisite, until wherever the Anglo-Saxon tongue was 
spoken, and in many other countries, this right came 
to be regarded as the great bulwark of the liberty of 
the citizen. Whether charged with an offense against 
the Commonwealth, or in a controversy with another, 
the right could always be invoked. When separated 
from the mother coantry, we regarded it as a birth- 
right, and have ever been jealous of any attempted in- 
novations upon the system. In adopting constitutions 
for our government and guidance, our fathers had in 
mind the great charters of English liberty, and the 
right of trial by jury, as it was understood at the com- 
mon law, was not the least of those rights. Sir Mat- 
thew Hale says (2 Hale P. C. 161): “ But in case of a 
trial by the petit jury it can be no more nor less than 
twelve,”’ and at page 296 he says: ‘‘If only eleven be 
sworn by mistake, no verdict can be taken of the 
eleven, and if it be it is error.”” This was the sense in 
which the common-law jury was understood, a jury of 
twelve whose verdict must be unanimous. The Legis- 
lature of this State, in 1861, passed the following act: 
“An uct to facilitate trials and proceedings by jury. 
Section 1. The people of the State of Michigan enact 
that, after the impaneiling of a jury for any purpose, 
if from death, sickness or any other cause any of said 
jurors shall be unable to attend, the court in which 
said jury is impanelled may enter that fact upon their 
journal or docket, setting forth the cause of such ina- 
bility, and said cause or other proceeding shall then 
proceed in the same manner and with the same effect 
as if the whole panel were present; provided, the num- 
ber of jurors so absent shall not be greater than three 
ina jury of twelve, ortwo ina jury of six, and this 
act shall not apply to the trial of criminal cases in 
courts of record.’’ Laws 1861, p. 223; 2 How. Stat., p. 
1914, § 7622. The constitutional provisions relating to 
trial by jury in this State are as follows: Article 6, 
section 27. “The right of trial by jury shall remain, 
but shall be deemed to be waived in all civil cases, un- 
less demanded by one of the parties in such manner as 
shall be prescribed by law.” Section 28. “In every 
criminal prosecution the accused shall have the right 
to a speedy and public trial by an impartial jury, 
which may consist of less than twelve men in all courts 
not of record,” etc. Article 4, section 46, provides: 
‘““The Legislature may authorize a trial by a jury of a 
less number than twelve men.” 

Defendant’s counsel contends: (1) That the consti- 
tutional provision permitting the Legislature to au- 
thorize atrial by a jury of a less number than twelve 
does not apply to Circuit Courts. (2) That the act of 
1861 is unconstitutional and void for the reasons: (a) 
That the Legislature does not thereby ‘ authorize a 
trial by a jury of a less number than twelve men,” 
within the meaning of the Constitution. (b) That the 
Legislature has not authorized atrial by a jury of a 
less number than twelve men. On the contrary, in 
courts of record, on demand of either party, the com- 
mon-law jury of twelve men must still be called and 
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sworn to try the cause, and the Constitution does not 
empower the Legislature to change the essential fea- 
tures of the trial by jury at the common law. (c) That 
the constitutional provision above cited does not em- 
power the Legislature to authorize a part of the jury 
to render the verdict; that is, whatever number the 
Legislature may prescribe, trial by a jury of that num- 
ber must retain the essentials of trial by a jury of the 
common-law number. 

Whether this constitutional provision applies to 
Circuit Courts we shall not pass upon or decide, so 
well convinced are we of the unconstitutionality of the 
act. It is confessed that this provision does not apply 
to the trial of criminal cases in courts of record. The 
objection to the act is that it does not purport to au- 
thorize a trial by a jury of a less number than twelve, 
except upon a certain contingency, and that contin- 
gency destroys the unanimity of the verdict. It does 
not preserve the common-law right of a unanimous 
verdict of a jury which the Constitution recognizes by 
section 27, article 6, which provides that ‘‘ the right of 
trial by jury shallremain.’’ Mr. Justice Cooley, speak- 
ing of this clause in Tabor vy. Cook, 15 Mich. 322, says: 
“The intention here is plain to preserve to parties the 
right to have their controversies tried by a jury in all 
cases where the right then existed, and suitors cannot 
constitutionally be deprived of this right, except where 
in civil cases they voluntarily waiveit by failing to de- 
mand it in some mode which the Legislature shall pre- 
scribe.” 

Mr. Justice Christiancy, in Hill v. People, 16 Mich. 
351, says: ‘Our Constitution, in retaining tbe right 
of trial by jury, tacitly refers to and adopts the com- 
mon-law number.”? In Van Sickle v. Kellogg, 19 Mich. 
49, Cooley, C. J., in speaking of this clause of the Con- 
stitution, says: ‘* The constitutional principle which 
underlies the right is one to which the people governed 
by the common law have clung with perhaps more 
tenacity than any other, and they have justly re- 
garded it as not preserving simply one form of investi- 
gating the facts in preference to another where both 
would have attained the same result, but as securing 
the mode of trial which was best calculated to insurea 
just result, and to secure the citizen against the usur- 
pation of authority, and against arbitrary or preju- 
diced action on the part of single individuals who 
chanced to be possessed of judicial power. In Under- 
wood v. People, 32 Mich. 1, Mr. Justice Campbell says: 
“The right of trial by jury is secured by constitutional 
provisions, and it would not be competent to make any 
substantial changes in its character.’’ And again in 
Paul v. Detroit, 32 Mich. 108, the same learned justice, 
speaking of the mode of taking land for public uses 
prior to the adoption of the present Constitution, 
says: ‘The Constitution (art. 18, § 2) has changed this 
by requiring the whole subject to be determined bya 
jury of freeholders, so that each case shall be deter- 
mined by a separate tribunal, summoned expressly for 
the purposs, who must be unanimous in their views 
before any land can be taken, who must act openly 
and before all concerned in hearing and receiving tes- 
timony, who cannot listen to private persuasion, and 
where any attempt to influence them will subject the 
offender to severe and disgraceful punishment. All 
these safeguards are implied in the use of the term 
‘jury,’ and no action by laws or by proceedings under 
them can be maintained if any of these securities are 
impaired or disregarded.”” [In Swart v. Kimball, 43 
Mich. 443, Mr. Justice Cooley, again speaking of sec- 
tion 27, article 6, providing that ‘‘the right of jury 
shall remain,” says: ‘‘ What right? Plainly the right 
as it existed before; the right to a trial by jury as it 
had become known to the previous jurisprudence of 
the State. The right is not described here. It is not 
said what shall be its incidents. It is mentioned as 





something well known and understood under a par- 
ticular name, and by implication at least even a waiver 
of its advantages is forbidden.’”’ Mr. Justice Ranney, 
in Work v. State, 2 Ohio St. 296, speaking of alike pro- 
vision of their Constitution, says: ‘‘An institution 
that has so long stood the trying tests of time and ex- 
perience, that has so long been guarded with scrupu- 
lous care and commanded the admiration of so many 
of the wise and good, justly demands our jealous 
scrutiny when innovations are attempted to be made 
upon it.” 

It is too well settled to need further citation of au- 
thority or argument to show that this part of the Con- 
stitution (art. 6, § 27), providing that ‘‘the right of 
trial by jury shall remain,’’ means the right as it ex- 
isted at the common law, which was well understood 
in the previous jurisprudence of the State at the time 
of the adoption of the Constitution in 1850. This right 
was atrial by a jury of twelve good men and true, 
whose determination must be unanimous upon the 
rights of the parties. This the Constitution of 1850 
preserves, except that under section 46, article 4, the 
Legislature might authorize a less number than twelve. 
Conceding that this provision applies to Circuit as well 
as inferior courts, does the act authorize a less number 
within the meaning of this clause of the Constitution, 
and at the same time preserve the right of trial by 
jury as it was known at the common law, and in the 
previous jurisprudence of the State? We think not. 
If the Legislature had fixed the number at eleven, or 
nine, or six, the right would yet remain to have that 
number impanelled and sworn well and truly to try 
the case, and render a verdict by the vote and voice of 
every juror. One vote or voice less would not be a 
jury trial as it was understood when the Constitution 
was adopted, 

Under the act in controversy here there is uo such 
thing known or provided for asthe impanelling of any 
jury except such a jury as was known at the common 
law ; that is,a jury of twelve.and no less or greater num- 
ber. It must be a jury of twelve, and unless this num- 
ber was impanelled and sworn to try the cause it would 
be a mistrial within the provisions of the act. An at- 
tempt was made however by the Legislature by this 
act, without reducing the number to be impanelled to 
try the cause, as provided by article 4, section 46, to 
give the trial court, under certain circumstances, the 
power to fix and determine the number that may try 
the cause. Granting that the Legislature has the power 
to fix and determine the number at less than twelve, 
it has not done so by this act, but has attempted to 
confer upon the trial courts the power to doso. Under 
the Constitution this is not a power which the Legis- 
lature may delegate to any court or other tribunal. It 
is a matter of the gravest concern to the people. |They 
have not surrendered aright to trial by jury, such as 
it was understood to be before the Constitution was 
adopted, bat have granted the right to the Legislature 
to fix a less number than twelve, if in their judgment 
and discretion it so determined, but preserving all the 
other incidents of the trial by jury as if was known 
and understood before, which means a unanimous ver- 
dict of the number fixed by the Legislature. The Leg- 
islature by the act has not reduced the number, but 
seeks to destroy the common-law incidents of the trial 
by giving the trial court power not only to discharge 
part of the jury at any stage of the proceeding, but to 
proceed with the trial before a lesser number, and take 
a verdict that shall be binding upon a party, however 
strenuously he may insist upon his constitutional 
right toa trial by jury as that right is preserved to 
him. 

This cannot be the true interpretation of these 
clauses of the Constitution. It destroys the unanimity 
of the verdict of twelve men. As well might the Leg- 
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islature have attempted to provide for the rendition of 
a verdict by a less number than twelve. Such author- 
ity would no more destroy the unanimity of the ver- 
dict than do the provisions of this act. If this juror 
could be discharged at the end of three months, and 
after nearly all the testimony had been put in, and 
the jury had gone over the line of the road and ex- 
amined it, then he could bave been discharged, under 
the act, at any time before verdict. Would it be con- 
tended that after the jury had entered the jury-room 
to deliberate on a verdict, and one had there been 
taken ill before verdict found and returned, that eleven 
men could have returned the verdict? We think 
not; and yet the act is broad enough to cover sucha 
case. 

We are aware that in some of the courts it has been 
held that if a jury of more than twelve men has been 
impanelled, and the last juror sworn can be pointed 
out during the trial, he may be dismissed from the 
panel and the trial may proceed (Muirhead v. Evans, 6 
Exch. 447; Bullard v. State, 58 Tex. 504; Davis v. State, 
9 Tex. App. 634), but those decisions do not reach the 
point in controversy here. In such cases the right to 
a trial by jury remains inviolate, and the cases proceed 
upon the theory that the twelve originally impanelled 
are ascertained, and that such a stage in the proceed- 
ings has not been reached that the additional juror has 
any influence upon the minds or judgments of the 
other jurors. But in these cases it is settled that, if 
the jury had once gone into the jury-room for deliber- 
ation, it would be a mistrial. We are constrained to 
hold the act unconstitutional and void. It follows 
then that there has been a mistrial, and the verdict 
and judgment must be reversed with costs and a new 
trial granted. 


GRANT and DurRAND, JJ., concurred with Lona, J. 


MontTaomery, J. (dissenting). I find myself unable 
to assent to the conclusion reached by the majority of 
the court. The Constitution provides that ‘the Leg- 
islature may authorize a trial by a jury of a less num- 
ber than twelve men.’ If the Legislature may do this 
in any case, it may provide in what contingency the 
trial may proceed before a jury composed of a less 
number than twelve men. This the actin question 
does, and this is the extent to which it goes. This act 
has been upon the statute books of the State for thirty- 
two years, has often been proceeded under at the Cir- 
cuit and ought not to be held invalid unless it clearly 
infringes some provision of the Constitution. While 
it is true that the common-law jury consists of twelve, 
it is also true that in case it transpires by accident or 
mistake that more than twelve are impanelled, this 
fact, if discovered during the trial, does not constitute 
the proceeding a mistrial, but the practice is to excuse 
the last juror called, and to permit the trial to proceed 
with the remaining jurors. Thomp. & M. Juries, § 11; 
Muirhead v. Evans, 6 Exch. 447; Bullard vy. State, 38 
Tex. 504; Davis v. State, 9 Tex. App. 634. It will be 
seen from these holdings that it has not been deemed 
a mistrial that more than the requisite number of ju- 
rors have sat together during the progress of the trial. 
The objection that the statute in question destroys the 
unanimity of the verdict would apply with equal force 
to a case where the thirteenth juror is excused under 
the common-law practice. The verdict of the jury as 
it is composed upon the happening of the contingency 
which excuses one or more must of course be unani- 
mous. ‘The question is whether the jury, when it takes 
the case for deliberation and determination, may con- 
sist of less than twelve. This the Legislature has pro- 
vided in certain contingencies, and [ think the act 
making the provision is valid. The Michigan cases re- 
ferred to, in which it is said that our Constitution, in 
retaining the right to trial by jury, tacitly refers to 





and adopts the common-law number, have no applica- 
tion to the case under consideration. ‘They would be 
just as decisive authority for holding that the Legisla- 
ture could not, in terms, limit the number of jurors to 
ten in all cases, as for holding that they could not do 
so upon the happening of a contingency, and yet the 
clearest authority for this exists in the constitutional 
provision above quoted, and I can discover in no de- 
cision of this court any thing indicating a doubt as to 
the authority of the Legislature to provide that a jury 
may consist of less than twelve. 


McGratu, U. J., concurred with Montaomery, J. ® 


vmniassiillaanisins 
SUNDAY —“SPORTING” — PLAYING BASE- 
BALL. 


NEBRASKA SUPREME COURT, NOV. 10, 1892. 


STATE Vv. O’ Rourk. 

Playing baseball on Sunday comes within the definition of 
‘** sporting,’ and renders the persons engaged therein lia- 
ble to punishment. 

N. Z. Snell, Co. Atty., Frank W. Lewis and J. R. 

Webster, for the State. 


Charles E. Magoon, for defendants in error. 


MAXWELL, ©. J. In April, 1891, the county attorney 
of Lancaster county filed in the County Court of that 
county acomplaint as follows: ‘* The complaint and 


| information of James G. Guild, of said county, made 


before me, Willard E. Stewart, county judge of said 
county, on this 30th day of April, A. D. 1891, who being 
duly sworn on his oath says that Tim O’Rourk, Chas. 
S. Abbey, Clarence Baldwin, John O’Brien, Clarence 
Conley, Wm. Goodenough, Fredk. Ely, Chas. Ham- 
burg, Jewett Meekin, Chas. Collins, John Cline, Henry 
Raymond, John Rowe, Jesse Burkett, John Irwin, 
Owen J. Patten, Philip Tomney, Park Wilson, Emmett 
Rogers, William Darnbrough, each of said persons 
being of the age of fourteen years and upwards, on the 
26th day of April, A. D. 1891, said day being the first 
day of the week, commonly cailed ‘Sunday,’ at said 
county of Lancaster, did unlawfully engage in sport- 
ing, and were found sporting and engaged in the game 
commonly called ‘ baseball,’ at Lincoln Park baseball 
grounds, an inclosure where the game or athletic sport 
commonly known as ‘baseball’ is played and per- 
formed as an exhibition by professional players to 
spectators, who are admitted to such exhibition fora 
fee, and rewards by such spectators paid to view the 
same, there being then present about thirty-five hun- 
dred spectators at the time aforesaid and place afore- 
said, viewing said athletic sport, contrary to the form 
of the statute in such case made and provided, and 
against the peace and dignity of the State of Nebraska. 
Affiant further says the said Tim O’Rourk, Chas. 8. 
Abbey, Clarence Baldwin, John O’Brien, Clarence 
Conley, Wm. Goodenough, Fredk. Ely, Chas. Ham- 
burg, Jewett Meekin, Chas. Collins, John Cline, 
Henry Raymond, John Rowe, Jesse Burkett, John 
Irwin, Owen J. Patten, Philip Tomney, Park Wilson, 
Emmett Rogers, William Darnbrough, each of said 
persons being of the age of fourteen years and up. 
wards, on the 26th day of April, A. D. 1891, said day 
being the first day of the week, commonly called ‘Sun- 
day,’ at the county of Lancaster, at Lincoln Park base- 
ball grounds, an inclosure where the game or athletic 
sport commonly known as ‘baseball’ is played and 
performed by professional players, employed and hired 
for and during a fixed period of six months then cur- 
rent, at a fixed and agreed reward and monthly sal- 
ary, to pursue the vocation of playing said game of 
baseball for the entertainment of spectators for hire, 
did unlawfully engage in commoa labor, to-wit, per- 








532 


THE ALBANY LAW JOURNAL. 











forming the game or athletic sport commonly known 
as ‘ baseball,’ for hire, the same being their regular em- 
ployment and vocation, in which said employment and 
vocation they were then and there found, such com- 
mon labor not being a work of necessity or charity, 
contrary to the form of the statute in such case made 
and provided, and against the peace and dignity of the 
State of Nebraska.’ The parties were thereupon ar- 
rested and taken before the county judge for trial. 

The attorneys for the purties entered into an agree- 
ment as to the facts as follows: “It is hereby stipu- 
Jated and agreed that this case shall be submitted to 
the above-named county judge for trial and determi- 
nation upon the following agreed state of facts, viz.: 
“First. On Sunday, the 26th day of April, 1891, be- 
tween the hours of 3 o’clock and 5 o’clock, Pp. M., in the 
county of Lancaster and State of Nebraska, the de- 
fendants played a game of baseball. (2) On said 26th 
day of April, 1891, each of said defendants was over 
the age of fourteen years. (3) The playing of said 
game of baseball was not a work of charity or neces- 
sity. (4) Three thousand spectators were present at 
the time said game of baseball was played, and paid an 
admittance fee for the privilege of viewing said game 
while it was being played, but no part of said admit- 
tance fee was paid to or received by the defendants or 
any of them. (5) On the day said game of baseball was 
played the defendants were each under employment 
by the month to play baseball for compensation, but 
playing baseball was not the usual or ordinary voca- 
tion of the defendants or any of them. (6) Said game 
of baseball was played upon the grounds of private par- 
ties, and was not played within one-half mile of any 
dwelling-house, school-bouse, church building or the 
limits of any incorporated city or village. Said game 
was not played within one hundred yards of any pub- 
lic highway, and the grounds upon which said game 
was played were inclosed by a tight board fence ten 
feet high, which fence completely obstructed the view 
from the outside of said inclosure. Said game was not 
played for any stake, wager or thing of value. (7) 
Upon the foregoing agreed state of facts, and without 
further testimony or evidence, this case shall be sub- 
mitted to said county judge for trial and determina- 
tion.” 

The case was then submitted to the county judge 
upon the complaint and stipulation of facts. He held 
that the “complaint and stipulation of facts do not 
charge or establish facts constituting an offense under 
the laws of the State of Nebraska,’’ and therefore dis- 
charged the persons accused. The case was taken on 
error to the District Court, to settle the law relating to 
the matter. The District Court affirmed the judg- 
ment of the County Court. Whereupon ths county 
attorney asked and obtained leave of this court to file 
a petition in error to settle the law of the case. Sec- 
tion 241 of the Criminal Code provides: ‘‘ If any per- 
son, of the age of fourteen years or upwards, shall be 
found on the first day of the week, commonly called 
‘Sunday,’ sporting, rioting, quarrelling, hunting, fish- 
ing or shooting he or she shall be fined in a sum not 
exceeding twenty dollars, or be confined in the county 
jail for a term not exceeding twenty days, or both, at 
the discretion of the court. And if any person, of the 
age of fourteen years or upwards, shall be found on 
the first day of the week, commonly called ‘Sunday,’ 
at common labor (work of necessity and charity only 
excepted), he or she shall be fined in any sum not ex- 
ceeding five dollars nor less than one dollar; provided, 
nothing herein contained in relation to common labor 
on said first day of the week, commonly called ‘ Sun- 
day,’ shall be construed to extend to those who con- 
scientiously do observe the seventh day of the week as 
the Sabbath, nor to prevent families emigrating from 
travelling, watermen from landing their passengers, 





superintendents or keepers of toll bridges or toll gates 
from attending and superintending the same, or ferry- 
men from conveying travellers over the water, or per- 
sons moving their families on such days, or to 
prevent railway companies from running necessary 
trains.’’ 

Webster defines “sport:” ‘To play; to frolic; to 
wanton.” (2) “To represent by any kind of play ’’—- 
and as synonyms gives ‘“‘to play; frolic; game; wan- 
ton.”” Ed. 1881, p. 1276. The definitions in the Cen- 
tury are the same, but Somewhat more extended. In 
the same authority (Webster), page 111, *‘ baseball” is 
defined as “a game of ball, so called from the bases or 
bounds, usually four in number, which designate the 
circuit which each player must make after striking the 
ball.” That playing baseball comes within the term 
* sporting,’’ and is therefore a violation of the statute, 
there can be no doubt, 

But it is claimed in effect that restraint of the kind 
named is in contravention of natural right or religion, 
and therefore is in excess of the powers of the Legisla- 
ture. The right of free, equal and undisturbed enjoy- 
ment of religious opinion, whatever it may be, and to 
fully discuss the same, is secured to every one. Free dis- 
cussion however is the outgrowth of free government. 
All free government is based on the divine law. God 
gave the ten commandments to Moses, which contain 
rules designed to apply to the whole race. Although 
given to the Israelites they were designed for all hu- 
manity. The Israelites were constantly lapsing into 
idolatry. There are noble examples. of manhood how- 
ever in their history, but the ignorance of the public, 
the almost continuous wars, internecine, offensive or 
defensive, together with the Pagan influences of the 
surrounding nations, prevented the development of 
the nation, and it became a prey to the Babylonians, 
and later the Roman empire. If we look at the world 
at the time of the birth of Christ, there was not, so far 
as we kuow, a nation where equal and just rights were 
enjoyed by all, nor where the rights of the poor were 
adequately protected and enforced, if indeed consid- 
ered. The Roman empire, then at the height of its 
power, had much to commend it. Many of its rulers 
were men of genius, ability and manhood, but punish- 
ments of all kinds were of the most cruel character. 
War was carried on for conquest, and with a degree of 
barbarity that shocks our feelings of humanity. Cap- 
tives were sold into slavery and practically possessed 
no rights that their masters were bound to respect. A 
pastime of the Roman populace was to witness deadly 
contests of captives with wild beasts or each other. 
Even as late as the third century after Christ's birth 
this barbarous practice was in force. Gibbon, in ‘the 
Decline and Fall of the Roman Empire (Millman’s ed., 
vol. 1, p. 386), suys: ‘“ We cannot, on this occasion, 
forget the desperate courage of about four score gladi- 
ators, reserved with near six hundred others for the 
inhuman sports of the amphitheater. Disdaining to 
shed their blood for the amusement of the populace, 
they killed their keepers, broke from the place of their 
confinement and filled the streets of Rome with blood 
and confusion. After an obstinate resistance they 
were overpowered and cut in pieces by the regular 
forces, but they obtained at least an honorable death, 
and the satisfaction of a just revenge.” Cruelty was 
the rule, and death inflicted as punishment for trivial 
causes. Specimensof Roman justice may be seen in 
the trial of Christ before Pilate, and Paul before Felix 
and Festus. In neither case was there the semblance 
of an accusation based upon law, yet Christ was con- 
demned to please a mob, and Paul would have been 
delivered to men who had sworn to kill him but for 
his appeal to Czesar, and even then he was held a pris- 
oner for two years without a charge against him. The 


indigent, unfortunate and discouraged were permitted 
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by the law to sell themselves as slaves, and the rights 
of the poor were to a great extent at the mercy of the 
rich and powerful. While there were amphitheaters 
for the exhibition of brutal contests between men and 
wild beasts, or between captives, to furnish amuse- 
ment to an unfeeling populace, there were no public 
hospitals for the insane, sick or unfortunate. In addi- 
tion to this, covetousness, licentiousness and other 
vices prevailed to an extent unknown at the present 
time, nor, so far as we are informed, was any nation 
superior in any of these respects to the Romans. The 
most favorable view that can be taken of any govern- 
meut of that date is to say that might was the potent 
force, and right a remote consideration. The birth of 
Christ was ushered in by the proclamation by angels 
of peace and good will to men, which shouid be to all 
people. His birth was among the poor and lowly, as if 
to show that wealth is a mere circumstance, which 
adds nothing to either the usefulness or respectability 
of its possessor. He taught purity of life, unselfish- 
ness, good will toward friends and foes alike, doing 
good to all as opportunity offered; that religion af- 
fected und controlled the life of the individual, and 
did not consist in mere outward observances. He 
condemned covetousness, licentiousness, selfishness 
and self-righteousness, and insisted on the equality of 
the race. He practiced His own preaching, and led a 
life of poverty, purity and doing good. None so poor 
as not to claim His sympathy and assistance, nor so 
wealthy and great as to be above his consideration. 
The lepers, the blind Bartimeas, the rich centurion, 
alike were recipients of his beneficence. All were wel- 
come, the only conditions being that they needed His 
aidand applied for it. His unselfishness, His mag- 
nanimity, the nobility of His character, were misun- 
derstood by those who were looking for a deliverer 
from the Roman yoke, and by others who had been 
taught to regard the law of Moses as perfection. The 
Jews, who,as thechildren of Abraham, deemed them- 
selves the favored people of God, were neither expect- 
ing nor desiring a leader for mankind, but rather one 
who, like Moses, would lead them out of hated 
Roman bondage. Neither could they understand a 
system that, while accepting much of the law of Moses, 
proposed to supersede its rites and ceremonies. Many 
centuries before the prophets in glowing language had 
foretold the birth of ason, the Prince of Peace, who 
would establish His throne with judgment and justice 
forever. These statements seem to have been taken 
literally, as applying alone to an earthly prince, who 
should destroy the enemies of the Jews. It is apparent 
however that the prophet’s utterances refer to a spirit- 
ual ruler, who would conquer by love, and whose fol- 
lowers would be guided by his precepts and establish 
justice and right. 

From the crucifixion of Christ untilthe present time 
the contest between Christianity and wrong has been 
going on. Whenever Christianity has prevailed, free 
and untrammelled, liberty has existed. It forbids cru- 
elty, haughtiness, arrogance, pride, licentiousness and 
covetousness. It requires areturn of good for evil, 
and aid for the suffering in distress, whether friend or 
foe, and has established the rule that we shall do unto 
others as we would have them do untous. It requires 
honesty, honor and integrity in all the affairs of life, 
and fair treatment of every one. In every Christian 
land it has swept away the harem and seraglio, made 
bigamy and polygamy crimes, and elevated women 
from a condition of semi-serfdom to be the equal of 
man. It bas broken the captive’s chains, and miti- 


gated the horrors of war, and there are indications 
that between Christian nations at least soon “they 
shall beat their swords into plowshares and their spears 
into pruning hocks.” It has abolished slavery in every 
Christian land, and enfrauchised the slave and given 








him an opportunity to develop his manhood. It has 
cnnobled labor, and established the rule that *‘ the la- 
borer is worthy of his hire.’””, We admire the declara- 
tion of independence as a statement of principles based 
upon the equality of the race, and give credit to the 
authors as statesmen and benefactors, not only of this 
nation but mankind. The sturdy independence of the 
barons who, at Runnymede, compelled King John to 
sign Magna Charta, bas been the subject of; eulogy in 
both song and story, but the principles of both are 
found in the sermon on the mount. It may safely be 
said that the charter of liberty reaches back to Christ's 
teaching. Christianity is woven into the web and 
woof of free government, and but for it free govern- 
ment would not have existed, because no other system 
has been able to check the selfishness, greed, arro- 
gance, cruelty and covetousness of the race. 

In People v. Ruggles, 8 Wend. 228, in a prosecution 
for blasphemy, Chief Justice Kent said: ‘ There is 
nothing in our manners or institutions which has pre- 
vented the application of the necessity of this part of 
thecommon law. We stand equally in need, now as 
formerly, of all that moral discipline, and of those prin- 
ciples of virtue which help to bind society together. 
The people of this State, in common with the people of 
this country, profess the general doctrines of Christi- 
anity asthe rule of their faith and practice, and to 
scandalize the author of these doctrines is not only, in 
a religious point of view, extremely impious, but even 
inrespect to the obligations due to society is a gross 
violation of decency and good order. Nothing could 
be more offensive to the virtuous partof the commu- 
nity, or more injurious to the tender morals of the 
young, than to declare such profanity lawful. It would 
go to confound all distinction between things sacred 
and profane, for to use the words of one of the greatest 
oracles of human wisdom, ‘ profane scoffing doth, by 
little and little, deface the reverence for religion,’ and 
who adds in another place, ‘two principal causes have 
I ever known of atheism, curious controversies and 
profane scoffing.’ 2 Lord Bacon’s Works, 291, 503. 
These things which corrupt moral sentiment, as ob- 
scene actions, prints and writings, and even gross in- 
stances of seduction, have upon the same principle 
been held indictable, and shall we form an excep- 
tion in these particulars to the rest of the civilized 
world?” 

It may be true that the professed followers of Christ 
are not as unselfish in all cases as they should be, or as 
is their right and privilege, but progress is being made 
in that direction, and many examples of self-denial 
and unselfishness may now be found. Let a ery of Gis- 
tress and acall for help come from any part of the 
world by reason of some great calamity, and the Chris- 
tian nations at once respond by liberal contributions 
and other means to relieve the distress. Schools and 
colleges are liberally provided and patronized, and edu- 
cation is general. Hospitals and asylums exist on 
every hand for the poor, the insane, the blind, deaf and 
unfortunate, while punishments for offenses are grad- 
uated in proportion to the offense, and a conviction 
can only take place aftera fair public trial, upon spe- 
cific charges, and death is imposed in no case except 
murder or treason. No fair-minded student of his- 
tory will deny that these benefits and liberty itself 
flow from Christianity. Itappeals alone to reason and 
asks for adoption because of its excellence. It makes 
no person the keeper of another’s conscience, but re- 
quires every one to judge and act for himself. —1t tol- 
erates the utmost freedom of opinion and ownership, 
and seeks to coerce no one except by the force of rea- 
son. 

But while allowing the force of reason to be the sole 
guide in the adoption or rejection of Christianity, its 
followers have been impelled from duty to combat 
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wrong and oppression on every hand. ‘These were 
strongly intrenched in the selfishness, covetousness 
and other vices of the race, so that they have yielded 
slowly, but they have been gradually dispelled like 
clouds after a storm, so that the sun shines almost 
clearly and without obstruction. This result has been 
brought about by almost constant effort, and has cost 
the lives of hundreds of thousands of martyrs and pat- 
riots, and it can only be preserved by constant vigi- 
lance. As a Christian people therefore, jealous of their 
liberty, and desiring to preserve the same, the State 
has enacted certain statutes, which, among other 
things, in effect recognize the fourth commandment 
and the Christian religion, and the binding force of 
the teachings of the Saviour. Among these is the stat- 
ute which prohibits sporting, hunting, etc., on Sunday. 

The human body, considered as a machine, is the 
most perfect mechanism of which we have any knowl- 
edge. If properly cared for and treated, it will, in or- 
dinary cases, where there are no hereditary defects, re- 
tain its vitality and vigor to old age, but every move- 
mant of the body or action of the brain involves waste 
of the vital force, and this the Creator has provided 
shall, toa great extent, be replenished during sleep. 
Hence it is necessary to spend about one-third of our 
time in sleep. While it is true that the reserve force 
of life is so great in many persons as to enable them to 
live for along time with less thanthe normal amount 
of sleep required, yet if continued for any consider- 
able time the general health will be affected, and to 
entirely abstain from sleep for aweek or more, as in 
cases of certain fevers, like the typhoid, almost un- 
avoidably results in temporary insanity if not death. 
But the recuperation from sleep in most cases does not 
restore full tone to the system, and Sunday is like an 
oasis in the journey of life, where each traveller may 
be refreshed and become more able to continue the 
performance of his duties or labors. Asa natural con- 
sequence, if the vitality of the body is permitted 
steadily to decrease without being replenished, life 
will be proportionately shortened. Therefore if a per- 
son labors continuously at hard and exacting labor, 
without rest for many years, his health is liable to be 
impaired, and he become prematurely old. No doubt 
one of the objects of the Creator in establishing the 
Sabbath asa day of rest was to provide for restoring 
and retaining, as far as possible, health and strength 
and perfect action of the body. Every person of ob- 
servation knows that the man who labors seven days 
in the week continuously for any considerable length 
of time lacks the spring and elasticity of action of an- 
other of like years, and naturally active habits, who 
rests on Sunday. 

Experience has also shown that men will accomplish 
more labor in a series of years by working six days in- 
the week than by continuous application. Sunday is 
to be a day of rest. Worldly cares are to be laid aside, 
and the worries of business or pleasure thrown off. 
How gladly the tired laborer, workingman, farmer, 
merchant, manufacturer, attorney and judge welcome 
Sunday as a day of rest, and on the succeeding Mon- 
day enter upon their respective labors with renewed 
strength and vigor. The idler and trifler may com- 
plain of the loss of time from resting on Sunday, but 
the active, intelligent worker knows that thereby 
he has increased his capital stock of health and chances 
of longevity. 

Christ sought to apply the Sabbath to its appropriate 
use. The Jewish religion at that time consisted largely 
of outward ceremonies, which were performed with a 
rigor never intended by the author of the Mosaic law. 
It is evident that great reliance was placed upon these 
outward ceremonies. Christ however, while not con- 
demning many of these ceremonies, intended to show 
that the mere observance of these was not sufficient; 








that the Sabbath was made for man, and not man for 
the Sabbath, and in effect therefore that works of 
charity, mercy and necessity not only could but of 
necessity should be performed onthat day. He rec- 
ognized the Sabbath however as a day of rest set apart 
by the Creator. After His death and resurrection His 
disciples, to commemorate that event, changed the 
day to the first day of the week, and that day is now 
observed by the great body of His followers through- 
out the world, and is recognized by both the common 
and statute law. 

In this State the right of every one to worship God 
according to the dictates of his own judgment and con- 
science is recognized, and hence it permits those who 
prefer to keep the seventh in place of the first day of 
the week to doso. The law, both human and divine, 
being thus in favor of abstaining from sporting, etc., 
on Sunday, is a reasonable requirement and should be 
enforced. The deliberate violation of such alaw there 
is reason to believe in many cases is but the commence- 
ment of a series of offenses that lead to infamy and 
ruin, and in any event the influence upon the partici- 
pants themselves has a tendency to break down the 
moral sense and make them less worthy citizens. The 
State has an interest in their welfare, and may 
prevent their violation of the law. The State, in order 
to prevent vice and immorality, may punish licen- 
tiousness, gambling of all kinds, the keeping of lotter- 
ies, enticing minors to gamble, or to permit one under 
eighteen years of age to remain in a billiard-room; to 
punish publishing, keeping, selling or giving away 
any obscene, indecent or lascivious paper, book or pic- 
ture, and also punish any person who shall lend or 
show to any minor child any such paper, publication 
or picture, etc. 

The lawalso punishes the disturber of a religious 
meeting, school meeting, election, etc. These cases 
show the importance felt by the Legislature of evils of 
the kind named and others, by means of which, in ad- 
dition to wrongs inflicted on the persons injured, a 
spirit of insubordination is created and fostered which 
incites to evil, and tends to subvert the just and equal 
rights of some or all. In addition to this, every person 
has a right to the quiet and peace of a day of rest. He 
has also a right to the enforcement of the law, so that 
the evil example of a defiance of the law shall not be 
set before his children. The State has an interest in 
their welfare also in order that they may become use- 
ful citizens and worthy and honorable members of so- 
ciety. The fact that the defendants were some dis- 
tance away from the residence of any person can make 
no difference. It did not change the nature of the of- 
fense nor excuse the act. It was a violation of the law 
just the same. The question here presented was be- 
fore the Kansas City Court of Appeals in State v. Wil- 
liams, 35 Mo. App. 541, and it was held the parties were 
liable. Afterward the question of the validity of a 
contract arose. In Association v. Delano, 37 Mo. App. 
284, in an action upona contract, it was held that, un- 
der the Missouri statute, athletic games and sports on 
Sunday were not prohibited. The case was then taken 
to the Supreme Court of that State, where the judg- 
ment was affirmed. Association v. Delano, 18 S. W. 
Rep. 1101. An examination of the statute shows that 
it is not as broad as ours. In addition to this it is evi- 
dent the question of the validity of the contract was 
not raised by the pleadings, and therefore was not in 
issue. Under our statute however sporting is clearly 
prohibited, and the party guilty thereof is liable to the 
punishment provided by statute. It is unnecessary to 
consider the other branch of the case. 

The District Court, and also the County Court, erred 
in holding the defendants were not liable and dismiss- 
ing the action. 

The other judges concur, 
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CONTRACT—RESTRAINT OF TRADE. 
ENGLISH COURT OF APPEAL, JULY 27, 1892. 


RoGers v. MApbDOcKs.* 

The plaintiff was a brewer carrying on business at Bristol, and 
his business consisted exclusively in selling *‘local"’ beer 
in casks of four and a-half gallons and upward. In Octo- 
ber, 1888, the defendant was taken into the plaintiff's em- 
ployment as traveller, under an agreement of that date. 
In September, 1890, a fresh agreement was entered into 
between the plaintiff and the defendant, therein respect- 
ively called the “employer” and the “traveller,”’ which 
provided thatin the event of the determination of the 
service from any cause whatever, the traveller would not, 
‘without the previous consent in writing of the employer, 
for a period of two years after such determination, di- 
rectly or indirectly engage or be concerned or interested 
in selling beer, ale, porter or other malt liquors, aerated 
waters, wines, spirits, cordials, tobacco or cigars, or in 
the collection of accounts for the sale thereof, within one 
hundred miles of the general post-office in Cardiff,whether 
on his own behalf, or as a partner with, or agent, traveller, 
clerk or servant of, any other person, firm or company.” 
In March, 1802, the defendant left the plaintiff's employ- 
ment, and subsequently committed a breach of the agree- 
ment by intering into an arrangement with another firm 
of brewers in the same locality. Held, that the agreement 
was not an invalid restraint of trade. 


Graham Hastings, Q. C., and Christopher James, for 
plaintiff, in support of the motion. 


Buckley, Q. C., and Swinfen Eady, for defendant. 


Linney, L. J. In this case we are asked to decide 
the true construction of an agreement not to carry on 
a business which I will refer to presently. Stirling, J., 
has granted aninjunction restraining the defendant 
from directly or indirectly engaging or being con- 
cerned or interested in selling beer, ale, porter, or 
other malt liquors, orin the collection of accounts for 
the sale thereof, within a certain district; but that or- 
der is not to prevent the defendant from being di- 
rectly or indirectly engaged or concerned or interested 
in selling by retail beer, ale, porter, etc. Now the 
facts to have present to one’s mind before addressing 
it to the construction of the document on which this 
controversy turns are simply these: The plaintiff, Mr. 


Rogers, isa brewer at Bristol. His business is de- 
scribed in the affidavit of the defendant. It does 
not appear from the recital in the agreement ex- 
actly what that business was, but the defendant 
says in his affidavit that the plaintiff's business 
consists exclusively of selling “‘local’’ beer in 
casks of four and a-half gallons and upward and 


he has no business in aerated waters. That being the 
affidavit of the defendant, one thing strikes me at 
once, viz., that there is nothing in the affidavit to show 
to whom or by what means this *“‘local’’ beer is sold. 
It is merely sold in quantities, not in bottles, namely, 
in casks of four and a-half gallons and upward. Now 
the plaintiff, the brewer, enters into this agreement 
with the defendant, Mr. Maddocks, who is about to en- 
ter his service as traveller. The first recital is, that 
“The traveller is in the service of the employer.” I 
understand that he bad just been taken in as clerk and 
traveller on the terms of an old agreement, which was 
about to be varied. Then it is agreed as follows: 
“The traveller, for the considerations hereinafter men- 
tioned, agrees with the employer that the traveller 
shall and will serve the employer as his clerk and trav- 
eller for the counties of Cardigan, Pembroke, Carmar- 
then, Brecon, Glamorgan, Hereford, Radnor and Mon- 
mouth, and for such other counties and places as the 
employer shall from time to time allot or direct.” Then 
the first clause is this: ‘The traveller shall and will 
diligently employ himelf in such service in procuring 





*67 L.'T. Rep. (N. S.) 329. 








| | refer to clause 11, on 








orders for and selling beer, ale, porterand other malt 
liquors, and also, if required by the employer, aerated 
waters, wines, spirits, cordials, tobacco and cigars, for 
and on behalf of the employer, to the class of custom- 
ers known in the employer's trade and business as 
wholesale purchasing agents only, and collecting ac- 
counts for thesame.” That is not therefore co-exten- 
sive with the possible business of a brewer. I do not 
say the “ actual’’ business, for I do not know exactly 
at present what the actual business of a brewer is. 
This traveller is only to procure orders from a certain 
class of customers, there being possibly other classes. 
The class of persons from whom the traveller is to ob- 
tain the orders is the class of customers known in the 
employer's trade or business as ‘wholesale purchas- 
ing agents” only. Then the next clause which is im- 
portant is No.4: ‘The traveller will not during the 
continuance of this agreement be in any capacity 
whatsoever, directly or indirectly, engaged or con- 
cerned or interested in any other trade or business, or 
in soliciting orders for any other person, firm or com- 
pany than the employer, but will devote the whole of 
his time and attention exclusively to the services here- 
by agreed to be performed by him.” Clause 8 is also 
important by reason of the last words in it: “* Nothing 
herein contained shall in any way prevent the em- 
ployer at any time during the continuance of this 
agreement allotting the whole or any part or parts of 
the district for the time being allotted the traveller 
under these presents to any other traveller of the em- 
ployer, so far as the trade of the employer with whole- 
sale purchasing agents, as aforesaid, is concerned, sub- 
ject nevertheless to the provision of clause 7 hereof.”’ 
That clause is immaterial for the present purpose. 
Then come these words, which, as I have said, are im- 
portant: ‘‘And it is expressly agreed that the travel- 
ler ’’—that is, Mr. Maddocks, the defendant—‘ shall 
not be entitled to commission on any moneys received 
in respect of goods supplied or orders procured by or 
through such clerks or travellers as shall be employed 
by the employer in calling upon customers other than 
wholesale purchasing agents, as aforesaid.”’ So that, 
whatever the facts may be, the business contem- 
plated is not a business confined to the people 
known as “wholesale purchasing agents,’’ but ex- 
tends beyond them. It was perfectly compe- 
tent for Mr. Rogers to sell beer through the de- 
fendant to these wholesale purchasing agents, and 
also to have a very considerable trade in supplying 
beer in four and a-half gallon casks and upward to 
other people through other servants or agents. Then 
which every thing turns. 
[Reads it.] Owing to differences which have arisen 
between the employer and this traveller, and to the 
fact that the traveller has left his employer's service, 
the question arises, what does this agreement forbid, 
and is it validin point of law? 

The first question is, what is the true construction of 
it? As 1 understand Stirling, J.’s, judgment, he read 
the agreement as if it was confined to the wholesale 
business. I confess that [ am unable to put that con- 
struction upon it. I cannot read this agreement other- 
wise than literally. It seems to me to contain no 
ambiguity, and the construction put upon it by Stir- 
ling, J., is very difficult, and to my mind, impossible to 
reconcile with the last words of clause 8. I read it 
therefore exactly as it stands. The traveller agrees 
that for two years he will not, without the previous 
consent in writing of the employer, directly or indi- 
rectly, engage or be concerned or be interested in sell- 
ing beer, ale, porter or other malt liquors. I pass over 
the aerated waters, etc. I think it means what it says. 
Now comes the question whether that is valid in point 
of law, orinvalid. It is said to be invalid, because it is 
more extensive than the reasonable protection of the 
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interests of the employer requires. Is it? I have at- 
tended very closely to Mr. Buckley's argument on that 
head, and [ am utterly unable to concurin the view he 
has suggested to us. The agreement appears to me to 
be highly reasonable, and I think the attempt to per- 
suade us to the contrary is based on a false analogy. 
The case has been urgued as if tiiis brewer was engaged 
in one business, and was stipulating for the protection 
of another business. That is notso. He is a brewer. 
His business is to sell beer. His object is to push his 
trade in a particular district, which [ will call for con- 
venience South Wales. He engages his traveller to do 
so. Hesays: ** When you leave my service do not sell 
beer in that district; do not sell itatall.”’”) Why is not 
that perfectly reasonable? He says: ‘“ Do not sell it 
without my permission. If you want my beer, of 
course you will get my permission, but do not sell beer 
in that district in competition with me.’’ Why is it 
unreasonable? On what principle, either of business 
or law, are we to hold it as unreasonable? It appears 
to me that the line is perfectly clearly drawn. As re- 
gards the principle, I do not think I can do better than 
refer to that passage in Tindal, C. J.’s, judgment in 
Horner v. Graves, 7 Bing. 735, which my brother Lopes 
has read during the argument. It expresses exactly 
what the law is, and [ cannot do it better myself. He 
says, at page 745: ‘“* But the greater question is, 
whether this isa reasonable restraint of trade. And we 
do not see how a better test can be applied to the ques- 
tion, whether reasonable or not, than by cousidering 
whether the restraint is such ouly as to afford a fair 
protection to the interests of the party in favor of 
whom it is given, and not so large as to interfere with 
the interest of the public. Whatever restraint is lar- 
ger than the necessary protection of the party can be 
of no benefit toeither. It can only be oppressive, and 
if oppressive itis, inthe eye of the law, unreasonable. 
Whatever is injurious to the interests of the public is 
void on the grounds of public policy.’’ Can we say 
here that the restraint is reasonably necessary to afford 
fair protection to the interests of this employer when 
we consider what his interests are? I see no difficulty 
in coming to the conclusion, that construing it widely, 
as [think we ought, and construing it literally, as I 
think we ought, it does not exceed the reasonable 
limit. AsIsaid before, the only plausibility in Mr. 
Buckley’s argument is this: He says that the whole- 
sale business is one thing and the retail another, and 
that here is a gentleman who, carrying on business, 
wunts to exclude the defendant from carrying on busi- 
ness, as if the plaintiff were a watchmaker, and wanted 
to restrain the defendant from carrying on the trade 
of an umbrella maker. It is nothing ofthe sort. It is 
selling beer in any particular district, and the plaintiff 
says to the traveller, “* When you leave me you are not 
to compete with me.”’ That appears to me to be per- 
fectly reasonable. 1 think, as regards the form of the 
injunction, which is more favorable to the defendant 
than he is entitled to, if the other side wanted that 
proviso struck out I should be in favor of striking it 
out. Butas they dv not mind it, | suppose it will re- 
main. But it must be understood that I construe the 
agreement as more extensive than Stirling, J., did. 
Andif the injunction stands in the form in which it 
does, it appears to me to be a little inconsistent with 
the principleon which the case was decided. How- 
ever [let the form stand, because it is a benefit to the 
defendant, and the other side do not object. This ap- 
peal being treated as the trial of the action, the in- 
junction will be a final injunction, limited to two 
years, in the same terms as the interim injunction 
granted below. 


Lopes, L. J. Inacase of this kind, where a docu- 
ment contains &@ covenant in restraint of trade, as in 








all other questions of a similar nature, the first thing 
to look at is the agreement; and nota part of it, but at 
the whole of the agreement. ‘Che business of the em- 
ployer must be regarded, and the duties of the em- 
ployed. The construction which I put_on the present 
agreement is this: The agreement is not one to sell beer, 
either by wholesale or by retail, within the prescribed 
time and within the prescribed limits. It may be re- 
marked that that is the literal and grammatical read- 
ing of theagreement. Ithink those words which oc- 
cur at the end of clause 8 go far to show that the 
plaintiff, at the time that contract was entered 
into, contemplated not only the selling of beer 
by wholesale to purchasing agents, but also a retail 
business. I do not agree with Stirling, J., in the con- 
struction he put on the agreement. I take a larger 
view of the agreement than he does. He evideatly 
thought it was restricted to selling beer by wholesale. 
{ think it not only relates to selling beer by wholesale. 
but also selling by retail. If that is the real con- 
struction then the question arises is it too large or is it 
unreasonable, because if it is unreasonable an agree- 
ment of this kind cannot be enforced. In other words, 
is the restraint which is affected by the agreement 
larger than that which is uecessary to afford a fair pro- 
tection to the person in whose favor the agreement is 
made? No better test can be afforded of what such 
an agreement should be than the test given by Tindal, 
C. J., in Horner v. Graves, ubi supra. [ venture with 
some diffidence to repeat what [ myself said in Wills v. 
Dunham, 64 L. T. Rep. (N. 8S.) 712 (1891); 1 Ch. 576. I 
adhere to the opinion that [then entertained, which was 
this—that the principle adducible from all the cases is 
that the question to be determined is whether the re- 
straint, having regard to all the circumstances of the 
case and the employment, is greater than is necessary 
for the protection of the person in whose favor it is 
imposed. Let us consider what the present agreement 
is. Is it larger than is necessary to afford a fair pro- 
tection to the person in whose favor it is made? | 
think not. I think Mr. Buckley was leading us astray 
when he said somuch about two businesses. There 
are not really two businesses. It is one business. The 
business is the business of selling beer. There are two 
modes of selling it, no doubt—one by wholesale and 
the other by retail; but the business is one, and only 
one. What was the object and meaning of this agree- 
ment? Ithas been pointed out by my brother Lindley : 
‘“* You are not to compete with me in the business of 
selling beer. You are not to sell beer in competition 
with me without my permission, within the prescribed 
limits.’’ It seems to me that it is impossible to say that 
the selling of beer, either by wholesale or by retail, 
would not compete with the business of the plaintiff, 
and in point of fact be in violation, to my mind, of the 
true construction of the agreement, and also in viola- 
tion of its object and meaning. I think therefore that 
this appeal should be dismissed. 


Situ, L. J. Iam of the same opinion. Speaking 
for myself, it seems to me that Mr. Buckley, by his- 
valuable argument, has made this case about as diffi- 
cult to decide as it could possibly be. But in spite of 
that, [am of opinion that the judgment must be in 
favor of the plaintiff, upholding my brother Stirling, 
though not on the same ground. ‘The law is not in 
dispute. The short facts are these. The brewer wants 
to push his trade. He wants to push the selling of his 
beer in the way it can be best sold, and he employs an 
agent, the present defendant, to push his trade among 
acertain class called ‘‘ wholesale purchasing agents.’’ 
But on the face of the agreement it is manifest that 
that isnot the only medium through which the brewer 
sells his beer, though it is the only medium throngh 
which Maddocks was to sell beer and obtain the 
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commission from the plaintiff. In these circum- 
stances, the plaintiff having engaged Maddocks as 
traveller, what does clause Il mean? 1 cannot read it 
as meaning any thing but that for two years after the 
expiration of the employment the defendant shall not 
sell by wholesale or by retail within the radius of one 
hundred miles of Cardiff. Stirling, J., limited it to 
wholesale. I think he did that because he thought 
that the clause otherwise would be too large. What is 
the law applicable to that? It has been read by Lind- 
ley, L. J. It has been stated again by Lopes, 
L. J. I am contented to take the law as laid 
down by Tindal, C. J., in Horner v. Graves, ubi 
supra. I cannot read the agreement in any way 
but that the traveller shall not for two years 
within the radius of one hundred miles of Cardiff sell 
beer either by wholesale or by retail. That agreement 
is such as only to afford a fair protection to the inter- 
ests of the employer, and not so large as to interfere 
with the interests of the public. [cannot see any thing 
unreasonable in it myself. I speak with diflidence, be- 
cause Lam not so accustomed to these cases as I wish | 
were. But why is it unreasonable, when a man ob- 
tains a traveller to push his trade in any particular 
way, although there are other ways in which his trade 
ean be carried on—all of which relate to selling beer— 
for him to say, “* Very well, you may become my trav- 
eller, but within two years after you leave my service 
yeu are not to sell within the radius of one hundred 
miles of Cardiff?" Leannot see any thing unreason- 
able inthat. Mr. Buckley says that there is no evidence 
that the plaintiff is selling beer other than through 
these wholesale purchasing agents,and that’ the de- 
fendant would not compete with the plaintiff. T can- 
not agree. It seems to me that in these cases the court 
has to decide whether the agreement affords a fair 
limit of protection. We must apply our ordinary 
knowledge to the facts proved as showing whether 
there is competition or not. In my judgment there is 
ample evidence that there would be competition if the 
defendant were allowed to sell beer within this circuit. 
Therefore hisagreement is not too wide. [only make 
this remark in conclusion, that we all agree with Stir- 
ling, J., in thinking that the part of the agreement 
about aerated waters is severable. 


Appeal dismissed. 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 





ACTIONS AGAINST INFANTS—JURISDICTION—FRAUD- 
ULENT CONVEYANCES—LIEN OF CREDITORS’ JUDGMENT 
—BONA FIDE PURCHASERS—NOTICE.—(1) A judgment 
declaring a deed void for fraud as against creditors of 
the grantor does not bind an infant devisee of the 
grantee, who was not served with the summons in the 
action, and made no application to appear therein by 
guardian or otherwise, though, onapplication of plain- 
tiff, a guardian was appointed, and summons served on 
him, where such application did not show, pursuant to 
Code Civil Procedure, section 473, providing therefor, 
that the infant was a resident of the State, temporar- 
ily absent therefrom. ILN. Y. Supp. 739, affirmed. (2) 
In an action to set aside a voluntary conveyance by a 
debtor, the evidence showed that the conveyance ex- 
pressed but a nominal consideration; that at the time 
of making the conveyance the grantor was indebted on 
overdue notes in the sum of $5,500; that subsequently 
judgmeuts were recovered on the notes, and the exe- 
cutions issued thereon were returned unsatisfied. 
Held, that evidence raised a presumption that the deed 
was made by the debtor with intent to defraud his 
creditors, which, in the absence of an explanation 
thereo’, by defendant, justified the court in so find- 








ing. Follett, C. J., and Parker, J., dissenting. (3) 
The possession of land under purchase on execution 
sale is notice of a claim of title to a subsequent pur- 
chaser thereof from a devisee of the grantee of the 
execution debtor. (4) Where a conveyance of land 
was made in fraud of creditors, a judgment of a cred- 
itor creates a lien thereon which may be enforced 
without first proceeding to have the conveyance set 
aside. Second Division, Oct. 1, 1892. Smith v. Reid. 
Opinion by Brown, J. 


APPEAL—FORECLOSURE.—An_ order of court reliev- 

inga purchaser at foreclosure sale from completing his 
purchase is not reviewable on appeal, being a matter 
of discretion. Oct. 28, 1892. Crocker v. Gollner. Opin- 
ion by Gray, J. 
FROM BOARD OF CLAIMS—WHEN ALLOWED— 
EVIDENCE.—A claim, wholly rejected by the board of 
claims, who refuse any award whatever, and on aques- 
tion of fact, is not appealable, under Laws 1887, chap- 
ter 507, providing for appeals ‘‘only on questions of 
law arising on the hearing, or on the excess or insuffi- 
ciency of an award,” except in the absence of ail evi- 
dence tending to support the decision. Oct. 11, 1892. 
Spencer v. Slate. Opinion per Curiam. 





INJUNCTION—DAMAGES.— (1) Where an injunction 
restraining the manufacture of a patented article is 
merely erroneous, damages cannot be recovered for 
abstinence from manufacture except ina case admit- 
ting ofan action for malicious prosecution. (2) If the 
injunction is void, and no action is taken under it by 
the plaintiff, in such suit damages cannot be recovered, 
as cessation from manufacture would be voluntary. 
(3, Where the court has jurisdiction as to the parties 
and subject-matter of an action for cancellation of a 
license to manufacture a patented article, and to en- 
join further manufacture thereunder, an injunction 
not in terms limited to restraint of manufacture under 
the license, and unnecessary, for the reason that the 
judgment revoked the license, is voidable, not void. 
Oct. 4, 1892. Mark v. Hyatt. Opinion by Finch, J. 

INSURANCE—MUTUAL BENEFIT — INFANTS. — Under 
Laws 1883, chapter 175, providing for the incorpora- 
tion of co-operative or assessment life and casualty in- 
surance associations, and declaring each policy-holder 
a member of the association, with a voice in the man- 
agement of its affairs, only adult persons were contem. 
plated as entitled to mempership, as membership is 
founded on mutual contract between the members. 
Oct. 4, 1892. Inre Globe Mut. Ben. Ass'n. Opinion by 
Andrews, J. 17 N. Y. Supp. 852, affirmed. 


LANDLORD AND TENANT—PRESERVATION OF PROP- 
ERTY—DAMAGES.—The covenants of a lease were that 
the lessee should keep upand maintain at its own ex- 
pense a proper and substantial brickyard on the de- 
mised premises, keep all the buildings then on the 
premises, and such as might thereafter be erected by 
it, in good repair, and finally leave same to the lessor 
in good condition, and the surface of the yard smooth. 
It was expressed also that the lessee should keep the 
premises from deterioration. An extension of the 
lease contained the same covenants, and a further 
agreement that the lessee should furnish the yard with 
a suitable steam engine, necessary fixtures and ma- 
chinery therefor. Held, that the lessee was bound to 
leave on the premises buildings, machinery and other 
improvements used by previous tenants, and found by 
it unclaimed; also, if the engine furnished was not ac- 
cording to covenant, but a smaller one, and the lessor 
did not take it at expiration of the lease, or receive 
any benefit therefrom, was liable as if none bad been 
furnished; and bound as to leaving smooth the surface 
of the yard, although since the lease other methods of 
brick-making had been devised, rendering such condi- 
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tion of the surface unimportant. Oct. 4, 1892. Scott 
v. Haverstraw Clay & Brick Co. Opinion by O’Brien, 
J. 16N. Y. Supp. 670, affirmed. 


MUTUAL BENEFIT SOCIETIES—INSURABLE INTEREST 
—CHANGE OF BENEFICIARY.—(1) A mutual benefit so- 
ciety was organized under Laws of 1877, chapter 74, 
section 4 of which provides that the beneficiary fund 
shall be paid to any person named by deceased while 
living. The by-laws of the society place no limitation 
on the person to whem certificates shall be payable. 
Held, that the beneficiary need not have an insurable 
interest in the iife of the insured. (2) Under a by-law 
of a mutual benefit society, providing that a member 
holding a beneficiary certificate may change the bene- 
ficiary at any time, the beneficiary acquires no vested 
interest in the fund, payable at the death of the mem- 
ber. Second Division, Oct. 1, 1892. Sabin v. Phinney. 
Opinion by Follett, C. J. 8 N. Y. Supp. 185, affirmed. 


NEGOTIABLE INSTRUMENTS — NOTE — ACCOMMODA- 
TION MAKER—RIGHTS OF INDORSEE.—In an action by 
a bank ona note it appeared that defendant, a resi- 
dent of New York, made the note for the accommoda- 
tion of the payees, residents of another State, who in- 
dorsed it to plaintiff, situated in the same State. The 
indorsers were afterward discharged in insolvency pro- 
ceedings, in which plaintiff proved the note as a claim, 
and received a dividend thereon. Held, that the 
maker was not discharged from liability, since the in- 
dorsers would have been discharged as to plaintiff if it 
had not appeared and taken the dividend, and defend- 
ant was not injured thereby. Gardner vy. Bank, 11 
Barb. 558; Phelps v. Borland, 103 N. Y. 406. Second 
Division, Oct. 1, 1892. Third Nat. Bank of Springfield 
v. Hastings. Opinion by Follett, C. J. 12N. Y. Supp. 
401, affirmed. 


ACCOMMODATION INDORSERS — RIGHTS AS 
AGAINST BONA FIDE HOLDERS.--One who has indorsed 
a note for the accommodation of the maker on condi- 
tion that the proceeds should be applied toa specified 
purpose cannot defend an action by a bona fide holder, 
who purchased without knowledge of the condition, 
on the ground that the avails of the note were di- 
verted to other purposes. Second Division, Oct. 1, 
1892. Parker v. McLean. Opinion by Follett, C. J. 
Bradley, Vann and Haight, JJ., dissenting on the ef- 
fect of the facts. 12 N. Y. Supp. 219, affirmed. 





RELEASE—GENERAL PROVISIONS—EFFECT—PRELIM- 
INARY NEGOTIATION—FRAUD AND MISTAKE—EFFECT 
—INSTRUCTIONS-—-RETURN OF CONSIDERATION.—- (1) In 
ap action for the forcible eviction of plaintiff from his 
place of business, and injury to his property and busi- 
ness, defendant alleged and proved a general release 
under seal, executed after the cause of action accrued, 
absolved defendant from all liability for any demand 
or cause of action which plaintiff might have against it, 
either on contract or in tort, and especially for all 
trespasses committed by it. The instrument at the 
end had a special provision to the effect that plaintiil 
should not interfere in any manner with any sales of 
sewing machines theretofore made by him for defend- 
ant, nor the collection of amounts due thereon. Feld, 
that the special provision was not a part of the release, 
and an instruction that the general terms of the release 
would not be allowed to operate on any right of action 
not covered by such special provision was erroneous 
(2) In such action it appeared that prior to the execu- 
tion of the release there had been a long and bitter 
contention between the parties, resulting in suits and 
counter-suits, arrests of plaintiff and the execution by 
him of a bill of sale to defendant, which were intended 
to be settled by the release. There was evidence that 
when plaintiff signed the release he did not know of 
the damage to his property, aud that neither he uor 





defendant's officers intended to include in the release 
the present cause of action; or if the latter did so in- 
tend, they concealed such intention and the condition 
of the property from plaintiff. Held, that an instruc- 
tion that the general terms of the release would not be 
allowed to operate on aright of action not mentioned 
in the preliminary discussion that led up to such re- 
lease was erroneous. (3) In such case an instruction 
that such release did not cut off plaintiff's right to re- 
cover for any injury to him or his property, of which 
he did not know at the time he signed it, is erroneous. 
(4) If in such case plaintiff can show that by mutual mis- 
take or by mistake on his part and fraud on the part of 
defendant, the present cause of action was embraced in 
the release contrary to the intent of the’parties, or con- 
trary to his intent in case fraud of defendant is shown, 
such release is not a bar to his recovery. (5) Where 
plaintiff seeks to recover on a cause of action existing 
at the time of the execution by him of a general re- 
lease to defendant on the ground that such cause of 
action was not included in the release, he is under no 
obligation to return, or tender a return of, what he 
received when he signed the release. Oct. 4, 1892. 
Kirchner v. New Home Sewing Machine Co. Opinion 
by Maynard, J. 

WILLS — CONSTRUCTION—INTENTION—AMBIGUITY— 
EXTRINSIC EVIDENCE.—Testator by his will directed 
his trustees to invest sucha sum as would yield an an- 
nual income of $5,000, and to pay such income to one 
S. during herlife. By acodicil, after reciting that he 
had by his will provided that there should be paid to 
S. during the term of her life $3,000, he declared that, 
having since become married to her, and having ad- 
vanced to her large sums of money, and it being his 
object and purpose to secure to her such further sum 
as might be necessary for her support, he revoked the 
prior provision, and each part thereof, and he further 
provided and gaveto his wife, and directed his trus- 
tees to pay her, $10,000, to be in lieu of dower. 
Held, that there was a mere bequest of $10,000, and 
that the codicil could not be construed to be a substi- 
tution of $10,000 for 35,000, to be paid annually, nor 
did it even present a case of ambiguity, allowing ex- 
trinsic evidence to show such an intention. Oct. 28, 
1892. Bradlourst v. Field. Opinion per Curiam. 18 
N. Y. Supp. 535, aflirmed. 
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CORRESPONDENCE. 
UNTFORM EXAMINATION FOR THE BAR. 
Edilor of the Albany Law Journal: 

I have watched with some interest the discussion re- 
garding the proposition to establish uniform examina- 
tions for applicants for admission to the bar in this 
State, and L confess, that for the sake of the young 
men who sre coming in the hope to win laurels in the 
legal arena, I take a considerable interest in the ques- 
tion. 

For the past two years I have been chairman of the 
examining committee in the second department, and 
have examined a fair proportion of the “papers” of 
about four hundred young men. These applicants 
have come from colleges, law schools, offices and from 
the bar of other States. 

The examinations have been in each instance such as 
to test, first, the general education of the applicant; 
second, his knowledge of the general principles of the 
law, and, lastly, his capacity to inform himself as to 
and understand legal propositions. 

From the experience that [have obtained in the po- 
sition so held by me, I am free to say that I think the 
adoption of any cast-iron set of questions framed by 
some set of examiners, a certain percentage of which 





must be correctly answered before the applicant cau 
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be admitted, would be exceedingly unfair to the stu- 
dent, and would result in the exclusion of many from 
the bar who might failin the technical paper examina- 
tion, but who, as experience has shown, will make 
better lawyers than some of those who might properly 
answer a ‘“‘set’’ of prigs and queries. 

Give the young men achance. They will as surely 
find their level iu the legal as in any other profession 
or business, and while I favor higher education in all 
walks of life, [ do not favor the putting up of the bars 
to prevent the entry of those into the profession who 
may by personal inspection be deemed competent, 
although not presently able to answer a large percent- 
age of purely technical questions. Once over the bar 
yourself, it is easy to raise the bar for the next 
jumper. 

A learned and able judge of the Supreme Court once 
said to me, speaking of examinations: “I don’t be- 
lieve [ could pass an examination for a law student’s 
certificate,”’ and yet L know of no more competent 
jurist in the State than this same judge. 

One of your most prominent Albany lawyers ad- 
vised me to go and take my examination after what 
seemed to me to be too short a course of study. ‘ We 
learn,” said he, ‘‘ most of the law in practical use after 
we are admitted.” 

If I have not trespassed too much on your valuable 
space, permit me to add a quotation, from another 
Supreme Court judge. When Lwas about to assume 
the duties of examiner he said: ‘‘Give the boys a 
chance; its their great day; be fair with them.” 

Yours very truly, 
S. F. Rawson. 

Port RicumMonp, N. Y., Dec. 19, 1892. 


SELEecT PLEAS IN THE BisHop OF Exy’s Court. 
Editor of the Albuny Law Journal: 

The latest volume of the ‘* Selden Society ” publica- 
tions contains, with other interesting matter, ** Select 
Pleas from the Bishop of Ely’s Court of Litleport.” 
These records of actual proceedings in the thirteenth 
and fourteenth centuries, produced in the original 
queer Latin or queer French, with a close translation 
on the opposite page, contain many entertaining pas- 
sages, for several of which you mag find room. For 
example, it may be instructive, so soon after election, 
to read that on Friday next after the feast of St. Mat- 
thew in the thirteenth year of King Edward II (Sept. 
28, 1318), ** Henry Fisher, the lord’s reeve, gives the 
lord 6s. 8d. for leave to quit the office of reeve. John 
Fox the elder gives the lord 18d. to be excused the of- 
fice of hayward,” and “John Fox the younger gives 
the lord 2s. to quit the office of hayward to which he 
was elected; pledge, the Hayward.”’ 

Later is something for your forthcoming treatise on 
Animals in Court. ‘* The jurors present that the said 
John Swineberd hasa dog which atearabbit of the 
lord. (Order is given.) And that a dog of the vicar 
often chases hares in the field. (Amercement 3d.) 
And that the dog of John Manimester chased a sow of 
John Albin, so that she lost her pigs, to his damage 
taxed at 18d., which the court awards, and John Mani- 
mester in mercy [fined] 6d.” 

October 21, 1521, is found the only case within my 
knowledge of the counterclaim of one slander against 
another, a fine for each, and a recovery of damages for 
the differeace in enormity between the two. “It is 
found by inquest that Rohese Bindebeve (3d.) called 
Ralph Bolay thief and he (3d.) called her” (a name 
which your careful pages would not admit in its Eng- 
lish form, but which the original gives as ‘‘ meretrix’’), 
“Therefore both in mercy and for trial the trespass 
done to the said Ralph exceeds the trespass done tothe 
said Rohese, as bas been found, therefore it is con- 





sidered that the said Ralph do recover from the said 
Rohese 12d. for bis taxed damages! ”’ 
And finally a method of persuasion suggesting that 
used by Turpin with the coachman: 
(But Dick put a couple of balls in his nob 
And purwailed on him to stop): 


“Tt is found by an inquest that William Fowler of 
Marchford committed a trespass on Walter Allin and 
carried off his goods and chattels from his house on 
divers occasions against his will but with the consent 
of his wife, which consent he obtained by frequently 
kicking her (wxcorem suam sepissime decalcando), to the 
damage of the said Walter 13s. 4d.”’ 

RocuHester, Dee. 21, 1892. T. B. 


LouIsIANA LAws. 
Editor of the Albany Law Journal: 

It is very amusing toa Louisiana lawyer to read of 
the struggle in other States, for laws under which we 
have been living at least since J825. 

Now we read learned disquisitions by philosophical 
political economists on the best remedy to prevent the 
accumulation of large fortunes, which are perpetuated 
by legacy. 

Then we read of what rights should be given a wife 
in a deceased husband’s estate, etc. I was particularly 
entertained by the notice in your last number of the 
discussion had before the Alabama Law Association. 

We have Jaws which remedy, we have laws which 
prevent the perpetuation of large fortunes and which 
satisfactorily and upon equitable grounds solve the 
difficulties to frame laws regulating a widow's interest 
in her deceased husband’s estate. 

In Louisiana, when acouple marry, in law they form 
a partnership. This partnership is known under the 
technical name of community of acquets and gains. 
All property acquired during marriage, money, etc., 
included, belongs to the community, except it be pur- 
chased with the separate funds of either spouse. 
All earnings of either spouse during marriage go tu the 
community. 

The exception tothis rule is, where the marriage con- 
tract specially stipulates forno community. Itis rare, 
comparatively speaking, to find such a contract, or 
even a marriage contract. Marriage contract being 
distinguished from a contract of marriage. 

A very large majority of married couples are under 
the “regime” of the community; not to be under the 
“regime”? of the community is so rare that Iam not 
exaggerating when I say probably one in a hundred, 
and I would not beastonished to know that it was one 
in five hundred, is not. - 

I have no means of concluding except by observation. 

When a married man or woman dies the marital 
partnership, or community, is thereby dissolved. Ita 
acquisitions during its existence belong one-half to the 
heirs of the husband or wife, the other half to the sur- 
vivor. The survivor is not an heir, but takes her or 
his half of right. 

Ihave heard men claim that a majority of wives did 
not share in the labor necessary to accumulate money. 
I think it probable that you will agree with me, that 
in alarge majority of instances a man’s wife is justly 
entitled to, at least, one-half the credit for accumu- 
lations made during his marriage. 

If either spouse dies, after taking their half in full 
ownership,of right, they have the usufruct of so much of 
the estate as might be inherited by his or her children, 
by thesurvivor. This of course when there has been 
no will. The limitations upon this usufruct are only 


that it expires at death or remarriage. 

{fa man had married a widow with children be does 
not hold that portion which might be inherited by ber 
children, not the issue of his marriage with her. 
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If she married a widower the same rule applies. 

If there were no issue of the marriage, no father and 
no mother of the deceased, then the survivor holds the 
deceased’s share in usufruct during his or her natural 
life. 

Under these circumstances the. collateral heirs may 
require a bond. Fathers and mothers cannot disin- 
herit children except for cause. Children are forced 
heirs. 

There are limitations on a parental testator’s power 
to dispose of his estate. R.C. C. 1495, etc. 

When a man dies in Louisiana his estate is neces- 
sarily very much split up. No trusts. No power of 
centering millions in one child. 

Examine this in theory, and examine it in its prac- 
tical result bere and in France. 

Iassert with perfect confidence, knowing the facts 
are demonstrably true, that Louisiana presents to the 
world a condition, as compared to the other States, of 
less extreme poverty and less extreme wealth in pro- 
portion to its population, and this notwithstanding 
and despite its spendthrift negro, constituting most of 
its laboring class. . 

My experience has been that out of ten clients who 
requested me to draw wills for them, nine, on being 
instructed in the will the law made, were satisfied and 
contented to let the law take its course. 

A lawyer in Louisiana seldom dies leaving a will; 
you will hear the oldest of them say: ‘‘ The law makes 
a good enough will for me.”’ 

There are a great many provisions to fit the varying 
circumstances and conditions of people, but I only 
mention those of the married man or woman with 
children. 

I stated there were no trusts. You might ask: 
What isa man, who does not wish his son-in-law to 
have the power of disposing of the money he wishes to 
give his daughter, to duo? 

The common-law trust is a palsied, weak and de- 
crepit thing beside the ** regime dotal.’’ When a father 
deeds real estate to a daughter, about to be married, 
and puts it under the sovereignty of the “regime 
dotal,”’ he puts it safer, surer and more certainly out 
of the reach of his son-in-law than could any trust 
ever conceived by a chancery expert. 

Lhave not gone deeply into this, merely skimming 
the surface, and Jeaving you to read between the lines 
aud philosophize. : 

If you would like additional information on these 
questions, [ would be more than pleased to answer any 
series of interrogatories which you might put. 

Yours truly, 
KE. EVARISTE MOISE. 

New Orn.eEans, Nov. 22, 1892. 
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NOTES. 

‘6 [TF you were a—a jury, Clara,” said the embar- 

rassed young lawyer, hesitatingly, “I could 
plead my cause with more self-possession. In the 
courts of—er—of love I don’t think [ can claim to bea 
first-class advocate.’”’ ‘“ Perhaps you have not had an 
extensive practice in such courts, William, suggested 
the maiden softly. ‘*That’s icv, exactly, Clara! ” eag- 
erly rejoined the young man, meving his chair a little 
nearer. “Tmanew hand at this business. But if I 
could feel sure the jury——"” “ Meaning me?” * Yes 
—wasn’t prejudiced against the advocate——” ‘*Mean- 
ing you?”’ ** Yes—why, then, I might © What 
kind of a jury are you considering me, William ?’’ she 
asked with eyes downcast. ‘‘A—h’n—common jury, 
of course. You couldn’t bea grand jury, you know, 
dar—” “Why not?” ‘ Because I don’t plead before 
grand juries.” “TI think, William,” said the young 














girl, blushing ‘‘I would rather for this occasion be 
considered a grand jury.” “Why?” “ Because ”’— 
and she hid her face somewhere in the vicinity of his 
coat collar—‘' I have found a true Bill.” —Tid- Bits. 


The Northwestern Fertilizing Company had obtained 
from the Legislature of Illinois a charter for the con- 
version of the offal of the city of Chicago into fertiliz- 
ers for the period of twenty-five years (fifty years ?) 
and during that time the fertilizing company was per- 
mitted to use for the site of its factory a certain area 
some distance from Chicago. The company estab- 
lishes its factory and proceeds to manufacture the fer- 
tilizer, when round about the walls of the factory 
springs up the town of Hyde Park. Of course the 
people of Hyde Park do not like the proximity of the 
fertilizing company. They apply for an act providing 
for the destruction of this establishment. The Legis- 
lature passes an act providing for the removal of the 
establishment within two years. Then the company 
appeals to the Supreme Court of the State, which de- 
cides against them. ‘The case was appealed to the 
United States Supreme Court, and the court pro- 
nounced in favor of the act of the State of Illinois in 
providing for the abolition of the franchise. Inthe 
very same decision however Chief Justice Waite reaf- 
firms the decision in the Durtmouth College Case, and 
yet proceeds to say that under no circumstances can 
the court pronounce the act of the Legislature uncon- 
stitutional which promotes the health of the commu- 
nity, because it interferes with the enjoyment of the 
charter privileges of « private corporation. Now fam 
not questioning the validity and propriety of the de- 
cision in this Fertilizer Case. The conclusion reached 
was sound. But that the reasoning was sound is not 
true. ‘To say that the Dartmouth College Cause was not 
practically repealed by a decision which allows the Leg- 
islature to take away a man’s franchise for a stated 
period is playing with language ‘The decision in that 
case is that whenever a police regulation is required 
for the public health, even though it interferes with a 
private charter, that regulation is valid. But the at- 
tempt to distinguish this case from the Durtmouth Col- 
lege Cuse is of no value as a precedent, and any one 
who relied upon the reaffirmation of the Dartmouth 
College Case, in that decision, would find himself in 
error. The practical result in that case is what is law. 
That is the decision of the court. But the reasoning 
the court gave for rendering the decision is, as I said 
a moment ago, no more precedent than the argument 
or essay which the judges might have written upon the 
same subjectin their private capacity. They are ar- 
gumeuts tending to support the decision reached, but 
they are in fact, if you go into a fundamental study of 
the effect of such opinions, no more law than the same 
arguments presented by a distinguished lawyer. They 
are entitled to respect in proportion to their intrinsic 
merit, but are not entitled to the force of precedent 
because they have been pronounced ex cathedra. Even 
if you concede that the reasoning of the court in this 
case is a part of the precedent established by the de- 
cision, which of the opinions filed by judges, who con- 
cur in the judgment, will be taken as establishing the 
precedent, where their reasons for rendering judgment 
are contradictory? Chief Justice Marshall was prob- 
ably led away by the persuasive eloquence of Daniel 
Webster. I believe that if some plain, ordinary talker 
had been representing Dartmouth College instead of 
Webster, we would never have had the decision in the 
Dartmouth College Case. The great name of Chief Jus- 
tice Marshall of course causes the court to pay defer- 
ence to his opinion in this case, notwithstauding the 
fact that they are taking out the very marrow of his 
decision.—C. @. Tiedeman on Dictum and Decision in 
Columbia Law Times. 
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